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SUMMARY: This docunent contains proposed anmendnents to the
regul ations relating to a taxpayer’s right to a hearing under
section 6320 of the Internal Revenue Code of 1986 after the
filing of a notice of Federal tax lien (NFTL). The proposed
regul ati ons nake certain clarifying changes in the way

coll ection due process (CDP) hearings are held and specify the
period during which a taxpayer may request an equival ent
hearing. The proposed regul ations affect taxpayers agai nst
whose property or rights to property the Internal Revenue
Service (IRS) files a NFTL on or after January 19, 1999. This

docunment al so contains a notice of public hearing on these

proposed regul ati ons.



DATES: Witten and el ectronic comments nust be received by
Decenmber 15, 2005. OQutlines of topics to be discussed at the
public hearing scheduled for 10 a.m on January 19, 2006 nust
be received by Decenber 29, 2005.

ADDRESSES: Send subm ssions to: CC. PA:LPD: PR (REG 150088-
02), room5203, Internal Revenue Service, PO Box 7604, Ben
Franklin Station, Washi ngton, DC 20044. Subm ssions nay be
hand- del i vered Monday t hrough Friday between the hours of 8
a.m and 4 p.m to CC: PA: LPD: PR (REG 150088-02), Courier’s
Desk, Internal Revenue Service, 1111 Constitution Avenue, NW,
Washi ngton, DC, or sent electronically, via the IRS Internet

site at www. irs.gov/regs or via the Federal eRul emaking

Portal at www. requl ations.gov (IRS- REG 150088-02). The

public hearing will be held in the RS Auditorium I nternal
Revenue Building (7th Floor), 1111 Constitution Avenue, NW,
Washi ngt on, DC.

FOR FURTHER | NFORMATI ON CONTACT: Concerning the regul ations,
call Laurence K. WIllians, 202-622-3600 (not a toll-free
nunber); concerning subm ssions and/or to be placed on the
bui | ding access list to attend the hearing, call Robin Jones,
202-622-7180 (not a toll-free nunber).

SUPPLEMENTARY | NFORMATI ON

Backgr ound



Thi s docunent contains proposed anendnents to the
Regul ations on Procedure and Adm nistration (26 CFR part 301)
relating to the provision of notice under section 6320 of the
| nternal Revenue Code to taxpayers of a right to a CDP hearing
(CDP Notice) after the IRS files a NFTL. Final regul ations
(TD 8979) were published on January 18, 2002 in the Federal
Regi ster (67 FR 2558). The final regulations inplenmented
certain changes made by section 3401 of the Internal Revenue
Service Restructuring and Reform Act of 1998, Public Law 105-
206 (112 Stat. 685, RRA 1998), including the addition of
section 6320 to the. The final regulations affected taxpayers
agai nst whose property or rights to property the IRS files a
NFTL.

Section 3401 of RRA 1998 al so added section 6330 to the
Code. That statute provides for notice to taxpayers of a
right to a hearing before or, inlimted cases, after levy. A
nunmber of the provisions in section 6330 concerning the
conduct and judicial review of a CDP hearing are incorporated
by reference in section 6320. On January 18, 2002, fi nal
regul ati ons (TD 8980) under section 6330 were published in the
Federal Register (67 FR 2549) along with the final regul ations
under section 6320.

Expl anati on of Provisions



A taxpayer is entitled to one CDP hearing with respect to
the tax and tax period covered by a CDP Notice concerning a
l evy or a CDP Notice concerning the filing of a NFTL. The IRS
O fice of Appeals (Appeals) has conducted over 92,000 CDP
heari ngs and nore than 30, 000 equi val ent hearings since
sections 6320 and 6330 becane effective for collection actions
initiated on and after January 19, 1999.

I n general, the experience of the past six years with CDP
heari ngs has denonstrated that there is a need for changes to
al | ow Appeals to effectively and fairly handl e the cases of
t axpayers who raise issues of substance. Appeals has
instituted many i nprovenents in its processing of CDP cases
and has conducted extensive training in an effort to provide
careful, but tinmely, review of CDP cases, which currently are
filed at a rate of approximately 2,450 per nonth. The
proposed regul ations, if adopted as final regul ations, wll
i ncrease efficiency without conprom sing the quality and
fairness of review

In many CDP cases, significant time is spent nerely
identifying the issues. Although the Form 12153, *“Request for
a Collection Due Process Hearing,” used to request a CDP
hearing requires a taxpayer to state a reason or reasons for

di sagreeing with the NFTL filing, many taxpayers either do not



supply that information, or raise new issues during the CDP
hearing process not identified on the hearing request. Delays
result while taxpayers provide new supporting docunentation
and Appeal s personnel reconsider prior conclusions in |ight of
the new information. Cases of other taxpayers pending in
Appeal s are del ayed because other work must be constantly
reschedul ed.

Cases are al so del ayed when taxpayers propose collection
alternatives for which they are not eligible. The IRS does
not consider offers in conprom se or installnment agreenents
fromtaxpayers who have failed to file required returns as of
the date the offer or the proposed install nent agreenent is
subm tted. See Publication 594, “Wat You Should Know about
the RS Collection Process (Rev. 2-2004).” Simlarly, the IRS
wi Il not consider an offer in conprom se from an in-business
t axpayer unless the taxpayer has tinely filed all returns and
timely made all Federal tax deposits for two consecutive
gquarters. See Form 656, “Offer in Conmprom se (Rev. 7-2004).”

The resources of Appeals are ineffectively utilized arranging
and conducting face-to-face conferences requested by non-
conpliant taxpayers whose only conplaint is the rejection of
an offer to conproni se or installnment agreenment for which they

are not eligible.



Frivol ous cases al so cause unnecessary delays. During
fiscal year 2004, 5.4 percent of the 32,226 CDP and
equi val ent - heari ng cases Appeal s handl ed i nvol ved taxpayers
who were non-filers or raised only frivolous issues. Cases
raising frivolous issues, in particular, consune a
di sproportionately | arge amount of time, because Appeals
personnel must often read | engthy, frivolous subm ssions in
search of any substantive issue buried within. Delays also
result when taxpayers use face-to-face conferences as a venue
for frivol ous oration and harassnent of Appeal s personnel.

The proposed regul ations attenpt to address these and
ot her problens that have becone apparent during the first six
years of CDP practice. The proposed changes are ai ned at
creating a nore focused procedure that will all ow Appeals to
continue to provide careful review of NFTL filings as the
vol ume of cases increases.

A taxpayer nust request a CDP hearing in witing. The
current regulations require that a request for a CDP hearing
i nclude the taxpayer’s nane, address, and daytine tel ephone
nunber, and that the request be dated and signed by either the
t axpayer or the taxpayer’s authorized representative. Section
301.6320-1(c)(2), QA-Cl. A Form 12153, is included with the

CDP Notice sent to the taxpayer pursuant to section 6320. The



Form 12153 requests (1) the taxpayer’s nanme, address, daytine
t el ephone nunber, and taxpayer identification nunber (SSN or
EIN), (2) the type of tax involved, (3) the tax period at
issue, (4) a statenent that the taxpayer requests a hearing
with Appeals concerning the filing of the NFTL, and (5) the
reason or reasons why the taxpayer disagrees with the NFTL
filing. Although taxpayers are encouraged to use a Form 12153
in requesting a CDP hearing, the current regul ati ons do not
require the use of Form 12153.

Section 301.6320-1(c)(2), A-Cl, of the proposed
regul ati ons requires taxpayers to state their reasons for
di sagreenent with the NFTL filing whether or not a Form 12153
is used to request a CDP hearing. |In addition, a taxpayer who
fails to sign a tinmely CDP hearing request because the request
is made by a spouse or other unauthorized representative nust
affirmin witing that the request was originally submtted on
t he taxpayer’s behalf. Failure to provide the witten
affirmation within a reasonable tine after a request from
Appeals will result in the denial of a CDP hearing for that
t axpayer.

A CDP hearing is to be conducted by an Appeals officer or

enpl oyee who has had no prior involvenent with respect to the

tax for the tax periods to be covered by the hearing, unless



t he taxpayer waives this requirement. Section 301.6320-
1(d)(2), A-D4 of the current regul ations provides that prior

i nvol venent by an Appeals officer or enployee includes

participation or involvenment in an Appeals hearing that the
t axpayer may have had with respect to the tax and tax period
shown on the CDP Notice, other than a CDP hearing held under
ei ther section 6320 or section 6330. It is inmportant that

prior _involvenent be construed in a manner that reasonably

protects agai nst predisposition but at the sane tinme does not
di squalify too broad a range of Appeals personnel. A broad

standard of prior involvenent would |l ead to uncertain

application, could result in the disqualification of an entire
Appeal s office, many of which have small staffs, and could
make it difficult to conduct the CDP hearing. Section
301.6320-1(d)(2), A-D4 of the proposed regul ati ons provides
that prior involvenent exists only when the taxpayer, the tax
liability and the tax period shown on the CDP Notice al so were
at issue in the prior non-CDP hearing or proceeding, and the
Appeal s officer or enployee actually participated in the prior
hearing or proceeding. Exanples are provided in 8301. 6320-
1(d)(3) of the proposed regul ations. Section 301.6320-1(d)(2),
A-D7, of the proposed regulations clarifies that a face-to-

face conference is nmerely one aspect of a CDP hearing under



section 6320 and is not by itself the entire CDP hearing.

A-D7 of the proposed regulations also provides that, in
all cases, the Appeals officer or enployee will reviewthe
t axpayer’s request for a CDP hearing, the case file, other
written comruni cations fromthe taxpayer, and any notes of
oral communications with the taxpayer or the taxpayer’s
representative. |If no face-to-face or tel ephonic conference
is held, review of those docunments will constitute the CDP
heari ng for purposes of section 6320(b).

A-D7 of the proposed regulations further clarifies that
when a busi ness taxpayer is offered an opportunity for a face-
to-face conference it will be held at the Appeals office
closest to the taxpayer’s principal place of business. The
current regul ations have been m sinterpreted by some taxpayers
as requiring the IRS to hold a face-to-face conference at the
t axpayer’s principal place of business. Q&%A-D8 of the
proposed regulations is new. |t describes specific
circunstances in which Appeals will not hold a face-to-face
conference with the taxpayer or the taxpayer’s representative
because a conference will serve no useful purpose. The
experience of Appeals is that although npst taxpayers request
face-to-face conferences, they are sonetines difficult to

schedul e on a date and at a tine that is convenient for the



taxpayer. |In sone of these cases, taxpayers or their
representatives have used the scheduling of a face-to-face
conference as a tactic to delay the RS s collection efforts.

I n other cases, taxpayers have requested a face-to-face
conference nerely to raise frivolous argunents concerning the
Federal tax systemor to request collection alternatives for
whi ch they do not qualify. Q&A-D8 of the proposed regul ations
provi des that a face-to-face conference need not be offered if
t he taxpayer or the taxpayer’s representative raises only
frivolous argunents concerning the Federal tax system See

the RS Internet site, ww.irs.gov/pub/irs-utl/friv tax.pdf,

for exanples of frivolous argunents. A face-to-face
conference also will not be granted if the taxpayer proposes
collection alternatives that would not be available to other
taxpayers in simlar circunstances. A face-to-face conference
need not be granted if the taxpayer does not provide in the
witten request for a CDP hearing, as perfected, the required
information set forth in A-CL(ii)(E) of paragraph (c)(2) of
t he proposed regul ati ons.

In addition, a face-to-face conference will not be held
at the location closest to the taxpayer’s residence or
princi pal place of business if all Appeals officers or

enpl oyees at that | ocation are considered to have prior



i nvol venent as provided in A-D4. In this case, the taxpayer
will be offered a hearing by tel ephone or correspondence, or
sonme conbi nation thereof. The taxpayer nmay be able to obtain
a face-to-face conference at the Appeals office closest to the
t axpayer’s residence or principal place of business under
these circunmstances if the taxpayer waives the requirenment of
section 6320(b)(3) concerning inpartiality of the Appeals
of ficer or enployee. Appeals wll offer the taxpayer a face-
to-face conference at another Appeals office if in the
exercise of its discretion Appeals would have offered the
t axpayer a face-to-face conference at the original |ocation

Wth the foregoing exceptions, it is anticipated that a
face-to-face conference will ordinarily be offered with
respect to any relevant issues or collection alternatives for
whi ch the taxpayer qualifies.

Sections 301.6320-1(e) (1) and 301.6320-1(e)(3), A-E2 and
A- E7 have been changed to nore closely follow the | anguage of
section 6330(c)(2)(B), made applicable to section 6320 by
section 6320(c). These changes are necessary because these
regul ati ons have been nmisinterpreted as defining the
underlying tax liability that may be consi dered at the CDP
heari ng under section 6330(c)(2)(B) to be the tax liability

listed on the CDP Notice. The intent of the existing



regul ati ons, which refer to tax liability on the CDP Noti ce,
is that taxpayers may only chall enge taxes or tax periods
listed on the CDP Notice, not to supply a substantive
definition of underlying tax liability. Section 301.6320-
1(e)(3), A-E6 has been anended to clarify that taxpayers who
receive CDP hearings can only qualify for collection
alternatives avail able generally to taxpayers in simlar

ci rcumst ances.

The experience of the past six years has reveal ed that
many taxpayers raise an issue with Appeals but fail to furnish
any docunentation or evidence with respect to the issue
despite being given a reasonable period to do so. For
exanpl e, a taxpayer may request an installnent agreenent, but
when an Appeal s officer or enployee requests financial data
necessary to determne eligibility for the install nment
agreenent, the taxpayer nmay not conply with the request. O a
t axpayer may dispute liability for a tax period by claimng
entitlenment to deductions, but provide no substantiation for
t he deductions in response to requests from Appeals. Current
8301.6320-1(f)(2), A-F5 provides that a taxpayer may not seek
judicial review of an issue that he has not raised during the
CDP hearing. A-F5 is revised to clarify that in order to

obtain judicial review, a taxpayer nust not only bring the



issue to the attention of Appeals but nust also submt, if
requested, evidence with respect to that issue. Under revised
A-F5, if the taxpayer does not provide Appeals any evidence
with respect to the issue after being given a reasonable
opportunity to submt such evidence, then he nmay not ask a
court to consider the issue.

There has been some confusion about what docunents
Appeal s should retain, and what notations the Appeals officer
or enpl oyee conducting the hearing should nake, in order to
provide a judicially reviewabl e adm nistrative record. A new
Q&A- F6 has been added to specify the contents of the
adm ni strative record required for court review.

The I RS receives a nunber of tardy requests for CDP
heari ngs. The changes to 8301.6320-1(i)(2) explain how these
requests will be treated. The proposed anendnents to the
regul ati ons add a new Q&A-11 to 8301.6320-1(i)(2) to explain
that a taxpayer nmust request an equivalent hearing in witing.

A taxpayer may obtain an equivalent hearing if the 30-day
peri od described in section 6320(a)(3) for requesting a CDP
hearing has expired. Unlike an Appeals determ nation in a CDP
hearing, the Appeals decision in an equivalent hearing is not
reviewable in court. Under new Q&A-11, the IRS is not

required to treat a late-filed CDP request as a request for an



equi val ent hearing. Section 301.6320-1(c)(2), A-C7 has been
anmended to require that the taxpayer be notified of the right
to an equivalent hearing in all cases in which a tardy request
for a CDP hearing is received. It is expected that the IRS
wll either send the taxpayer a letter or orally informthe
t axpayer that the CDP hearing request is untinely and ask if
t he taxpayer wi shes to have an equivalent hearing. |If the
t axpayer elects to have an equivalent hearing, the IRS wll
treat the CDP hearing request as a request for an equival ent
hearing without requiring the taxpayer to make an additi onal
request written request.

Current QRA-11 through I5 are renunbered Q&A-12 through
| 6. The proposed regul ations add Q&A-17 to 8301.6320-1(i)(2)
to clarify that the period during which a taxpayer may obtain
an equi val ent hearing is not indefinite. The equival ent
hearing procedure is not provided by statute but, consistent
with the legislative history of RRA 1998, was adopted in order
to accommpdate taxpayers who failed timely to exercise their
right to a CDP hearing. The equival ent hearing was neant to
occur near the time a CDP hearing held pursuant to a tinmely
request would have occurred, because it was neant to address
the sane matters that woul d have been addressed at a CDP

hearing. The procedure was not meant to provide a hearing



ri ght that could be exercised nonths or years after the
circunstances that precipitated the filing of the NFTL have
passed. A hearing before Appeals at a later time my be
obt ai ned under the Collection Appeals Program Therefore,
proposed QR&A-17 limts to one year the period during which a
t axpayer may request an equival ent hearing. The period
commences the day after the end of the five business day
period following the filing of the NFTL, described in section
6320(a) (2).

Because the time for requesting an equival ent hearing
will be limted, the proposed regul ati ons add new Q8&A-18, QRA-
19, Q%A-110 and Q&A-111 to 8301.6320-1(i)(2) to provide the
sanme rul es governing mailing, delivery and determ nation of
timeliness that apply to requests for CDP hearings. Unlike
exi sting 8301.6320-1(c)(2), A-C6, new A-110 does not identify
the officials to whomto send an equival ent hearing request if
the CDP Notice does not specify where to send the request.
Because the identity and the address of the person to whomthe
request should be sent may change in the future, taxpayers
will be able to obtain nmore current information by calling the
1-800 nunmber listed in A-110. Section 301.6320-1(c)(2), A-C6
al so has been revised in the proposed regul ations to provide

t hat taxpayers should call the 1-800 nunber to obtain the



address to which the CDP hearing request should be sent.

The proposed regul ations are effective the date 30 days
after final regulations are published in the Federal Register
with respect to requests for CDP hearings or equival ent
heari ngs made on or after the date 30 days after fina
regul ati ons are published in the Federal Register.

Speci al Anal yses

It has been determ ned that this notice of proposed
rul emaking is not a significant regulatory action as defined
in Executive Order 12866. Therefore, a regulatory assessnent
is not required. It also has been determ ned that section
553(b) of the Adm nistrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regul ati ons, and because the
regul ati ons do not inpose a collection of information on small
entities, the Regulatory Flexibility Act (5 U S.C. chapter 6)
does not apply. Pursuant to section 7805(f) of the Code, this
notice of proposed rulemaking will be submtted to the Chief
Counsel for Advocacy of the Small Business Adm nistration for
comment on its inmpact on small business.

Comments and Public Hearing
Before these proposed regul ations are adopted as fi nal

regul ati ons, consideration will be given to any electronic and



witten comments (a signed original and eight (8) copies)
comments that are submitted tinely to the IRS. The IRS and
Treasury Departnent specifically request comments on the
clarity of the proposed regulations and how they may be nade
easier to understand. All coments will be avail able for
public inspection and copyi ng.

A public hearing has been schedul ed for January 19, 2006,
at 10 a.m in the IRS Auditorium Internal Revenue Buil ding
(7th Floor), 1111 Constitution Avenue NW, WAashi ngton, DC.
Due to building security procedures, visitors nmust enter at
t he Constitution Avenue entrance. All visitors nust present
photo identification to enter the building. Because of access
restrictions, visitors will not be admtted beyond the
i mredi ate entrance area nore than 30 m nutes before the
hearing starts. For information about having a visitor’s nane
pl aced on the building access list to attend the hearing, see
t he “FOR FURTHER | NFORMATI ON CONTACT” capti on.

The rules of 26 CFR 601.601(a)(3) apply to the hearing.
Persons who wi sh to present oral coments at the hearing nust
submt witten comments and an outline of topics to be
di scussed and the tinme to be devoted to each topic (a signed
original and eight (8) copies) by Decenber 29, 2005. A period

of 10 mnutes wll be allotted to each person for making



comments. An agenda show ng the scheduling of the speakers
will be prepared after the deadline for receiving requests to
speak has passed. Copies of the agenda will be available free
of charge at the hearing.
Drafting Information

The principal author of these regulations is Laurence K
Wlliams, Office of Associate Chief Counsel, Procedure and
Adm ni stration (Collection, Bankruptcy and Summonses
Di vi si on) .
Li st of Subjects in 26 CFR Part 301

Enpl oynent Taxes, Estate Taxes, Excise Taxes, G ft Taxes,
| ncone Taxes, Penalties, Reporting and Recor dkeepi ng
Requi renent s.
Proposed Anendnents to the Regul ations

Accordingly, 26 CFR part 301 is proposed to be anended as
foll ows:
PART 301- - PROCEDURE AND ADM NI STRATI ON

Paragraph 1. The authority citation for part 301
continues to read, in part, as follows:

Aut hority: 26 U.S.C. 7805 * * ~*

Par. 2. Section 301.6320-1 is proposed to be anended as
foll ows:

1. Paragraph (c)(2) A-Cl, Q&A-C6 and A-C7 are revised.



2. Paragraph (d)(2) A-D4 and A-D7 are revised.

3. Paragraph (d)(2) QRA-D8 is added.

4. Paragraph (d)(3) is added.

5. Paragraph (e)(1) is revised.

6. Paragraph (e)(3) A-E2, A-E6 and A-E7 are revised.

7. Paragraph (f)(2) A-F5 is revised.

8. Paragraph (f)(2) Q%A-F6 is added.

9. Paragraph (i)(2)QA-11 through Q%A-15 are renunbered
Q&A-12 through QRA-16, a new paragraph (i)(2)QA-11 and new
par agraphs Q&A-17 through Q&A-111 are added.

10. Paragraph (j) is revised.

8301.6320-1 Notice and opportunity for hearing upon filing of

noti ce of Federal tax |ien.

* * * * *

(c) * * *

(2) * * *

A-Cl. (i) The taxpayer nmust make a request in witing for
a CDP hearing. The request for a CDP hearing shall include
the informati on specified in A-Cl(ii) of this paragraph
(c)(2). See A-D7 and A-D8 of paragraph (d)(2).

(i1) The witten request for a CDP hearing nust be dated
and rmust include the follow ng informtion:

(A) The taxpayer’s nanme, address, daytine tel ephone



nunber (if any), and taxpayer identification number (SSN or
EIN) .

(B) The type of tax invol ved.

(C) The tax period at issue.

(D) A statenent that the taxpayer requests a hearing with
Appeal s concerning the filing of the NFTL.

(E) The reason or reasons why the taxpayer disagrees with
the filing of the NFTL.

(F) The signature of the taxpayer or the taxpayer’s
aut hori zed representati ve.

(ii1) The taxpayer nust perfect any tinmely witten
request for a CDP hearing that does not provide the required
information set forth in A-Cl(ii) of this paragraph within a
reasonabl e period of tine after a request fromthe |IRS.

(iv) Taxpayers are encouraged to use a Form 12153,
“Request for a Collection Due Process Hearing,” in requesting
a CDP hearing so that the request can be readily identified
and forwarded to Appeals. Taxpayers may obtain a copy of Form
12153 by contacting the IRS office that issued the CDP Notice,
by downl oading a copy fromthe IRS Internet site,

WWW. i rs. gov/pub/irs-pdf/f12153. pdf, or by calling, toll-

free, 1-800-829-3676.

(v) The taxpayer nmust affirmany tinely witten request



for a CDP hearing which is signed or alleged to have been
signed on the taxpayer’s behalf by the taxpayer’s spouse or

ot her unaut hori zed representative by filing, within a
reasonabl e period of tine after a request fromthe IRS, a
signed, witten affirmation that the request was originally
subm tted on the taxpayer’s behalf. [If the affirmation is not
filed within a reasonable period of tinme after a request, the
CDP hearing request will be denied with respect to the non-

si gning taxpayer.

Q C6. Where nust the witten request for a CDP hearing be
sent ?

A-C6. The written request for a CDP hearing nust be sent,
or hand delivered (if permtted), to the IRS office and
address as directed on the CDP Notice. |If the address of that
of fi ce does not appear on the CDP Notice, the taxpayer shoul d
obtain the address of the office to which the witten request
shoul d be sent or hand delivered by calling, toll-free, 1-800-
829- 1040 and providing the taxpayer’s identification nunber
(SSN or TIN).

A-C7. |If the taxpayer does not request a CDP hearing in

witing within the 30-day period that commences on the day



after the end of the five business day notification period,
t he taxpayer foregoes the right to a CDP hearing under section
6320 with respect to the unpaid tax and tax periods shown on
the CDP Notice. |If the request for CDP hearing is received
after the 30-day period, the taxpayer will be notified of the
untinmely request and of the right to an equival ent heari ng.
See paragraph (i) of this section.
%k ok * %

(d) * * *

(2) * * *

A-D4. Prior involvenent by an Appeals officer or enpl oyee
i ncludes participation or involvenent in an Appeal s hearing
(other than a CDP hearing held under either section 6320 or
section 6330) that the taxpayer may have had with respect to
the tax and tax period shown on the CDP Notice. Prior
i nvol venent exists only when the taxpayer, the tax liability
and the tax period at issue in the CDP hearing also were at
issue in the prior non-CDP hearing or proceeding, and the
Appeal s officer or enployee actually participated in the prior
heari ng or proceedi ng.
ok ok k%

A-D7. Except as provided in A-D8 of this paragraph

(d)(2), a taxpayer who presents in the CDP hearing request



rel evant, non-frivolous reasons for disagreement with the NFTL
filing will ordinarily be offered an opportunity for a face-
to-face conference at the Appeals office closest to taxpayer’s
resi dence. A business taxpayer will ordinarily be offered an
opportunity for a face-to-face conference at the Appeals
office closest to the taxpayer’s principal place of business.

If that is not satisfactory to the taxpayer, the taxpayer

will be given an opportunity for a hearing by tel ephone or by
correspondence. In all cases, the Appeals officer or enployee
will review the case file, which includes the taxpayer’s

request for a CDP hearing, any other witten communications
fromthe taxpayer or the taxpayer’s authorized representative,
and any notes made by Appeals officers or enpl oyees of any
oral communications with the taxpayer or the taxpayer's
aut horized representative. |If no face-to-face or tel ephonic
conference or correspondence hearing is held, review of those
docunments will constitute the CDP hearing for purposes of
section 6320(b).

Q@ D8. In what circunstances will a face-to-face CDP
conference not be granted?

A-D8. A taxpayer is not entitled to a face-to-face CDP
conference at a location other than as provided in A-D7 of

this paragraph (d)(2) and this A-D8. |If all Appeals officers



or enpl oyees at the location provided for in A-D7 of this

par agraph have had prior involvenment with the taxpayer as
provided in A-D4 of this paragraph, the taxpayer will not be
offered a face-to-face neeting at that |ocation, unless the

t axpayer elects to waive the requirenment of section
6320(b)(3). The taxpayer will be offered a face-to-face
conference at another Appeals office if Appeals in the
exercise of its discretion would have offered the taxpayer a
face-to-face conference at the |ocation provided in A-D7. A
face-to-face CDP conference concerning a taxpayer’s underlying
liability will not be granted if the request for a hearing or
ot her taxpayer communication indicates that the taxpayer

wi shes only to raise irrelevant or frivolous issues concerning
that liability. A face-to-face CDP conference concerning a
collection alternative, such as an install ment agreenent or an
offer to conpromse liability, will not be granted unless the
alternative would be available to other taxpayers in simlar
circunstances. For exanple, because the I RS does not consi der
offers to conprom se fromtaxpayers who have not filed
required returns or have not nade certain required deposits of
tax, as set forth in Form 656, “Ofer in Conprom se,” no face-
to-face conference will be offered to a taxpayer who wi shes to

make an offer to conprom se but has not fulfilled those



obligations. A face-to-face conference need not be granted if
t he taxpayer does not provide the required information set
forth in A-Cl(ii)(E) of paragraph (c)(2). See also A-Cl(iii)
of paragraph (c)(2).

(3) Exanples. The follow ng exanples illustrate the
principles of this paragraph (d):

Exanple 1. Individual A tinely requests a CDP hearing
concerning a NFTL filed with respect to A's 1998 incone tax
liability. Appeals enployee B previously conducted a CDP
hearing regarding a proposed |levy for the 1998 incone tax
liability assessed agai nst individual A. Because enployee B's
only prior involvement with individual A's 1998 inconme tax
liability was in connection with a section 6330 CDP heari ng,
enpl oyee B may conduct the CDP hearing under section 6320
involving the NFTL filed for the 1998 incone tax liability.

Exanple 2. Individual Ctinely requests a CDP hearing
concerning a NFTL filed with respect to C s 1998 inconme tax
liability assessed agai nst individual C. Appeals enployee D
previously conducted a Col |l ection Appeals Program (CAP)
hearing regarding a NFTL filed with respect to C s 1998 i ncone
tax liability. Because enployee s prior involvenment with
i ndividual Cs 1998 incone tax liability was in connection
with a non-CDP hearing, enployee D may not conduct the CDP
heari ng under section 6320 unl ess individual C waives the
requi renment that the hearing will be conducted by an Appeal s
of ficer or enployee who has had no prior involvenment with
respect to Cs 1998 incone tax liability.

Exanple 3. Sane facts as in Exanple 2, except that the
prior CAP hearing only involved individual Cs 1997 incone tax

liability and enpl oynent tax liabilities for 1998 reported on
Form 941, “Enployer’s Quarterly Tax Return.” Enployee D would
not be considered to have prior involvenent because the prior
CAP hearing in which she participated did not involve
individual Cs 1998 inconme tax liability.

Exanpl e 4. Appeals enployee F is assigned to a CDP
hearing concerning a NFTL filed with respect to a trust fund
recovery penalty (TFRP) assessed pursuant to section 6672



agai nst individual E. Appeals enployee F participated in a
prior CAP hearing involving individual E s 1999 inconme tax
liability, and participated in a CAP hearing involving the
enpl oynent taxes of business entity X, which incurred the
enploynent tax liability to which the TFRP assessed agai nst
i ndividual E relates. Appeals enployee F woul d not be
considered to have prior involvenent because the prior CAP
hearings in which he participated did not involve the TFRP
assessed agai nst individual E.

Exanple 5. Appeals enployee Gis assigned to a CDP
hearing concerning a NFTL filed with respect to a TFRP
assessed pursuant to section 6672 against individual H In
preparing for the CDP hearing, Appeals enployee G reviews the
Appeal s case file concerning the prior CAP hearing involving
the TFRP assessed pursuant to section 6672 agai nst i ndividual
H.  Appeal s enployee Gis not deened to have participated in
t he previous CAP hearing involving the TFRP assessed agai nst
i ndi vidual H by such review.

(e) Matters considered at CDP hearing--(1) ln general.

Appeal s has the authority to determ ne the validity,
sufficiency, and tineliness of any CDP Notice given by the IRS
and of any request for a CDP hearing that is nade by a
t axpayer. Prior to issuance of a determ nation, Appeals is
required to obtain verification fromthe IRS office collecting
the tax that the requirenments of any applicable | aw or
adm ni strative procedure have been net. The taxpayer my
rai se any relevant issue relating to the unpaid tax at the
hearing, including appropriate spousal defenses, challenges to
t he appropriateness of the NFTL filing, and offers of
collection alternatives. The taxpayer also may raise

chal l enges to the existence or amount of the underlying



liability for any tax period specified on the CDP Notice if
the taxpayer did not receive a statutory notice of deficiency
for that tax liability or did not otherw se have an
opportunity to dispute the tax liability. Finally, the

t axpayer may not raise an issue that was raised and consi dered
at a previous CDP hearing under section 6330 or in any other
previ ous adm ni strative or judicial proceeding if the taxpayer
partici pated meani ngfully in such hearing or proceeding.
Taxpayers will be expected to provide all relevant information
requested by Appeals, including financial statenments, for its
consi deration of the facts and issues involved in the hearing.
ok ok k%

(3) * * *

A-E2. A taxpayer is entitled to challenge the existence
or amount of the underlying liability for any tax period
specified on the CDP Notice if the taxpayer did not receive a
statutory notice of deficiency for such liability or did not
ot herwi se have an opportunity to dispute such liability.
Recei pt of a statutory notice of deficiency for this purpose
means receipt in tim to petition the Tax Court for a
redeterm nation of the deficiency determ ned in the notice of
deficiency. An opportunity to dispute the underlying

liability includes a prior opportunity for a conference with



Appeal s that was offered either before or after the assessnent
of the liability.
ok ok % %

A-E6. Collection alternatives include, for exanple, a
proposal to withdraw the NFTL in circunstances that wll
facilitate the collection of the tax liability, an install nent
agreenent, an offer to conprom se, the posting of a bond, or
the substitution of other assets. A collection alternative is
not avail able unless the alternative would be available to
ot her taxpayers in simlar circunmstances. For exanple, the
| RS does not consider an offer to conprom se nmade by a
t axpayer who, at the time of the CDP hearing, has not filed
required returns or has not made certain required deposits of
tax, as set forth in Form 656, “Ofer in Conmprom se.” The
collection alternative of an offer to conprom se woul d not be
avai l able to such a taxpayer in a CDP hearing.
ok ok % %

A-E7. The taxpayer mmy raise appropriate spousal
def enses, challenges to the appropriateness of the NFTL
filing, and offers of collection alternatives. The existence
or amount of the underlying liability for any tax period
specified in the CDP Notice may be challenged only if the

t axpayer did not already have an opportunity to dispute the



tax liability. [If the taxpayer previously received a CDP
Noti ce under section 6330 with respect to the same tax and tax
period and did not request a CDP hearing with respect to that
earlier CDP Notice, the taxpayer has already had an
opportunity to dispute the existence or ampunt of the
underlying tax liability.
ok ok % %

(F) * * *

(2) * * *

A-F5. In seeking Tax Court or district court review of a
Noti ce of Determ nation, the taxpayer can only ask the court
to consider an issue, including a challenge to the underlying
tax litability that was properly raised in the taxpayer’s CDP
hearing. An issue is not properly raised if the taxpayer
fails to request consideration of the issue by Appeals, or if
consideration is requested but the taxpayer fails to present
to Appeals any evidence with respect to that issue after being
given a reasonabl e opportunity to present such evidence.

Q F6. What is the admnistrative record for purposes of
court review?

A-F6. The case file, including witten communications and
information fromthe taxpayer or the taxpayer’s authorized

representative submtted in connection with the CDP heari ng,



notes nmade by an Appeals officer or enployee of any oral
conmmuni cations with the taxpayer or the taxpayer’s authorized
representative and nenoranda created by the Appeals officer or
enpl oyee in connection with the CDP hearing, and any other
docunments or materials relied upon by the Appeals officer or
enpl oyee in making the determ nati on under section 6330(c)(3),
will constitute the record in any court review of the Notice

of Determ nation issued by Appeals.

(i) * * *

(2) * * *

QI11. VWhat nust a taxpayer do to obtain an equival ent
heari ng?

A-11. (i) A request for an equival ent hearing nust made
be in witing. A witten request in any formthat requests an
equi val ent hearing will be acceptable if it includes the
information required in paragraph (ii) of this A-11.

(ii) The request nust be dated and nust include the
foll ow ng information:

(A) The taxpayer’s name, address, daytine tel ephone
nunber (if any), and taxpayer identification number (SSN or
EIN) .

(B) The type of tax invol ved.



(C) The tax period at issue.

(D) A statement that the taxpayer is requesting an
equi val ent hearing with Appeals concerning the filing of the
NFTL.

(E) The reason or reasons why the taxpayer disagrees with
the filing of the NFTL.

(F) The signature of the taxpayer or the taxpayer’s
aut hori zed representative.

(ii1) The taxpayer nust perfect any tinmely witten
request for an equival ent hearing that does not provide the
required information set forth in paragraph (ii) of this A-11
within a reasonable period of tine after a request fromthe
IRS. If the requested information is not provided within a
reasonabl e period of tine, the taxpayer’s equival ent hearing
request will be denied.

(iv) The taxpayer nust affirmany timely witten request
for an equivalent hearing that is signed or alleged to have
been signed on the taxpayer’s behalf by the taxpayer’s spouse
or ot her unauthorized representative, and that otherw se neets
the requirenments set forth in paragraph (ii) of this A-11, by
t he taxpayer’s spouse or any other representative, by filing,
within a reasonable tine after a request fromthe IRS, a

signed witten affirmation that the request was originally



submtted on the taxpayer’s behalf. |If the affirmation is not
filed within a reasonabl e period of tinme, the equival ent
hearing request will be denied with respect to the non-signing
t axpayer.
ok ok % %

Q17. When nust a taxpayer request an equival ent heari ng
with respect to a CDP Notice issued under section 63207

A-17. A taxpayer must submt a witten request for an
equi val ent hearing within the one-year period comencing the
day after the end of the five-business-day period follow ng
the filing of the NFTL. This period is slightly different
fromthe period for submtting a witten request for an
equi val ent hearing with respect to a CDP Notice issued under
section 6330. For a CDP Notice issued under section 6330, a
t axpayer nust submt a witten request for an equival ent
hearing within the one-year period comencing the day after
the date of the CDP Notice issued under section 6330.

Q18 Howwll the tineliness of a taxpayer’s witten
request for an equival ent hearing be determ ned?

A-18. The rules and regul ati ons under section 7502 and
section 7503 will apply to determine the tineliness of the
t axpayer’s request for an equivalent hearing, if properly

transmtted and addressed as provided in A-110 of this



paragraph (i) (2).

Q19. Is the one-year period within which a taxpayer nust
make a request for an equival ent hearing extended because the
t axpayer resides outside the United States?

A-19. No. All taxpayers who want an equi val ent hearing
concerning the filing of the NFTL nmust request the hearing
within the one-year period comencing the day after the end of
the five—business-day period following the filing of the NFTL.

Q110. Where nust the witten request for an equival ent
hearing be sent?

A-110. The witten request for an equival ent hearing nust
be sent, or hand delivered (if permtted), to the IRS office
and address as directed on the CDP Notice. If the address of
the issuing office does not appear on the CDP Notice, the
t axpayer should obtain the address of the office to which the
written request should be sent or hand delivered by calling,
toll-free, 1-800-829-1040 and providing the taxpayer’s
identification nunber (SSN or EIN).

Q111. What will happen if the taxpayer does not request
an equivalent hearing in witing within the one-year period
commenci ng the day after the end of the five-business-day
period following the filing of the NFTL?

A-111. |If the taxpayer does not request an equival ent hearing



with Appeals within the one-year period comencing the day
after the end of the five-business-day period follow ng the
filing of the NFTL, the taxpayer foregoes the right to an
equi val ent hearing with respect to the unpaid tax and tax
peri ods shown on the CDP Notice. The taxpayer, however, nmay
seek reconsideration by the IRS office collecting the tax,
assi stance fromthe National Taxpayer Advocate, or an

adm ni strative hearing before Appeals under its Collection
Appeal s Program or any successor program

* * * * *

(j) Effective date. This section is applicable the date

30 days after final regulations are published in the Federal
Regi ster with respect to requests made for CDP hearings or
equi val ent hearings on or after the date 30 days after fina

regul ati ons are published in the Federal Register.

Mark E. Matthews,
Deputy Commi ssioner for Services and
Enf or cenment .



