() Federal Housing Finance Board
Re? March 9, 1994

TO Renie Y. Gohl
Deputy Ceneral Counsel

FROM Brandon B. Strauss3s>
At t or ney- Advi sor

SUBJECT: Lakevi ew Pedcor CIP Project

| SSUE:

Whet her the Federal Hone Loan Bank of |ndianapalis
("Indianapolis Bank") may count |etters of credit
slstu_ed In connection with financing the Lakeview
mu

m |Ifam|y apartnent project ("Lakeview') towards
e
("CIP") outstanding advance targét mninum

ndi ariapol i s, Bank's Community |nvestnent Program

CONCLUSI ON:

In the absence of guidance from the Federal Housing
Finance Board ("Fifance Board"), the. Indianapolis
Bank coul d reasonably interpret section 10 (i) of the
Federal Home Loan Bank” Act (“Bank Act"),. S C.
F1430(|) Supp.. IV 1992), to permt it to count the
etters credit issued in connection wth financing
Lakeview towards the Indianapolis, ~Bank's CI P

out standi ng advance target mninum

DI SCUSSI ON

| . BACKGROUND

The Bank Act re% l.r%s each Federal Hone Lpan Bank
("FHLBank",% to establish a CIP to provide funding for nenmbers
to undertake comunity-oriented nortgage lending. See id. The
Fi nance Board has directed the FHLBank to set individual
performance targets to measure their conmunity support
performance in 1994. See Board Res. 93-110 (Dec. 15, 1993).




Communi ty support is defined as average Cl P advances. See id.
Accordingly, each FHLB ank has adopted™a mninmum target for
outstanding Cl P advanaes as a nmeasure of its commnity  support
performance. Thus, if a FHLBank makes an advance to finance an
activity that 1s eligible f r financing under the CP
rovisions of the Bank Act, the FHLBan Y count the advance
a

owards its Comunity Support performance target for 1994,
Pedcor Invest nts ( Pedcor ) a Irntted artnershrp has

requested the In |a apol |s Ban provi de |et ers o cre dit to
Its menbers to facilitate the |ssuance of $5, 600
t ax- exenpt bonds by the crty of . Franklin, Indrana The
roceeds of the bond issuance w Il praovide permanent financing
or Lakeview, a 1600-unit nultifam |y housing project owned b
Pedcor . The counsel for Pedcor, through thé [ndianapolis_ Bank,
has requested a Ie al analysis fromthé General Counsel of the
Frnance Board 0 et her Lakeview qualifies

er
for financing under
} acts pertinent

| ndi ana olrs Bank's ClP. ol | owi n arg f
ng un he CIP.

to Lakevre s eligibility for financi

Lakeview i s now conpletely built and fully operating. |t
Is located on what used to be farmland just béyond the
suburban fringe of Franklin, Indiana, and there is no adjacent
residential or commercial devel opment . Lakevi ew has created
four to five full-time equivalent jobs and an esti ted
$340, 000 of |ocal spending activity for property. nanagenent

lawn care, painting, and Other maintenance activVities.

Since Lakeview w |l be financed by a conbination of the

proceeds of the tax- exenpt bond issuarice and the equity

ener at ed through fe eral |0hr|ncone housi ng tax credits,

akeview w || be, su Lect to the requirenment that 40 percent of
the project’ s unrts e affordable and set aside for tepants
wi th income of percent or |ees of the area nedj an i ncome
for at |east 15 years See 42 U S.C. § 142( 3' There are no
income or rent restrictions on the remaining 60 percent of the
rorect S units. However, Pedcor_is willing to comm t bg deed
estriction to maintain at |east 75 percent “of Lakeview s units
for famlies with incones at or below 115 percent of the area

medi an i ncone.

As of December 1993, Lakeview was 95 percent occupied, and
88 percentof the units were occupied by famlies wth jncomes
at or below 115 percent of the area nedian I nconme. e.
rem nder of the units, were occupied by fam|iar W th incomes
exceeding 115 percent of the area nedian,




1. ANALYSI S

In order for the letters of credit issued by the
| ndi anapol j s Bank to count towards jts Cl P outstandin 9 advance
target ﬂtnIﬂUﬂ] the letters of credit nust be {ssued or one or
noré of the purposes set forth in section 10(i)(2)(A) through

(D of the Bank " Act

(A) to finance hone furchases by famlies whom incone
does not exceed 115 percent of the nedian inconme for

(B) to finance the purchase or rehabilitation of housing
or occupancy by famlies whom income does not excéed
15 percent of, the median income for the areas

o finance commercial and economc devel opnent
ctivities that bepefit |ow and npderate-incone
amlies or activities that are located |low and
noder at e-i ncone nei ghbor hoods; and

node

(D to finance projects that further a conbination of
purposes described in paragraphs (A through (C.
) (

Id. § 1430(i)(2)(A)-(D).

The Indjanapolis Bank and Pedcor argue that financ |n% the
Lakevi ew project meets the criteria in séctions 10(i)(2)(B) and

10(1)(2)(D). See id. § 1430(i)(2)(B), (D).

A Section 10(i)(2)(B).

Sectjon 10(i ?(2)(8) states that CIP funds may be used to
finance “hou5|ng or occupancy by fam|ies whose income does
noa4%6cee 115 ercent of t ﬁ nedlﬂn |qepne|for the area. } | d.

| cle romthe plain nea ing o
sectto &e(F S hhefher aF[ he unt g q Pfaml
hou3|n roj ect nust be occupi ed y famlies hnth |ncones at or

bel ow 1 5 percent of area nedlan i ncone_in_order
prolect to qualln¥ for CIP fipancing under Sectlon 10( 1 SZL
he legislative history of the Cl P provisions of the Act
does not cIaSS|fy this |ssue and the Finance Board has not
adopted any. requlation, policy, or other guidance interpreting
section 10{ :%

Pedcor argues t hat S|nce a SI n|f|cantmp Lcenta e of the
units at Lakeview are occupled les Wth I ncones at or
bel ow 115 percent of area nedlan |ncone section 10(i)

satisfied.” Simlarly, the I'ndi anapoli s Bank rgues thgt bse t
express reguiatory or' policy guidefines “of the ki nance Board,
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ow for a de mnims exception to section
such t a to 15 percent of the units could be
fam Ir rncones In excess of 115 percent of
di an, e project would still satisfy section

An argunment can be made that the word "housrngT In section
FZ B? refers to the entire housrn% project. Therefore,

afr ge orrt of the upits in a ect’_are desl gnated

0 cu fanrlres in the tar eted 115 percent rncone
then the entire project qualifies as housrn%

ncy by famlies whose incones do not exceed 115 percent
ian incone for the area." Id.

e. Fi nance Board has no wjtten policies or
ning this issue, practice, nenbers of the
Drrectorate HFPB staff have told menber s of
e HLBank 0 ercent of a project's
cupi ed | fant res th I ncones at or below 115
rea nedran in order for the preiect to satisfy
. However, since HFD staff do not ave

y

adopt 1nter retatrons of the Cl
ot constitute Finance Board policy. Thus,
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n of the Finance Board, HFD s oraI o rnrons

whet her a prorect wth less than 100 percent of its unite
occu led by famlies nrth the tar?eted I ncone naK qualify for

rnancrng Bpears to be a matter of policy that has not
been addresséd by the Finance Board.

In sum the Indianapolis, Bank could reasonably e that
absent rntgrpretrve ggnce fromthe Fipance Board ﬁevrew

qual i fies under sectron 10(r)(22(B) as "housing for occupancy
by famlies whore incomes do not exceed 115 peicent of nedian

I hcome for the area." Id.
B. Sectionl0(i)(2)(D

. The Indianapolis Bank further argues that even if section
10(r)(2)$B) does not allow for a de mnims percentage of units
to be occupied by famlies wth incones exceeding 115 percent
?f the area nedian, Lakeview nqnethe Iess qual ifies for CP

I nanci ng, because section 1 O(r% 2)(D ons a project to
qual ify if, [n conbination, the project rs occupl ed by some
fagtlre th incomes at or below 115 percent of the area
nedi an e

nd the project ual i fies as connercral or econom ¢
developnent actrvﬁty hnder S ctfo 10(r3(2§

ues that Lakeview also would qualify under
9(2 (3 as an "econom ¢ devel opnent actrvrt
on the fact that Lakeview is occupied
targeted i ncome. However, an ar unent can
multifamly project may be considered an




1. Commercial and Econom c Devel opnent Activities"

The Bank Act does not define econom c devel opnent
a trvrt and pl ai n neani ng of the ternrdoes not suggest a
ear unanbr%uous I nterpretation. P% he Fi nan
Boar as not adopted an |nterpretat|on of ernr dGCor
not es that the city of Franklin has desrgnated Lakevi ew an
econom ¢ devel 0 nment facility and the state of Indiana has
concurred by al | ocatrn a portion of its tax-exenpt bond vol ume
pto the Inancr n(t] Lakevi ew. wever . . Si n(;? ne {:| nance
oard | s charged wiTh interpreting the meahin
econom ¢ developnent activity" as it appears In the Bank Act
the city of Franklin's characterization of Lakeview as an
econom C_devel opnent facility is supportive but not dispositive

on this issue.

The leqgislative history of th P provi sions suggests
that in the %ontext of sect| X 10 (|)? (% ),p connercral g%d
econom ¢ devel opnent activities" ‘in 1'S. not

S clude , hut l'im F
to, activities that result in enmplo nenj of _1 oW i ncone people
In l'ow and noderate-incone neighborhoods. See Joi nt

Expl anat ory Statenent of the Conimttee of Conference ("FlRREA
Cbnference Re ort HR Cbnf Rep. No. 222, 1dst Cong., 1st

Sess. ,

Pedcor ar ues that Lakeview |ssapoecono c de¥e|opnent

activity becau et e$prcHect create ur or tive tne
equi val ent jobs and | ocal spending activities, In

addition as di scussed bel ow, Pedcor argues that Lakeview Is a
Ionr and noder at e- |ncone _nel'ghbor hood.. “Ther ef or e accordrng to
Pedcor, Lakeview creates jobs for |owjncone peoRte inalow
and noder ate-income nel ghborhood, consistent Wit pur pose
set forth in the Fl Conference Report. See id. Srnce he
Fi nance Board has not adoPted m ni num st andar ds _gover nin nhat
constitutes economc devel opnent activity,” it i's not clear
whether the job creation and l'ocal spending generated by

(Footnote 1 continued from previous page)

econonrc devel opment activity" under Section 10(i)(2)
sol el Y on the ground that it creates jobs and generate
spending on narntenance servi ces, nh ch nost housj ng
deve opment do, then even those nu trfanthy housrn r%Jects
that are not occupied by househol s W t Cones at or_ be

115 percent of the area median could be eligible for CP

financing. . This uId tender neanrnglezounntron 10&c Z}gB%e

whi ch specrfrcally requires ml sing. proj 2
occupi ed by fam|lies V\rthJ this targete |ncone in or eg or t e
( ( 0, a

(O
S

projects to be frna nced udder the "CIP. Therefore,

read sectjon 1 (i )(2)( ) onsrstent with section 10 ( )
multifamly ous g pr ject shoul d not be eligible (%
financing sol el g y qual fy g as an econom ¢ deveIopnen
activity under Section 10(1)

fo
r der
2)
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Lakeview qualifies as econom c devel opment activity" under
section 10(i)(2)(0O.

2, "Benef ts low And Mderate-Inconme Famlies

Assuntng the Lakevi ew may be considered an economc

devel opnent activity Pedcor argues that Lakevrew benefits the
| ow an erate rncone famliés, as requrred by section
10(|)(2)(C? ecause It Provrdes housi ng 'f or occuPancy by | ow
and noder at e- |ncone ant I es and potentra y benefits

| ow: i ncone p eog empl oyed as a result of the four
to five new jobs and the Iocal s endrn% activity created oy
Lakeview. See i1d. 8§ 1430{ : cor's counsel beliéves
that the people who fill the four to five jobs created at
Lakeview w |l be | nr ncone people becane ‘the salaries for the

0
gobs are relatively low However, there are no plans to ensure

r
0
hat | owincone peopl e
e

are e ed |n these j obs.
Nonet hel ess, abs nt r gulato BO I Cy urdance to the
coptrary, the [nd |anap ['1's Ban co | d reaSopably. argue that
Lakevi e benefits [ow and noderate-income famfieswithin the
nmeani ng of section 10(|)(2)( ) See id.

3. "lLocated In A Low And Mbderate-Income

I'n addition, Pedcor argues that Lakeviewis an economc
devel opment activity that 1S located in a |ow and
moder at e-i ncome_ nei ghbor hood, as required by section
o(|%£zpﬁc% The Bank Act defines "l'ow and noderate-incone
erg as any nerghborhood In which 51 percent or nore

e househ o3 Dare | O d O no eratte] |tncLorlre househol ds. See
edcor arguer that Lakeviewis a

con?g'hé&rhﬁ hborhoo ng 9hat nore than 51 percent of
famrresvmo live there are |ow and noderate-incone

The Bank Act does not define "neighborhood," and the
Fi nance Board has not adopted an interpretation of this term
The Finance Board, however, has issued a proposed rule
containing a definition of "nei ghbor hood"_f or purBoses of the
Af fordabl & Housing Program ("AHP'). See 59
Jan. 10, 1994). “Undef the proposed AHP regulatron the
definition of neighborhood includes a geographic [ocation
designated in conprehensive plans, ordi'nances, or other |ocal
docuirents as a nel ghborhood, village, or simlar geographical
designation that 1S wthin the boundary but does ot enconpass
the entire area of a unit of general |ocal governnment for which
Incone information is available to determné the ercenta e of
househol ds wth incomes satisfying the requirenments
AHP. See id. at 1349.

Ancordrn% to Pedcor's counsel, the city of Frank rnngassed
an ordinance designating Lakevrew as an ecohom ¢ deve op
facility, but not as any kind of geographic |ocation.




‘7-

Therefore, Lakeview does not qualify as a nei ghborhood under
the definition in the proposed AHP regul ation. Nonetheless,
since the statute is unclear as to wha qual i fies as a
"nej ghborhood, " and the Finance Board has not yet adopted an
off|C|aI |nterpretat|on of neighborhood," there is nothing in
e statute or the Finance Board' s current regulations or. .
PO | cies that proh|b|ts the Indi anapolis Bank™from determ ning
hat LakeV|emls physi cal characteristics make it a
nei ghborhood, as |0ng as there is a reasonabl e basis for such a

detern1nat|on

At present, 74 percent of tqe Lakeview units, are occegled
by famlies wth incones at or b 0 percent of the are
nedian. Therefore, |f Lak eV|eM/were to be considered a

nel ghbor hood, 1t woul gua ify as a | ow and noderate-incone
nel ghbor hood under the ank ACt.

I'n sum the Indianapolis Dank could reasonably argue that

Lakevi ew satlsfles sectl n 10(i) (2)(D), which prOV|de for CIP
f1 nanci ng Progec S at sa |8f? 3 %Fglna ﬁ
urposes set orth in sectlon 10(1) ( )% sect|on

10(1)(2)(Q).

It is not clear whether section ICXl)( )FB) of the Bank
Act requires 100 percent of the units in é }y QO i
project to be occupied by famlies with |ncones F”b b 6W fﬂS
ercent of the area nedian in order for the project to qualify
or ClP financing. Further, the Fjnance Board has not adopted
any standarda governi ng what constltutes an "econom ¢
developnent activity' under section 10(i) (%i(c ~ Absent cl ear

ul atory or polic U|dance fr om h

gl anapl }/s Ba% |nyegsta | i shi ng t allzrlgr?eceersBofaer |t? CP
cou d reasona ue that Lake VI ualifies CP
financing under sec lon 10(i (2 (B) and section 10(|)(2)(Dy
Thereforé, the Indianapolis Bank coul d reasonably interpret
section. 10 1) of the Bank Act to Pe rmt it to count the letters
of credit issued [n connection wth f nanC|n9 Lakevi ew t owar ds
the Indianapolis Bank's community support perfornance target.
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