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W have been asked to research and provide advice on the
Federal Advisory Commttee Act, 5 U S.C App. 88 1 - 15
("FACA"). This nmemorandumis intended to present the current
state of the law, as it has been interpreted by the courts,

w thout at this point attenpting to apply the law to any
particul ar scenario or set of facts involving the Federa
Housi ng Fi nance Board.

[. Summary

The anal ysis of whether a particular ﬁroup I's subject to
FACA is a very fact-specific analysis which is not wthout some
uncertainty. Section Il bel ow addresses Congressional findings
contained in FACA, the provisions of the statute, and the
regul ati ons pronul gated by the General Services Adm nistration
("GSA") pursuant to FACA. As discussed in section Il, the
courts have not seemed to rely on GSA's regul ations for an
authoritative interpretation of FACA.  Section Il discusses the
facts and hol dings of many of the cases that have interpreted
FACA' s operative definition of "advisory commttee." The

Concl usion, at section IV, summarizes the analysis that we
believe a court would use to determne a group’s status under
FACA, and whether a court would be likely to determne that a
group with particular features is subject to FACA

[, Statutory and Requl atory Provi sions

A Purpose and Findings of the Statute

FACA was enacted by Congress in 1972 out of a desire to
pronote the effective use of advisory commttees in the
executive branch of the government. H Rep. No. 1017, 92d
Cong., 2d Sess. 1 (1972). ("House Report") (Since there was no
Senate report on FACA, the House Report constitutes the nost
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authoritative legislative history on FACA') The House Report

stated that "[t]he Congress should spell out in public |aw the
phi | osophy behind and need for advisory bodies and definitely

establish policy and adm nistrative criteria for their use at

all levels of government." |d. at 2

In FACA, Congress specifically made findings that:

(1) the need for many existing advisory
commttees has not been adequately reviewed;

(2) new advisory commttees shoul d be established
only when they are determned to be essential and
thelr nunber should be kept to the m ni num
necessary,

(3) advisory conmmittees shoul d be term nated when
they are no | onger carrqug out the purposes for
whi ch they were established;

(4) standards and uniform procedures should
govern the establishnent, operation
adm ni stration, and duration of advisory
conmmi tt ees;

(5) the Congress and the public should be kept
informed with respect to the number, purpose,
menbership, activities, and cost of advisory
comm ttees; and

(6) the function of advisory committees should be
advisory only, and that all matters under their
consi deration should be determ ned, in accordance
wjth||%¥4 by the official, agency, or officer
i nvol ved.

5 US.C App. 8 2(b).
B. Ceneral Requirenments of the Statute and Regul ations

_ In order to attain the objectives |isted above, FACA

i mposes a nunber of requirenents on advisory committees. For
exampl e, FACA requires that each advisory conmmttee file a
charter, Id. at 8§ Qgc), and keep detailed mnutes of its
meetings, Id at § 10(c). Those neetings nust be chaired or
attended by an officer or enployee of the federal government who
is authorized to adjourn any neeting when he or she deens its
adjournment in the public interest. |d. at § 10(e). FACA also
requi res advisory comittees to provide advance notice of their
neetings and to open themto the public, Id at § 10(a), unless
the President or the agency head to which an advisory comittee
reports determnes that it may be closed to the public in
accordance with the Governnent in the Sunshine Act, 5 U S.C

§ 552b(c), 5 U.S.C. App. § 10(d).



In addition, FACA stipulates that an advisory conmmttee's
mnutes, records, and reports be nade available to the public,
unl ess they cone within one of the Freedom of Information Act's
exenptions, see 5 U.S. C. 8 552, and the Governnent chooses to
withhold them 5 U S . C App. 8§ 10(b). Advisory conmttees
established by legislation or created by the President or other
federal officials also must be "fairly balanced in ternms of the
points of view represented and the functions" they perform Id
at 88 5(b)(2), (c). The existence of an advisory commttee is
limted to two years, unless its charter is renewed for an
additional two years or it is specifically exenpted fromthe
two-year limtation by statute. Id. at 8§ 14(a)(1).

FACA empowers the Adm nistrator of Ceneral Services to
adopt adm nistrative guidelines and regulations to carry out
portions of FACA 1d. at 8§ 7, 10. FACA al so makes the head of
every agency that has an advisory conmttee or commttees
responsible for a number of facets of the operation of the
advisory commttee(s). |d. at 8§ 8. GSA' s regulations are found
at 41 CF.R 88 101-6.1001 throu%h 101-6.1035." GSA's .
regul ations generally interpret FACA, primarily detailing how it
is to be admnistered, and provide definitions for many of the
terms used in FACA, including the term"advisory conm{tee."

Al though it woul d be useful to be able to rely on GSA' s
regulations, in particular the definition of "advisory
commttee," recent case |law nmakes it clear that GSA's regul ations
shoul d not be | ooked to for definitive interpretati on of FACA
In Public Gtizen v. Department of Justice, 491 U.S. 4406g}989),
the Suprene Court gave two reasons for not deferring to 'S

regul atory definition of "advisory conmttee." |d. at 464-65,
n.12. First, FACA did not specifically enmpower GSA to issue a
regul atory definition of "advisory commttee.”" |d. Second,

GSA's regul ations are not a contenporaneous interpretation of
the statute, as they did not go into effect until 1987, a ful
15 years after FACA's enactnment. |d. See, also, Association of

Arerican Physicians and Surgeons, Inc. v. HIlary Rodham
Cinton, 997 F.2d 898, 913 (D.C. 1993&A(decjining to defer to
GSA's construction of FACA because FACA is interpreted by all

agenci es) .

Due to the |ack of deference by the courts to GSA's
regul ations, this menorandum does not rely on the regulation's
definitions. Instead, the nmermorandum nerely notes whether an
interpretation by a court is consistent with the interpretation
contained in GSA's regulations.

C. Statutory Definition of "Advisory Commttee"

~ Section 3(2) of FACA, as set forthin5 US C App. § 3(2),
defines "advisory commttee" as follows:

For the purposes of this Act -



(2) The term 'advisory commttee' mneans any
comm ttee, board, comm ssion, council, conference,
panel, task force, or other simlar group, or any
subcomm ttee or other subgroup thereof (hereafter
in this paragraph referred to as 'commttee'),
which is -

(A) established by statute or reorganization
pl an, or

(B) established or utilized by the President, or

(C established or utilized by one or nore
agenci es,

in the interest of obtaining advice or
recommendations for the President or one or nore
agencies or officers of the Federal Governnent,
except that such termexcludes . . . (|||{ any
commttee which is conposed wholly of full-time
officers or enployees of the Federal Governnent.

The definition of an "advisory commttee" in section 3(2)
of FACA was not carefully worded b% Congress with judicial
interpretation in mnd. It could be interpreted to be very
broad in its reach. This lack of precision on the part of
Congress has given rise to litigation regarding the neaning of
Gﬁdvisory conmttee." These cares are sumarized and di scussed

el ow

[11. Casel aw Construi ng FACA

The discussion of cases construing FACA that follows is in
five sections: A) the neaning of the phrase "established or
utilized;" B) the distinction between groups that provide
col | ective advice and groups in which the nenbers provide
i ndi vidual advice; C) the treatnent of subgroups and
subcommi ttees of groups; D) the distinction between advisory
groups and operational groups; and E) the exenption for groups
conposed wholly of full-time federal enployees.

A. "Established or Wilized"
Based on the plain nmeaning of the statutory |anguage, it

m ght seemthat a group would constitute an advisory conmttee
under FACA if either of two things were true. First, if the

group were "established . . . by the President . . . or . .
one or nore agencies, in the interest of obtaining advice or
recoomendations . ..," or, inthe alternative, if the group
were "utilized by the President . .or .. one or nore

agencies, in the interest of obtaining advice or recommendations
_ ..." FACA § 3(2) (enphasis added). However, based on the
interpretation of FACA adopted by the Suprene Court in Public
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Gtizen, supra, the term"utilized" does not have its conmmonly
accepted neaning. Instead, according to the Suprenme Court, it
was added by Congress "SianK to cIarifE that FACA applies to

advi sory comm ttees established by the Federal Governnent in a
generous sense of that term enconpassing groups forned

Indirectly by quasi-public organizations . . . "for" public
agencies as well as "by" such agencies thenselves." 491 U S. at
462. Public Gtizen is nore fuIIY di scussed below, at II11.A 2.
The discussion that follows details how courts have interpreted

the terns "established" and "utilized."

1. "Est abl i shed"

No case that was reviewed for this menorandum turned solely
on the issue of whether a group was "established" by the
President or by an agency. One case, however, concluded that a
group I n question was not "established" within the terns of
FACA, and identified four factors as being dispositive of this
Issue. Center for Auto Safety v. Federal Hi ghway
Admi ni stration, No. 89-1045, 1990 US Dst. [EXIS 13733, at *6
(D.C., Cctober 12, 1990). First, the group was not funded bK
the government. Second, the group's agenda was not set by the
governnent. Third, the government did not appoint its nenbers.
And fourth, the group was not an "offspring of a quasi-public
entity subject to FACA " |d.

It is not clear fromCenter for Auto Safety whether the
court concluded that all four, or a mgjority of, these factors
nmust be satisfied in order to conclude that a group was not
"established." However, if all four factors are satisfied, then
it is likely that a court would determ ne that a group was not
"established," and therefore was not an advisory committee. In
other cases, that both preceded and followed Center for Auto
Safetv, all four of these factors were satisfied by other groups
and the courts found themnot to be "advisory conmttees”
subject to FACA. However, no other court discussed the factors
as explicitly as did the court in Center for Auto Safety. g
e.q., Public Gtizen, supra, Nader v. Barooay 396 F. Supp. 3331
(D.C. 1975), Natural ResourceS Defense Council V. Environnental
Protection Agency, 806 F. Supp. 275 (D.C. 1997).

In Center for Auto Safety Judge Royce C. Lanberth of the
U S District Court for the District of Colunbia found that a
Task Force of the Anerican Association of State H ghway and
Transportation Oficials ("AASHTO Task Force") was not an
advi sory conmmttee subject to FACA 1990 U S. Dist. LEXIS 13733

L. AASHTO, as described by the court, is a non-profit
privately incorporated association conprised of state governnent
transportation agencies. 1990 U.S. Dist. LEXIS 13733 at *2.
AASHTO s nandate is to foster the devel opnent, operation and

mai nt enance of a nationw de integrated transportation system
AASHTO pursues those goals by devel opi ng policy recomendations,
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at *7. This was despite the fact that two different enpl oyees
of the Federal H ghway Adm nistration ("FHWA") had served as
secretary of the MSHTO Task Force on CGeonetric Design, and that
t he FHWA had adopted a report of the AASHTO Task Force as the
federal standard for geonetric highway design through a
rulemaking in 1985. Id. at *2, *3.

In addition to the four factors cited above which were
determ native of whether the MSHTO Task Force was "established"
bK the FHWA, the court noted two other factors in finding that
the MSHTO Task Force was not subject to FACA. First, the court
found no evidence that any FHWA enpl oyee, as MSHTO Task Force
menber or secretary, solicited or received advice for the FHWA
Second, the court pointed out that procedural safeguards such as
public rul emaki ng proceedi ngs pursuant to the Admnistrative
Procedures Act prior to federal adoption of findings of the
MSHTO Task Force would ensure that the findings were not sinply
rubber-stanped by the FHWA. 1d. at *7

2. "Uilized"

""Wilize' is a woolly verb, its contours |eft undefined by
the statute itself. Read unqualifiedly, it would extend FACA s
requirements to any group of two or nore persons, or at |east
any formal organization, fromwhich the President or an
executive agency seeks advice." So stated the Supreme Court in
Public Gitizen, supra, 491 U S at 452, Indeed, it is clear from
the caselaw that a group is not an advisory commttee, subject
o FACA, just because the President or an agency receives and
uses its advice. See, e.q., Public Ctizen, supra, Nader v.
Baroody, supra, Center for Auto Safety, supra.

In Public Gtizen, the Suprenme Court affirmed the hol ding
of the US. District Court for the District of Colunbia that
FACA did not aﬁply to the Standing Cormittee on Federa
Judiciary of the American Bar Association ("ABA Conmttee").
Public Gtizen, 491 U S. at 467. As described in the Court's
opi nion, the ABA Commttee provides evaluations and ratings of
nom nees and potential nom nees for federal judgeships to the
President, the Departnent of Justice ("DQJ"), and the Senate
Judiciary Commttee, upon request. The ABA Committee has
provi ded such evaluations and ratings since 1952. I1d. at
443- 45,

Al parties to the litigation agreed that the ABA Committee
was not "established" by the President or the DAJ. The Court
stated that it was equally plain that the ABA Commttee was a
commttee that furnished "advice or recommendations” to the
President via the DQJ. 1d. at 452. Therefore, whether the ABA

(Footnote 1 continued from previous page)
sponsoring research activities, and collecting technica
information on highways. |d.
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Commttee constituted an "advisory commttee" for purposes of
FACA depended on whether it was "utilized" by the President or
the DQJ as Congress intended that termto be understood. The
Court stated that "[tlhere is no doubt that the Executive nakes
use of the ABA commttee, and thus "utilizes" it in one common
sense of the term" |1d. However, the Court concluded that the
AEA Conn%ttee was not an advisory conmttee subject to FACA

ld. at 467.

The Court concluded that the ABA Commttee was not an
advi sory commttee after an extensive discussion of the
legislative history of FACA. The Court concluded that the
phrase "or utilized" had been added by Congress to plarifg t hat
FACA applies not only to advisory commttees established by the
federal governnent directly, but also to those established
indirectly through quasi-public, semprivate organizations

created or perneated by the governnent. [d. at 462 - 63. The
hol ding of Public G tizen was |ater described by then - Judge
G nsburg: "Public Gtizen . . . focused on the term"utilized,"

but the Court defined that termin relation to the precedi ng
term "established" in the statutory fornulation: a group
"established or utilized by" an agency. In the Court's
delineation, as we understand it, "established" indicates a
governnent -forned advisory commttee, while "utilized"
enconﬁasses a group organi zed by a nongovernnental entity but
nonet hel ess so closely tied to an agency as to be anenable to
strict nanagenent by agency officials.” Food Chenmical News v.
Young, 900 F.2d 328, 332 - 33 (D.C. 1990) (Judge Ruth Bader

G nsburg) (citations omtted).

Even prior to the Suprene Court's Public Ctizen decision
in 1989, it was already well established that FACA did not apply
to a group just because its advice or recomendations were
“utilized" by the President or an agency. | n Nader v. Baroody,
Judge Gesell of the U S District Court for the District of
Col unbia held that groups of leading citizens fromdifferent
fields did not constitute advisory commttees under FACA nerely
because they net with the President and senior Wite House staff
and mght provide advice as part of their neetings. 396 F.

SupR. at 1235. The groups in question had no connection wth
each other prior to being invited to the Wite House as part of
a regul ar program of neetings and any advice offered was not
specifically solicited in advance. Judge Cesell stated that
Congress intended FACA to cover fornally organi zed advisory
commttees which were directed to provide recommendati ons on an
identified governnental policy for which specified advice was
bei ng sought, and did not intend for it to cover casual

i nformal contact by the President with ad hoc groups of
interested segments of the population. 1d. at 1234. | n ot her
words, al though the Executive may have received and used the
advice of the groups, they were not subject to FACA because they
were not "established" by the Executive, as discussed above.
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Simlarly, in Center for Auto Safety, discussed above,
MBHTO s Task Force was not an advisory conmttee because it was
not "established" by or for the Executive, even though the
advi ce and recommendations of the Task Force were used by the
FHWA since its reﬁort was adopted by the FHWA as the federal
standards for highway design through the rul emaki ng process.

B. Col | ective versus | ndividual Advice

A group nay be "established" by an agency that appears to
be an advisory conmttee yet nmay not constitute an advisory
comm ttee because it is not providing collective advice and
recommendations to the government. The grpup s instead a
col l ection of experts whose individual advice is being sought by
the governnment. In Natural Resources Defense Council, Inc. v.
Herrington, a panel which was convened by the Secretary of the
Department of Energy to study the operation of one nucl ear
reactor was determned not to be an advisory conmttee. 637 F.
Supp. 116 (D.C. 1986). The panel was funded by DOE, the nenbers
of the panel were selected by DOE, and the specific task of the
panel was determned by DCE. Id. In holding that the panel was
not subject to FACA, the court relied solely on the fact that
the menbers of the panel were to work independently and report
to DCE individually. 1d. at 119 - 20. The only neetings of the
panel as a group were to permt the DOE to brief the nenbers of
the panel, not for the menbers to confer with each other. |

Simlarly, in Association of American Physicians and
Surgeons, Inc. v. Hllarv Rodham O inton, supra, the Court of
Appeals for the DC. Crcuit stated that "a group is a FACA
advi sory commttee when it is asked to render advice or
recommendati ons, as a group, and not as a collection of
individuals." dinton, 997 F.2d at 913-14. The court conti nued
"#t]he whol e, in other words, must be greater than the sum of
the parts.” In Qinton, the Court of Appeals overturned the
district court's decision that working Eroups that advi sed and
gathered information on behalf of a Task Force were not subject
to FACA and ordered that additional discovery be permtted
because there was not enough evidence on the record to determ ne
whet her the working groups deliberated together and produced
col l ective advice or whether they nmerely gathered information
and passed on the individual advice and conclusions of the
menbers. Id. at 916.

C Subgroups and Subcomm ttees

FACA defines an advisory comittee to include subgroups and
subcomm ttees, as follows: "[t]he term"advisory conmmttee'
means any commttee, board, conm ssion, council, conference,
panel , task force, or other simlar group, or any subcommittee
or other subgroup thereof . . .." 5 UGS C § 3(%%. Thi s phrase
was interpreted 1n a recent FACA decision of the Court of

Appeal s for the D.C. Grcuit. |n dinton, the Court. of eal s
heFd that a subgroup or subcommittee of a parent group nﬁgp
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i ndependently nmeet the requirements of FACA in order to be

subj ect to FACA regardl ess of whether or not the parent group
is subject to FACA. 997 F.2d at 913. The Court of A?peals
remanded the case to the district court for additional discovery
regarding the actual operation of the working groups in

question, and the status of the menbers of the working ﬁroups,

in order to permt the district court to determ ne whether the
wor ki ng groups were subject to FACA. |d. at 916. At this tine,
di scovery is still proceeding at the district court |evel

The Court of Appeal's holding in dinton reversed the
district court's decision on the i'ssue of whether the working
groups were subject to FACA. The district court had concl uded
that the working groups, the subgroups or subcommittees in this
case, were not subject to FACA 813 F. Supp. 82, 89 (D.C
1993). In doing so the district court relied on National
Anti-Hunger Coalition v. Executive Committee, 557 F. Supp. 524
(D.D.C), aff'd 711 F.2d 1071 (D.C. Gr. 1983); (task forces that
performed staff-like functions were not subject to FACA even
t hough t hey suEported a commttee that was 1tself subject to
FACA) and on the regul ations pronul gated bY GSA pursuant to
FACA. The regul ations provide as an exanple of a group not
covered by FACA "neetings of two or nore advisory commttee or
subcommi ttee menbers convened solely to gather information or
conduct research for a chartered advisory commttee, to analyze
rel evant issues and facts, or to draft Froposed posi tion Papers
for deliberation by the advisory commttee or a subcommttee of
the advisory committee." 41 CFR § 101-6.1004(k). See, also
Washi ngt on Post v. National Council on the Arts,” No. 92-0955,
1992 U.S. Dist. LEXIS 5885 (D.D.C 1992) (i nformal,

i nformation-gathering working groups not subject to FACA).

D. Operational v. Advisory

~The House Report on FACA nakes clear that the definition of
"advisory commttee" included in the statute does not cover
those commttees or conm ssions which have "operational"
responsibilities, %gving the exanples of the Interstate Commerce
Comm ssion or the Gvil Aeronautics Board. House Report at 4.
Instead, FACA applies only to those committees established for
t he purpose of obtaining advice. ld

2. GSA's FACA regul ations al so contain an exenption for
"operational™ commttees. The regul ati ons define operationa
functions as "those specifically provided by |law, such as naking
or inplenenting governnment deciSions or policy." 41 CFR

§ 101-6.1004(g). The regulations further state that "an
operational committee nay be covered by [FACA] if it becones
primarily advisory in nature." Id
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The casel aw provides little assistance as to what
constitutes an "operational" group in contrast to an advisory
roup. In one recent case that turned on the distinction
etween an operational group and an advisory one, the US.
District Court for the District of Colunbia, Judge Joyce Hens
G een, determned that the Governor's Forum on Environnent al
Managenent ("Forunt) was not subject to FACA because it was an
operational, not an advisory, group. Natural Resources Defense
Council v. Environmental Protection Agency, 806 F. Supp. 275
(D.C. 1992) ("NRDC').

In NRDC, the court found that the Forum was an independent,
non-advi sory, operational group. Id. at 278. The Forum which
had been established at the suggestion of EPA Adm nistrator
Reilly to assist the EPA by coordinating the federal and state
adm ni stration of the Safe Drinking Water Act, consisted of nine
state governors selected by the EPA with one designated by the
EPA to act as chair. The court found that the Forumwas not an
advisory committee. Specificalky, the court relied on the fact
that the Forum s proposals could not be inplenmented solely b
the EPA, but would require legislative action on both the state
and federal levels. Id. The court also enphasized that the
chair of the Forum was responsible for convening neetings,
setting the agenda, and drafting proposals. Further, neither
t he Forum nor the governors that conprised it received any
rfderal funds, and the nenbership of the Forum was not fixed.

The distinction between operational and advi sory groups was
al so dispositive in another case in federal district court in
the District of Columbia. In Public Gtizen v. Conm Ssion on
the Bicentennial of the United States Constitution, Judge
oerdorfer held that the Conm ssion on the Bicentennial of the
United States Constitution ("Conm ssion") was not an advisory
conmttee subject, to FACA 622 F. Supp. 753, 758 (D.C. 1985).
The court relied on the fact that the Commission was enpowered
to make plans regarding the public celebration of the
bi centennial of the Constitution, and to carry out those plans
Al t hough the Comm ssion was required to provi de an annual report
to Congress and to the President regarding the plans and its
efforts to carry themout, the Commssion's primary function was
not to provide "advice" to the executive, but rather to be an
operational group. Id.

E. Ful | -time Federal Enpl oyees

The definition of an advisory commttee in section
3(2)(iii) of FACA specifically exenpts "any committee which is
conposed wholly of full-time officers or enployees of the

3. These last two factors seemto have nore to do with whether
the Forum was "established" by the government, as discussed
above. However, the court does not address this topic directly.



Federal Government." This provision would not normally be the
source of much litigation regarding its meaning, but a recent
case turned on the definition of "officers or enployees of the
Federal Government." In dinton, supra, the district court
determ ned that a Task Force established by the President to
provi de advice regarding the health care system was subLect to
FACA due to the presence of the President's spouse on the Task
Force. 813 F. Supp. at 88. The district court determ ned that
the President's spouse is not, and cannot be, a full-tinme
officer or enployee of the federal government. The district
court concluded that the definitions of "officer"” and "enpl oyee"
found in Title 5 apply to FACA and that the President's spouse
does not meet either of those definitions.

4. Athough the district court determned that the Task Force
was subject to FACA, it then went on to conclude that FACA was
unconstitutional as applied to the Task Force based on the
separation of powers due to the possible effect that the open
meetings and open records requirenents of FACA m ght have on the
ability of the President to obtain the candid advice of his or

her advisors. |Id. at 93.

5. Section 2104 of Title 5 defines an officer of the federal
governnent as foll ows:

(a) For the purpose of this title [Title 51, "officer," except
as otherw se provided by this section or when specifically
nodi fied, means a justice or judge of the United States and an
i ndi vidual who is -

(1) required by law to be appointed in the civil service by one
of the followng acting in an official capacity -

A) the President;

B) a court of the United States;

C) the head of an Executive agency; or

D) the Secretar% of a mlitary departnent; _

2) engaged in the performance of a Federal function under
authority of law or an Executive act; and

(3) subject to the supervision of an authority named by
paragraph (1) of this section, or the Judicial Conference of the
hhlte?fStates, whi | e engaged in the performance of the duties of
is office . :

Section 2105 of Title 5 defines an enpl oyee of the federal
governnent as follows:
(a) For the purpose of this title [Title 51, "enployee," except
as otherw se provided by this section or when specitically
nodi fied, neans an officer and an individual who is -
(1) appointed in the civil service by one of the follow ng
actln% in an official capacity -
A) the President;
B) a Menber or Menbers of Congress, or the Congress;
C) a menber of a uniformed service;
D) an individual who is an enployee under this section
the head of a Governnent controlled corporation; or
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The Court of Appeals for the D.C. Circuit overturned the
district court's decision, holding that the phrase "full-tine
officer or enployee of the government” in FACA could include the
spouse of the President. 997 F.2d at 911. Therefore, it
necessarily held that the definitions of "officer" and
"enpl oyee" at sections 2104 and 2105 of Title 5 do not control
FACA, at |east when applied to the spouse of the President. |d.
at 903 - 05. It is unclear how useful the decision in Qinton
is to the anal ysis of whether a group that advises an aﬂency 'S
subject to FACA, due to the strained attenpts by both the
district court and the Court of Appeals to bal ance the statutory
requi rements of FACA with the separation of powers issue raised
Ey thg application of FACA to any group that advises the

resi dent.

V. Concl usi on

Based on the cases discussed above that interpret what
constitutes an advisory..commttee under FACA, the follow ng
concl usions can be drawn regarding how a, court mght analyze
whether a group is subject to FACA

First, a group nust be established by the governnent, or
for the government by a quasi-public organization. A court wll
likely find a group not to have been *'established" by the
government if ?1) the group is not funded by the government; (2)
the group's agenda is not set by the government; and (3) the
government does not appoint the nenbers of the group. |f fewer
than all three of these factors are satisfied, it is not clear
whet her a court would find the group to have been established by
or for the governnent. |t apparently does not affect the
analysis if officers or enployees of the federal governnent

§Footnote 5 continued from previous page)

F) an adjutant general designated by the Secretary concerned
under section 709(c) of title 32

(2) engaged in the performance of a Federal function under
authority of |law or an Executive act; and

(3) subject to the supervision of an individual naned by
paragraph (1) of this section while engaged in the performance
of the duties of his position. :

5 US C 8§ 2104, 2105.

6. The plaintiffs also pointed out that the provisions of the
“Anti-nepotism Act," 5 U S.C § 3110, preclude the President
fron1appointin? or hiring menber? of his or her famly to
positions as officers or enployees of the federal governnent.
Because the court had already determ ned that the plain |anguage
of the definitions of "officer"” and "enpl oyee" at sections 2104
and 2105 did not include the spouse of the President, the court
did not address the Anti-nepotismAct. 813 F. Supp. at 87, n.8.
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attend the meetings of the group, or even if they are menbers of
the group. If a group is established by a private organization
even at the request of the governnent, in order to provide
advice to the governnent, it apﬁears that a court mght find
that the group was not established by or for the governnent, and
therefore was not subject to FACA

|f a court determnes that a group was established by or
for the governnent, an analysis of the caselaw indicates that a
court woul d consider whether the group is expected to provide
and/or in fact provides the collective advice of the group in
order for the court to find that the group is subject to FACA
|f the nenbers of the group nerely provide their individual
advice to the government, the group will likely not befound to
be subject to FACA

Qther circunmstances can result in a group not being subject
to FACA. If the group is found to be operational rather than
advisory, it is not subject to FACA. |f a group is conposed
whol Iy of full-time federal enployees, it iS not subject to
FACA. If a group is a sub-group of a parent group, it is not
subject to FACA nmerely because the parent group is subject to
FACA. Instead, the sub-group itself nust be anal yzed, agai nst
the same standards as the parent group, to determne if it is
subject to FACA

To sumuarize very generally, if a group is established by
or for the governnent, provides its collective advice to the
government, has at |east one menber who is not a full-tine
officer or enployee of the government, and is not primarily
operational, a court would be expected to conclude that it is
subject to FACA. If a group is established bY or for the
governnent, but the menbers of the group nmerely provide their
I'ndi vi dual opinions and ad-.-ice, a court |ikely would conclude
that the group is not subject to FACA. |f a group is not
established by or for the government, but the group provides its
col l ective advice to the governnent, a court |ikely would
conclude that the ?roup IS not subject to FACA  Lastl if a
group is not established by or for the governnent and Yhe
nmenbers of the group nerely provide their individual advice to
the government, a court woul d be expected to conclude that the
group is not subject to FACA

cc: N colas P. Retsinas
Philip L. Conover
Melissa L. Allen
Rtal. Far



