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Ef fect of an Acquisition on the QOIL Status of
Advances

(A) Wether advances assuned pursuant_to an acquisition

(B)

of a nmenber that is a Qualified Thrift Lender ("QIL")
by a non-QIL institution are subject to the non-QIL
advances-to-stock purchase requirenents set forth at
12 CF.R s 935.15(a)(2): (1) at the tine the

non- QTL institution beconmes a Federal Honme Loan Bank
("FHLBank") nenber, There the non-QIL institution was
not a FHLBank nenber at the tinme of the acquisition;
or (2) at the tinme of the acquisition, where the
non-QIL institution already is a FHLBank nenber; and

Wiet her the assumed advances nust be included in

the calculation of the non-QIL nenber's

advances-t o-stock purchase requirenent pursuant to
12 CF. R § 935.13(a)(l)(ii) when the non-QIL nenber
applies for new advances or for a renewal of
advances.

(A) A non-QIL institution is not required to purchase

addi tional FHLBank stock for advances that were
originally made to a QIL nmenber of a FHLBank and
subsequently were assunmed by the non-QIL institution
pursuant to an acquisition, either: (1) at the time
the non-QTL institution becones a FHLBank nenber,
where it was not a nenber at the tine of the
acquisition; or (2) at the tinme of the acquisition
where the non-QTL Institution was a FHLBank menber at
the time of the acquisition. See 12 C.F. R

§ 935.15(a)(2).
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(B) The assuned advances mnust be included in the
cal cul ation of the non-QIL nenber's advances-to-stock
pur chase requirenent when the non-QIL nenber applies
for new advances or requests a renewal of advances
See 12 CF.R § 935.13(a)(l)(ii).

DI SCUSSI ON

1) BACKGROUND

In a letter dated Septenber 14, 1993, the Federal Home
Loan Bank of Boston ("the Bank") asked the Ofice of Legal and
External Affairs of the Federal Housing Finance Board ("Fi nance
Board") to evaluate the QIL status of advances originalli made
to a FHLBank menber exenpt fromthe non-QIL special stoc
purchase requirenents ("the QIL nenber”) which was acquired by a
non-QTL institution that was not a FHLBank nenber at the time of
the acquisition ("the non-QTL institution"). The Bank allowed
the acquiring non-QIL institution to assume the advances
pursuant to the orderly |iquidation of the QIL nenmber's
I ndebt edness.  The advances were to be paid upon maturity. The
acquiring non-QrL institution subsequently becane a nenber of
the Bank ("the non-QIL nenber"), which pronpted the Bank to
question the QIL status of the assumed advances.

Al t hough the Bank has presented a situation involving an
assunption of QIL advances by a non-QTL institution that was not
a FHLBank nmenber at the tine of the acquisition, the sane issues
presented by the Bank arise when a non-QIL nenber assunes
out st andi ng advances pursuant to the acquisition of a QIL
menber. The fact that the non-QIL institution in the instant
case was not a FHLBank nenmber at the tine of the acquisition and
assunmed the QIL advances pursuant to an "orderly liquidation" of
t he advances Is not disPositive of the issues presented. The
questions presented apply to situations that arise any tine a
non-QTL institution that either is a FHLBank nenber or
subsequent |y becomes a FHLBank menber assumes outstanding QIL
advances pursuant to an acquisition of a QIL menber.

1 Note that the section of the Finance Board's advances
regul ation regarding intradistrict transfers of advances

i ndi cates that a FHLBank may allow one of its nmenbers to assune
an advance extended by the FHLBank to another of its nenbers,
provi ded the assunption conplies with the Finance Board's
regul ati ons governing the issuance of new advances. 12 CF.R
§ 935.17 (effective Decenber 15, 1993, section 935.17 was
amended to authorize the transfer of advances from non- FHLBank
menbers to FHLBank nenbers). This opinion addresses only the
assunption of advances pursuant to an acqui sition. It does not
address the QIL status of advances transferred froma QIL nmenber
to a non-QIL menber pursuant to an intradistrict transfer.
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1) NElI THER THE AW ERN ADV, THE LAW RNI
MEMBERSHI P REQUI RES A NON- OTL | NSTI TUTI ON TO NMAKE
ADDI TI ADV, - 1O ST d ES WHEN | T ASSUME

ADVANCES PURSUANT TO THE ACQUI SI TION OF A OTL MEMBER

In addition to the m ni num subscription requirenments for
menbership in a FHLBank, the Federal Hone Loan Bank Act ("Bank
Act") specifies two stockLPurchase requi rements based on
advances levels. See 12 U S.C. s 1426(b); 12 CF. R § 933.7
("advances-to-stock purchase requirements"), One provision
requires all menbers to hold FHLBank stock in an anount equal to
at least five percent of outstanding advances (i.e., a FHLBank
may not allow a nenber's aggregate anount of outstanding
advances to exceed 20 tinmes the anount paid in for capital stock
in the FHLBank). See 12 U S.C. § 1430ﬁ$); 12 CF. R
§ 935.15(a)(l). Non-QTL nenbers nust hold FHLBank stock, at the
time an advance is received, in an anount equal to five percent
of the menber's total advances, divided by the nenber's actua
thrift investment percentage ("ATIPY. - See 12 U.S.C
§ 1430(e)(1); 12 CF.R § 935.13(a)(l)(ii).

Not hing in the Bank Act requires a non-QIL institution to
make additional advances-to-stock purchases when, pursuant to an
acquisition, it assumes advances originally made to a QIL
menber . In fact, by providing that a non-QIL "may only receive
an advance if it holds stock in its FHLBank at the time it
receives the advance [in an anount equal to five percent of the
menber's total advances divided by the nmenber's ATIP]"

Congress seened to intend that the advances-to-stock purchase
requirenents were to be applied only at the tinme of the making
of a new advance. 12 U.S.C. § 1430(e)(l) (enphasis added).

The Finance Board advances regulation has interpreted
the statutory advances-to-stock purchase requirenents to apply
at the tine of the making or renewal of advances. See

2. The Hone Omners' Loan Act ("HOLA') prevents savings
associ ations fromobtaining any "new advances" froma FHLBank if
such institutions fail to becone and remain QILs. See

12 U.S.C. s 1467a(m (3)(B)(i)(11l1). A though the Bank Act does
not use the specific | anguage "new advances" in the non-QIL
advances-to-stock purchase requirenents, the provision is a
simlar provision intended to apply at the time of the making of
a new advance. See id. § 1430(e).

3. The Finance Board's advances regul ation does not attenpt to
interpret or inplenment the HOLA restrictions on non-QIL

savings associations. See 58 Fed. Reg. 29458, 29465

éwh 20, 1993) (Comment acconpanying Final Rule, 12 CF. R §

35). The Ofice of Thrift Supervision ("OIS') is responsible
for nmonitoring savings associations' conpliance with the QTL
test, and for interpreting and enforcing any HOLA restrictions
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12 CF.R § 935.13(a)(l). The regulation provides that a Bank
"may nmake or renew an advance to a non-QIL nenber" only under
specified conditions, including the special stock purchase
requi rements for non-QTL nmenbers. 1d. § 935.13(a)(l) (enphasis
added). The Finance Board' s usage of the |anguage "may nake or
renew' contenplates application of the stock-purchase

requi renents when a FHLBank nenber takes down new advances or
renews advances. 1d.

The Finance Board's menbership regulation |ends further
support for the application of the advances-to-stock purchase
requirenents at the tine a new advance is nade or an advance is
renewed. - See 12 C.F.R § 933.12(d)(2)(ii)(A). Wen a
non- nenber institution acquires a menber and assumes its
advances, the statutory and regul atory nembership requirenents
provide for orderly liquidation of the disappearing
Institution's advances, as determined by the FHLBank. See
12 U.S.C. § 1426(e); 12 C.F.R §§ 933.12; 933.16; 935.19. Wile
t he assuned advances are being |iquidated, the FHLBanks require
the consolidated institution to hold FHLBank stock until the
advances are repaid, and do not allow redenption of the stock
necessary to support the already outstanding advances.4 The
menbership regul ation requires a consolidated institution
approved for nenbership to "purchase any additional amunt of
stock required to neet the mninmum subscription requirenent."”
12 CF.R s 933.12(d)(2)(ii)§A) (enphasis added). This
| anguage, and the absence of any provision in the advances

(Footnote 3 continued from previous page) _ _
applicable to institutions that fail the QIL test, including the
ygstr|ct|ons on advances to non-QIL savi ngs a5500|at|o%§e
id.

4. See 12 U.S.C. § 1426(e) (requiring an orderly liquidation of
a FHLBank menber's indebtedness to its FHLBank, as determ ned by
the FHLBank, at the tine such FHLBank nenber's nenbership is
termnated); 1d. § 1430(c) (providing that the FHLBank shall

have a |lien upon and shall hold the stock of FHLBank nemnbers
recei ving advances as collateral security (in addition to
obtaining a security interest in qualifying collateral set forth
at 12 U S. C. s 1430(a)) for all indebtedness of the FHLBank
menber); 12 C.F.R §§ 933.16; 935.19. As stated in Section |
above, the analysis herein does not turn on the fact that
advances were assuned pursuant to an orderly |iquidation, but on
the fact that the Bank Act and the Finance Board' s advances

regul ation require a calculation of stock purchase requirenents
only at the tinme a new advance is received or an advance is
renewed. See 12 U S.C. s§s 1426(e), 1430(e)(l); 12 CF. R §S§
933.16; 935.13(a)(l); 935.19; Section I, supra.; Section II1I,
infra. (noting that when a non-QIL nmenber applies for new
advances or a renewal of existing advances, the assunmed advances
must be included in the non-QIL nenber's advances base in
determning its advances-to-stock purchase requirenent).
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regul ation requiring new non-QIL nenbers to purchase additional
stock to neet the non-QIL advances-to-stock purchase

requi rements, seens to recognize that the consolidated
institution already holds sufficient FHLBank stock to support
the advances it assuned. See id.

In sum neither the advances regul ation nor the
menbership regulation require a non-QIL institution that assunes
advances pursuant to an acquisition of a QIL nenber to make
addi ti onal advances-to-stock purchases for the assumed advances
either at the tinme of the acquisition, where the non-QIL
institution is an existing FHLBank nmenber, or, where the non-QIL
institution was not a FHLBank menber at the tinme of the
acquisition, at the time the non-QIL institution beconmes a
FHLBank menmber. See id. §§ 933.12(d)(2)(ii)(A);

935. 13(a) (1) (ii).
1) IHE L ADV. - TO STQCK P E_PROVI SI REQUI RE

A NEW ADVANCE OR THE RENEWAL OF AN ADVANCE

Al t hough the capital stock requirenent for the advances
assunmed by the non-QTL institution as a result of an acquisition
remai ns unchanged at the tinme of the acquisition, the assuned
debt nust be included in the non-QIL nenber's total advances
base to determne its advances-to-stock purchase requirenents at
the tine new advances are nade or previous advances are renewed.
See 12 U.S.C. § 1430(e)(l); 12 CF.R ss 93513(a)(l);

935. 15(a) (2).

The Finance Board's advances regul ation inplenents the
non- QTL advances-to-stock purchase requirenments in section 10 of
the Bank Act, requiring a nenber to hold FHLBank stock at the
tine it obtains an advance in an anount equal to at |east five
percent of the outstanding_princi al amount of the [FHLBank]
menber's total advances, divided by such nenber's ATIP." Ld.

§ 935.13(a)(l)(ii) (enphasis added); 12 U S.C. § 1430(e)(l).
Section 935.1 sets forth the definition of "advance:"

[al dvance neans a loan froma [FH.]Bank that is:
?1% Provi ded pursuant to a witten agreenent;
2) Supported by a note or other witten evidence
of the borrower's obligation; and
(3) Fullz secured by collateral in accordance with the
[Bank] Act and this part.
12 CF.R § 935.1. See also 12 U S. C. § 1430(a).

Al t hough the statute does not define the phrase "total
advances," Webster's Dictionarv (9th ed. 1990) defines "total"
as "conprising or constituting a whole: entire." Therefore, the
pl ain meaning of the phrase "total advances" would be the entire
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amount of advances held by the FHLBank nenber at the tinme a new
advance is nade or a previous advance is renewed. See 12 CF. R
§ 935.13(a)(1)(ii); 12 U.S.C. § 1430(e).

The policy underlying the non-QIL advances-to-stock
pur chase requirenents supports including the assuned advances in
the non-QIL nenber's total advances at the tinme advances are
renewed or new advances are made. The Financial Institutions
Reform Recovery and Enforcenent Act of 1989, Pub. L. 101-73,
103 Stat. 183 (Aug. 9, 1989) ("FIRREA') expanded nenbership in
t he FHLBank Systemto include non-thrift institutions such as
comrerci al banks and credit unions engaged in nortgage |ending,
but retained preferential treatnent for QILs. See H R Conf.
ReP. No. 222, 10st Cong., 1st Sess. 424-25 (1989). In order to
allow non-thrift institutions to gain access to FHLBank advances
for housing finance without first requiring the institutions to
satisfy the QIL test (requiring a mnimmof 65 percent of
assets in "qualified thrift investments"), Congress placed
hi gher stock requirenents on FHLBank nenbers that are not QILs.
See 135 Cong. Rec. S. 10206 (daily ed. Aug. 4, 1989) (Statenent
of Sen. Riegle); 12 U S.C s§§ 1467a(m (HCOLA definition of QIL);
1430(e)(1). The effect of the ratio used to determ ne stock
purchase requirements for non-QIL nenbers (five percent of
advances divided by the ATIP) is that the |ower the percentage
of the non-QIL nenmper's portfolio invested in honme nortgage
assets, the nore FHLBank stock the non-QIL nenber nust purchase
in order to receive advances. See 12 U S. C. § 1430(e)(Il);
12 CF.R § 935.13(a)(l)(ii).

~ Therefore, the non-QIL advances-to-stock purchase
provisions require the FHLBank to include the assumed advances
In calculating the non-QIL nenber's total advances base at the
tine_geM/advances are nmade or previous advances are renewed.
ee id.

CONCLUSI ON

Nei t her the |aw governing advances nor the |aw governing
nmenbership requires a non-QIL institution to purchase additional
FHLBank stock as a result of an assunption of advances pursuant
to an acquisition of a QIL nenber, either at the tine of the
acquisition, where the non-QIL institution is a FHLBank nenber,
or at the time the non-QIL institution becones a FHLBank nenber,
where the institution was not a FHLBank nenber at the tinme of
the acquisition. |d. See 12 U S.C §§ 1426(b)(2); 1430(c);

12 CF. R s§s 933.12(d); 935.13(a)(l)(ii). However, the
statutory and regul atory provisions governing non-QrIL

advances-t o-stock purchases require the inclusion of assuned
advances in the non-QIL nmenber's total advances base in order to
determ ne the non-QIL nmenber's advances-to-stock purchase
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requi rement at the tine new advances are made or previous
advances are renewed. 12 U.S.C. § 1430(e)(l); 12 CF. R
§ 935.13(a)(l)(ii).
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