UHITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, 0.G. 209550001

dune 6, 2007

Mr. Stevan A. Toelle, Director
Nuclear Regutatary Affairs
U.S. Enrichment Corporation
2 Demoeracy Centar

6903 Ruckledge Drive
Bethesda, MD 20817-1818

SUBJECT: POLICY ISSUES ASSOCIATED WITH THE LICENSING OF A LURANIUM
ENRICHMENT FACILITY

Dear Mr. Toella:

In your lefter to Mr. Martin Virgilio dated May 14, 2002, you requestad an opportunity for
affectad parties 1o provide comments on reguiatory positions that may ke adopted as a result of
1 ouisiana Energy Services (LES) request to consider several general policy and environmental
issues ralated to an application for a license for a gas centrifuge enrichment plant. We are
providing a copy of the LES white papers on the six policy and environmental issues LES asked
us to consider. If you wish to provide comments, we request that you provide your input {o us
by June 21, 2002, so that we can consider your comments in developing an agency position.

If you have any questions, please contact Mr. Timothy C. Johnson at (301) 415-7298.

Sincarely,

Melvyn N. Leach, Chisf
Special Projects and Inspsaction Branch
Division of Fuel Gycle Safety

and Sateguards
Office of Nuclear Materlal Safety
and Safeguards
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Mr. Stevan A. Toelle, Diractor
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U.S. Enrichment Corporation
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SUBJECT : POLICY ISSUES ASSOCIATED WITH THE LICENSING OF & URANIUM
ENRICHMENT FACILITY

Dear Mr. Toells:

in your letter to Mr. Martin Virgillo dated May 14, 2002, you requested an pppartunity for
affected parties to provide comments on regulatery positions that may be adopted as a result of
Louigiana Energy Services (LES) request to consider several genaral polizy and envirenmental
issues related to an applicatian for a icense for a gas centrifuge enrichment plant. We are
providing a copy of the LES white papers on the six policy and envirenmental issues LES asked
us to conslder. i you wish to provide comments, we request that you provide your input 1o us
by June 21, 2002, so that we can consiger your comments in developing an ageney pasition.

If you have any gquastions, please contact Mr. Timothy C. Johngon at (301) 415-7269.

Sincerely,
/RAS

Mahwyn N. Leach, Chief
Special Projacts and Inspection Branch
Dvigion of Fuel Cycle Safety
and Sateguards
Office of Nuclear Material Safety
and Saleguards
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POLICY ISSUES ASSOCIATED
WITH 'HE

LICENSING OF A URANIUM ENRICHMENT FACILITY

ISSUE 1: ANALYSIS OF NEED AND NO ACTION ALTERNATIVE (INDER NEFA

ISSUE PRESENTED

The purpose of this memerandum is to discuss the need for the Nuclear Regulatory
Commission ("NRC" or "Commission"), in ifs initial arder defining the parameters of an
adjudicatory hearing on the licensing of a uranium ennichment facility, to establish guidance on the
treatment of "need” and the "no zetion alternutive™ under NEPA, Specifically, this memorandum
sels forth the basis for the Commission to adopt 4 presumption that there is an established need for
additional domestic uraniwn enrichment capacity, based upon Congressional policy pronouncemeanis
tothis effect. Consistent with this, the "no activn alternative™ should require ne further consideration
by the applicant or (he staft.

MSCUSSION

The issue of how 1o approach the analysis of the benefits and costs af anew domestic
uranium enrichment facility was fiest presented to the Comumission in two contentions filed in the
LES licensing proceeding in October of 1991, Contentiur: I-3 (alleging inadequate assessment of
costs under NEP A and lack of a demonstrated nesd for anew domestic uranium enrichment facility)
and contention K (alleging inadequate consideration of the "nu action alternarive ") were litigated
before the Licensing Board. In December of 1996, the Licensing Board issued a decision denying
the license on the basis, itter alia, that the EIS was deficient in its treatment of the 1ssue of "need”
for the facility, as well as in its reatment of the "oo action” alternative (see [ BP-96-25). In February
of 1997, the Commission undertook review of the Licensing Board decision and, in April of 1998,
iesned a final decision remanding the Licensing Board's decision (see CLI-98-3),

The Commission's decision in CLI-98-3 is instructive in that it provides the basis for
sddressing the "ne=d” and "no action alternative” issues, as discussed further below. The
recammended approach, if invorporated in an order upon the initiation of the licensing proceeding
for a new domestic ueanium enrchment facility, should ensure that these issues receive appropriale
aftention and timely resolution, consistend with the requirements af NEPA.

Attachment



POLICY 1SSUES ASSOCIATED
WITIE THE

LICENSING OF A URANIUM ENRICHMENT FACIL ITY

ISSUE 2: ENYIRONMENTAL JUSTICE

1SSUE PRESENTED

__ The purpose of this memorandum is to discuss the need for the “uclaar Regulatory
Commission (“NRC” or “Commission”}, in its initial order defining the parameters of an
adjudicatory hearing on the licensing of a uranium enrichment Eacility, to establish bindng slandards
ta be applied in the consideration ol environmental justice (“EF") in any such adsudicatary licensing
proceeding.  This memorandum discusses the background of this recent, relatively undeined
concept in NRC practice, and recommends certain measures which will, if adopted by Commissiot
order, permit that procecding to go forward expeditiousty while ensuring consideration of all

pertinent cONCEmS.
DISCUSSION

The conceptofenvironmental justice arose om a 1994 Exccutive Order (EQ 12895)
enconraging federal agencies 1o consider the effects of their programs, policies, and activiiies on
minonty and low-income populatians within the United States. That Order, by its terms, created na
new rights or responsibilities enforceable at law against federal agencies. Moreover, the NRC made
clear when choosing ta abide by the wnlent of the Order that it was doing so valuntanly sinse, as att
independent federal agency. the Order is not legally binding upon it. Neverthelsss, since 1944 the
R has endeavaored to conduct its zelivities pursuant 10 the goals set forth in the Order.

Over the course of the past several years since the issuance of E{) 12898,
environmental justice contentions have occupied substantial time and resources of license
applicants, the NRC Stafl, the Licensing Board and the Cemmission, particularly in two proceedings
discussed betow. Yetnomwithstanding the co nsiderable & forts that have been devoted to addressing
such contentions, there are no clearly-defined, binding criteria for the consideration of contentions
on environmental justice in NRC adjuchicatory procecdings. As a result, environmental justice
contentions continue to require inordinate time and etfurt 1o resolve.

The need for lhe Commission to define the parameicrs of El-based concerns is
evident in two recent cases where EJ 1ssues have arisen — [onisiana Energy Services (“LES™) and
Private Fuel Storage (“PFS™). In hath those cases, where applicants have sought 1o construct
facilities licensed under 10 C.E.R. Parts 70 and 72, respectively, substantial time has been reqitired
la atempt to resolve El-related conterrions. [ LES, for instance, the confention taising EJ-type



rssues was admitted by the Licensing Board in December of 1991, The formal evidentiary hearing
on this contention occurred in March of 1993, and all proposed findings were submitted to the Board
by August of 1995, Yet the initial Licensing Board decision on the EJ contention was not issued
until May 1997, 20 moaths after the matter was submitted to the Board and over 5 years after the
comtention was first admitted. In Apr! of 1998, the Commission issucd a decision overtuming the
Licensing Board decision in part, and remanding the overtured issue for further gonsideration by
the Licensing Board. Shortly after tius, the spplicant withdrew its application and the NRC's
licensing proceeding was lenninated without any finat ruling on the remanded EJ issucs.

Similar delays have oceurred in the currently pending £FS proceeding, where an EJ
contention was admitted by the Licensing Board in Apal | 998 and a motion for sumimary judgment
and responsive pleadings were filed by July ot 2001, The Licensing Board rendered i3 decision on
this matter in February of 2002, Tn March of 2002, the COMMission, in response to requests for
interfocutory review and a stay of Licensing Board proceedings with regard to this coniention, took
up the EJ issue. The matter is now pemling before the Commission for a decision, with four yéars
having passed from the time that the contention on enviranmental justice was first admitted by the

Licensing Board.

The toregoing proceedings point to the need for the Commission to ensure that the
relevant critea for litigation of the environmental justice issue are clearly defined and weil
understood at the cutset of any proceeding, The fact that substantial time has been consurned in cach
ofthese proceedings in addressing the issue o f environmental justice -- at issue that the Commission
has acknowledged creates no new rights or responsihilities criforceable at law against federal
agencies -- suggests thal the relevant criteria for the liligation of environmental justice contentions

remain 1o be clearty articufated.

The Comnission has emphasized in its Statement of Policy on Conduct of Adjudica-
tery Proceedings that applicants far 4 license are entitled 10 a_ prompt resolution of dispates
concerning their applications {See CLI-98-12, p. 19). Unfortunatcly, in the absence of clear
Commissian guidance on the standards o be applied in adjudicating license applications, such as
that provided, for example, in recent nuclear plant uperating Hicense renewal proceedings, (he
chances ofsigniticant delays and the resullant comgmitment aFagency and licensee resources Crease
dramatically, Environmental justics is an1ssue w hare careful attention to anticiparing and addressing
policy issues that might otherwise arise during the course of a proceeding -- and establishing
standards fur the litigation of these 1ssues -- will go a long ways toward reducing the litigation: of
what are essentiaily policy issues as to what should be the applicable regulatory standard. For
instance, inf.ES the Commission uitimately ruled that it is outsids the agency’spurview to determine
whether (acility siting critenia were motivated by racial discrimination, if such criteria are not
discriminatory on their face. IPES, the Stafls recent bricf to the Commission on the FT contenticn
secks reversal of the Licensing Board's hoiding that the agency must look at dispropottionals
impacts on subgroups withinan overall subject minority population. Explicit Cormimisgion guidance,
provided by order at the autsct of these procesdings, might have nrec'uded the need for later, more
extensive ¢larifications.



While non-binding NRC Staff guidance exists on implementing EJ . agency
licensing actions, it is unclear in places and lacks the force of Commission regulation or order.
Particularfy where the agency wishes ta act consistently on an issue both as new and as potentially
subjective as EJ, which derives not from considered rulemaking but from an Executive Order, a
Commission order codifying and clarifying portions of that Staff guidance at the outset ofa licensing
proceeding (i €, upon the submission of a license apptication forsn eurichment facility) would prove
of immeasurahle benefit in that proceeding.

RECOMMENDATIONS

For the foregeing reasons, we recommend that the Comntission InCOIperaie in an
order upon the initiation of a licensing proceeding for an application for a uranium ennchment
(acility the following criteria, sa as to define the parameters of LJ issucs that may bs considered in
any such procesiling. Whule the following criteria do not seek 10 resolve every EJ-related issue, they
de addresy a number of significant issues that, if treated in an order, will provide much-needed
clarity on the standard to be applicd :n evaluating FJ-reiated contentions, and therefore snsure the
efficicnt, focused conduct of any formal peoceeding on environmental justice 1SsUCs.

1. With regard to the issne of racial diserimination in siting a facility, the evaluation of
ihis issue shall be limited to whether there is direct evidence of racial discomination
in the siting criteria employed by the applicant. Absent such evidence, no further
consideration of this issus (s required. This determi nation will be made based upon
a review of the specific criteria emplayed by the applicant. No further inquiry into
the application of the criteria wiil be required.

An evaluztion of disparaly impact shall only be pequirsd ift (a) the percentage of
minorities o low-incame households within the otal pepulation residing in the area
of assessment is greater than 20 percentage points above the comesponding
percentage total for the state or {in the case of minority population) county; or (B) the
percentage of minocities or low-income households in the ares of assessment i3
greater than 50t percent of that area’s total population or housshelds.

fma

When examining populztions in the area of asscssment of a proposed facility for
disparate impact, the applicant nd’or Staff need unly use thase U.S. Census data that
are most readily available to it. No farther supplementation of those data is required.

L)

4. Any assessment of disparate impact on a minority or low-ingome papulation within
the area ol assessment shall be performed for that poputation s a whole; subgroups
within the larger papulation shall not be evalusied. :

5. Due to the low risks of facility operation, the seopraphic area of assessment for
disparatc impact purpeses for 2 Part 70 facility shall be equal 1o or less than a 4-miie



[acility site is located within city limits, the

cadius from the center of the site. [fthe
an & radius of 0.6 mile from the

required area of assessment shall be no greater th
center of the site.

If the applicant proposes to locats its facility upon a site with existing industrial
activity or which has previously been, or is currently being, used fot nuctear-related
activities, and it is determined that impacls upon a subjcet population must be
assessed, asseasment of the significance of those impacts shatl focus only upon the
additiona! impacts that the newly licensed facility will cause relative (o any current

impacts.



POLICY ISSUES ASSOCIATED
WITH THE

LICENSING OF A URANIUM ENRICHMENT FACTLITY

ISSUE 3: FINANCIAL QUALIFICATIONS
UE PRESENTED

The purpose of this memeorandum is 10 discuss the need for the Nuciear Regulatory
Commission {*NRC" or "Commission”), in its initial order defining the paramcters of an
adjudicatory hearing on the licensing of a uranivm earichment facitity, to establish guidunce on the
standards {57 reviewing Lhe issue of financial qualifications. Specificaily, this memorandum seis
farth the hasis for the Commission (o adopt specific criteria for undertaking any required financial
guulifications review which will, :f adopted by Commissian order, permit that proceeding to go
forward expeditiously while ensurng consideration of 2l pertinent ¢oNCens.

DISCUSSION

The requirement to undertake a financial qualificatons review for an applican: for
a uranium enrichment facility license has its basis im regulatory req uirements established by the NRC
requiring & deternination that "the applicant appears 1o be financiatly gualified 10 engage in the
proposed aciivilies . . " (see [0 CFR 70.22(aN8) and 10 CFR 70.23{a}3)).

In the LES licensing proceeding, the issue of financial qualifications was brought
before the Licensing Board as aresult ofa contention filed by an intervenor, Conlctition (3, i which
the intervenor assericd that "LES has not demonstrated that 1t is financially qualified to build and
operate the CEC [urantum ennchinent facitityl." This contention, which was first offered by the
intervenor on October 3, 1991, was admittzd by the Licensing Board in & decision dated December
19,1991 Following hearings on this matter and submission of all related pleadings {which were
completed by August of 1993}, the Lic ensirig Board issued a decision on December 3, 1996 in which
the Board concluded that “the Applicant has not demonstratad that LES is financially qualified to
construet the Claibarne Enrichroent Center within the mesming of 10 CFR 70.23(2)(5)." Inso nuling,

the Beoard concluded thai:

"To obtain a license, LES must demonstrale the commitmenls of the corporate

affitiales of the LES partners to fund the equity portion of the facility construction
costs, Additionally, the Applicant must identify the inancial institutions from which

it intends to bormow the debt portion of the construclion costs and detadl its Ipan
commitments.” (see LBP-96-25, p. 178}



The Board's deeision was appeated to the Commussion and, on December 18, 1997, over six years
after the financial qualifications contention wus first offered by the intervenor, the Commission
reversed the Licensing Board's decision and, in $¢ doing, determined that "LES appeurs {0 be
financially qualified to construct and operate the CECin 2 safe manner.” (see CLI-97-13).

In the Commission's ruling, the Commissian first rejected the Licensing Board's
decisionto apply the financial qualifications standards of 10 CFR Part 50, noting that the appropriate
standard for evaluating the financial qualifications of LES is set forth in 10 CFR Part 70. The
Commission then went on to reject the argument that the LES license application is deficient because
it does not contain firm eommitments for funding eanstruction and operation of the CEC similar or
identicai to those typically required for commercial power Feactors.

In this regard, the Commission established rwo conditions Lhat must be sarisfiad by
LES prior to goustructing or operating the CEC Facility:

1. Construction of the CEC shall not commence before funding 1s fully
committed, OF this full funding {equity and debt), LES roust have in place
before constructing the associated capacity: (a) 4 minimum of eguity
contributions of 30 persent of project costs [rom the parents and affiliates of
the LES partners{e.g., in escrow, on deposit, ete.}; and {b) firm commitments
ensuring funds for the remaining project costs.

2. LES shall not proceed with the project unlasgs it hag in place long term
enrichment conrracts (Le., 5 years) with prices sufficient to cover both
construction and operating costs, mcluding a retum o investment,
entire term of the contracts.

for the

RECOMMENDATIONS

Based upon the foregoing precedents, and in view of the extended time required in
the LES licensing proceading to resolve the financial gualifications issue, it is impegative tat the
C'ommission, ia its initial order defining the parameters of an adjudicatory hearing on the licensing
ofa uranium enrichment facility, establish the criteria thal will be applied in conducting the required

financial qualifications review.

First, as the Commission has recently stated, “Financtal qualification reviews are

reviews of general, not detailed, financial statements and business plans, and would be oriented 1o
ensuring that sufficien financial resources would be availableto conduct health and safety programs
" (See SECY-02-0002}). Asa general, averarching concept, this notion should be codified as

part of the Commission's initial order.



Beyond this, the initial order should set forth the two conditions articulated by the
Commission in CLI-%7-15:

L. Construction of the Facility shall not commence before funding 15 fully
committed. f this full funding (equity and debt), the applicant must have
in place before constructing the associated capacity: {a)a minimumm of equity
contributions of 30 percent of project costs from the parents and affilates of
the partners (¢.g.. in escrow, on deposit, ete.); and (b} firms commuitments
ensuring funds for ihe remaining project cosls.

2. The applicant shall not proceed with the project unless it has in place long
term enrichment contracts (i.e.. 5 years) with prices sufficicnt to cover both
construction and operating costs, including a retum on investment, for the

genhre term of the contracts,

In this regard, the order should clearly state that the foregoing criteria, if satistied,
constitute the required showing for purposes of demonsiraling that the applicant is financiaily

qualified.



POLICY ISSUES ASSOCIATED
WITH THE

LICENSING OF A URANFUM ENRICHMENT FACILITY

ISSUE 4: ANTITRUST REVIEW

ISSUE PRESENTED

... The purpose of this memarandum is (o discuss the need for the Nuclear Regulatory
Commission (“NRC™ or “Commission”} to ¢larify that no antitrust review will be required under
Section 105 of the Atomic Cnergy Act ("AEA™} for a uranium enrichment facilily licensed under
Section 53 and 63 of the AEA.

DISCUSSION

Al the time that then-applicant Louisiana Energy Services (“LES™) sought to obtain
an NRC license to corstruct and operate @ wranium enrichment facility, it was required to underge
an NRC artitrust review pursuant te Section 105 of the Alomic Encrgy Act of 1954, as amended
(“AEA™). That antitrust review was required because the LES lacility was to have been licensed
pursuant to Sections 103(d) or 104{d) of the AEA, to which Section 105 applies.

In 1990, however, Congress enacted Pubiic Law 101-575 {the “Solar, Wind, Waste,
and CGeothermal Power Production [ncentives Act of 19207). Section 5 of that Act contained a
number of provisions pertaining to licensing of uranium ¢nrichment facilities, including one which
added a new Section 193 to the AEA. That latter Section served to exphicitly transfer the staiulory
authority under which the NRC licenses such & facility from Sections 103(d) or 104(d) of the AEA
-0 Sections 53 and 63 efthe AEA. One result uf this amendment to the AEA is that the pre-licensing
antrtrust review which the NRC required of LES would be, and is, no tonger required of applicants
seeking to construct and operate such facilities.

RECO ENDATION

The effect of newly enacted AEA Section 193 on required NRC antitrust reviews for
uranium ennchment faciiities is clear. Accordingly, the Commission, either in its initial order
defining the parameters of an adjudicatory proceeding for Licensmg a uraniurn enrichment facility
or in some other manner, should explicitly ¢iarify that an agency antitnist review is not required 1o
he conducted as part of the agency review of a license application submatted pursuant to Seciions 33
and 63 of the AEA.



POLICY [SSUES ASSOCIATED
WITH THE

LICENSING OF A URANIUM ENRICHMENT FACILITY

ISSUE §: FOREIGN OWNERSHIP
ISSUE PRESENTED

The purpose of this memorandum is o discuss the nzed for the Nuclear Regulatory
Commission ("NRC" or "Commission”}, (o confirm the application of certain requirements relared
o the possible involvement of foreign ertities In the partnership that will become the
applicantilicensee for an enrichment facility to be constricted in the United States. Specifically,

confirmation of the following points is sought:

(1} With the chactmert in 1990 of Public Law 101-573 (the “Solar, Wind, Waste, and
Geothermal Power Production [ncentives Act of 19907 , Congress directed that
Lfanium enrichment facilities shall henceforth be licensed under section 33 and &3
of the Atomic Energy Act. As a result of this change in the statutory basis far
licensing enrichment facilitics, the applicable statutory authonty govermng the
assessment of forcign involvement in such an undertaking ts set forth in section 37
of the Atomic Energy Act.

(2} Section 57 coes not protubit the Commission from issuing a license sokely on the
hasis that she applicant is awnec, controlled, or domirased hy un alien, a foreign
cofporation, or a foreign gavernment. Indeed, section 57 would permit the
Commission 1o issue & liccnse to an entity that is foreign owned, contralled, or
dominated by an alien, a foreign corporation, or a foreign govermment {including up
to 100 percent forcign swnership, control, or domination}, so long as the
Commission concludes thal the issuance of the ticense would nol be inimical to the

common defense and security.

DISCUSSLION

In 1990, Congress mudified the Atomie Energy Act as it relates to the licensing of
cprichment facilities to provide, inter aiia, that such Facilities woutd be licensed under section 33
and 63 of the Atomic Energy Act ("AEA"}, rather than under sections 103(d} or 104{d) ot the AEA,
as the law previously pravided. Inenacting this legislation, Congress changed the requirements for
evaluating foreign involvement in ennchrent facilitics. Specifizally, ralher than requiring NRC 10
address “foreign ownership, comral, and dominatien.” the law as it was amended in 1990 now
requires the NRC only tw find, pursuant to section 57 of the AEA, that the issuance of a license



POLICY ISSUES ASSOCIATED
WITH THE

LICENSING OF A URANIUM ENRICHMENT FACILITY

ISSUE 6! TAJLS DISPOSITION
[SSUE PRESENTED

The purpose of this memorandum is 1 discuss the need for the Nuclear Regulatory
Commission {"NRC" or "Commission”), in its initial order defining the parameters of an
adjudicatory hearing on the licensing of a uranium enrichment facility, to establish guidance on the
treatment of depleted uranium tails resulting from the operation of a uranium enrichiment facility,
“This memorandum discusses the background of this issue and recommends an approach to the
treatment of depleted uranium tails, Specifically, this memorandurn sets forth the basis for the
conclusion that Section 3113 of'the USEC Privatization Act constitules a “plausible strategy™ for the
disposal ol such tails. On this basis, the NRC should incorporate this conclusion in its initial Order
defining the parameters of the adjudicatory hearing for the licensing of a uranium envichment facility.

DISCUSSID

I'he regulatory requiremcnt that an applicant for a license for a uranium enrichmeit
facility demaonstrate that it has a “plausible strategy™ for the disposition ofits depleted wraniurm tails
has its erigitt in the licensing proceeding for Louisians Energy Services's {“LES™) Claibome
Enrichment Center (“CEC"™). In that proceeding, the Nuclear Regulatory Commission issusd a
hearing notice in which it stated that:

These [ NRC] regulations also require that the applicant address the
technical, financial and insurance provisions and resources for
dealing with the disposition of depleted hexafluoride tails. Plausible
strategies for the disposition of tails include: storing, asa potential
resource, uranium hexafluoride tails at the plant site; continuously
converting wranium hexafluoride tails (o uranium oxide (or
tetrafluoride} us a potential resource or for disposal; and a
combination of both—onsite storage with conversion of uranium
hexafluoride at the end of plant life. 56 Fed. Reg, at 23,313



In 1996, Congress snacted the USEC Privatization Act (42 U.S.C.A. § 22970-11)
(“the Act™). As part of thus legislation, Congress provided that the LS. Secretary of Encrgy
{hereafter, “DOE™) “shall accept” depleted uranium for disposal upon the request of “any person
licensed by the NRC to operate g uranium enrichment facility .. . under. ... the Atomic Enetgy Aet.”
This provision was enacted for one specific purpose: to mandate that DOE dispose of depleted
uraniuen such as that to be produced by the proposed LES enrichment facility, suhject to two specific
conditions: (1) the depleted uranium must be “ultimately determined to he low-level radioactive
waste” (hereafter, “LLW"), and (2} the generator of the tails must reimburse DOE for the cost of
disposal “in an amount equal to the Secretary’s costs, including aprorala share of any capital costs.”

See Section 31 13(a)(3).

Because of the directive contained in section 3113, this provision by its terms
constitutes g “plausible strategy” for disposing of the depleted uranium tails to be generated by the
proposed enrichment facility, as required by the Clommiission in the initial LES licensing proceeding.
In this regard, it is noleworthy that all of the parties to that previous proceeding (including the
applicant, the NRC Staff, and intervenor Citizens Against Nuclear Trash (“CANT™)), as well as the
Licensing Board, ultimately assumed Lhat the applicant’s method for disposing of uraniwn tails
would be to transfer the tails produced by the Claibome Enrichment Cernter to DOF, and that this
couid and would occur under the authority of the then-recently enacted USEC Privatization Act. In
a 1097 Partia! Initial Decision ruling on several contentions, the Licensing Board characterized
LES’s tails disposal plan az “a plausible strategy for purpases of estimating LES’ tails disposal
costs.” Further, the Board noted that the Aet “will most likely dictate the actual LES disposal
strategy.” Citing hearing testimony from an LES witness and an NRC Stall wilness, and statements
in the proposed findings of fact of intervenor CANT, the Board concluded: “Thus, even though the
USEC Privatization Act . . . provides LES with the option of using other authorized persons for tails
disposal, it i3 clear, and all parties in the previous nroceeding appeared to agrec, that the Applicant’s
actual disposal method will be to trangfer the CEC tails to DOE and pay DOE's disposal charges.'™

Finaily, it is noteworthy that in a 1991 SECY paper concerning the disposition of
Jdepleted uranium tails, the siaffaddressed the subject of whether depleted tails constituted low-leve!

waste:

LLW, which refers to all radioactive waste other than HLW, uraniium
mill tailings, and TRU waste, constitutzs the majority of waste
generated by the fuel cyele. ... The depleted vtanium (ails from the
enrichment process are different from most L1L.W, in that they centain

! Lonisianu Energy Services, 5 NRC at 109-110.

: Jd., 45 NRC at 110 (citations omitted), including footnote 7, where the Board acknowledges
that the enactment of the Act mads “DOE responsible for depleted uranium tails upon the request

n

of the enricher .. . .7,



solely the {ong-lived isotepes of uranium in goncentrated form, plus
Th-234 and Pa-234. However, in accordancs with 10 CFR Parts 30
and 61, depleted wranium rails from the enrichment Process oare
source material and, if waste, are included within the definition of
LLW, and could be disposed of in a LLW disposal facility licensed
under 10 CFR Part 61, if in proper waste form."™

RECOMMENDATIONS

For the foregoing reasons, Section 3113 ofthe USEC Privahzation Act constitutes
a "plausiblc strategy” for the treatment of depleted aranium tails senzrated by a ULS. commercial
uranium enrichment facility, On this basis, the Commission's initial hearing orcer should explicitly
reflect the conclusion that this statulory provision constitutes the required “plausible strategy™ for
disposing of the depleted tails that would be created by a uranium enrichment facility. As a result,
no Furtheconsideration of this issue would be required by the Licensing Board.

; SECY-91-019, “Dispusition of Depleted Uranium Tails from Enrichment Plants™ (Jan. 25,
19913, pp. 3-4 (gmphasis added).



