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Apart from whether Respondlent Spencer, or cither of the other Respondents, retrefited
fron} a previous agreement as to the|scope of discovery, OFIIEQ notes that, per 12 C.F.R. §
1780.26(b), the production of documents that are not materially relevant are to be denicd r
modifi¢d.”

The two-page Response by Howard’s Counsel contends that, as to Howard, the Mption
shoyld jbe denied because Howard “/does not scck a separate production of documents in this case”
othcr than “that which OFIIEO has produced, continues to produce, and is obligated to prpduce in
the MDL Ditigation.” Hgward Resppnse at 2 and 1. However, Howard, apparently weighling in
on the merits of Spencer(s Oppositipn to OFHEO’s Motion, and effectively wanting it both ways,
then adds that it “disputqgs OFHEQ’5 contention that Ms. Spencer is not entitled to the dis Covery
she seeks, as well as the characterizations and legal arguments OFHEQ advances in suppqrt of
that conlention.” [d. at

Raines, through his Counsel, offers a similarly brief Response, asserting that Rainfs “has

not soyght in (his adminjstrative procecding the ‘further discovery® that OFITEO seeks to prohibit
. .. and docs not scck any LiSI [electronically stored information] beyond what OFHEQ iy
obligated to produce in the MDI,.” |[Raines Response at 1, 2.

Respondent Spencer’s Oppasition to OFHEQ’s Motion asserts that she has never [‘asked
for 4 sipgle page more [9f documentt requests] than she originally requested on January 8,|2007.”
Opposttion at 2. Acknowledging that OFHEO contends that its production in the MDL lifigation
alsoysaisties the discovery requests|in this administrative litigation, Spencer responds thaf its
docyment requests are “broader than the subpocnas issued in the MDL” and, even if such
discovery constituted compliance, QFITEO has “emphatically not complied with thosc
subpodnas.” Spencer R¢sponse at Spencer reminds that “[blasic principles of fairnesq and due
progess . . . requires the pgency to producc all relevant documents within its possession.” | 7

£

As related by Spgncer’s Counsel, in the back and forth surrounding Spencer’s reqliest for
producdtion of documents, it sent OFITIEO a letter “identifying the custodians counse! viewed as
most likely to possess crfitical documments.™ /d, at 6, Furthcr, from Spencer’s perspective, it is
OFIIED, not Respondent Spencer, who waited until the last minute to raise objections.

&

To OIHEQ's cldim that the] MDL production and thc IZSI for the ten identified cuktodians
satigfigs the document rgquests in this action, Spencer maintains that claim is false and thht any
agreement QFHEQO may|have reached with Raines® Counsel has no impact on Spencer’s
docpiment requests. Id. at 9. Beyoled that, Spencer states that the agreement to accept “dgcuments
alrepdy produced in the MDL” wasinever intended to limit her discovery to that and that OFFEOQ
alwayg remained obligated to produce “all non-privileged documents . . .. Jd. at 10. Sppncer

"The same provision allows; that discovery requests which are excessive in scope, unduly
burderfsome or oppressiyc, or othenwise unreasonable, must be denicd or modified. Thisl|is
accpmplished through the issuance|of a protective order.

!Although Spenger’s Opposition does not identify the date of its letter in responsd to
OFHED, it would appedr to be Exhibit 3, dated June 25, 2007, which is onc of the attachments 1o
its Qpposition. That Ictier lists thirfeen custodians, some of which are specilically named, and
; otherslamong the thirteqn, who are named cither specifically or generally, along with a refjuest
' for pny other individual$ occupying a particular position, but not named.
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willthaye the opportunity through cfoss-examination to challenge such claims. Because QFHEO
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with knowledge or recklessness, While of course the|Court
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C.FIR.$ 1780.26, a party may only pbtain document discovery for matters “not privileged|that

its of the pending action.”"
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