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(6) Limitation of the number of wit-
nesses; 

(7) Scheduling dates for the exchange 
of witness lists and of proposed exhib-
its; 

(8) Discovery; 
(9) The time and place for the hear-

ing; and 
(10) Such other matters as may tend 

to expedite the fair and just disposition 
of the proceedings. 

(d) The ALJ shall issue an order con-
taining all matters agreed upon by the 
parties or ordered by the ALJ at a pre-
hearing conference. 

§ 1.321 Disclosure of documents. 

(a) Upon written request to the re-
viewing official, the respondent may 
review any relevant and material docu-
ments, transcripts, records, and other 
materials that relate to the allegations 
set out in the complaint and upon 
which the findings and conclusions of 
the investigating official under 
§ 1.304(f) of this part are based unless 
such documents are privileged under 
Federal law. Upon payment of fees for 
duplication, the defendant may obtain 
copies of such documents. 

(b) Upon written request to the re-
viewing official, the respondent also 
may obtain a copy of all exculpatory 
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the 
complaint, even if it is contained in a 
document that would otherwise be 
privileged. If the document would oth-
erwise be privileged, only that portion 
containing exculpatory information 
must be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 1.305 of this part is not 
discoverable under any circumstances. 

(d) The respondent may file a motion 
to compel disclosure of the documents 
subject to the provisions of this sec-
tion. Such a motion may be filed with 
the ALJ following the filing of the an-
swer pursuant to § 1.309 of this part. 

§ 1.322 Discovery. 

(a) The following types of discovery 
are authorized: 

(1) Requests for production, inspec-
tion and photocopying of documents; 

(2) Requests for admission of the au-
thenticity of any relevant document or 
the truth of any relevant fact; 

(3) Written interrogatories; and 
(4) Depositions. 
(b) The ALJ shall set the schedule for 

discovery. 
(c) Requests for production of docu-

ments and requests for admission. 
(1) A party may serve requests for 

production of documents or requests 
for admission on another party. 

(2) If a party served with such re-
quests fails to respond timely, the re-
questing party may file a motion to 
compel production or deem admissions, 
as appropriate. 

(3) A party served with such a request 
may file a motion for a protective 
order before the date on which a re-
sponse to the discovery request is due, 
stating reasons why discovery should 
be limited or should not be required. 

(4) Within 15 days of service of a mo-
tion to compel or to deem matter ad-
mitted or a motion for a protective 
order, the opposing party may file a re-
sponse. 

(5) The ALJ may grant a motion to 
compel production or deem matter ad-
mitted or may deny a motion for a pro-
tective order only if he finds that— 

(i) The discovery sought is necessary 
for the expeditious, fair, and reason-
able consideration of the issues; 

(ii) It is not unduly costly or burden-
some; 

(iii) It will not unduly delay the pro-
ceeding; and 

(iv) The information sought is not 
privileged. 

(d) Depositions and written interrog-
atories. Depositions and written inter-
rogatories are permitted only on the 
order of the ALJ. 

(1) A party seeking to use depositions 
or written interrogatories may file a 
motion with the ALJ. 

(2) A party and/or the potential depo-
nent may file an opposition to the mo-
tion or a motion for a protective order 
within 10 days of service of the motion. 

(3) The ALJ may grant a motion al-
lowing the taking of a deposition or 
the use of interrogatories or may deny 
a motion for a protective order only if 
he finds that the moving party has sat-
isfied the standards set forth in para-
graph (c)(5) of this section and has 
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shown that the information sought 
cannot be obtained by any other 
means. 

(4) If the ALJ grants a motion per-
mitting a deposition, he shall issue a 
subpoena, which may also require the 
witness to produce documents. The 
party seeking to depose shall serve the 
subpoena in the manner prescribed in 
§ 1.308 of this part. 

(5) The party seeking to depose shall 
provide for the taking of a verbatim 
transcript of the deposition, which it 
shall make available to all other par-
ties for inspection and copying. 

(e) Costs. The costs of discovery shall 
be borne by the party seeking dis-
covery. 

(f) In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 
(2) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only through a method of discovery 
other than that requested; 

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons des-
ignated by the ALJ; 

(6) That the contents of discovery or 
evidence be sealed; 

(7) That a deposition after being 
sealed be opened only by order of the 
ALJ; 

(8) That a trade secret or other con-
fidential research, development, com-
mercial information or facts pertaining 
to any criminal investigation, pro-
ceeding, or other administrative inves-
tigation not be disclosed or be dis-
closed only in a designated way; or 

(9) That the parties simultaneously 
file specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the ALJ. 

(g) Exchange of witness lists, state-
ments, and exhibits. Witness lists, cop-
ies of prior statements of proposed wit-
nesses, and copies of proposed hearing 
exhibits, including copies of any writ-

ten statements or depositions that a 
party intends to offer in lieu of live 
testimony in accordance with § 1.331(b) 
of this part, shall be exchanged at least 
15 days in advance of the hearing, or at 
such other time as may be set by the 
ALJ. A witness whose name does not 
appear on the witness list shall not be 
permitted to testify and no exhibit not 
provided to the opposing party as pro-
vided above shall be admitted into evi-
dence at the hearing absent a showing 
of good cause. 

§ 1.323 Subpoenas for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony at the hear-
ing of any individual may request that 
the ALJ issue a subpoena. 

(b) A subpoena requiring the attend-
ance and testimony of an individual 
may also require the individual to 
produce documents at such hearing. 

(c) A party who desires the issuance 
of a subpoena shall file with the ALJ a 
written request not less than 15 days 
before the date fixed for the hearing 
unless otherwise allowed by the ALJ 
for good cause shown. Such request 
shall specify any documents to be pro-
duced and shall designate the witnesses 
whose attendance is sought to be re-
quired and describe their addresses and 
locations with sufficient particularity 
to permit such witnesses to be found. 
The subpoena shall specify the time 
and place at which the witness is to ap-
pear and any documents the witness is 
to produce. Such a request may be 
made ex parte. 

(d) When the ALJ issues a subpoena 
under this section, the party who re-
quested such subpoena shall serve all 
other parties with notice of the names 
and addresses of the individuals sub-
poenaed and specify any documents re-
quired to be produced. 

(e) A subpoena shall be served by de-
livery, or by registered mail or by cer-
tified mail in the manner prescribed in 
§ 1.308 of this part. A subpoena upon a 
party or upon an individual under the 
control of a party may be served by 
first class mail. 

(f) A party or the individual to whom 
the subpoena is directed may file a mo-
tion to quash the subpoena within five 
days of service or on or before the time 
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