§1.215

other compulsory process, or requested
to appear as a witness on behalf of a
party other than the United States in a
judicial or administrative proceeding
in which the United States is not a
party, may appear only if such appear-
ance has been authorized by the head
of his or her USDA agency, with the
concurrence of the General Counsel,
based upon a determination that such
an appearance is in the interest of
USDA.

(2) An employee of USDA requested
to appear as a witness on behalf of a
party other than the United States in a
judicial or administrative proceeding
in which the United States is not a
party, without the service of a wvalid
summons, subpoena, or other compul-
sory process, may appear only if such
appearance has been authorized by the
head of his or her USDA agency and ap-
proved by the appropriate Assistant
Secretary, Under Secretary or other
general officer, and by the General
Counsel, based upon a determination
that such an appearance is in the inter-
est of USDA.

(c) Unless an appearance is author-
ized as provided in paragraphs (b)(1) or
(b)(2) of this section, the employee
shall appear at the stated time and
place (unless advised by the General
Counsel or his or her designee that the
summons, subpoena, or other process
was not validly issued or served),
produce a copy of these regulations and
respectfully decline to provide any tes-
timony. As appropriate, the General
Counsel or his or her designee will re-
quest the assistance of the Department
of Justice or of a United States Attor-
ney, in the case of a judicial pro-
ceeding; or of the official or attorney
representing the United States, in the
case of an administrative proceeding,
to represent the interests of the em-
ployee and USDA.

(d) If there is any question regarding
the validity of a summons, subpoena,
or other compulsory process, an em-
ployee shall contact the Office of the
General Counsel for advice.

(e)(1) In determining whether the em-
ployee’s appearance is in the interest
of USDA, authorizing officials should
consider the following:

(1) what interest of USDA would be
promoted by the employee’s testimony;
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(ii) whether an appearance would re-
sult in an unnecessary interference
with the duties of the USDA employee;

(iii) whether an employee’s testi-
mony would result in the appearance of
improperly favoring one litigant over
another.

(2) The considerations listed in para-
graph (e)(1) of this section are illus-
trative and not exhaustive.

§1.215 Subpoenas duces tecum for
USDA records in judicial or admin-
istrative proceedings in which the
United States is not a party.

(a) Subpoenas duces tecum for USDA
records in judicial or administrative
proceedings in which the United States
is not a party shall be deemed to be re-
quests for records under the Freedom
of Information Act and shall be han-
dled pursuant to the rules governing
public disclosure under subpart A of
this part.

(b) Whenever a subpoena duces tecum
compelling the production of records is
served on a USDA employee in a judi-
cial or administrative proceeding in
which the United States is not a party,
the employee, after consultation with
the General Counsel or his or her des-
ignee, shall appear in response thereto,
respectfully decline to produce the
records on the grounds that it is pro-
hibited by this section and state that
the production of the records involved
will be handled in accordance with sub-
part A of this part.

§1.216 Appearance as a witness or
production of documents on behalf
of a party other than the United
States where the United States is a
party.

(a) An employee of USDA served with

a valid summons, subpoena, or other

compulsory process demanding his or

her appearance, or otherwise requested
to appear or produce documents on be-
half of a party other than the United

States in a judicial or administrative

proceeding in which the United States

is a party, shall promptly notify the
head of his or her USDA agency and
the General Counsel or his or her des-
ignee of the existence and nature of the
order compelling his or her appearance,
or of the document requesting his or
her appearance. He or she shall also
specify, if that is known, the nature of
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the judicial or administrative pro-
ceeding and the nature of the testi-
mony or documents requested.

(b)(1) Except as provided in para-
graph (b)(2) of this section, an em-
ployee of USDA only may appear as a
witness or produce records on behalf of
a party other than the United States in
a judicial or administrative proceeding
in which the United States is a party if
such appearance or production has
been ordered by the service on the em-
ployee of a valid summons, subpoena,
or other compulsory process issued by
a court, administrative agency, or
other official authorized to compel his
or her appearance.

(2) An employee requested to appear
as a witness or produce records on be-
half of a party other than the United
States in a judicial or administrative
proceeding in which the United States
is a party, without being served a valid
summons, subpoena, or other compul-
sory process, may appear or produce
records only if such appearance or pro-
duction has been authorized by a rep-
resentative of the Department of Jus-
tice, the United States Attorney, or
other counsel who is representing the
United States in the case of a judicial
proceeding; or by the official or attor-
ney representing the United States, in
the case of an administrative pro-
ceeding.

(c) The head of the USDA agency
shall consult with the General Counsel
or his or her designee as to whether
there are grounds to oppose the em-
ployee’s attendance or production of
documents and, if so, whether to seek
to quash the summons, subpoena, com-
pulsory process, or to deny authoriza-
tion under paragraph (b)(2) of this sec-
tion.

(d) As appropriate, the General Coun-
sel or his or her designee will request
the assistance of the Department of
Justice, a United States Attorney, or
other counsel representing the United
States, in the case of a judicial pro-
ceeding; or of the official or attorney
representing the United States, in the
case of an administrative proceeding,
to represent the interest of the em-
ployee and USDA.

(e) If there is any question regarding
the validity of a summons, subpoena,
or other compulsory process, an em-
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ployee shall contact the Office of the
General Counsel for advice.

§1.217 Witness fees and travel ex-
penses.

(a) Any employee of USDA who at-
tends a judicial or administrative pro-
ceeding as a witness in order to testify
or produce official documents on behalf
of the United States is entitled to trav-
el expenses in connection with such ap-
pearance in accordance with the Agri-
culture Travel Regulations.

(b) An employee of USDA who at-
tends a judicial or administrative pro-
ceeding on behalf of the United States
is not entitled to receive fees for such
attendance.

(c) An employee of USDA who at-
tends a judicial or administrative pro-
ceeding on behalf of a party other than
the United States when such appear-
ance is in his or her official capacity or
arises out of or relates to his or her
employment with USDA is entitled to
travel expenses in accordance with the
Agriculture Travel Regulations to the
extent that such expenses are not paid
for by the court, agency, or official
compelling his or her appearance or by
the party on whose behalf he or she ap-
pears.

(d) An employee of USDA who at-
tends a judicial or administrative pro-
ceeding on behalf of a party other than
the United States when such appear-
ance is in his or her official capacity or
arises out of or relates to his or her
employment with USDA is required to
collect the authorized fees for such
service and remit such fees to his or
her USDA agency.

§1.218 Penalty.

An employee who testifies or pro-
duces records in a judicial or adminis-
trative proceeding in violation of the
provisions of this regulation shall be
subject to disciplinary action.

§1.219 Delegations.

(a) Except as provided in paragraphs
(b), (¢), or (d) of this section, the head
of a USDA agency may delegate his or
her responsibilities under this subpart,
including the requirement to be noti-
fied of the receipt of a subpoena as pro-
vided in §§1.214(a) and 1.216(a) of this



