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change the time, place, and manner of
the hearing;

(3) Administer oaths and affirma-
tions;

(4) Examine witnesses and receive
relevant evidence;

(5) Admit or exclude evidence;

(6) Hear oral argument on facts or
law;

(7) Require each party to provide all
other parties and the Judge with a
copy of any exhibit that the party in-
tends to introduce into evidence prior
to any hearing to be conducted by tele-
phone or audio-visual telecommuni-
cation;

(8) Require that any hearing to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties and the
Judge are able to transmit and receive
documents during the hearing;

(9) Do all acts and take all measures
necessary for the orderly presentation
of evidence, maintenance of order, and
the efficient conduct of the proceeding.

(e) Who may act in the absence of the
Judge. In case of the absence of the
Judge or upon the Judge’s inability to
act, the powers and duties to be per-
formed by the Judge under these Rules
of Practice in connection with a pro-
ceeding assigned to the Judge may,
without abatement of the proceeding,
be assigned to any other Judge.

[46 FR 6587, Jan. 29, 1980, as amended at 60
FR 8458, Feb. 14, 1995]

§1.174 Filing; service; extensions of
time; and computation of time.

(a) Filing; Number of Copies. Except as
otherwise provided by the Judge or the
Secretary, all documents or papers re-
quired or authorized by the rules in
this part to be filed with the Hearing
Clerk shall be filed in quadruplicate:
Provided, That, where there are parties
to the proceeding in addition to com-
plainant and respondent, an additional
copy shall be filed for each such addi-
tional party. Any document or paper,
required or authorized under the rules
in this part to be filed with the Hearing
Clerk, shall, during the course of an
oral hearing, be filed with the Judge.

(b) Service; proof of service. Copies of
all such documents or papers required
or authorized by the rules in this part
to be filed with the Hearing Clerk,
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shall be served upon the parties by the
Hearing Clerk, or by some other em-
ployee of the Department, or by a U.S.
Marshal or his Deputy. Service shall be
made either (1) by delivering a copy of
the document or paper to the indi-
vidual to be served or to a member of
the partnership to be served, or to the
president, secretary, or other executive
officer or any director of the corpora-
tion or association to be served, or to
the attorney or agent of record of such
individual, partnership, corporation,
organization, or association; or (2) by
leaving a copy of the document or
paper at the principal office or place of
business or residence of such indi-
vidual, partnership, corporation, orga-
nization, or association, or of his or its
attorney or agent of record and mail-
ing by regular mail another copy to
each person at such address; or (3) by
registering or certifying and mailing a
copy of the document or paper, ad-
dressed to such individual, partnership,
corporation, organization, or associa-
tion, or to his or its attorney or agent
of record, at his or its last known resi-
dence or principal office or place of
business: Provided, That if the reg-
istered or certified document or paper
is returned undelivered because the ad-
dressee refused or failed to accept de-
livery, the document or paper shall be
served by remailing it by regular mail.
Proof of service hereunder shall be
made by the certification of the person
who actually made the service: Pro-
vided, That if the service be made by
mail, as outlined in paragraph (b)(3) of
this section proof of service shall be
made by the return post office receipt,
in the case of registered or certified
mail, or by the certificate of the person
who mailed the matter by regular mail.
The certificate and post office receipt
contemplated herein shall be filed with
the Hearing Clerk, and the fact of fil-
ing thereof shall be noted in the record
of the proceeding.

(c) Extension of time. The time for the
filing of any document or paper re-
quired or authorized under the rules in
this part to be filed may be extended
by the Judge prior to the filing of the
certification of the transcript or re-
cording if there is good reason for the
extension. In all instances in which
time permits, notice of the request for
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extension of the time shall be given to
the other party with opportunity to
submit views concerning the request.

(d) Effective date of filing. Any docu-
ment or paper required or authorized
under the rules in this part to be filed
shall be deemed to be filed at the time
when it reaches the Department of Ag-
riculture in Washington, D.C.; or, if au-
thorized to be filed with an officer or
employee of the Department at any
place outside the District of Columbia,
it shall be deemed to be filed at the
time when it reaches the office of such
officer or employee.

(e) Computation of time. Saturdays,
Sundays and Federal holidays shall be
included in computing the time al-
lowed for the filing of any document or
paper: Provided, That when such time
expires on a Saturday, Sunday or Fed-
eral holiday, such period shall be ex-
tended to include the next following
business day.

[45 FR 6587, Jan. 29, 1980, as amended at 60
FR 8459, Feb. 14, 1995]

§1.175 Procedure following entry of
cease and desist order.

(a) Request for judicial review. An as-
sociation subject to a cease and desist
order may, within thirty days fol-
lowing the date of the order, request
the Secretary to institute proceedings
for judicial review of the order. Such
request shall, to the extent practicable,
identify findings of fact, conclusions of
law, and any part of the order which
the association claims are in error. The
Secretary shall, thereupon, file in the
district in the judicial district in which
such association has its principal place
of business, a certified copy of the
order and of all records in the pro-
ceeding, including the request of the
association, together with a petition
asking that the order be affirmed and
enforced.

(b) Enforcement. If an association sub-
ject to a cease and desist order fails or
neglects, within thirty days of the date
of the order, or at any time thereafter,
to obey such order, and has not made a
request for judicial review as provided
above, the Secretary shall file in the
district court in the judicial district in
which such association has its prin-
cipal place of business a certified copy
of the order and of all records in the
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proceeding, together with a petition
asking that the order be enforced.

(c) Notice. The Secretary shall give
notice of the filing of a petition for en-
forcement or review to the Attorney
General, and to the association, by
service of a copy of the petition.

Subpart J—Procedures Relating to
Awards Under the Equal Ac-
cess to Justice Act in Pro-
ceedings Before the Depart-
ment

SOURCE: 67 FR 63237, Oct. 11, 2002, unless
otherwise noted.

GENERAL PROVISIONS

§1.180 Definitions.

(a) The definitions contained in §1.132
of this part are incorporated into and
made applicable to this subpart.

(b) Adjudicative Officer means an ad-
ministrative law judge, administrative
judge, or other person assigned to con-
duct a proceeding covered by EAJA.

(c) Agency means an organizational
unit of the Department whose head re-
ports to an official in the Office of the
Secretary.

(d) Agency counsel means the attor-
ney from the Office of the General
Counsel representing the agency of the
Department administering the statute
involved in the proceeding.

(e) Days means calendar days.

(f) Department means the TUnited
States Department of Agriculture.

§1.181 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called “EAJA” in this sub-
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings
(called ‘‘adversary adjudications’) be-
fore the Department. An eligible party
may receive an award when it prevails
over the Department unless the posi-
tion of the Department was substan-
tially justified or special cir-
cumstances make an award unjust. Al-
ternatively, an eligible party may re-
ceive an award in connection with an
adversary adjudication arising from an
agency action to enforce the party’s



