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Judge, any person showing a substan-
tial interest in the outcome of the pro-
ceeding shall be permitted to partici-
pate in oral or written argument pur-
suant to §§1.169 and 1.170.

[45 FR 6587, Jan. 29, 1980, as amended at 60
FR 8458, Feb. 14, 1995]

§1.172 Motions and requests.

(a) General. All motions and requests
shall be filed with the Hearing Clerk,
and shall be served upon the parties,
except those made on record during the
oral hearing. The Judge shall rule upon
all motions and requests filed or made
prior to the filing of the certification
of the transcript or recording. There-
after, the Judicial Officer will rule on
any motions or requests.

(b) Motions entertained. Any motion
will be entertained except a motion to
dismiss on the pleadings. All motions
and requests concerning the complaint
must be made within the time allowed
for filing an answer.

(c) Contents. All written motions and
requests shall state the particular
order, ruling, or action desired and the
grounds therefor.

(d) Response to motions in request.
Within ten days after service of any
written motion or request, or within
such shorter or longer period as may be
fixed by the Judge or the Judicial Offi-
cer the opposing party may file a re-
sponse to the motion or request.

(e) Certification to the judicial officer.
The submission or certification of any
motion, request, objection, or other
question to the Judicial Officer prior to
the time when the Judge’s certification
of the transcript is filed with the Hear-
ing Clerk, shall be made by and in the
discretion of the Judge. The Judge may
either rule upon or certify the motion,
request, objection, or other question to
the Judicial Officer, but not both.

[46 FR 6587, Jan. 29, 1980, as amended at 60
FR 8458, Feb. 14, 1995]

§1.173 Judges.

(a) Assignment. No Judge shall be as-
signed to serve in any proceeding who
(1) has any pecuniary interest in any
matter or business involved in the pro-
ceeding, (2) is related within the third
degree by blood or marriage to any
party to the proceeding, or (3) has par-
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§1.173
ticipated in the investigation pre-
ceding the institution of the pro-

ceeding or in determination that it
should be instituted or in the prepara-
tion of the moving paper or in the de-
velopment of the evidence to be intro-
duced therein.

(b) Disqualification of Judge. (1) Any
party to the proceeding may, by mo-
tion made to the Judge, request that
the Judge disqualify himself or herself
and withdraw from the proceeding.
Such motion shall set forth with par-
ticularity the alleged disqualification.
The Judge may then either rule upon
or certify the motion to the Judicial
Officer, but not both.

(2) A Judge will withdraw from any
proceeding in which the Judge deems
himself or herself disqualified for any
reason.

(c) Conduct. At no stage of the pro-
ceeding between its institution and the
issuance of the final decision shall the
Judicial Officer or the Judge discuss ex
parte the merits of the proceeding with
any person who is connected with the
proceeding as an advocate or in an in-
vestigative capacity, or with any rep-
resentative of such person: Provided,
That procedural matters shall not be
included within the limitation: and
Provided further, That the Judicial Offi-
cer of Judge may discuss the merits of
the case with such a person if all par-
ties to the proceeding, or their rep-
resentatives, have been given an oppor-
tunity to be present. Any memo-
randum or other communication ad-
dressed to the Judicial Officer or a
Judge, during the pendency of the pro-
ceeding, and relating to the merits
thereof, by or on behalf of any party or
any interested person, shall be filed
with the Hearing Clerk. A copy thereof
shall be served upon the parties to the
proceeding, and, in the discretion of
the Judge or the Judicial Officer, op-
portunity may be given to file a reply
thereto within a specified period.

(d) Powers. Subject to review by the
Judicial Officer as provided elsewhere
in this part, the Judge, in any pro-
ceeding assigned to him or her shall
have power to:

(1) Rule upon motions and requests;

(2) Set the time, place, and manner of
any conference, set the manner of the
hearing, adjourn the hearing, and



§1.174

change the time, place, and manner of
the hearing;

(3) Administer oaths and affirma-
tions;

(4) Examine witnesses and receive
relevant evidence;

(5) Admit or exclude evidence;

(6) Hear oral argument on facts or
law;

(7) Require each party to provide all
other parties and the Judge with a
copy of any exhibit that the party in-
tends to introduce into evidence prior
to any hearing to be conducted by tele-
phone or audio-visual telecommuni-
cation;

(8) Require that any hearing to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties and the
Judge are able to transmit and receive
documents during the hearing;

(9) Do all acts and take all measures
necessary for the orderly presentation
of evidence, maintenance of order, and
the efficient conduct of the proceeding.

(e) Who may act in the absence of the
Judge. In case of the absence of the
Judge or upon the Judge’s inability to
act, the powers and duties to be per-
formed by the Judge under these Rules
of Practice in connection with a pro-
ceeding assigned to the Judge may,
without abatement of the proceeding,
be assigned to any other Judge.

[46 FR 6587, Jan. 29, 1980, as amended at 60
FR 8458, Feb. 14, 1995]

§1.174 Filing; service; extensions of
time; and computation of time.

(a) Filing; Number of Copies. Except as
otherwise provided by the Judge or the
Secretary, all documents or papers re-
quired or authorized by the rules in
this part to be filed with the Hearing
Clerk shall be filed in quadruplicate:
Provided, That, where there are parties
to the proceeding in addition to com-
plainant and respondent, an additional
copy shall be filed for each such addi-
tional party. Any document or paper,
required or authorized under the rules
in this part to be filed with the Hearing
Clerk, shall, during the course of an
oral hearing, be filed with the Judge.

(b) Service; proof of service. Copies of
all such documents or papers required
or authorized by the rules in this part
to be filed with the Hearing Clerk,
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shall be served upon the parties by the
Hearing Clerk, or by some other em-
ployee of the Department, or by a U.S.
Marshal or his Deputy. Service shall be
made either (1) by delivering a copy of
the document or paper to the indi-
vidual to be served or to a member of
the partnership to be served, or to the
president, secretary, or other executive
officer or any director of the corpora-
tion or association to be served, or to
the attorney or agent of record of such
individual, partnership, corporation,
organization, or association; or (2) by
leaving a copy of the document or
paper at the principal office or place of
business or residence of such indi-
vidual, partnership, corporation, orga-
nization, or association, or of his or its
attorney or agent of record and mail-
ing by regular mail another copy to
each person at such address; or (3) by
registering or certifying and mailing a
copy of the document or paper, ad-
dressed to such individual, partnership,
corporation, organization, or associa-
tion, or to his or its attorney or agent
of record, at his or its last known resi-
dence or principal office or place of
business: Provided, That if the reg-
istered or certified document or paper
is returned undelivered because the ad-
dressee refused or failed to accept de-
livery, the document or paper shall be
served by remailing it by regular mail.
Proof of service hereunder shall be
made by the certification of the person
who actually made the service: Pro-
vided, That if the service be made by
mail, as outlined in paragraph (b)(3) of
this section proof of service shall be
made by the return post office receipt,
in the case of registered or certified
mail, or by the certificate of the person
who mailed the matter by regular mail.
The certificate and post office receipt
contemplated herein shall be filed with
the Hearing Clerk, and the fact of fil-
ing thereof shall be noted in the record
of the proceeding.

(c) Extension of time. The time for the
filing of any document or paper re-
quired or authorized under the rules in
this part to be filed may be extended
by the Judge prior to the filing of the
certification of the transcript or re-
cording if there is good reason for the
extension. In all instances in which
time permits, notice of the request for



