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other party shall have no right to reply
to the response; however, the Judge or
the Judicial Officer, in the Judge’s or
the Judicial Officer’s discretion, may
order that a reply be filed.

(e) Certification to the judicial officer.
The submission or certification of any
motion, request, objection, or other
question to the Judicial Officer prior to
the filing of an appeal pursuant to
§1.145 shall be made by and in the dis-
cretion of the Judge. The Judge may
either rule upon or certify the motion,
request, objection, or other question to
the Judicial Officer, but not both.

[42 FR 743, Jan. 4, 1977, as amended at 56 FR
30673, July 27, 1990; 68 FR 6340, Feb. 7, 2003]

§1.144 Judges.

(a) Assignment. No Judge shall be as-
signed to serve in any proceeding who
(1) has any pecuniary interest in any
matter or business involved in the pro-
ceeding, (2) is related within the third
degree by blood or marriage to any
party to the proceeding, or (3) has any
conflict of interest which might impair
the Judge’s objectivity in the pro-
ceeding.

(b) Disqualification of Judge. (1) Any
party to the proceeding may, by mo-
tion made to the Judge, request that
the Judge withdraw from the pro-
ceeding because of an alleged disquali-
fying reason. Such motion shall set
forth with particularity the grounds of
alleged disqualification. The Judge
may then either rule upon or certify
the motion to the Secretary, but not
both.

(2) A Judge shall withdraw from any
proceeding for any reason deemed by
the Judge to be disqualifying.

(c) Powers. Subject to review as pro-
vided in this subpart, the Judge, in any
assigned proceeding, shall have power
to:

(1) Rule upon motions and requests;

(2) Set the time, place, and manner of
a conference and the hearing, adjourn
the hearing, and change the time,
place, and manner of the hearing;

(3) Administer oaths and affirma-
tions;

(4) Issue subpoenas as authorized by
the statute under which the proceeding
is conducted, requiring the attendance
and testimony of witnesses and the
production of books, contracts, papers,
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and other documentary evidence at the
hearing;

(5) Summon and examine witnesses
and receive evidence at the hearing;

(6) Take or order the taking of depo-
sitions as authorized under these rules;

(7) Admit or exclude evidence;

(8) Hear oral argument on facts or
law;

(9) Require each party to provide all
other parties and the Judge with a
copy of any exhibit that the party in-
tends to introduce into evidence prior
to any hearing to be conducted by tele-
phone or audio-visual telecommuni-
cation;

(10) Require each party to provide all
other parties with a copy of any docu-
ment that the party intends to use to
examine a deponent prior to any depo-
sition to be conducted by telephone or
audio-visual telecommunication;

(11) Require that any hearing to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties and the
Judge are able to transmit and receive
documents during the hearing;

(12) Require that any deposition to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties are able to
transmit and receive documents during
the deposition;

(13) Do all acts and take all measures
necessary for the maintenance of order,
including the exclusion of contuma-
cious counsel or other persons; and

(14) Take all other actions authorized
under these rules.

(d) Who may act in the absence of the
Judge. In case of the absence of the
Judge or the Judge’s inability to act,
the powers and duties to be performed
by the Judge under these rules of prac-
tice in connection with any assigned
proceeding may, without abatement of
the proceeding unless otherwise di-
rected by the Chief Judge, be assigned
to any other Judge.

[42 FR 743, Jan. 4, 1977, as amended at 60 FR
8456, Feb. 14, 1995; 68 FR 6340, Feb. 7, 2003]

§1.145 Appeal to Judicial Officer.

(a) Filing of petition. Within 30 days
after receiving service of the Judge’s
decision, if the decision is a written de-
cision, or within 30 days after issuance
of the Judge’s decision, if the decision
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is an oral decision, a party who dis-
agrees with the decision, any part of
the decision, or any ruling by the
Judge or who alleges any deprivation
of rights, may appeal the decision to
the Judicial Officer by filing an appeal
petition with the Hearing Clerk. As
provided in §1.141(h)(2), objections re-
garding evidence or a limitation re-
garding examination or cross-examina-
tion or other ruling made before the
Judge may be relied upon in an appeal.
Each issue set forth in the appeal peti-
tion and the arguments regarding each
issue shall be separately numbered;
shall be plainly and concisely stated;
and shall contain detailed citations to
the record, statutes, regulations, or au-
thorities being relied upon in support
of each argument. A brief may be filed
in support of the appeal simulta-
neously with the appeal petition.

(b) Response to appeal petition. Within
20 days after the service of a copy of an
appeal petition and any brief in sup-
port thereof, filed by a party to the
proceeding, any other party may file
with the Hearing Clerk a response in
support of or in opposition to the ap-
peal and in such response any relevant
issue, not presented in the appeal peti-
tion, may be raised.

(c) Transmittal of record. Whenever an
appeal of a Judge’s decision is filed and
a response thereto has been filed or
time for filing a response has expired,
the Hearing Clerk shall transmit to the
Judicial Officer the record of the pro-
ceeding. Such record shall include: the
pleadings; motions and requests filed
and rulings thereon; the transcript or
recording of the testimony taken at
the hearing, together with the exhibits
filed in connection therewith; any doc-
uments or papers filed in connection
with a prehearing conference; such pro-
posed findings of fact, conclusions, and
orders, and briefs in support thereof, as
may have been filed in connection with
the proceeding; the Judge’s decision;
such exceptions, statements of objec-
tions and briefs in support thereof as
may have been filed in the proceeding;
and the appeal petition, and such briefs
in support thereof and responses there-
to as may have been filed in the pro-
ceeding.

(d) Oral argument. A party bringing
an appeal may request, within the pre-
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scribed time for filing such appeal, an
opportunity for oral argument before
the Judicial Officer. Within the time
allowed for filing a response, appellee
may file a request in writing for oppor-
tunity for such an oral argument. Fail-
ure to make such request in writing,
within the prescribed time period, shall
be deemed a waiver of oral argument.
The Judicial Officer may grant, refuse,
or limit any request for oral argument.
Oral argument shall not be transcribed
unless so ordered in advance by the Ju-
dicial Officer for good cause shown
upon request of a party or upon the Ju-
dicial Officer’s own motion.

(e) Scope of argument. Argument to be
heard on appeal, whether oral or on
brief, shall be limited to the issues
raised in the appeal or in the response
to the appeal, except that if the Judi-
cial Officer determines that additional
issues should be argued, the parties
shall be given reasonable notice of such
determination, so as to permit prepara-
tion of adequate arguments on all
issues to be argued.

(f) Notice of argument; postponement.
The Hearing Clerk shall advise all par-
ties of the time and place at which oral
argument will be heard. A request for
postponement of the argument must be
made by motion filed a reasonable
amount of time in advance of the date
fixed for argument.

(g) Order of argument. The appellant
is entitled to open and conclude the ar-
gument.

(h) Submission on briefs. By agreement
of the parties, an appeal may be sub-
mitted for decision on the briefs, but
the Judicial Officer may direct that
the appeal be argued orally.

(i) Decision of the judicial officer on ap-
peal. As soon as practicable after the
receipt of the record from the Hearing
Clerk, or, in case oral argument was
had, as soon as practicable thereafter,
the Judicial Officer, upon the basis of
and after due consideration of the
record and any matter of which official
notice is taken, shall rule on the ap-
peal. If the Judicial Officer decides
that no change or modification of the
Judge’s decision is warranted, the Ju-
dicial Officer may adopt the Judge’s
decision as the final order in the pro-
ceeding, preserving any right of the
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party bringing the appeal to seek judi-
cial review of such decision in the
proper forum. A final order issued by
the Judicial Officer shall be filed with
the Hearing Clerk. Such order may be
regarded by the respondent as final for
purposes of judicial review without fil-
ing a petition for rehearing, reargu-
ment, or reconsideration of the deci-
sion of the Judicial Officer.

[42 FR 743, Jan. 4, 1977, as amended at 60 FR
8456, Feb. 14, 1995; 68 FR 6341, Feb. 7, 2003]

§1.146 Petitions for reopening hear-
ing; for rehearing or reargument of
proceeding; or for reconsideration
of the decision of the Judicial Offi-
cer.

(a) Petition requisite—(1) Filing; serv-
ice; ruling. A petition for reopening the
hearing to take further evidence, or for
rehearing or reargument of the pro-
ceeding, or for reconsideration of the
decision of the Judicial Officer, must
be made by petition filed with the
Hearing Clerk. Every such petition
must state specifically the grounds re-
lied upon. Any such petition filed prior
to the filing of an appeal of the Judge’s
decision pursuant to §1.145 shall be
ruled upon by the Judge, and any such
petition filed thereafter shall be ruled
upon by the Judicial Officer.

(2) Petition to reopen hearing. A peti-
tion to reopen a hearing to take fur-
ther evidence may be filed at any time
prior to the issuance of the decision of
the Judicial Officer. Every such peti-
tion shall state briefly the nature and
purpose of the evidence to be adduced,
shall show that such evidence is not
merely cumulative, and shall set forth
a good reason why such evidence was
not adduced at the hearing.

(3) Petition to rehear or reargue pro-
ceeding, or to reconsider the decision of
the Judicial Officer. A petition to re-
hear or reargue the proceeding or to re-
consider the decision of the Judicial
Officer shall be filed within 10 days
after the date of service of such deci-
sion upon the party filing the petition.
Every petition must state specifically
the matters claimed to have been erro-
neously decided and alleged errors
must be briefly stated.

(b) Procedure for disposition of peti-
tions. Within 20 days following the serv-
ice of any petition provided for in this
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section, any party to the proceeding
may file with the Hearing Clerk a reply
thereto. As soon as practicable there-
after, the Judge or the Judicial Officer,
as the case may be, shall announce the
determination whether to grant or
deny the petition. The decision of the
Judicial Officer shall automatically be
stayed pending the determination to
grant or deny a timely petition. Such
decision shall not be final for purposes
of judicial review until the petition is
denied or the decision is affirmed or
modified pursuant to the petition and
the time for judicial review shall begin
to run upon the filing of such final ac-
tion on the petition. In the event that
any such petition is granted, the appli-
cable rules of practice, as set out else-
where herein, shall be followed. A per-
son filing a petition under this section
shall be regarded as the moving party,
although such person shall be referred
to as the complainant or respondent,
depending upon the designation in the
original proceeding.

§1.147 Filing; service; extensions of
time; and computation of time.

(a) Filing; number of copies. Except as
otherwise provided in this section, all
documents or papers required or au-
thorized by the rules in this part to be
filed with the Hearing Clerk shall be
filed in quadruplicate: Provided, That
where there are more than two parties
in the proceeding, an additional copy
shall be filed for each additional party.
Any document or paper required or au-
thorized under the rules in this part to
be filed with the Hearing Clerk shall,
during the course of an oral hearing, be
filed with the Judge.

(b) Who shall make service. Copies of
all such documents or papers required
or authorized by the rules in this part
to be filed with the Hearing Clerk shall
be served upon the parties by the Hear-
ing Clerk, or by some other employee
of the Department, or by a U.S. Mar-
shal or deputy marshal.

(c) Service on party other than the Sec-
retary. (1) Any complaint or other docu-
ment initially served on a person to
make that person a party respondent
in a proceeding, proposed decision and
motion for adoption thereof upon fail-
ure to file an answer or other admis-
sion of all material allegations of fact



