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STATEMENT OF THE CASE

Appdlant Matthew Shadle gppeds an Initid Adminigrative Determination [|AD] of the Restricted
Access Management Divison [Division], dated May 3, 1995. The IAD denied Mr. Shadl€'s
goplication for additiond haibut quota share [QS] under the Individud Fishing Quota [IFQ] program
for Pacific haibut and sablefish because of his failure to provide sufficient evidence of avessd lease
during a QS qualifying year: 1988, 1989, or 1990. Mr. Shadle has adequatdly shown that hisinterest is
directly and adversdly affected by the IAD, and that his appeal wastimely filed. Because the record
contains sufficient information on which to reach afind decison and there is no genuine and substantid
issue of adjudicative fact for resolution, no hearing was ordered. 50 C.F.R. § 679.43(g).!

|ISSUE
Whether Mr. Shadle leased the F/V TRIDENT.
BACKGROUND

On February 8, 1994, Mr. Shadle submitted a Request for Application [RFA] for hdibut QS in which
he claimed alease of the F/V TRIDENT? from December 26, 1988, through October 25, 1989. He
did not specify the name of the lessor on his RFA.® Theresfter, Mr. Shadle was sent a QS Data
Summary which indicated that he would not be given QS credit for the lease of the F/V TRIDENT. He
was given until January 23, 1995, to contest the Summary. On January 19, 1995, the Division received
an dfidavit from Norman Little, attesting to Mr. Shadle asthe "master” of the F/V TRIDENT between

Formerly 50 C.F.R. § 676.25(g)(3)(iii). All IFQ regulations were renumbered, effective July 1,
1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulations were unchanged by the
renumbering.

2Mr. Shadle also submitted RFA's for two other vessels, the F/V ASSURANCE and the F/V
NOOTKA-RISKY BUSINESS, which are not part of this appeal.

3According to the Alaska Commercia Fisheries Entry Commission, Mr. Walt Raber was the
vessdl's registered owner during the time of Mr. Shadl€e's aleged lease.



the dates of January 1, 1989, and October 31, 1989. The Divison dso received a State of Alaskafish
ticket, which showed that landings of hdibut were made on Mr. Shadle's gear card from the F/V
TRIDENT on September 11, 1989. On May 3, 1995, the Divison denied Mr. Shadl€'s request for
additiona QS because of hisfailure to prove that he had leased the F/V TRIDENT.*

On duly 5, 1995, Mr. Shadle appeded the IAD. As part of his gpped, he submitted an affidavit in
which he regffirmed his clam of the lease of the F/VV TRIDENT. He dso acknowledged having paid a
fine of $10,000 for a fishing violaion while operating the F/VV TRIDENT in 1989.> On March 18,
1996, he produced an affidavit from John Dersham who claimed that he was a crewmember of the F/V
TRIDENT between December 1988 and October 1989, and that during that time Mr. Shadle
controlled the vessdl, directed the vessal's fishing operations, hired and paid the crew, paid for bait,
fud, groceries, and assumed responsibility for engine repair and vesse fines.

On Jduly 5, 1996, Mr. Shadle was ordered by this office to produce written evidence that would tend to
prove the existence of alease: tax returns, affidavit of alease agreement from the vessd's owners,
expense receipts, 1099 tax statements, crew settlement sheets, crew affidavits, etc. Hewas aso
ordered to submit an affidavit describing the nature, origin, and terms of the lease, and the activities
performed under thelease. A U.S. Coast Guard abstract of title for the F/VV TRIDENT, which listed
William and Frances Hannan as the owners of the vessd during the period of Mr. Shadl€'s clamed
lease, was the only evidence produced in response to the order.

DISCUSSION
To qudify for QS under the IFQ regulations, asimplemented by the Divison, a person must have
owned or leased avess in which legd landings of hdibut or sablefish were made during a QS
qualifying year: 1988, 1989, or 1990. 50 C.F.R. § 679.40(a)(2).°

Mr. Shadle claims additional QS on the basis that he leased the F/V TRIDENT during the period of
December 26, 1988, through October 25, 1989. While the regulations alow for a person to receive

4See the IAD.

SMr. Shadle later produced a portion of a transcript of a proceeding before the U.S. Department
of Commerce in which the Department acknowledges Mr. Shadle as the operator of the F/V TRIDENT
at the time of the fishing violation.

SFormally, 50 C.F.R. § 676.20(8)(1).
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QS on the basis of an oral lease,” they do not define what congtitutes alease. In O'Rourke v. Riddle®
this office found that the North Pacific Fishery Management Council [Council] intended to award QSto
those persons who could prove an ora lease and who had supplied the means to harvest the fish,
suffered the financid and ligbility risksto do so, and directed the fishing operations; and who in short,
acted like entrepreneurs® O'Rourke cited five factors that an Appeals Officer should consider in
determining the existence of alease. These factorsinclude, but are not limited to:

(1) whether and to what extent the claimed lessee had possession and command of the
vesse and control of the navigation of the vessd;

(2) whether the claimed lessee directed the fishing operations of the vessd;
(3) whether the claimed lessee had the right to hire, fire, and pay the crew;

(4) whether the claimed lessee was responsible for the operating expenses of the vessd;
and

(5) whether the claimed lessee trested the fishing operations in which the vessel was used
as his’lher business for federal income tax and other purposes.

A sixth factor was adopted in Krigtovich v. Dell:*°

(6) whether the claimed lease had a set or guaranteed term.

A seventh factor was recently added in Smee v. Bdlle, Inc.:

(7) how the parties to the lease characterized their business arrangement at the relevant times.

The above factors for determining alease are not exclusve factors. Appeds Officers have discretion to
congder other factorsthat, in their judgment, help in determining whether a lease existed between the
parties. Furthermore, the weight given to each factor are subject to the facts present in each case. Not

7See 50 C.F.R. § 679.40(a)(3)(iii), formally, 50 C.F.R. § 676.20(a)(L)(jii).
8 Appeal No. 95-0018, decided May 18, 1995, aff'd May 23, 1995.

9According to Webster's, an entrepreneur is one who organizes, manages, and assumes the risks
of abusiness enterprise.

10Appeal No. 95-0010, decided March 20, 1996, aff'd March 27, 1996.
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al of the factors are necessarily to be given equa weight. One factor may be more compelling than
another, depending on the facts. The factors are not eements, but analytica tools or guideposts, that
an Appeds Officer may use in the determination of the existence of alease™

Anadyss of the Factors

The weight of the evidence shows that Mr. Shadle had possession, command, and control of the F/V
TRIDENT during thetime of hisdleged lease. A partid copy of arecord of an administrative
proceeding against Mr. Shadle shows that he was considered by the U.S. Department of Commerce to
be the person responsible for the operations of the vesse at or about the time of his aleged lease; the
fish ticket for the landings of halibut made from the vessal on September 11, 1989, isimprinted with
Mr. Shadle's gear card number; and Norman Littl€'s affidavit states that Mr. Shadle was the "master” of
the vessel from January 1, 1989, through October 31, 1989. John Dersham's affidavit offers further
proof of Mr. Shadle's possession, control, and command of the vessdl.

While Mr. Shadle may have been in charge of the vessdl, thereis not enough evidence to support a
finding that he leased the vessal. Although ordered to do so, Mr. Shadle never provided an explanation
of the nature and circumstances of his arrangement for use of the vessd, nor the terms of the aleged
lease. Nor did he provide any written evidence of alease. If there was a lease, then with whom? Was
it the vessdl's owners, the Hannan's; the vessdl's registered owner, Mr. Raber; or an agent of the
Hannan's, perhaps Norman Little. Mr. Shadle does not say, though given numerous opportunities to do
S0 over alengthy period of time. Mr. Shadle did not provide any documentation of the expenses or
financid risksincurred in the operation of the vessd, nor did he provide documentsindicating that he
used the vessdl asabusiness. He never produced any expense receipts or tax returns. Furthermore,
he falled to provide settlement sheets showing how the proceeds from the venture were distributed.

The lack of evidence offered by Mr. Shadle makesit impossibleto tdll if the dleged lease was for a st
or guaranteed term, who was responsible for the repair and maintenance of the vessel, who wasto
provide the gear and insurance, who had the authority to hire and fire the crew, and who decided
where to harvest and market the fish. In short, it isimpossble to tell who's enterpriseit was. Wasit
Mr. Shadle'sto win or lose, or was he acting on behaf of the vessd's owners? Given this glaring lack
of evidence, | find that alease of the vessdl, asdleged by Mr. Shadle, did not exist.

FINDINGS OF FACT

| find by a preponderance of the evidence that Mr. Shadle did not hold a lease of the F/V TRIDENT
during the QS qudifying period.

1)d,
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CONCLUSION OF LAW

Mr. Shadleis not quaified for additiona halibut QS as a result of landings made from the F/V
TRIDENT during the QS qudifying period.

DISPOSITION

The Divison's IAD denying additiond hadibut QS to Mr. Shadleis AFFIRMED. This decison takes
effect on September 16, 1996, unless by that date the Regiona Director orders review of the decision.
Any party, including the Divison, may submit aMotion for Reconsideration, but it must be recelved a
this office not later than 10 days after the date of this decison, August 26, 1996.

Randall J. Moen
Appeds Officer
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