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STATEMENT OF THE CASE

Both John L. O'Rourke and Philip C. Riddle applied for Quota Share ["QS'] under the Pecific hdibut
and sablefish Individud Fishing Quota["1FQ"] program, Mr. O'Rourke as the owner of the F/V Pacific
Migt, and Mr. Riddle as lessee during, insofar asisrelevant here, 1988. The Redtricted Access
Management ["RAM"] Divigon ["Dividon"] in aninitid adminigretive determination ["1AD"] dated
February 3, 1995, granted the Quota Share to Mr. Riddle on the grounds he was, in fact, alessee. The
IAD noted the absence of any supporting evidence from Mr. O'Rourke and the presence of
consderable supporting evidence from Mr. Riddle.

Mr. O'Rourke subsequently filed a generaly worded apped letter on April 4, 1995, the last day of the
gpped filing period. Inthe letter, Mr. ORourke dleges that Mr. Riddle was not alessee, but wasin
fact a"hired skipper." This gpped dayed (i.e. "froze") the actud issuance of the Quota Share and the
1995 IFQ to Mr. Riddle. On April 13, 1995, the Chief Appeds Officer joined Mr. Riddleasa

necessary party Respondent. Neither party requested a hearing.

During a telephone conversation with another Appedls Officer at the NMFS office in Juneau on April
13, 1995, Mr. O'Rourke stated that supporting documents would be forthcoming. Based on that
representation, an oral hearing was scheduled for May 22, 1995. The Order and Notice of Hearing
was issued on April 21, 1995. Another order was issued on April 27, 1995, which required the
production of documents by 5:00 p.m., May 5, 1995. The only documents received by the May 5
deadline were irrdlevant to theissue at hand. Therefore, as discussed later in this decision, the record
was closed as of the deadline, the Order and Notice of Hearing for May 22, 1995 is rescinded, and the
matter shall be decided without a hearing.

ISSUES



1. Has Mr. O'Rourke been afforded adequate opportunity to supplement his apped ?

2. Isan ord or written hearing necessary or advisable, and should the Order and Notice of Hearing
for May 22, 1995 be rescinded?

3. Has Mr. ORourke met his burden of proving that the initia adminigtrative determination wasin error
and that the Quota Share in question should be issued to him?

FINDINGS OF FACT

1. On February 3, 1995 Mr. O'Rourke was issued an initid administrative determination which denied
his gpplication for Quota Shares. Apped ingtructions on that determination stated, in rlevant part:

Y our apped must be submitted in origind form (a facamile transmission or a photocopy
is not acceptable), and must include the following eements:

1) afull statement in support of your apped; and

2) aconcise statement that explains why the determination directly and
adversdly affects you, and why it should be reversed or modified.

The appea must address your Situation specificaly. An appeals officer does not have
the authority to consder gppeds that merdly chdlenge the legdity or the fairness of the
regulaions that govern the IFQ program.

When you file your gppedl you may aso request that a hearing be conducted on factua
issues that you haveraised in the appedl. The purpose of such a hearing isto determine
factsthat are in dispute in order to reach adecison. A hearing may not be used to
congder mere dlegations, denids, or generd opinions. 'Y ou must present specific
factud issues that are cgpable of being decided in ahearing. Therefore, if you request
a hearing, the request must include:

1) a concise written statement that identifies genuine, important issues
relating to disputed factual matters that could best be resolved through
hearing; and

2) alig that identifies specific evidence or testimony thet isreliable and
available, and that would enable the appellate officer to resolve the
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factud issues.

(A hypothetical gpped was attached to give guidance.)

2. (&) Asdated inthe IAD, Mr. O'Rourke did not indicate on his Request for Application form (RFA)
whether he had leased his vessdl to another person. Mr. O'Rourke did not respond to two letters sent
by the Divison on September 13 and September 19, 1994, which granted him 90 days in which to
provide more information regarding his gpplication or to reach an agreement with Mr. Riddle regarding
the latter's claim to have leased Mr. O'Rourke's vessal. Mr. O'Rourke relocated his residence
sometime in late 1994 or early 1995, but he failed to advise the Divison of his new address until March
20, 1995, when he was contacted by telephone by the Chief Appeds Officer. During that phone
conversation Mr. O'Rourke stated that he had not recelved the IAD. A second copy was sent to him
¢/o P.J.J. Fish Co. in South Beach, Oregon, and was received by him there on March 24, 1995.
Certified mail return receipts (green cards) in the Divison'sfiles indicate that Mr. O'Rourke recelved
the Divison's letters of September 13 and 19, 1994, and copies of the IAD on February 17 and March
24, 1995.

(b) On April 4, 1995, the find day of his apped period, Mr. O'Rourke's appedl |etter was received by
the Divison. It sates, in relevant part, that Mr. Riddle was a hired skipper, that Mr. Riddle did not
have alease, that Mr. Riddle never paid him any lease payments, and that Mr. O'Rourke "paid taxes on
al expenses because | was not making any money off the F/V Pacific Migt, and | have the tax
gatementsto proveit." During atelephone call on April 13, 1995, Mr. O'Rourke advised Appeds
Officer John Gissberg in Juneau that supporting documents would be forwarded.

(c) Because the season had dready commenced and the |FQ at issue could be used this year once the
matter was resolved, an Order and Notice of Hearing was issued on April 21, 1995 in order to set an
outer limit of thirty days (May 22, 1995) in the event a hearing was to be held. With the Order was
sent aletter of explanation. At thetime | issued that Order | was relying on Mr. O'Rourke's April 13,
1995 representations that he would send  supporting documents.

(d) Asno documents were forthcoming from Mr. O'Rourke and as attempts to contact him by
telephone on April 26 and early on April 27, 1995 were unsuccessful, | issued an Order for Immediate
Production of Documents on April 27. When Mr. O'Rourke caled me later on April 27, | advised him
of the genera contents of that Order and the importance of submitting evidence by 5:00 p.m. on May 5.
During the course of that conversation Mr. O'Rourke indicated he had obtained documents only up to
1985 as he understood only those were rdevant. | advised him to submit documents through 1988 that
supported his position that Mr. Riddle was a"hired skipper.” Mr. O'Rourke stated he would obtain the
necessary documents the next day and mail them as soon as possible.

Appeal No. 95-0018
May 18, 1995 3



(e) On May 4, 1995, Mr. O'Rourke advised me that he had recently mailed copies of three pages from
his tax records that showed he had paid wages to Mr. Riddle while the boat was in Oregonin 1981
and 1982. I, inturn, advised him that 1988 should be the focus and that information from prior years
would be rdlevant only to the extent that it gave an indication as to what the Stuation wasin 1988.
During that conversation Mr. O'Rourke expressed an interest in seeing an April 6, 1988 document that
had been quoted, in part, inthe IAD [see Finding No. 6, below]. | gave him severa hours opportunity
to supply afax number to which the document could be sent, but he failed to make further contact with
me that day. Accordingly, | sent him acopy of the document by Express Mall late on May 4, 1995. In
view of the gpproaching deadline, instructions accompanying the document stated that he should fax

any response.

3. Onthemorning of May 5, 1995, Mr. O'Rourke faxed a transmittal sheet and aform he had been
mailed earlier upon which he indicated he did not wish to waive 30 days Notice of Hearing. On the fax
transmittal sheet he Stated:

| was wrong about how much time it would take me to go to Philomath and back.
They are working on the Hi-way. And J.C. Market does not have overnight mail, but
here isthere(sic) FAX No. they will hold a message for me--I am preparing another
maling.

The same documents that had already been sent to Mr. O'Rourke by Express Mail on May 4 were
then re-sent to Mr. O'Rourke by fax on the afternoon of May 5. Mr. O'Rourke was advised (by that
fax) that if he had any key documentsit was criticd that he fax them to me. Mr. ORourke later cdled
and left avoice message on my fax number. The message stated that he was calling from apay phone,
asked if hisfaxes had been received, and stated that he could be reached through the J.C. Market
because the friend whaose telephone he had been borrowing from time to time was out. | then called the
J.C. Market. The clerk checked, but could not find Mr. O'Rourke on the premises.

4. In the afternoon mail ddlivery on May 5, | received the three pages of bookkeeping records for
1981 and 1982 that Mr. O'Rourke had referred to during the May 4, 1995 conversation, as well as the
hard copy of the form indicating Mr. O'Rourke did not wish to waive notice. Those documents show a
total of $570 paid to Mr. Riddle for such things as boatwork, Iabor, and "build fish----"(illegibl€).

5. At 9:00 am., Saturday, May 6, 1995, Mr. O'Rourke called me and stated the following:

(8 hewas having a difficult time compiling his information, could not find his boat records, but
wished to pursue the matter and send additiona documents by mall;

(b) he has checks showing he sent money to Alaska;

(¢) he understood Mr. Riddle had filed some papers with the State of Oregon in 1983,

(d) he had sent two $500 checksto Alaska around 1983 for Mr. Riddle to draw from as
operating funds;
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(e) histax returns for 1988 show depreciation on the boat and equipment;

(f) no wage payments were made to Mr. Riddle after approximately 1982-83;

(9) he had purchased fishing gear for the boat, including crab pots and hdibut longline gear for
Mr. Riddle to take up on the boat in approximately 1982-83 and had a so made subsequent purchases
for gear, which was shipped to Alaska;

(h) money he sent to Mr. Riddle for gear purchases, etc., was intended as aloan, but was never
repad;

(i) the $300 payment Mr. Riddle sent to him in approximately 1987 was payment for gear that
Mr. O'Rourke had bought for him;

(j) dthough the two had talked of awritten agreement smilar to one he had executed with a
previous lessee, none was ever Sgned; rather they had a verba agreement that in return for the use of
the boat and gear, Mr. Riddle would pay Mr. O'Rourke 25 percent from each fish check for use of the
boat and 25 percent for repayment of gear purchases,

(k) he never did receive any payment on the loan or use of the boat save for the $300
mentioned above;

(1) he had checks only from 1981-1985 with him;

(m) he has ledger records only to 1984, after that he hired an accountant, but he has not been in
contact with the accountant to obtain copies;

(n) it makes no sense to construe his April 6, 1988 letter as alease.

| reminded Mr. O'Rourke that the deadline had passed. | made no promises or representations as to
whether any additiona documents (if sent) would even be considered. Later in the afternoon of
Saturday, March 6, 1995 he faxed copies of 21 cancelled checks, of which 18 are dated 1982 and are
made out to a variety of individuas (including Mr. Riddle); suppliers; the Port of Newport, Oregon, for
"docking"; and the Oregon Dept. of Fish and Wildlife for an Oregon fishing license. Three checks are
dated 1984 and are for crab pots and shrimp gear for the Pacific Migt, totdling $5,450. Onthe
tranamittal sheet he stated he intended to send copies of additiona checks.

6. During the rlevant time period, the F/V Pacific Mist was owned by Mr. O'Rourke. In
gpproximately 1983, Mr. Riddle, through arrangement with Mr. O'Rourke, took the vessdl to Alaska,
where he operated it until early 1989. Mr. Riddle maintains there was a written |ease agreement
providing for a 25 percent fee to Mr. O'Rourke, but he has no copy of it. However, in connection
with his gpplication, Mr. Riddle supplied the Divison with a portion of an April 6, 1988 letter sent to
him by Mr. ORourke. In relevant part, as previoudy quoted in the IAD, Mr. O'Rourke wrote:

... | have to have my money or | have to get somebody on the Pacific Mist that will
fish her ... When | wasup in Alaskayou said you could not pay me the 25% for the
lease of the Pacific Mist we had agreed on four or five years ago so far | haven't
received anywheres near that for the boat or my geer . . . . [Exhibit 1]
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In connection with his response to Mr. O'Rourke's gpped, Mr. Riddle submitted the original of the
entire |etter. It bears what appearsto be Mr. O'Rourke's Sgnature; the signature is notarized by an
Oregon notary.

7. Other documents submitted by Mr. Riddle and referred to in the IAD include the following:

(8 bank statements (showing an account opened in 1983 to "Peacific Mist Limited, Philip C.
Riddle");

(b) acopy of what appears to be an amendment to a lease document executed by Mr.
O'Rourke with a prior lessee of the F/V Pecific Mig;

(c) a1987 posta money order for $300 payable to Mr. O'Rourke, on which Mr. Riddle had
written: "Payment of debt for lease feg)"

(d) copiesof Internationd Pacific Haibut Commission licensesissued to Mr. Riddle (for 1985
and 1987);

(€) account statements with a fish processor (a 1988 statement from Icicle Seafoods to Mr.
Riddle for bait and gear, which indicated such was deducted from his fish checks);

(f) @ 1988 moorage statement to Mr. Riddle (for the F/V Pacific Mist from the Port Authority
of the City of Petersburg, Alaska);

(g) statements from crew members acknowledging receipt of crew share wages from Mr.
Riddle (for 1987 and 1988 hdibut openings);

(h) billsfor hdibut longline and other gear addressed to Mr. Riddle (in 1987);

(i) aphotocopy of a postal money order receipt showing payment from Mr. Riddle to the
Alaska Commercid Fisheries Entry Commission (dateillegible).

8. Additional documents submitted by Mr. Riddle, specificdly in opposition to Mr. O'Rourke's gpped,
incdlude the following:

(& aJune 1988 moorage receipt from the City of Petersburg;

(b) affidavits from deck hands attesting that Mr. Riddle bought fish gear and fud and paid the
crew in 1987 and 1988, etc.;

(c) asgned statement from amarine supplier attesting that Mr. Riddle held an account with that
firm and made both purchases and payments during the years 1983 through 1988;

(d) aggned letter from Mr. O'Rourke to Mr. Riddle dated March 25, 1987, which expresses
disstisfaction that Mr. Riddle had to borrow more money from him (gpparently to pay off a $500 debt
to Petersburg Cold Storage/Icicle Seafoods); the letter dso Sates, in relevant part:

| would like to get aformd contract. | have been trying to get you to liteaminute 0 |
could get it on paper for years. We did draw up a copy of acontract | had from
another skipper if you remember -- but nothing formal between us.

[Exhibit 2]

(e) a1987 gtatement from Petersburg Cold Storage/Icicle Seafoods indicating, in part, that Mr.
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O'Rourke paid $500 on account on April 30, 1987,

(f) An April 6, 1987 invoice for $939.35 from Petersburg Shipwrights for work performed on
the F/V Pecific Migt in connection with drydocking, which Mr. Riddle states was paid by him;

(9) an August 31, 1988 account statement and individua fuel and accessory invoices addressed
to the F/V Pacific Mig-Philip C. Riddle from The Trading Union of Petersburg;

(h) a document purporting to show that Mr. Riddle purchased licenses to fish in Alaska for
various species beginning in 1983 and through 1988;

(1) severd packets containing 1988 hills and invoices to Mr. Riddle in an amount exceeding
$27,000;

(j) copies of Mr. Riddle's federa income tax returns, Schedule C, for 1985 and 1986 showing
the commercid fishing activities were operated as a sole proprietorship;

CONCLUSIONS OF LAW

1. Mr. O'Rourke has been afforded adequate opportunity to supplement hisappeal. Theat the
existence of alease could raise an issue should have been gpparent from the RFA form. Asnoted, in
the initial administrative determination, Mr. O'Rourke made no response to that question on his RFA
form. When the conflict became apparent, the Divison gave him 90 days in which to supplement his
gpplication with additiond information or to reach an agreement with Mr. Riddle concerning the
characterization of their busnessrelationship. Still, Mr. O'Rourk did not respond. Further, the IAD
made it abundantly clear that the existence or non-existence of alease was critical. The evidence then
of record that supported Mr. Riddle's lease claim was adequately outlined in the IAD. Accordingly,
Mr. O'Rourke should have been well avare at least as of the latter part of March 1995 (when he
received the second copy of the IAD) that it was crucid he provide evidence to counter such.

Instead, his apped conssted of adenid that there was any lease whatsoever and an alegation that Mr.
Riddle was a"hired skipper." He made no comment about the "lease" language in the April 6, 1988
letter that was quoted specificaly inthe IAD. As noted, no supporting documents or lists of potentia
witnesses had been supplied by April 27, 1995, when the Order Requiring Immediate Production of
Documents was issued. From thefiling of his RFA in February 1994 until the May 5, 1995 deadline,
the only documents or statements that Mr. O'Rourke submitted to NMFS that could tend to
subgtantiate his assertion that Mr. Riddle was a hired skipper were ledger records of 1981 and 1982 --
a period when the vessal was in Oregon and before Mr. Riddle took it to Alaska. Over ayear has
passed since this process began. Mr. O'Rourke was given 60 daysto file an appea and another month
after filing to submit additiona evidence that he did not lease the vessdl to Mr. Riddle. Despite severd
opportunities to provide such evidence, Mr. O'Rourke has failed to do so.

The content of the telephone call to me on Saturday morning, May 6, 1995 shdl be considered as a
request or motion to extend the time for submission of documents. The motion is denied for two
reasons. Oneis that the deadline has passed and Mr. O'Rourke has had adequate time, as outlined
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above, to produce or identify relevant evidence. Although he may have had difficulties finding the
documents he needs in the past few days, he should have begun this process weeks ago. No
emergency Situation or circumstances beyond the reasonable control of Mr. O'Rourke have been
asserted that would judtify atime extension.

The other, and most important, reason is that, from the information provided by Mr. ORourke, | am
not persuaded that the evidence would be pivotd in any event. Though he differswith Mr. Riddle asto
some of the terms, Mr. O'Rourke acknowledges that an oral agreement existed at the time Mr. Riddle
took the vessdl to Alaskaiin (approximately) 1983. His postion isthat by the terms of the agreement
Mr. Riddle was to pay him 25 percent for the use of the boat and 25 percent for gear payments. He
does not dlege that any wage payments were made to Mr. Riddle after the vessd |eft for Alaska. The
income tax information he might have submitted regarding depreciation he clamed on the vessdl and
attached gear would not be inconsstent with an ord lease. Furthermore, the fact that money he may
have sent to Mr. Riddle in Alaska or expended for gear to be sent to Alaskawas intended as aloan to
Mr. Riddle is smilarly not inconsstent with the existence of alease. To put it another way, Mr.
O'Rourke has not identified any kind of evidentiary "smoking gun” that would justify ddlaying the
resolution of this matter any longer.

2. Itisnether necessary nor advisableto hold awritten or oral hearing . Therefore, the
Order and Notice of Hearing for May 22, 1995 is RESCINDED. Federa regulation 50 C.F.R.
8 676.25(f) and (g) statesin relevant part:

(). . . . If the gpplicant requests a hearing on any issue presented in the gpped, such
request for hearing must be accompanied by a concise written statement raising genuine
and subgtantid issues of adjudicative fact for resolution and alist of available and
specificaly identified reliable evidence upon which the factud issues can be resolved.
The appdlate officer will limit hisher review to the issues sated in the apped; al issues
not set out in the gpped will be waived.

(9) Decison Whether to Order aHearing. The gppelate officer will review the
applicant's appedal and request for hearing, and has discretion to proceed as follows:

(1) Deny the appedl;

(2) Issue adecison on the merits of the apped if the record contains
sufficient information on which to reach find judgment; or

(3) Order that a hearing be conducted. The appellate officer may so
order only if the goped demondtrates the following:
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(1) Thereis agenuine and substantia issue of
adjudicative fact for resolution a ahearing. A hearing
will not be ordered on issues of palicy of law;

(i) The factud issue can be resolved by available and
specificdly identified religble evidence. A hearing will
not be ordered on the basis of mere dlegations or
denids or generd descriptions of positions and
contentions;

(ii1) The evidence described in the request for hearing, if
edtablished at hearing, would be adequate to judtify
resolution of the factud issue in the way sought by the
goplicant. A hearing will not be ordered if the evidence
described is insufficient to judtify the factud
determination sought, even if accurate; and

(iv) Resolution of the factud issue in the way sought by
the applicant is adequate to judtify the action requested.
A hearing will not be ordered on factua issuesthat are
not determinative with repect to the action requested.

As previoudy noted, the Order and Notice of Hearing for May 22, 1995 was issued with the
understanding that Mr. O'Rourke was in the process of sending substantive, relevant documents to
support his gpped. Because QS cannot be issued until after this apped is decided and the IFQ that
would result from the award of QS might till be used this season, the Order was intended to set an
outsde time limit for ahearing to be held. The Order Requiring Immediate Production of Documents
required that supportive documents or specifically identified evidence be received by 5:00 p.m., May 5,
1995. No such documents or evidence were received by the deadline. Even considering the
representations made by Mr. O'Rourke in the telephone call of Saturday May 6, 1995, and the checks
faxed on that afternoon, it remains clear that the requirements of 50 C.F.R. 8 676.25(g)(3)(ii) and (iii)
and, possibly, (iv) have not been met. Accordingly, the Order and Notice of Hearing for May 22,
1995 is RESCINDED.

3. Mr. O'Rourke hasnot met hisburden of proving that theinitial administrative
determination wasin error. The Divison has adminigratively established a presumption that a vesse
owner, as opposed to aclamed lesseg, is entitled to the Quota Share that results from verified legd
landings made from the vessel. This presumption in favor of the vessd owner is nowhere explicitly
dated in the IFQ regulations. The presumption arises from the requirement that dataregarding alease
supplied by an applicant must be compared with data compiled by the NMFS Regiond Director. 50
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C.F.R. §676.20(d)(1). Thiscompiled dataisfound in the Division's database, which initidly contained
no information regarding vessel leases; rather, the database was compiled from records of vessdl
ownership, permit ownership, and landings. The Divison presumed that its database information was
correct unless proven otherwise. Because the Divison had no information about vessdl leases, any
vessel-owner gpplicant who stated that the vessal had not been leased during the period in question
would be presumed correct. Any claim to the contrary by a competing gpplicant would be incons stent
with the Divisgon's database information. Therefore, during the gpplication phase, the Divison initidly
places the burden of proof on the gpplicant who claimed alease.

On apped, factud issues are reviewed de novo. The Apped's Officer will review the evidence that the
Divison congdered in reaching the initid administrative determingtion, as well as any additiond
evidence submitted during the agppedl. In two-party casesin which the IAD has denied one party and
made an award to the other, the burden of proof on apped will be on the party who seeks to change
the status quo -- the party whose claim was denied in the IAD. That burden includes both a burden of
production and a burden of persuasion. In cases such asthis one, in which the Divison has determined
that the claimed lessee met the burden of proof, the burden of proof shifts to the vessel owner during
the apped. To meet this burden, the vessel owner must produce evidence that the business
relationship between the parties was something other than alease and must persuade the Appeds
Officer of thisfact by a preponderance of the evidence.

Federd regulation 50 C.F.R. § 676.20(a)(1) providesin relevant part that QS may be awarded to a
person:

... that owned avessd that made legd landings of halibut or sablefish, harvested with
fixed gear, from any IFQ regulatory areain any QS qudifying year. A personisa
quaified person ds0 if (S)he leased a vessd that made legd landings of halibut or
sablefish, harvested with fixed gear, from any IFQ regulatory areaiin any QS qudifying
year. A person who owns avessd cannot be a quaified person based on the legd
fixed gear landings of hdibut or sablefish made by a person who leased the vesse for
the duration of the lease.

Federd regulation 50 C.F.R. § 676.20(a)(1)(iii) provides asfollows:

Conclusive evidence of avesse lease will include awritten vessdl lease agreement or a
notarized statement from the vessdl owner and lease holder attesting to the existence of
avesH lease agreement at any time during the QS qualifying years. Conclusive
evidence of avess lease must identify the leased vessd and indicate the name of the
lease holder and the period of time during which the lease was in effect. Other
evidence, which may not be conclusive, but may tend to support avessd lease, may
aso be submitted.
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During the application phase of this case, Mr. Riddle did not produce a copy of awritten lease
document, athough he contended that one exits, but that " John O'Rourke refuses to send me origina
copies...." IAD a 2. Nor did Mr. Riddle produce a notarized statement signed by both parties and
attesting to the existence of avessd lease. An argument could be made that the April 6, 1988
notarized letter of Mr. O'Rourke, coupled with a more recent notarized statement of Mr. Riddle
submitted in connection with his application, condtitutes "conclusive evidence" of the existence of such
alease. Nonetheless, the gppropriate question here is whether alease can be found to have existed
from the surrounding circumstances, of which Mr. O'Rourke's letter is but one factor.

In order to determine whether alease existed, it is necessary to establish the eements or at least
describe the characteridtics of a"vessd leasg" asthat term isused in the regulation.  Theterm "leasg" is
not defined in the IFQ regulations. Some documents from the regulatory history of the IFQ program
shed light on the intent of the North Pacific Fishery Management Council in providing for the dlocation
of Quota Shareto vessdl lessees. "The Council'srationale for this particular dlocation [to vessd
owners and lessees as opposed to processors and crew memberg| is that vessel owners and lease
holders are the participants who supply the means to harvest fish, suffer the financial and liability
risks to do so, and direct the fishing operations.” 58 Fed. Reg. 59,378 (November 9, 1993)
(emphasis added). The language of the motion that the Council approved as part of the IFQ
Management Plan included the following:

(1) Initid assgnments of Quota Shares shdl be made to:
(i) aqudified person who isavessd owner who meetsthe
requirements in this section; or
(i) aqudified person who meets the requirements of this section
engaged in alease of afishing vessd (written or verbd) or other "bare-
boat charter" arrangement in order to participate in the fishery. . . .

According to this regulatory history, the Council intended that both written and ord vessdl leases be
recognized. In addition, while abareboat charter would definitely congtitute a vessdl lease, an
arrangement in the nature of a bareboat charter but which does not necessarily meet al the dements of
abareboat charter could, under the Council's language, dso congtitute a vessel lease for purposes of
the IFQ program.

A typicd definition of abareboat charter is acontract or agreement that involves "the transfer of full
possession and control of the vessdl for the period covered by the contract. The charterer obtains the
right to run the vessdl and carry whatever cargo he chooses. The ship is manned and supplied by the
charterer aswell. Thelegd test of a demise [bareboat charter] is whether the owner of the vessel

INewsletter (North Pacific Fishery Management Council) No. 6-91, December 19, 1991, at 13-14.
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‘completely and exclusively relinquished possession, command and navigation to the demisee
[charterer].™ [Footnotes omitted.] 2 THOMASJ. SCHOENBAUM, ADMIRALTY AND MARITIME LAW §
11-1, at 169-170 (2d ed. 1994).

A demisg, or bareboat charter, has the practica and legd effect of shifting the
possession and control of the vessd from the person of the owner to that of the
demisee. Itistruetha the owner il has an interest in the vessdl; but the principd
interests that he has are in receiving the agreed hire and getting the vessdl back at the
end of theterm. The demiseisan interest for vesting in a specific person other than the
owner of the vesse the faculties which are incidenta to ownership without transferring
the title of ownership itself.

In thistype of charter, the principa obligation of the demisor isto furnish thevessd ina
seaworthy condition at the time of the beginning of the term of charter. (citation
omitted) On the other hand, the demisee's obligations are to reddiver the vessd in as
good a condition, ordinary wear and tear excepted, as that in which he received her,
and to pay hire. (citation omitted)

Lopez v. Atlanta-Schiffahrts-G.M.B.H., 259 F. Supp. 949, 950 (D.P.R. 1966).

The gpportionment of obligations between vessel owner and lessee under a bareboat charter can vary.
For example, there seems to be no absolute requirement that the charterer, as opposed to the owner,
pay for repairs, dthough the texts make such aprovison highly advisable. An ord agreement wherein
the owner was to pay for hull insurance and amgor overhaul of the vessdl's engine, if needed, did not
convert what was otherwise ademise ["bareboat"] charter into ajoint venture. Brophy v. Lavigne, 801
F.2d 521 (1st Cir. 1986). In Marr Enterprises, Inc. v. Lewis Refrigeration Co., 556 F.2d 951, 957
(Sth Cir. 1977), the court assumed a bareboat charter existed where a handwritten lease provided in
part that the skipper and crew would provide for the fud and the groceries and the owner would supply
the nets and pay for boat maintenance, and each would be entitled to 50 percent of the gross from the
boat. See also O'Donnel v. Latham, 525 F.2d 650 (5th Cir. 1976), which held that where afishing
party had rented a fishing vessd for one day and was to furnish its own supplies and crew, and where
the owner did not exercise possession or control of navigation, ademise ["bareboat”] charter existed.

As dtated earlier, abusiness arrangement between the parties need not rise to the level of a bareboat
charter in order to qudify as avessd lease under the IFQ program. If aclaimed lease could not be
characterized as a bareboat charter, what evidence might be used to establish that it was, nonetheless, a
vesH lease? The Council gaff provided some guidance on this question in the clarifying language it
added to the IFQ Management Plan motion mentioned above. (This language was before the Council
when it gpproved the motion.) The staff specified thet:

Documentation proving such alease existed will include the lease document itself if it
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exigs, or other proof that the lessee did in fact control the disposition of the vessd, its
gear, crew, and catch.?

The RAM Divigon, in itsingtructions to applicants, stated that persons claiming they were lessees
should submit documents proving that they "shouldered the financid burdens and risks of the fishing
operation.” Asexamples of such documents the ingructions listed:

the receipt(s) for purchases of the license(s) used aboard vessd during the time
period(s) for which you are claming credit;

tax returns that show that you claimed a business deduction for vessdl lease expenses
during the time period(s) for which you are daiming credit;

tax returns or other documents that show that you paid the crew expenses during the
time period(s) for which you are claming credit; and/or

other authentic and contemporary documents demonstrating the nature of your
investment in the fishing operation during the time period(s) for which you are daming
credit.3

Having considered all of the above-mentioned views on what congtitutes or demonstrates a vessdl
lease, it appears that the Council intended to alocate Quota Share to those who acted like
entrepreneurs in controlling and directing the fishing operations that produced the legd landingsin
question. An entrepreneur is one who organizes, operates, and assumes the risk in a business venture
in expectation of gaining the profit.* Thisisthe kind of person the Council seemsto have had in mind
when it decided that vessel lessees, aswell as vessd owners, could be "quaified persons.” The RAM
Division, too, agppears to have envisoned alessee as one who was an entrepreneur with respect to the
fishing operations.

In deciding whether a vessel |ease existed between the parties, an Apped's Officer should, therefore,
congder avariety of factors. Theseinclude, but are not limited to:

(1) whether and to what extent the claimed |essee had possession and command of the vessdl
and control of navigation of the vesd;

21d. at 14.
3Application Information: Pacific halibut and sablefish Individual Fishing Quota Program, at 7.
*WEBSTER'S || NEW RIVERSIDE UNIVERSITY DICTIONARY 436 (1988)
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(2) whether the claimed lessee directed fishing operations of the vessd;
(3) whether the claimed lessee had the right to hire, fire, and pay the crew;
(4) whether the claimed lessee was responsible for the operating expenses of the vessdl; and

(5) whether the claimed lessee treated the fishing operations in which the vessdl was used as
his’her own business for federa income tax and other purposes.

The record before the chief of the RAM Division contained ample evidence that in 1988 (aswell asin
the immediatdly preceding years) Mr. Riddle had exclusive possession and command of the vessd,
directed fishing operations, expended consderable sums in operating the vessd, hired and paid the
crew, and treated the operation as a sole proprietorship. Since Mr. O'Rourke filed his appedl, Mr.
Riddle has provided scores of additiond receipts for moorage, gear, fud, etc., paid by him in 1988.
All of these represent prima facie evidence of the existence of an ord vessd |ease between him and Mr.
O'Rourke.

On the other hand, Mr. O'Rourke has failed to meet his burden of proof. Neither the evidence of
record nor documents thus far dluded to by Mr. O'Rourke persuade me that the IAD was in error.
Although I acknowledge that Mr. O'Rourke spent considerable sums in the enterprise, these
expenditures were, by his own admission, intended as loans. Although Mr. O'Rourke may never have
been paid any lease fee (other than $300 in 1987, which he argues was actudly arepayment for aloan
advance), that fact does not retroactively negate what otherwise appears to have been an ord lease
agreement. As an anaogy, atenant who failsto pay rent according to an agreement is nevertheess il
atenant until suchtimeashe or sheisevicted. Findly, dthough Mr. O'Rourke obvioudy fedsthat his
business arrangement with Mr. Riddle turned out to be highly unsatisfactory to himsdf, it isnot the
purpose of the IFQ program to use resource alocations as a means to redress or make up for past
businessfailings or private disputes between the parties.

DISPOSITION AND ORDER

The Order and Notice of Hearing for May 22, 1995 is RESCINDED. The motion of Mr. O'Rourke
for additiond time to submit documentsis DENIED. The RAM Dividon'sinitia adminidrative
determination granting quaifying pounds to Mr. Riddle and denying the clam of Mr. ORourkeis
AFFIRMED. Thisdecision takes effect on June 16, 1995, unless, by that date, the Regiona Director
orders review of the decision.
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James Cufley
Appeds Officer
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| concur in the factud findings of this decison and | have reviewed this decison to ensure compliance
with gpplicable laws, regulations, and agency palicies, and consstency with other gppedl's decisions of
this office.

Because the QS to which the Respondent is entitled has been assigned to the quota share reserve under
50 C.F.R. 8§ 676.20(d)(3), the Respondent till has an opportunity to receive QS and the
corresponding I1FQ for the 1995 fishing season. Therefore, | recommend that the Regiona Director
expedite review of this decison and, if there is no substantia disagreement with it, promptly affirm the
decison and thereby give it an immediate effective date,

Edward H. Hein
Chief Appeds Officer
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