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~ A m ) ) I C O C I Y A T I O K T h e  
principal author of this rulemaking 11 
Scott Ellis of the M i n d  Management 
Service. Lakewood. Colorado. 

I. Background 
The purpose of this final rulemaking is 

to clarify the policy to be followed by 
the Department of the Interior when the 
lessee of a federal onshore oil and gar 
lease violates the statutory and 
contractual probibition aganist &e 
waste of gas from fhe leare. At fhe 
present time. the Department requires 
payment of royalty on the waste of 
onshore oil and of offshore oil or gas. In 
contreit. with respect to onshon gas, 
current regulations of the ELM require 
payment of xyalty (43 CFR 31827-1(d)). 
whereas. MMS regulations require the 
payment of full value. Through an 
oversight. the MMS regulation was not 
modified when the BLM regulation was 
adopted. The Department has 
determined that the BLM regulation. 
effective on October 22 1sCW (4Q FX 
37358). to implement the Federal Oil and 
Gar Royalty Management Act of1982 
(FOGRMA). 30 U.S.C- IMT et seq.. 
mpresents the policy which should be 
followed to value all wasted gas. 

Section 18 of the Mineralr Leasing Act 
of 1920 (30 U.S.C. ZZS) prohibita waste of 
oil and gas as a condition of the lease 
and states that violations may be 
sufficient grounds for lease forfeiture. In 
1925. the Secretary of the Interior 
decreed that no royalty will become due 
for unavoidably lost production. for gas 
vented or flared with proper approval. 
and for produclion used for lease 
acllvlly. This inlerprelellon was ratified 
by Congress in 1848. 

A regulation was issued in 1938 to 
assess the full value of all gas 
considered wasted or avoidably lost, 
and codified at 30 CFR 22135. later 
renumbered in 1982 as 3O CFR 221.102. 
The regulation included gas that was 
vented or flared without specific 
approvai to do 80. 

A Notice to Lessees (NTL-4) was 
issued in 1874 that provided for the 
following: 
-Payment would be due on the full 

value of avoidably lost gas. including 
gas vented or flared without approval. 

-Royalty value would be due on 
avoidably lost oil. 

-Royalty value would be due on 
unavoidably !ost oil and gas. and 

-Royalty value would be due on 
production used for lease activity. 
Although NTGl was rpecific to 

onshore production, the Department of 
the fnterior (DO[) interpreted the 
provisions of NTU and the treatment 
of offshore production (in NTL'r 78-1 

and 7 b Z )  to be the m e .  In 18% 
honarar,theFeddcoPrbowmded 
theprovfdoImofNIt+~OilCorp 
V . h u k  4WP. srrpp 1s (c9. a), 
and, in 1m. the courts r i d a q  
determined that the offahora N"r were 
invalid Amoa, hduction Ca v. 
h d n c r  627 P. srrpp 796 (ED. La& u 
they applied to mavoidably lost 
productios approvad venting and 
flm andpmductionoladfarlaa#or 
= i t F W p m p o r a r  
Since an explanatory notice for fort 

production royalty war requirad with 
the demise of NIU, "IlAA war 
~ed(uFRm(K#DcamkrZ7.lm), 
which provided for the roll- 
--Payment would be due 011 the full 

value of avoidably lort gas (wasted), 
including gas vented or flamd withcut 
approval ar provided in the 
regulatiow 

--Royalty value would be due for 
avoidably lort oil (wastedfi 

40 royalty d u e  d d  be due 011 

unavoidably lost production. including 
gar vented or flared with apprwal or 
on any production uaed on the lease. 
Section 3M of the Federal Oil and Cas 

Royalty Management Act of 1982 
(FOCRMA) provided that le-r were 
liable for royalty payments on oil or gas 
lost or warted from a lease rite (30 
U.S.C. 1758). Before regulationr were 
issued to implement the FOG- BLM 
and :W were reorgadad 

In August of 1!363, oil and p a  
operational and royalty tagulaffona 
were revired within the jurirdictional 
agencfer to reflect the BIM/MMS 
reorganization. Rim rsgulalionr at 30 
CFR 221.102 rrhiEh required the full 
value for gar mated onshore, and at 30 
CFR 250.85 and 250.66. which requited 
royalty for oil md gar wasted offshore. 
all became royalty valuation 
a t3OCFRP~Z&wi th theanr  ora 
regulation at 30 CCR 206.100. 

The BLM regulationr t9 implement 
FOGRMA were publiahed ut 49 FR 37358 
(September 22. ZeZU) and were cffectivc 
on October 22 1984. These BLM 
regulationr require royalty payment for 
avoidably lort or wasted onahom oU or 
gas (43 CFR 3M27-l(d]] and supersede 
the statement in NIMA amaming full 
value. The MMS ation which 

wasted onshore oil or gar remained at 

Thir regulatory amendment is meant 
to comct them inconsistender and 
provide the f o h v i z g  
- s p e d f i C r e f ~ t o B L M m g d a t i o a r  

Ttionr 

required full value =P or avoidably lort or 

30 CFR m i m  

for determining whether the lorr of 
production ia considered warted. 

- -8padBcrrtamato~tyt.hutIm 
r8glhtitnmrrbrnBLMdeteImiw8 
thtlxuktbnhrbeearrutad 
Tha amandad rule prorldsr ttut the 

letraa k obligated to plarant the rrub 
of Federal mdktdiauamhara on agr 
prodpctlan ftl.aadmawith Bud 
ngolatioorTb.detenabtionofrrh.t 
#mrtitutes w8sta is the rarponrIMtrty of 
BLMlmQribopemtion8l~tiatR 
'Ihiralndmm&rrIfl.tah.rrtia 
e f k t  of deleting &a cmrrat papvtsom 
that placar M value on On or gas 
production ttut k regarded u avoidably 
l o r t s h c e B 1 M o p e r a ~ ~ t s i o l l r  
St ip I la te  &at mydtyis h at tba 
r o p a l t Y P - - l F p m r i d a d b ~ ~  
f o r p m d u c t i o a a r a d ~ t o b e  
avoidably lort thtr MkEB lmandmcllt 
merely states that the due,  for royalty 
p t u p 8 e & r r i n k & ~ b  
accordance with the value pmdsio~m in 
3 0 m P u t p a ~ . t h e  
emended rule will be arndrtmt with the 
apcntioMlrclgjrtiollrdBLn& 

Tlli8WruledulflardwdstiDg 
p r o d r t c t i o n ~ ~ t f t a r r a s r d i r y  
wasted or avoidably tort onshore oU or 
gar production arntrined in vuioru 
Gecratulal.Mus.du~ceologial 
Survey Comemation Division (now 
BLM.oMhare~tiansbivisioa) 

(Notice to Leuaar) kred prior to and 
after the effective date of this 

ILRoaQnrlmUas 
Effective Date 

"be chaagm tncladed in thia MMS 
r u l e  am adminlstrative 
correctio~ only, and not mbstanthra 
changer BIM, not MMS, is the agency 
within the Daputmemt of the Interior to 
which the SaCrrhrJr hu delegated the 
authority to establish mbrt.ntiva 
regulationa gomtrdq lease operatioxu 
ahd rmnecUea fix fdum by lerrsar to 
comply with ita r8glhtianr The MMS 
opetatingP==d=--*adY 
conairtent with BLM mgdationr and the 
amended MMS rqtilatioar should be 
mrde et'ectiva immediately. 
Accordin3J. €mm-t to 8 usc b63(bx 
ithubsandetamid t h t  it is 
pnnecerwr~,to~epmporad 
ngulrtianr befom the iueance of thia 
frnal regulation. Par the mme reason, it 
har been detembd that in accordance 
with 6 U.S.C 663(a], ~ k ~ c a p w  
tomakethlsregahtionaffactivr 
immediately. hbpraarar. 0 a Mtter d 
swatalial*.thddrtrdregd8mo 
wm not be apphdto aly.rwrpnant 

diraCthnr&tfmmdNIL'r 

for warted onrharagas f u d  after the 
effecttve date of the BLM ragdl.tiona to 
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implement the FQCRMA, which is 
October 22 1- 
Gxearliph orrlerrzapt CtndRegufulorp 
FIexibiility Act 

The Department of the I n t d m  has 
detwnhed that this document Ir not a 
majorrule underli0. tpgi and d e r  
that tbir document will not have a 
significant economic &act on a 
rubstantid number of small antitier 
undcr the Reg&torJRudMtityAct (S 
USC WI et seq.). 

Thia rulemaking unandmaat Lnot 
considend to be a maior d e  because 
the changer am admlalrtrative only and 
not subst.ntive. 
hpemm$Redicfjon Ad of ZfaO 

collection requimmenb which require 
approval by the OfEca of Mumgement 
m d  Budget -44 USC 35M et seq. 

.VatiodGnvinmmentulPJlicy Act of 
1- 

The Department of the Interior has 
determined tbat this .&on does not 
constitute a major F e d d  action 
significantly .Ihctiag the q d t y  of the 
humanenvitoamentTbaafors.an 
enviroawntalimp.drt.tsmmtknot 
required under the National 
Environmental Policy Act of 1969 [U 
U S C  W2)(c ) I .  
l i s t  of Subjects in 39 CFR Put= 

Continental shelf, Geothermal energy, 
Covemment contracts, Mined 
royalties. &I and gas exploration Public 
lands-&eralreso- 

D a t d  Nomnba Za IS(# 
Imer E. cucrs 

Thir rule does not a#taia Wormation 

Acling Assistant San-ta-ad 
Minemls M-t 

For the rea- set oat in the 
preamble. the following wvisions are 
made to 30 CFR Part #Ki: 

SUBCHAFER IC-AOYALT’Y 
YAluOulEKt 

PART206-(AYENMDl 
1. The authority dtalion for Part 208 is 

revised to read as follom: 
Au- z1 U S C  3W et seq; ZS U S C  

W et roq; W U S C  tlol et seq: 30 U S C  
181 et req.: 30 U S C  351 et seqs 30 U S C  
1001 et rep.: 30 U S C  1701 et req; (3 USC. 
1351 et seq; 43 U S C  1351 et sq: (3 U S C  
leol et r q .  
2 Section 2CPJ.100 is revised to read as 

follows: 
Oloaloo w.rbp.ratkcr;aw 
d.trrmlptlon 

waste of oil or gas. If the BLM 
determines in accordance with 43 CFR 

The lersee is  obliiated to prevent the 

Put S~OO &at m a t e  hrs d the 
value of cil organ wasted nlll br 
determined in accotd.IIc1 with this Part. 
~ l k c W - t c n m d a - 8 4 R a u . o l )  
U I I O O E -  

D€PARTMEWOF’TRA)IspoRTATK)w 

CorrtQUwd 

33CR\PutlW 
tCOOtw-ml 

sp.ctrl---of 
Hwknr/Trl To8 loo 
~ C w t c I s U d D u r .  
-Rnrlr\Zlc 
~ S p e d d l o a l r e g u l r t i o n r u e  

baing Hadover *%* el Tec fadm 100 - puerbaa t  ol race. 
The event will be held on the 14th of 
February 19W from 1130 a.m. to 430 
pm. E s T . ? b . ~ t i o a r  u8Luadad to 
~ b t b . u h b a f h h ~ M ~ e  
mlsn. 
~ D A ~ l h a r a ~ a t h S  
baarmr rffhdi.. m WFebn~ryl!aPat  
1 1 s  mmd l e m b t e  -14 
Fa- 19W at Wpm. ESC 
FoaRIIITwEllwFoIIIuT#(IcowTAcT: 
CWb Tom SIMII (-1 S X M i O &  
rUpplpllhWrrUr.ICO(IYA’I#KIn 
accordance with 5 USC 593. a notice of 
proposed rulemaking has not been 
publiahed for these mgdationr d good 
causeaxlrbfor~themeffectivein 
less thaa3oday8fmmtha date of 
publication. Following normal 

proaduren would have been 

time to publish proporad rules in 
advance of the event or to @de far a 
delayed effective date. 
hafting Infcunution 

The drafters of these regulations are 
CWO T.C Small, project officer. USCC 
Group M i d  and tCDR S.T. Ryter. Jr.. 
project attorney. Saventh Coast Guard 
District Legal Office. 
M#urdoadR.IPttlorrr 

The Offshore hwer Boat Racing 
Aasoc. (OPBRA) of M i d .  will sponsor 
the Sundayn of Hadover/Tel Tec 
100 offshore rn boat race. The 
event is a $prfornunce offshore 
power boat race, involving race boats 
ranging in length of Z l  to 10 feet and 
with capabilities of reaching speeds in 
excess of 100 MPH. Thirty vctrak ate 
expected to putidpste in the race and 
an additional 100 spectator CnA are 
expected to view the race. Regulations 
are issued by the Commander, Seventh 

impractica rulemy as there was huff idant  

Coast C u d  DInMct, M I d  Florlda, as 
a public service to pmmota the nafety of 
life 011 navigable mtQI. 

~ d ! h b ~ L # c m P . r t m .  

?ARt1oo-tAyMoEDl 

R m -  

100 ofTitle 33, cod. OfFCdetll 
R*timr,&.mradnlWfoUo*rr 

Ir&rfw a8fety.Nm4ption (water). 

In axuidarrtfon dthe foregosing. Part 

1.Tbaauthoti dtatkmfmRrtl00 

-;ts U.S.C U3%49a% 1.46.d 

t. A tempomy S lmss-n# h added 

amtinu-tom r a s f a  

s-1- 

u f o b  
~loo.ss-7D2 -orhukrrr/ru 
T E C l O O ~ m  

[a] Rqplatd Area The watem of the 
Atlantic Ocean in the vicinity of Miami 
PI& Florida and bounded by the 
kllowing points Miami Beach thorelie 
attt-scAHrcrrrudtotsJ33Nand 
(HJOL&UW. rontbnard to and 
oBo-oIL2W. d wsrt to the rhoreline at 
H 4 N .  - (1) 
Entry into the ngalrted area is 
prohibited unlesn authorixed by the 
patrol commander. 
(2) A m d o n  of not Iesa than 5 

short whistle or born blasts from a 
patrol vessel will be signal for any non- 

immediate. Thedisplay of 111 orange 
distrcrr smoke s i p d  imm a pa-\ 
vessel will be the signal for any and all 
vessels to stop immediately. 

(c) h’ffkctive d u k  Tzlata regulations 
become effective on 14 Febrauy 1987 
from 1130 a m  EST d tandnrte on 14 
February 1987 at 4s  pm EST. 

H.B. 
Rear Admiral. US &ast Guard Cbmmander. 
Sevcnth Gm8t GuardDistnkt. 

*u1IocoQt~n-w-m 

partidpaw ttar#k t0 8 b P  

Dated: jmnuay Pel=. 

mboc. 87-2mNd~LBnml 

33CFRPmlW 
[ C O l P ~ ~ Y A R . g J . t k n C C G W - U 6 -  
201 

Safety Zona R.gub#on;Jenny Dock, 
Ch.1#rRhm*BottonhrcmH.rbor, 
Bonton* MA 
AOM Coast Guard, DOT. 
ACTKWC Curdation of d e .  
8- .On the evening Of 3 
November 1990 approximately 125 feet 
of sea wall, tank farm containment wall. 


