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nearby stream. Any violation of the permit
standards may result in civil penalties for
the plant, and in criminal penalties for the
plant’s management based upon any action
which they took to create the violation. If
the agency engineer determines that the
plant does not meet the permit require-
ments, he can require the plant to terminate
release of the effluent until the plant satis-
fies the permit standards. Because the engi-
neer exercises substantial discretion in regu-
lating the plant’s activities, and because his
final decisions will have a substantial eco-
nomic effect on the plant’s interests, the en-
gineer should be required to file a confiden-
tial financial disclosure report.

(b) Unless required to file public fi-
nancial disclosure reports by subpart B
of this part, all executive branch spe-
cial Government employees as defined
in 18 U.S.C 202(a) and §2634.105(s), in-
cluding those who serve on advisory
committees. The term special Govern-
ment employees does not include an
advisory committee member who
serves only as a representative of an
industry or other outside entity or who
is already a Federal employee.

Example 1. A consultant to an agency peri-
odically advises the agency regarding impor-
tant foreign policy matters. The consultant
must file a confidential report if he is re-
tained as a special Government employee
and not an independent contractor.

Example 2. An advisory committee member
(who is not a private group representative)
attends four committee meetings every year
to provide advice to an agency about phar-
maceutical matters. No compensation is re-
ceived by the committee member, other than
travel expenses. The advisory committee
member must file a confidential disclosure
report, since she is a special Government em-
ployee.

(c) Each public filer referred to in
§2634.202 on public disclosure who is re-
quired by agency regulations issued in
accordance with §2634.907(b) of this
subpart to file a supplemental con-
fidential financial disclosure report
which contains information that is
more extensive than the information
required in the reporting individual’s
public financial disclosure report under
this part.

(d) Any employee who, notwith-
standing his exclusion from the public
financial reporting requirements of
this part by virtue of a determination
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under §2634.203, is covered by the cri-
teria of paragraph (a) of this section.

[67 FR 11826, Apr. 7, 1992, as amended at 63
FR 69992, Dec. 18, 1998; 64 FR 2422, Jan. 14,
1999]

§2634.905 Exclusions from filing re-
quirements.

Any individual or class of individuals
described in §2634.904 of this subpart,
including special Government employ-
ees unless otherwise noted, may be ex-
cluded from all or a portion of the con-
fidential reporting requirements of this
subpart, when the agency head or des-
ignee determines that:

(a) The duties of a position make re-
mote the possibility that the incum-
bent will be involved in a real or appar-
ent conflict of interest;

(b) The duties of a position involve
such a low level of responsibility that
the submission of a confidential finan-
cial disclosure report is unnecessary
because of:

(1) The substantial degree of super-
vision and review over the position; or

(2) The inconsequential effect of any
potential conflict on the integrity of
the Government;

(c) The use of an alternative proce-
dure approved in writing by the Office
of Government Ethics is adequate to
prevent possible conflicts of interest;
or

(d) The use of OGE Optional Form
450-A (Confidential Certificate of No
New Interests) is adequate to prevent
possible conflicts of interest. This form
may be used by eligible filers, as de-
scribed in this paragraph, who can cer-
tify, after reexamining their most re-
cent previous OGE Form 450, that they
(and their spouse and dependent chil-
dren) have acquired no new interests
required to be reported on OGE Form
450, and that they have not changed
jobs (no new position description or
other significant change in duties) at
their agency since filing that previous
report. OGE Optional Form 450-A will
be used under the following conditions:

(1) OGE Optional Form 450-A will
only be made available for use by cur-
rent employees who are not special
Government employees.

(2) OGE Optional Form 450-A will
only be used by incumbent filers, as de-
scribed in §2634.903(a) of this subpart,

522



Office of Government Ethics

in lieu of filing an annual OGE Form
450, who have a previous OGE Form 450
on file with their agency for the posi-
tion they currently hold. Its due date
is as specified in §2634.903(a), unless ex-
tended under §2634.903(d).

(3) As indicated on the OGE Optional
Form 450-A, eligible filers may use
OGE Optional Form 450-A, if applicable
to their circumstances, or they may
file a new OGE Form 450, at their op-
tion. Therefore, a blank OGE Form 450
and its accompanying written instruc-
tions should ordinarily be distributed
to them, along with the blank OGE Op-
tional Form 450-A. The instructions to
OGE Form 450 will also provide guid-
ance on what is meant by ‘‘reportable’’
interests on OGE Optional Form 450-A.
In lieu of distributing a blank OGE
Form 450 and its instructions, agencies
may choose to develop separate guid-
ance on the meaning of ‘‘reportable”
interests, or they may refer certificate
users to guidance contained in any
available source, such as the Office of
Government Ethics’ Web site on the
Internet or agency-approved electronic
software for OGE Form 450. Filers
would then also have to be advised of
where to obtain a blank OGE Form 450,
if needed.

(4) OGE Optional Form 450-A may be
used by eligible filers for a maximum
of three consecutive years before they
are required to complete a new OGE
Form 450 every fourth year, on a uni-
form basis for all incumbent (annual)
filers, as provided in paragraph (d)(5) of
this section. Agencies may, however,
elect to permit use of the OGE Op-
tional Form 450-A for only one year (or
two years), and to require a new OGE
Form 450 every second (or third) year,
on a uniform basis for all incumbent
filers, as provided in paragraph (d)(5) of
this section.

(5) In each year divisible by four, be-
ginning in 2000 (or divisible by two or
three, beginning in 1998, for agencies
that choose one of the more frequent
options described in the second sen-
tence of paragraph (d)(4) of this sec-
tion), all incumbent filers, as described
in §2634.903(a) of this subpart, must file
a new OGE Form 450 rather than OGE
Optional Form 450-A, regardless of how
recently they may have filed an OGE
Form 450 (either as a new entrant or as

§2634.905

an annual filer who was not eligible to
use, or chose not to use, the optional
certificate).

(6) When submitting OGE Optional
Form 450-A, filers are not required to
attach a copy of their previous OGE
Form 450, unless their agency deter-
mines that it is mnecessary. Filers
should be encouraged, however, to re-
tain a copy of their previous OGE Form
450, so that it will be readily available
for their examination prior to com-
pleting an OGE Optional Form 450-A.

Example 1. An agency special Government
employee who is a draftsman prepares the
drawings to be used by an agency in solic-
iting bids for construction work on a bridge.
Because he is not involved in the contracting
process associated with the construction, the
likelihood that his actions will create a con-
flict of interest is remote. The draftsman
need not be required by the agency to file a
confidential financial disclosure report.

Example 2. An investigator is principally
assigned as the field agent to investigate al-
leged violations of conflict of interest laws.
The investigator works under the direct su-
pervision of an agent-in-charge. The agent-
in-charge reviews all of the investigator’s
work product and then uses those materials
to prepare the agency’s report which is sub-
mitted under his own name. The agency may
decide not to require the investigator to file
a confidential disclosure report.

Example 3. A nonsupervisory auditor at an
agency is regularly assigned to cases involv-
ing possible loan improprieties by financial
institutions. Prior to undertaking each en-
forcement review, the auditor reviews the
file to determine if she, her spouse, minor or
dependent child, or any general partner, or-
ganization in which she serves as an officer,
director, trustee, employee, or general part-
ner, or organization with which she is nego-
tiating or has an agreement or an arrange-
ment for future employment, or a close
friend or relative is a subject of the inves-
tigation, or will be in any way affected by
the investigation. Once she determines that
there is no such relationship, she signs and
dates a certification which verifies that she
has reviewed the file and has determined
that no conflict of interest exists. She then
files the certification with the head of her
auditing division at the agency. On the other
hand, if she cannot execute the certification,
she informs the head of her auditing divi-
sion. In response, the division will either re-
assign the case or review the conflicting in-
terest to determine whether a waiver would
be appropriate. This alternate procedure, if
approved by the Office of Government Ethics
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in writing, will suffice for a conflict of inter-
est review. Therefore, the agency may ex-
clude the auditor from filing a confidential
disclosure report under this subpart.

[67 FR 11826, Apr. 7, 1992; 57 FR 21855, May 22,
1992; 62 FR 33976, June 24, 1997]

§2634.906 Review of confidential filer
status.

The head of each agency, or an offi-
cer designated by the head of the agen-
cy for that purpose, shall review any
complaint by an individual that his po-
sition has been improperly determined
by the agency to be one which requires
the submission of a confidential finan-
cial disclosure report pursuant to this
subpart. A decision by the agency head
or designee regarding the complaint
shall be final and conclusive for all
purposes, notwithstanding any other
provision of law or regulation. This
procedure is the sole and exclusive
means of seeking review of an agency’s
decision to designate positions and the
employees therein for filing confiden-
tial financial disclosure reports.

NOTE: The provision in this section for a
final decision by the agency head or designee
is intended to preclude administrative or ne-
gotiated grievances, arbitration procedures,
and any other review or appeal, either within
or outside the agency. This finality of the
agency head’s (or designee’s) decision is nec-
essary in order to maintain the prompt and
orderly administration of the executive
branch confidential financial disclosure sys-
tem.

[67 FR 11826, Apr. 7, 1992, as amended at 63
FR 15274, Mar. 31, 1998]

§2634.907

(a) Other than the reports of con-
fidential filers described in §2634.904(c),
each confidential financial disclosure
report filed pursuant to §2634.903 of this
subpart shall include on the standard
form prescribed by the Office of Gov-
ernment Ethics (see §2634.601 of sub-
part F of this part) and in accordance
with instructions issued by the Office,
a full and complete statement of infor-
mation about himself, his spouse and
his dependent children, required to be
reported according to the provisions of
subpart C of this part, (except for those
provisions in subpart C requiring the
reporting of the amounts or values of
any item), with respect to the fol-
lowing:

Report contents.
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(1) Interests in property. All the inter-
ests in property specified by §2634.301,
except:

(i) Accounts (including both demand
and time deposits) in depository insti-
tutions, including banks, savings and
loan associations, credit unions, and
similar depository financial institu-
tions;

(ii) Money market mutual funds and
accounts;

(iii) U.S. Government obligations, in-
cluding Treasury bonds, bills, notes,
and savings bonds; and

(iv) Government securities issued by
U.S. Government agencies;

(2) Income. All the income items spec-
ified by §2634.302, except from:

(i) Accounts (including both demand
and time deposits) in depository insti-
tutions, including banks, savings and
loan associations, credit unions, and
similar depository financial institu-
tions;

(ii) Money market mutual funds and
accounts;

(iii) U.S. Government obligations, in-
cluding Treasury bonds, bills, notes,
and savings bonds; and

(iv) Government securities issued by
U.S. Government agencies;

(3) Gifts and reimbursements. All gifts
and reimbursements specified by
§2634.304 (except that new entrants, as
described in §2634.903(b) of this subpart,
need not report any information on
gifts and reimbursements);

(4) Liabilities. All liabilities specified
by §2634.305;

(5) Agreements and arrangements. All
agreements and arrangements specified
by §2634.306; and

(6) Outside positions. All outside posi-
tions specified by §2634.307.

(b) For reports of confidential filers
described in §2634.904(c) of this subpart,
each supplemental confidential finan-
cial disclosure report shall include
only the supplemental information:

(1) Which is more extensive than that
required in the reporting individual’s
public financial disclosure report under
this part; and

(2) Which has been approved by the
Office of Government Ethics for collec-
tion by the agency concerned, as set
forth in supplemental agency regula-
tions and forms, issued under §§2634.103
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