Wage and Hour Division, Labor

§780.508 Application of the exemption.

(a) As indicated in §780.504, an em-
ployee qualifies for exemption under
section 13(a)(14) only if he is an agricul-
tural employee employed in the grow-
ing and harvesting of shade-grown to-
bacco and is engaged in the processing
of such tobacco. However, both oper-
ations do not have to be performed dur-
ing the same workweek. Section
13(a)(14) of the Act is intended to ex-
empt any agricultural employee from
the minimum wage and overtime provi-
sions of the Act in any workweek when
he is employed in the growing and har-
vesting of shade-grown tobacco, irre-
spective of the provisions of section
13(a)(6) and whether or not in such
workweek he is also engaged in the
processing of the tobacco as described
in section 13(a)(14). The exemption
would also apply in any workweek in
which the employee, who grew and har-
vested shade-grown tobacco, is exclu-
sively engaged in such processing.

(b) An employee so employed in any
workweek is considered to be excluded
from the ““‘employee employed in agri-
culture”” whose exemption from the
pay provisions of the Act is governed
by section 13(a)(6). Therefore, his man-
days of exempt labor under section
13(a)(14) in any such workweek are not
to be counted as man-days of agricul-
tural labor within the meaning of sec-
tion 3(u) of the Act and to which sec-
tion 13(a)(6) refers.

(c) However, since section 3(u) de-
fines man-day to mean ‘“‘any day dur-
ing which an employee performs any
agricultural labor for not less than 1
hour” in the case of an employee who
qualifies for the exemption in some
workweeks but not in others under sec-
tion 13(a)(14), all such man-days of his
agricultural labor in the workweeks
when he is not exempt under section
13(a)(14) will be counted. In this con-
nection, the performance of some agri-
cultural work which does not relate to
shade-grown tobacco by an agricultural
employee of a grower of such tobacco
will not be considered as the perform-
ance of nonexempt work outside the
section 13(a)(14) exemption in any
workweek in which such an employee
is employed by such an employer in the
growing and harvesting of such tobacco
or in its processing prior to stemming,
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or both, and engages in other agricul-
tural work only incidentally or to an
insubstantial extent.

§780.509 Agriculture.

The definition of ‘“‘agriculture,” as
contained in section 3(f) of the Act, is
discussed in subpart B of this part 780.
The principles there discussed should
be referred to as guides to the meaning
of the terms ‘‘agricultural employee”’
and ‘‘growing and harvesting’ as used
in section 13(a)(14).
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The section 13(a)(14) exemption ap-
plies to ‘“‘any agricultural employee”
who is employed in the specified activi-
ties. The term ‘“‘any agricultural em-
ployee’ includes not only agricultural
employees of the tobacco grower but
also such employees of other farmers
or independent contractors. ‘“Any agri-
cultural employee’” employed in the
growing and harvesting of shade-grown
tobacco will qualify for exemption if he
engages in the specified processing op-
erations. The use of the word “‘agricul-
tural” before ““employee’” makes it ap-
parent that separate consideration
must be given to whether an employee
is an ‘‘agricultural employee” and to
whether he is employed in the specified
‘‘growing and harvesting” within the
meaning of the Act.

“Any agricultural employee.”

§780.511 Meaning of “agricultural em-
ployee.”

An ‘“‘agricultural employee,” for pur-
poses of section 13(a)(14), may be de-
fined as an employee employed in ac-
tivities which are included in the defi-
nition of ‘“‘agriculture’” in section 3(f)
of the Act (see §780.103), and who is em-
ployed in these activities with suffi-
cient regularity or continuity to char-
acterize him as a person who engages
in them as an occupation. Isolated or
sporadic instances of engagement by an
employee in activities defined as ‘‘ag-
riculture” would not ordinarily estab-
lish that he is an ‘‘agricultural em-
ployee.”” His engagement in agriculture
should be sufficiently substantial to
demonstrate some dedication to agri-
cultural work as a means of livelihood.
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