§780.405

THE IRRIGATION EXEMPTION

§780.405 Exemption is direct and does
not mean activities are agriculture.

The exemption provided in section
13(b)(12) for irrigation activities is a di-
rect exemption which depends for its
application on its own terms and not
on the meaning of ‘“‘agriculture’ as de-
fined in section 3(f). This exemption
was added by an amendment to section
13(a)(6) in 1949 to alter the effect of the
decision of the U.S. Supreme Court in
Farmers Reservoir Company v. McComb,
337 U.S. 755, so as to exclude the type of
employees involved in that case from
certain requirements of the Act. Con-
gress chose to accomplish this result,
not by expanding the definition of agri-
culture in section 3(f), but by adding a
further exemption. In view of this ap-
proach, it can well be said that Con-
gress agreed with the Supreme Court’s
holding that such workers are not em-
ployed in agriculture. (Goldberg v.
Crowley Ridge Assn., 295 F. 2d 7.) Irriga-
tion workers who are employed in any
workweek exclusively by a farmer or
on a farm in irrigation work which
meets the requirement of performance
as an incident to or in conjunction
with the primary farming operations of
such farmer or such farm, as previously
explained, are considered as employed
in agriculture under section 3(f) and
may qualify for the minimum wage and
overtime exemption under section
13(a)(6) or for the overtime exemption
provided agricultural workers under
section 13(b)(12). Where they are not so
employed, they are not considered as
agricultural workers (Farmers Reservoir
Co. v. McComb, supra), but may qualify
for the overtime exemption under sec-
tion 13(b)(12) relating to irrigation
work if their duties and the irrigation
system on which they work come with-
in the express language of the statute.
Where this is the case, it is not mate-
rial whether the employees are em-
ployed in agriculture.

§780.406 Exemption is from overtime
only.

This exemption applies only to the
overtime provisions of the Act and does
not affect the minimum wage, child
labor, recordkeeping, and other re-
quirements of the Act. The minimum
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wage rate applicable to employees em-
ployed in connection with supplying
and storing water for agricultural pur-
poses whose exemption from the min-
imum wage requirements was removed
by the 1966 amendments is that pro-
vided by section 6(b) of the Act.

§780.407 System must be nonprofit or
operated on a share-crop basis.

The exemption does not apply to em-
ployees employed in the described op-
erations on facilities of any irrigation
system unless the ditches, canals, res-
ervoirs, or waterways in connection
with which their work is done meet the
statutory requirement that they either
be not owned or operated for profit, or
be operated on a share-crop basis. The
employer is paid on a share-crop basis
when he receives, as his total com-
pensation, a share of the crop of the
farmers serviced.

§780.408 Facilities of system must be
used exclusively for agricultural
purposes.

Section 13(b)(12) requires for exemp-
tion of irrigation work that the
ditches, canals, reservoirs, or water-
ways in connection with which the em-
ployee’s work is done be ‘“‘used exclu-
sively for supply and storing of water
for agricultural purposes.” If a water
supplier supplies water for other than
‘“‘agricultural purposes,” the exemption
would not apply. For example, the ex-
emption would not apply where a por-
tion of its water is delivered by the
supplier to a municipality to be used
for general, domestic, and commercial
purposes. The fact that a small amount
of the water furnished for use in his
farming operations is in fact used for
incidental domestic purposes by the
farmer on the farm does not, however,
require the conclusion that the water
supplied was not exclusively “‘for agri-
cultural purposes’ within the meaning
of the irrigation exemption in section
13(b)(12). Accordingly, if otherwise ap-
plicable, the exemption is not defeated
merely because the water stored and
supplied through the ditches, canals,
reservoirs, or waterways of the irriga-
tion system includes a small amount
which is used for domestic purposes on
the farms to which it is supplied. On
the other hand, if the water supplier
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should maintain separate facilities for
storing and supplying water for domes-
tic use, it is clear that employees em-
ployed in connection with the mainte-
nance or operation of such facilities
would not be employed in activities to
which the exemption applies. Water
used for watering livestock raised by a
farmer is “‘for agricultural purposes.”’

§780.409 Employment “in connection
with the operation or maintenance”
is exempt.

The irrigation exemption provided by
section 13(b)(12) applies to ‘‘any em-
ployee employed * * * in connection
with the operation or maintenance of
ditches, canals, reservoirs, or water-
ways’’ of an irrigation system which
qualifies for the exemption. The em-
ployee, to be exempt, must be em-
ployed “‘in connection with the oper-
ation or maintenance’ of the named fa-
cilities; other employees of the irriga-
tion system, not employed in connec-
tion with the named activities, are not
exempt. The exemption may apply to
employees engaged in insect, rodent,
and weed control along the canals and
waterways of the irrigation system.

Subpart F—Employment or Agri-
cultural Employees in Proc-
essing Shade-Grown To-
bacco; Exemption From Min-
imum Wage and Overtime
Pay Requirements Under Sec-
tion 13(a)(14)

INTRODUCTORY

§780.500 Scope and significance of in-
terpretative bulletin.

Subpart A of this part 780 and this
subpart F together constitute the offi-
cial interpretative bulletin of the De-
partment of Labor with respect to the
meaning and application of section
13(a)(14) of the Fair Labor Standards
Act of 1938, as amended. This section
provides an exemption from the min-
imum wage and overtime pay provi-
sions of the Act for certain agricul-
tural employees engaged in the proc-
essing, prior to stemming, or shade-
grown tobacco for use as cigar wrapper
tobacco. As appears more fully in sub-
part A, interpretations in this bulletin
with respect to provisions of the Act

§780.502

discussed are official interpretations
upon which reliance may be placed and
which will guide the Secretary of
Labor and the Administrator in the
performance of their duties under the
Act. The exemptions provided in sec-
tion 13(a)(6) of the Act for employees
employed in agriculture is not dis-
cussed in this subpart except in its re-
lation to section 13(a)(14). The meaning
and application of the section 13(a)(6)
exemption is fully considered in sub-
part D of this part 780.

§780.501 Statutory provision.

Section 13(a)(14) of the Fair Labor
Standards Act exempts from the min-
imum wage requirements of section 6
of the Act and from the overtime provi-
sions of section 7:

Any agricultural employee employed in
the growing and harvesting of shade-grown
tobacco who is engaged in the processing (in-
cluding, but not limited to, drying, curing,
fermenting, bulking, rebulking, sorting,
grading, aging, and baling) of such tobacco,
prior to the stemming process, for use as
cigar wrapper tobacco.

§780.502 Legislative history of exemp-
tion.

The exemption for shade-grown to-
bacco workers was added to the Act by
the Fair Labor Standards Amendments
of 1961. The intent of the committee
which inserted the provision in the
amendments which were reported to
the House (see H. Rept. No. 75, 87th
Cong., first sess., p. 29) was to exclude
from the minimum wage and overtime
requirements of the Act ‘“‘employees
engaged prior to the stemming process
in processing shade-grown tobacco for
use as cigar wrapper tobacco, but only
if the employees were employed in the
growing and harvesting of such to-
bacco’”. The Report also pointed out
that “‘such operations were assumed to
be exempt prior to the case of Mitchell
v. Budd, 350 U.S. 473 (1956), as a con-
tinuation of the agricultural process
occurring in the vicinity where the to-
bacco was grown’. The original provi-
sion in the House-passed bill was in the
form of an amendment to the Act’s def-
inition of agriculture. In that form, it
would have altered the effect of the Su-
preme Court’s decision in the case of
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