Wage and Hour Division, Labor

Mitchell v. Huntsville Nurseries, 267 F.2d
286.)

(i) Tobacco. Handling, grading, dry-
ing, stripping from stalk, tying, sort-
ing, storing, and loading.

(J) Livestock. Handling and loading.

(k) Poultry. Culling, grading, cooping,
and loading.

() Honey. Assembling, extracting,
heating, ripening, straining, cleaning,
grading, weighing, blending, pack-
aging, and storing.

(m) Fur. Removing the pelt, scraping,
drying, putting on boards, and packing.

SPECIFIED DELIVERY OPERATIONS

§780.152 General scope of specified
delivery operations.

Employment in ‘‘secondary’ agri-
culture, under section 3(f), includes
employment in ‘“‘delivery to storage or
to market or to carriers for transpor-
tation to market’” when performed by a
farmer as an incident to or in conjunc-
tion with his own farming operations.
To the extent that such deliveries may
be accomplished without leaving the
farm where the commodities delivered
are grown, the exemption extends also
to employees of someone other than
the farmer who raised them if they are
performing such deliveries for the
farmer. However, normally such deliv-
eries require travel off the farm, and
where this is the case, only employees
of a farmer engaged in making them
can come within section 3(f). Such em-
ployees would not be engaged in agri-
culture in any workweek when they de-
livered commodities of other farmers,
however, because such deliveries would
not be performed as an incident to or
in conjunction with “‘such’ farming op-
erations, as explained previously. If the
“delivery”’ trip is within section 3(f)
the necessary return trip to the farm is
also included.

§780.153 Delivery “to storage.”

The term ‘‘delivery to storage” in-
cludes taking agricultural or horti-
cultural commodities, dairy products,
livestock, bees or their honey, fur-bear-
ing animals or their pelts, or poultry
to the places where they are to be
stored or held pending preparation for
or delivery to market. The fact that
the commodities have been subjected

§780.155

to some other practice ‘““by a farmer or
on a farm as an incident to or in con-
junction with such farming oper-
ations’ does not preclude the inclusion
of *““delivery to storage’ within section
3(f). The same is true with respect to
“‘delivery to market’’ and ‘‘delivery to
carriers for transporation to market.”

§780.154 Delivery “to market.”

The term *“‘delivery * * * to market”’
includes taking agricultural or horti-
cultural commodities, dairy products,
livestock, bees or their honey, fur-bear-
ing animals or their pelts, or poultry
to market. It ordinarily refers to the
initial journey of the farmer’s products
from the farm to the market. The mar-
ket referred to is the farmer’s market
which normally means the distributing
agency, cooperative marketing agency,
wholesaler or processor to which the
farmer delivers his products. Delivery
to market ends with the delivery of the
commodities at the receiving platform
of such a farmer’s market (Mitchell v.
Budd, 350 U.S. 473). When the delivery
involves travel off the farm (which
would normally be the case) the deliv-
ery must be performed by the employ-
ees employed by the farmer in order to
constitute an agricultural practice. De-
livery by an independent contractor for
the farmer or a group of farmers or by
a ‘“‘bird-dog”’ operator who has pur-
chased the commodities on the farm
from the farmer is not an agricultural
practice (see Chapman v. Durkin, 214 F.
2d 360, cert. denied 348 U.S. 897; Fort
Mason Fruit Co. v. Durkin, 214 F. 2d 363,
cert. denied 348 U.S. 897). However, in
the case of fruits or vegetables, the Act
provides a special overtime pay exemp-
tion for intrastate transportation of
the freshly harvested commodities
from the farm to a place of first mar-
keting or first processing, which may
apply to employees engaged in such
transportation regardless of whether
they are employed by the farmer. See
subpart J of this part 780, discussing
the exemption provided by section
13(b)(16).

§780.155 Delivery “to carriers
transportation to market.”
The term ‘“‘delivery * * * to carriers
for transportation to market’ includes
taking agricultural or horticultural

for
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commodities, dairy products, live-
stock, bees or their honey, fur-bearing
animals or their pelts, and poultry to
any carrier (including carriers by
truck, rail, water, etc.) for transpor-
tation by such carrier to market. The
market referred to is the farmer’s mar-
ket which normally means the distrib-
uting agency, cooperative marketing
agency, wholesaler, or processor to
which the farmer delivers his products.
As in the case of “‘delivery to market,”
when it involves travel off the farm (as
would normally be the case) the deliv-
ery must be performed by the farmer’s
own employees in order to constitute
an agricultural practice. Employees of
the carrier who transport to market
the commodities which are delivered to
it are not within the scope of agri-
culture.

TRANSPORTATION OPERATIONS NOT
MENTIONED IN SECTION 3(f)

§780.156 Transportation of farm prod-
ucts from the fields or farm.

Transportation of farm products
from the fields where they are grown or
from the farm to other places may be
within the ‘‘secondary’ meaning of ag-
riculture, regardless of whether the
transportation is included as ‘‘delivery
to storage or to market or to carriers
for transportation to market’’: Pro-
vided only, That it is performed by a
farmer or on a farm as an incident to
or in conjunction with the farming op-
erations of that farmer or that farm. Of
course, any transportation operations
which are part of, and not subsequent
to, the “primary’” farming operations
are also within section 3(f). These prin-
ciples have been recognized by the
courts in the following cases, among
others: Maneja v. Waialua, 349 U.S. 254;
NLRB v. Olaa Sugar Co., 242 F. 2d 714;
Bowie v. Gonzales, 117 F. 2d 11; Calaf v.
Gonzales, 127 F. 8d 934; Vives v. Serralles,
145 F. 2d 552; Holtville Alfalfa Mills v.
Wyatt, 230 F. 2d 398. If not performed by
the farmer, transportation beyond the
limits of the farm is not within section
3(f), even when performed by a pur-
chaser of the unharvested commodities
who has harvested the crop. The scope
of section 3(f) includes the harvesting
employees but does not extend to the
employees transporting the commod-
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ities off the farm (Chapman v. Durkin,
214 F. 2d 360, cert. denied, 348 U.S. 897;
Fort Mason Fruit Co. v. Durkin, 214 F. 2d
363, cert. denied, 348 U.S. 897).

§780.157 Other transportation
dent to farming.

(a) Transportation by a farmer or on
a farm as an incident to or in conjunc-
tion with the farming operations of the
farmer or of that farm is within the
scope of agriculture even though things
other than farm commodities raised by
the farmer or on the farm are being
transported. As previously indicated,
transportation of commodities raised
by other farmers or on other farms
would not be within section 3(f). The
definition of agriculture clearly covers
the transportation by the farmer, as an
incident to or in conjunction with his
farming activities, of farm implements,
supplies, and fieldworkers to and from
the fields, regardless of whether such
transportation involves travel on or off
the farm and regardless of the method
used. The Supreme Court of the United
States so held in Maneja v. Waialua, 349
u.S. 254. Transportation of
fieldworkers to or from the farm by
persons other than the farmer does not
come within section 3(f). However,
under section 13(b)(16) of the Act, dis-
cussed in subpart J of this part 780, an
overtime pay exemption is provided for
transportation, whether or not per-
formed by the farmer, of fruit or vege-
table harvest workers to and from the
farm, within the same State where the
farm is located. In the case of transpor-
tation to the farm of materials or sup-
plies, it seems clear that transpor-
tation to the farm by the farmer of ma-
terials and supplies for use in his farm-
ing operations, such as seed, animal or
poultry feed, farm machinery or equip-
ment, etc., would be incidental to the
farmer’s actual farming operations.
Thus, truckdrivers employed by a
farmer to haul feed to the farm for
feeding pigs are engaged in ‘‘agri-
culture.”

(b) With respect to the practice of
transporting farm products from farms
to a processing establishment by em-
ployees of a person who owns both the
farms and the establishment, such
practice may or may not be incident to
or in conjunction with the employer’s

inci-
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