APPENDIX D, COMMENTS AND RESPONSES

5. LETTERS FROM TRIBAL GROUPS AND FORT PECK TEST
LETTERS

This section contains 13 letters received from the Tribal group representatives listed in Table D2-3 and 41 letters
received regarding the Fort Peck flow tests (Table D2-4. Please note that, for the reader’s convenience, these
tables are sorted alphabetically by the sender. However, comment documents are printed in numerical order by
the comment identification number (first column). The page number each comment document begins on is also
noted in the tables. Responses to the comments coded (box with category and number) can be found grouped by
categories in Section 4 of Volume VI, RDEIS Comments and Responses, Part 1.

Table D2-3.  Summary list of comment documents received from Tribal groups, including response

codes.

Comment Page

ID Number Tribal Group/Representative Number Response Number

T0300002  Cheyenne River Sioux Tribe D2-111 Tribal-19; CR-9,12,15,16,17,23,24; EnSp-20;
WRH-21; ErSd-32; Hpower-12; WS-6; Legal-
34,35,36,37,38; Other-
148,194,225,226,227,229,230,231,232

T1100001  Fort Belknap Indian Community D2-160 Tribal-1,2,3,5,6,22; CR-6,12,17; Hpower-12;
Other-26,269,270

T0400001  Fort Peck Tribes D2-118 Tribal-21; Legal-39,40; Other-165,277

T0400002  Fort Peck Tribes D2-119 Tribal-3,21,22; CR-7,12,15,17; Rec-27; EnSp-
22,23; WRH-9,11,20; Fish-6; WQ-19; FC-9;
ErSd-22; Hpower-14,12; Nav-30; WS-7; Hydro-
32; Legal-41,42; Other-82,83,148,288,299

T0200001 Intertribal Council on Utility Policy D2-104  Tribal-18; Hpower-13; WAPA-7,8,9.10,11

T0300001 LeBeau, Sebastian (Bronco) D2-109 Tribal-47; CR-21,22; Other-148

TO500001  Lower Brule Sioux Tribe D2-127 Tribal-23,24,25; CR-6,17; WQ-34; Legal-
43,44,45; Other-46,148,270

T0600001 Mandan, Hidatsu and Arikara Nation D2-128 CR-11,12,13,14,15,16,17,18,25,26,27; Rec-12;
Legal-46,47,48,49,50; Other-
148,182,270,277,304,306,325,326,327,328,329

T0100001  Mni Sose Intertribal Water Rights D2-103 Tribal-2,4,16,17; Hpower-2,12; Legal-33; Other-

Caalition, Inc. 148
TO700001  Ogala Sioux Tribe D2-135 Tribal-13,18,26; CR-6,12,13; Legal-51,52,53,54;

Other-9,148,268,270,277,324,325
TO800001 Omaha Tribe Environmental Protection D2-138 Tribal-18,27; Legal-55; Other-268

Department

T0900001  Sisseton-Wahpeton Sioux Tribe D2-138 Tribal-8,13,17,18,19,22,48; CR-6,17; Hpower-
12; Other-268,269,270,299,306,321

T1000001  Standing Rock Sioux Tribe D2-139 Tribal-13,28; CR 6,7,8,11,16,17,28; Rec-16,22;
Fish-17; FC-35; WS-8; Legal-
56,57,58,59,60,61,62,63,64,65,66,67,68,69,
70,71,72,73,74,75,76; Other-
9,148,165,182,270,277,330,331,332,333
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Table D2-4. Summary list of comment documents received regarding the Fort Peck test, including
response codes.

Comment Page

ID Number Sender Number Response Number

PECKO0026 Amos, Mike D2-91 Hydro 9,36

PECKO0024 Anderson, David D2-90 ErSd 22

PECKO0023 Bidegaray, Jean D2-90 EnSp21

PECKO0028 Bidegaray, Reme D2-92  Other 82,83

PECKO0039 Bray, Rob D2-100 Other 82,83

PECKO0012 Bureau of Indian Affairs D2-81 ErSd 22; Other 64

PECKO0011 Carlson, Mike D2-80 Rec 2; Fish 20; ErSd 5; Hpower 29; Other 63

PECKO0013 City of Williston, North Dakota D2-82 ErSd 22,25; Other 65

PECKO0014 County of Roosevelt D2-82 WRH 9; ErSd 22; Hydro 11

PECKO0010 Dry Prairie Rural Water D2-78 ErSd 22

PECKO0001 Fort Peck Tribes D2-67 Other 334

PECKO0016 Fort Peck Tribes D2-84  Other 334

PECKO0017 Fort Peck Tribes D2-85 Other 334

PECKO0025 Fullmer, Russ & Holly Sugar D291 FC29

PECKO0015 Garwood, Edgar D2-83 ErSd 28; Other 82

PECKO0021 Garwood, Ronald D2-89  Fish 18; ErSd 28; WS 18

PECKO0030 Hardy, Boyd & Shirley D2-93 ErSd 22; Hydro 36

PECKO0033 Hardy, Boyd & Shirley D2-96 EnSp 28; FC 29; ErSd 22; Hydro 36; Other
12,124,275

PECKO0035 Hardy, Tim D2-98 Hydro 11; Other 12,82,83,124,197,275

PECKO0034 Henderson, John D2-97 Nav 52; Other 82,83,188

PECKO0038 Holen, Bob D2-100 ErSd 22; Hydro 13

PECKO0037 Holen, Chris D2-99 ErSd 5; Other 82,83

PECKO0027 Latka, Rebecca D2-92  Other 7,82,83

PECKO0029 Lone Pine Ranch, Inc. D2-93  Other 82,83

PECKO0031 Mattelin, Buzz D2-95 Hydro 9,36; Other 82,83

PECKO0004 McCone Conservation District D2-73  Other 220

PECKO0007 Missouri River Natural Resources D2-76  Fish 13,22

Committee

PECKO0009 North Dakota Game & Fish Department D2-78 Fish 22

PECKO0002 North Dakota State Engineer D2-71 FC 18; Hydro 19,20,23

PECKO0006 North Dakota State Engineer D2-75 Hydro 19,20,23

PECKO0042 Raaum, Jamie D2-101 Other 82,83

PECKO0044 Raaum, Jennesy D2-102 Other 82,83

PECKO0043 Raaum, Terril D2-102 Other 82

PECKO0036 Roth, Nickie D2-99 FC29

PECKO0019 Burns, Senator Conrad D2-88 CR 1; EnSp 4; ErSd 24; Hpower 29; Hydro
25,9,22,10,23,20,2; Other 82,87

PECKO0018 Conrad, Senator Kent (Shirley Hardy) D2-87 Hpower 8; WS 17; Hydro 24,11; Legal 81; Other
82,83,223,224

PECKO0032 Shae, Jerry D2-96 Hydro 9; Other 82,83,188

PECKO0003 State of Montana DNRC D2-72  ErSd 24; Hydro 21,10,22; Other 62,82

PECKO0005 State of Montana DNRC D2-74  ErSd 5; Other 82,83

PECKO0022 Thiesson, Allen D2-89  ErSd 22; Hpower 29;

PECK0041 Weinmeister, Victor D2-101 ErSd 22; Other 82,83
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FORT PECK TRIBES

Assiniboine & Sioux
May 30, 2001

Enitirg Listhor

Other 334

RE:  Fort Peck Mini and Full Tests
and Future Operations

Dear Ms. Latka:

Please refer to our previous correspondence on this subject dated November 19, 2000,
and March 15, 2001. The Tribes continue to correspond with you to ensure preservation and
protection of our valuable Missouri River and its valley between river miles 1621 and 1762, a

distance of 141 miles (with minor exception) along the River on the south boundary of the Fort
Peck Indian Reservation,

The Fort Peck Assiniboine and Sioux Tribes appreciated the initiative of the Corps of
Engineers to visit the Tribal Council on February 16, 2001, and on April 30, 2001 to present plans
for the Fort Peck Mini Test and future operations of Fort Peck Dam. The Tribes further
appreciated the Gover to-G Itation provided by the Corps of Engineers
consistent with Executive Order 13175 and the decision by the Corps of Engineers to refrain from
testing or further changes in the operation of Fort Peck Dam until our cancerns are fully

ddi f and plans, ptable to the Fort Peck Tribes, are developed. Until acceptable plans

are implemented, the Tribes oppose the testing and any change in fusture operations to
accommodate a spring rise,

Bill Miller, John Remus and Becky Otto staff were highly courteous in the last meeting
and made meaningful presentations to the Tribal Council respecting the proposed mini and full
tests and the future spring rise. We regarded the ing as a inuing step in Itati
Our November 19, 2000, and March 13, 2001, letters requesting plans from the Corps to
accommodate a variety of issues were not addressed by Corps of Engineers staff during the

ings, nor was a resp pected that quickly. However, the Tribes continue to expect
specific plans from the Corps of Engineers with regard to the following:

. Plan for protection of our regional MRI intake site and related facilities in the floodplain
(PL 106-382), including a plan for repair and/or replacement of those facilities if damaged
by future operations connected with a spring rise or otherwise;

Plan for funding additional water treatment plant costs associated with enhanced levels of
suspended solids caused by the spring rise;

Paoplar, Montana 59255 P.O. Box 1027 {406) 7685155 E’ﬂ }
M

Plan for protection, mitigation, replacement and associated financing of existing intake
sites along the Missouri River within the Fort Peck Indian Reservation for the Fort Peck
Irrigation Project, other private intakes and newly proposed intakes;

Analvsis of the impact of future operations on erosion of the north bank, including maps
(GIS) of the Missouri River Valley outlining soil types, geologi lies and other
factors relevant to erosion; .

. Plan for compensating landowners for erosion; -

. Plan for safety during testing and future operations, including ass
to perform properly; BT N

Plan for baseline measurements and future monitoring of resources including water *
quality, total sediments, aquatic habitat, riparian habitat and other resources;

. Analysis and presentation of benefits of spring rise to Fort Peck Assiniboine and Sio
Tribes. v

C We asked for a timeframe for response to our request for consultation and coordinatias
and expressed our willingness to meet with the Corps of Engineers at any time: ;

Since the meetings there has been progress on a contractual relationship between 1
Tribes and the Corps of Engineers to inventory cultural resources along the Missouri River
Valley. Because more time (an additional year) is available before the mini and full tests, t .
Tribes have determined that it would be appropriate to undertake more responsibility for the”
collection of baseline information related to riparian habitat, namely the cottonwood forest zone
within the Reservation. Corps of Engineers staff member, Mike George, was clear during our
February meeting that a program for restoration and regeneration in this ecological zone is-:
needed, and such an effort would be supported by the Corps. Enclosed, please find a proposal to
undertake necessary investigations on the subject of the cottonwood forest zone. ‘

Mr. Miller has also referred to the developmerit of a monitoring plan in conjunction with
the U.S. Geological Survey. While the subjects to be included.in the monitoring plan were not
discussed in detail, the Tribes expressed their interest in participating with the Corps and USGS in
the development of that monitoring plan.. We are hopeful that you can correspond with us to
accomplish this objective. (You may also wish to review our “needs assessment” that was
furnished pursuant to section 203 of WRDA 2000).
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cc Mr. Bill Miller

Total sediment discharge and analysis is one of the areas of monitoring that was di i
at the meeting and has been the subject of correspondence from the Tribes’ consultant and Mr.
Miller. This part of the monitoring program will provide additional insight into the movement of
sediment in the Missouri River below the Dam and identifiy with more detail the areas of erosion
and deposition to be exp i with future op at Fort Peck Dam to produce a spring rise.
Please find 2 memo to Mr. Miller (enclosed) on the subject of sediment discharge showing that

limited, existing data indicate as much as a 7% i in suspended sediment discharge at
Culbertson, MT, with the spring rise. |+~ 0 .~ . o,

The Tribes would appreci . cor pond from you outlini Dﬂie‘ ,. you are taking
10 address our concems and to move forward to. implement the plans and ariafyses requested by
the Tribes. - L B AR

- ~Sincerely

Arlyn Hedddress, Chairman
Fort Peck Assiniboine and Sioux Tribes

Ms. Rose Hargrove

The Honorable Max Baucus
The Honorable Conrad Burns
The Honorable Dennis Rehberg
Tribal Council Members
Mr. Tom Escarcega

Ms. Marv Pavel

Mr. Mike Watson

PROPOSED RIPARIAN COTTONWOOD STUDY
_ MISSOURI RIVER
FORT PECK INDIAN RESERVATION

May 2001

Submitted to:
Corps of Army Engineers
Omaha, Mebraska.

Submitted by:
The Fort Peck Assiniboine and Sioux Tribes
Fort Peck Indian Reservation
Poplar, Montana
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Studies of the Platte River in Nebraska (Johnson 1994) found that cottonwood forests
have colonized formerly active channels of the Platte River as a result of lowering of
stream flows for irrigation and to fill dams. This finding differs from results reported by
researchers in Montana and Alberta. Accordingly, Johnson (1994) observed that
respanses of the Platte River differed from responses of other rivers. He states that the
divergent response observed. despite similar disturbances, indicates complex
relationships among plants and geomorphic processes operating on floodplains and the
difficulties in understanding, generalizing, and predicting the impacs of modification of
stream flow on natural ecosystems.

i I iew — ver

This section is included because the Fort Peck Tribal Council expressed concern over the
extensive damage and mortality to cottonwoods along the Missouri River. Studies on
beaver ecology and field observations on the Reservation indicate that beaver depredation
on cottonwood is 2 major factor in declines of cottonwood forest on the Fort Peck
Reservation. It is probable that historic operation of the Fort Peck Dam has influenced
beaver population densities, distribution, and effects on cottonwoods

General information on life history, behavior, and ecology of beavers is presented Olson
and Hubert (1994) and Jenkins and Busher (1979). Beavers generally breed in January or
February and give birth in May or June in lodges, constructed of mud and sticks, or in
burrows excavated into riverbanks. Typically, bank burrows have underwater entrances
that deter predators such as coyote and wolves and remain free of ice in winter,

Beavers live in family groups called colonies. Each colony of beavers occupies a reach
of stream in common, uses a common food supply, and lives in the same burrows or
lodges. Each colony is territorial and marks its territory with scent 2osts to deter use of
space and food by neighbaring colonies. Density of colonies and numbers of individuals
varies depending on food supply, availability of sites suitable for winter burrows, history
of flooding, and levels of mortality (e.g, from starvation, predation. trapping, and
disease). Bergerud and Miiler (1977) found that temitorial behavicr spaces colonies,
dispersing populations within limits of food and water resources. However, territorial
behavior does not prevent overutilization of food resources and pogulation declines from
reduced reproduction and increased mortality.

Beavers eat relatively large amounts of herbaceous vegetation in summer, but rely on

trees and shrubs for critical winter nutrition. In order of preference. beavers eat aspen,
willow, cottonwood, alder, and red-osier dogwood most frequently {Olson and Hubert
1995)

Dams can influence beaver populations by converting riparian areas to reservoir pools.
Reservoir pools typically provide poor habitat for beavers because: shoreline vegetation
is sparse, often lacking in favored food plants: reservoirs typically have unstable banks
unsuitable for construction of burrows because wave action erodes banks and formation

of winter ice separates beaver from water (burrows and security from predation) and food
(Brown 1989, Bissell and Brown 1987).

Mack and others {1990) studied how Kerr Dam on the Flathead River has affected beaver
and other wildlife. They found that stream flow fluctuations caused by Kerr Dam caused
winter colony sites to be de-watered, flooded. and subjected to extreme shoreline icing.
Heavy icing followed by rising water levels dislodged beaver food caches.

Lesica and Miles (1998) found that high beaver populations on the Marias River of
Montana greatly affect riparian ecology by destroying cottonwoods and allowing
proliferation of Russian olive. They speculate that beaver populations may have been
enhanced through flow regulation by the Tiber Dam that increases the number of
potential den sites safe from flooding and severe drawdown. This effect on population is
supported by studies of Collins (1976), that found dramatic population movements
occurred when beavers abandoned dwelling sites (lodges and burrows) due to seasonally.
high and low stream flows.

Beaver populations are controlled largely by dispersal (Olson and Hubert 1994). Two-
year old beavers leave the colony in late spring in search of mates. Dispersing two-year
old beavers usually move 5 to 10 miles with moves of over 100 miles being reported.
Mortality during dispersal is usually substantial

PROPOSED STUDIES

Proposed Tasks

The following proposed tasks will be completed by a plant ecologist, a biometrician with
experience with statistical analysis of vegetation data, and two field technicians.
Estimated costs are included for each task

Task | - Obtain maps and aerial photographs

U.S. Geological quad maps and aerial photographs will be obtained for the portion of the
Missouri River on the Reservation.
Estimated cost - $1500.00

Task 2 — Establish Continuous Forest Inventory (CFI) Plots

CFI plots would be located in forest communities on the floodplain of the Missouri River.
Plot establishment and measurement would generalty follow U.S. Forest Service National
Forest Inventory and Analysis protocols. Plots would be located systematically with a
random start within strata of interest. Up to 13 plots per strata (45 plots assuming three
strata) are anticipated, consisting of clusters of three (3) 0.04 ac subplots. Each subplot
would be permanently marked with metal tags in reference trees, photo documented, and
located with a global positioning system unit. At the time each subplot is established,
trees greater than 5 in diameter at breast height would be measured for data would

S3ISNOJSIY ANV SINIWWNOD ‘g XIANIddY
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measured for species, diameter, height, crown class, condition, and age. Amounts of
beaver damage to woody plants will be recorded for each subplot, as well. Within each
suhplm, microplots would also be measured to tally seedlings and saplings by species and
size class. Foliar cover of associated shrubs and herbaceous plants would be identified
for each species in the plot. Approximately 2 to 4 plots (6 to 12 subplots) would be
established per day using a crew of two (2), depending on access and stand conditions.
Remeasurement of these plots would take significantly less time in the future,

Estimated cost {135 subplots @ $300 per subplot) $40,500,00

Task 3 - Analyze Vegetation Data from CFI Plots

Data collected for CFI plots will be analyzed to d i ive char istics of
stand stocking and structure. -Parameters that will be summa.nzed include, at a minimum,
trees per acre, hasaJ area per acre, gross and net volume per acre, and relative density

Di. ial ies will present selected data by diameter classes,
height, cl.a.sses crown classes, age classes, and-or condition classes. Age-diameter and
age-height data would also be evaluated to identify significant relationships. Upon
remeasurement of CFI plots, components of farest growth can be determined, including
survivor growth, monality, ingrowth, and removal. At that time, analysis of trends would
also be possible, describing significant changes on stand stocking and/or structure.

Estimated Cost $7,500

Task 4 = Prepare Report on Status of Cottonwood Forests

After the data for CFI plots is analyzed and interpreted, a report will be prepared which
presents the spatial extent, vegetation characteristics, seral ecology, community structure
of contonwood forests on the Reservation. The relationships among hydrology,
cottonwood reproductiun {or lack of reproduction), and age structure of cottonwood

ities will be d d. Projections concerning expected declines in cottonwood
densny and vigor associated with continued operation of the Fort Peck Dam will be
addressed.

Estimated Cost $25,000

Task 5 - Prepare a Cottonwood Mitigation Plan

Because the continued survival of cottonwood ities is of sut ial importance
to the Fort Peck Assiniboine and Sioux Tribes. measures will be identified to enhance
regeneration of cottonwoods in the riparian zone of the Missouri River on the
Reservation. Proposed locations where cottonwoods could be established will be
identified Methods for regeneration cottonwoods and probability of success will be
addressed.

Estimated Cost - $15.000

Esti al projec 89,500 00
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December 20, 2000 Office of the State Engineer

Becky Latka
CENWO-PM-AE
215N 17* Street
Omaha, NE 68102

Dear Becky:

L

This letter is being written as a follow up to my letter dated November 9, 2000, and is being submitted as the Water

‘Commission’s comment for the full test of a spring rise from Fort Peck. Again, the Water Commission supports
the Fort Peck spring rise tests but wants to reiterate the importance of monitoring the situation both before and
during the tests.

‘With the continued drought conditions being faced within the basin it is imperative that the tests be postponed until
there is adequate water in Fort Peck Reservoir. If low water levels in Fort Peck preclude the mini-test in 2001, the
full test should be postponed until the year after adequate water is available to complete the mini-test.

‘The Water Commission is very concerned that the spring rise does not cause downstream flooding along the North|
Dakota reach of the Missouri River upstream from Lake Sakakawea. The 1mgmon of high-valued crops in this

| Hydro-20 |

reach is essential to the economic well-being of both the irrigators and the ities. In order to
prevent flooding of these crop lands, the Corps needs to monitor the following; the water level of Lake
Sakakawea, the flows from the Yellowstone River, and the total flows (not only the releases from the reservoir) on|
the Missouri River.

On June 24, 1999, the stage at Missouri River Stage Gage No. 6, located at river mile 1576.0, was 25.07 ft which,
caused minor flooding mostly limited to the drains in the Buford-Trenton Irrigation District. Observed readings

from flow gages on the Missouri River, RM 1620.76, at Culbertson, Montana, and the Y River, RM
29.2, at Sidney, Montana, were 9850 cfs and 52,900 cfs, respectively at which time Lake Sakakawea was at an
elevation of approximately 1845.0 ft msl. These two flow gages are referenced because they are the nearest
upstream flow gages from the area in question and are roughly equidistant from Gage No. 6. We expect that is
Lake Sakakawea was higher less flow could be passed at a given stage at this gage and if Lake Sakakawea were
lower the stage would be lower for a given flow.

Based on conversations with the Buford-Trenton Irrigation District it appears a stage of roughly 25.0 feet at Gage)|
No. 6 would be the approximate maximum stage the area should be able to handle without causing large-scale
flooding. It needs to be noted that these numbers are estimates and that the Corps need to diligently monitor the
entire reach from Fort Peck Dam to Lake Sakakawea to insure against damage to downstream landowners. Based|
on this single data point, June 24, 1999, it appears this would be equivalent to a combined flow of approximately
62,000 cfs.

The Water Commission supports the process of slowly increasing the releases until full test flow is reached as a
means to insure against downstream flooding. It is critical that Yellowstone flows be monitored so the total flow
docs not exceed 62,000 cfs. If Lake Sakakawea is above 1845.0 ft more caution will be needed to insure flooding
does not occur near the confluence of the Yellowstone and Missouri Rivers. While the mini-test poses less risk of

flooding than the full test, it is critical that the mini-test be monitored to insure against flooding and to provide dat

900 EAST BOULEVARD * BISMARCK, ND 58505-0850 * 701-328-4940 + TDD 701-328-2750 * FAX 701-328-3696
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to help in estimating the flows possible for the full test. Again, we ask that this office be kept fully informed as the | -
tests are conducted.

Thank you again for the chance to on such an imp

Sincerely,

David A. Sprynczyfatyk
State Engineer

DAS:IP/1392

g
DEPARTMENT OF NATURAL RESOURCES .

AND CONSERVATION

PECK0003

December 27, 2000

Ms. Becky Latka

Corps of Engineers, Omaha District
ATTN: CENWO-PM-AE

215N. 17th St.

Omaha, NE 68102

Dear Ms. Latka:

The Montana Department of Natural Resources and Conservation offers the following comments
as part of the scoping process for the environmental assessment of the Fort Peck flow
modification "full test" scheduled for May and June of 2002.

The proposed spring rise from Fort Peck has attracted a great deal of interest among Montanans
who live and work along the stretch of river between Fort Peck and Lake Sakakawea. On several
occasions, we have expressed our concerns to Corps staff who are working on the spring rise
project. In general the concerns which need to be add d in the envi 1

include: impacts to irrigation pump sites, municipal water intakes, and historical and cultural
sites caused by high flows and debris;

the extent of erosion expected to occur at various flow rates; adeqy safety
averting potential damages from flooding; and mitigation and compensation for damages due to
higher flows.

In order to prepare for the change in flows, it will be essential that the Corps provide as precisely
and accurately as possible estimates of anticipated river stages and velocities associated with
various flow levels and identify river reaches likely to be impacted most significantly. Using
USGS gaging station rating curves and Corps cross-sectional data, the Corps must provide
estimates of river stages for flows between 10 kefs and 35 kefs for all pump and intake sites and
assess the likely impacts of various flows. Owners of sites to be impacted significantly must be
notified immediately. This information is essential so that people will know what river
conditions to expect at various flows. Reasonable expectations will allow for more effective
decisions regarding protection of water intakes, infrastructure, and banks.

If it is not already included, we request that a measure of erosion be included in the monitoring
program. Such a measure would provide an indication of the impact of spring flows on river

A‘ MARC RACICOT, GOVERNOR 1625 ELEVENTH AVENUE
M\
Som — SIATE OF MONIANA
T
Sty DIRECTOR'S OFFICE (406) 444-2074 PO BOX 201601
s ey ‘TELEFAX NUMBER (406) 444-2684 HELENA, MONTANA 59620-1601

|ErSd 24 |

conditions as well as on land use adjacent to the river. It is important that the for the
monitoring program be included as early as possible so that baseline conditions can be
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established. To protect banks jeopardized by higher flows, construction of structures may be
necessary at sensitive sites such as across from the spillway.

In the interest of public safety, we strongly encourage the Corps to communicate plans for flow
modifications sufficiently to warn the public of ct in river ditt These ing;
should be relayed through local media and posted at access sites.  Also, the test plan should
anticipate the possibility of a significant rain event on any tributaries between Fort Peck and
Sakakawea and grant onsite authority to immediately reduce releases in the event of such an
emergency.

Substantial investments have been made based on average flows for May and June over the last
twenty-five years. These and future investments are central to the success of new irrigation
prajects and economic development efforts in the region. Many of these points of diversion may
not be functional with the higher spring flows proposed. Any plan for implementing the spring
rise must address mitigation of and compensation for impacts to banks, intakes, and
infrastructure caused by alteration of the flow regime.

For many of us who deal with management of this large and complex river system, a spring risc
represents the implementation of a fairly abstract operational scheme. For those Montanans
below Fort Peck, the consequences of such a scheme are quite real and give rise to many urgent
practical considerations. These folks will be the ones bearing a substantial portion of the basin's
burden to mitigate for environmental impacts of operation of the river system. We owe them
every effort to ensure that their concems are adequately addressed. We urge you to continue to
work closely with those parties to ensure that the potential impacts of the tests and subsequent
spring rise are understood as clearly and as soon as possible.

Lk

ARTHUR CLINCH
Director

c: Bill Miller
Larry Cieslak

{08 10" St

Circle, MT 58215-0276

LOWER MISSOURI RIVER COORDINATED RESOURCES
MANAGEMENT COUNCIL

hhwa’mmmnmadﬂlngrmhhdpmm“mﬂmﬁwna

and species, offered to consider allowing some
eperimental flow releases out of Fort Peck Dam. We did this through the Missouri River
Basin Association planning process, and we did this on the assumption that we, the affected
tandowners, would be consultad every step of the way.

Suddenly, we see the U.S. Fish and Wildlife Service in its Biological Opinion is
recommending a Fort Peck spring rise:

% Much bigger than the one we had agreed to,

& Mammmhﬂwmmmhﬂ

%+ With no p tion that would if
-4

&>

mmmmmlmmlmwm
Wmuwmmmmmmnmlmmmmmw
tribal landowners, and

Without consulting at all with the affected state and tribal landowners.

We understand that the Service sees its role as protecting species rather than humans.
Hwer mrwmmmmmdmmmwmwm

bad government. In addition, it hurts your chance of success because we will likely now
oppose the changes you suggest.

It i& not too late to negotiate a sohution 10 the Fort Peck Spring rise issue that will be good for
the species and the landowners. However, in order to do so, we request that you personally
wisit our area and discuss the matter with us.

73
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September 27, 2000

Page 2
The Corps of Engineers Is holding Missouri River Annual Operating Plan meetings in the
following locations:
Glasgtm,MTme.OdoberB“’.m at the Cottonwood [nn from 7 - 9 p.m.
Culbertson, MT on Wed., Odnber4 , ait the First Community Bank from 12:30 - 2:30 p.m.
Wolf Paint, MT on Wed., October 4™, at the Sherman Mator Inn from 7 - 8 p.m.
Please take the opportunity to come to these meetings so that we may discuss the Fort
Peck spring rise issue with you. Again, we agree with your mission of recovering the basin's
species. However, we are left with no choice but to oppose the Service if it continues to
ignore our legitimate questions and concems about the flow adjustments.

We thank you for your consideration, and we look forward 1o seeing you in October.

= .

“' ri River Coordinated F Council

Ce: BG Carl A. Strock

CRM COUNCIL MEMBERS: BOONE A. WHITMER - GEORGE BUDAK - LARRY MIRES
CAWINDOWS\TEMP\Contemporary LetteR-CRM.doc

3 PECK0005 "/(;7/53
DEPARTMENT OF NATURAL RESOURCES
. AND CONSERVATION P L
MARC RACICOT, GOVERNCR 1625 ELEVENTH AVENUE

— SIATE OF MONIANA

DIRECTOR'S OFFICE (406) 444-2074 PO BOX 201601
TELEFAX NUMBER (406) 444-268¢ HELENA, MONTANA 59620-1601

November 17, 2000

Ms. Becky Latka

Corps of Engineers, Omaha District
ATTN: CENWO-PM-AE

215N, 17th St.

Omaha, NE 68102

Dear Ms. Latka:

The Montana Department of Natural Resources and Conservation offers the following comments
as part of the scoping process for the environmental assessment of the Fort Peck flow
modification "mini-test” scheduled for May and June of 2001.

Not surprisingly, the alteration of releases from Fort Peck as planned in the proposed tests and
subsequent implemenation of a spring rise causes much concern among those likely to be
impacted by such a proposal. We urge you to continue to work closely with those parties to
ensure that the potential impacts of the tests and subsequent spring rise are understood as clearly
and as soon as possible. Local concerns which need to be addressed in the environmental
assessment include: Impacts to irrigation pump sites, municipal water intakes, and historical and
cuitural sites caused by high flows and debris; The potential for flooding; and The impact on new
irrigation projects and economic development efforts in the region. In order to prepare for the
change in flows, it will be essential that the corps provide as accurately as possible estimates of
anticipated river stages and velocities associated with various flow levels and identify river
reaches likely to be impacted Also, in the interest of public safety, we strongly encourage the
comps o communicate plans for flow medifications sufficiently to wamn the public of changes in
river conditions.

If it is not already included, we request that a measure of erosion be included in the monitoring
program. Such a measure would provide an indication of the impact of spring flows on river
conditions as well as on land use adjacent to the river. It is important that the measures for the
mouitoring program be included as early as possible so that baseline conditions can be
established.

We realize that these concerns apply more to flows higher than those anticipated for the mini-
test. We believe, however, that the levels of concern are a matter of degree and remain relevant
to the mini-test. We appreciate the spirit of cooperation displayed by the corps in engaging the
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interested parties along the river to identify issues of concern. We believe such efforts bode well
for the effective and responsive implementation of the flow modification tests.

il

ARTHUR CLI
Director

c: Bill Miller

Larry Cieslak
Tim Bryggman, DNRC

Office of the State Engineer
November 9, 2000

Becky Latka
CENWO-PM-AE
215N 17" Streer
Omaha. NE 68102

Deear Becky:

Thank you for the opportunity to comment on the proposed spring rise tests out of Fort Peck Reservoir. | support
the tests. but request several imponiant items be monitored before and during the tests.

First. there needs to be adequate water in Fort Peck Reservoir before the tests can be justified. With the drought
conditions and low reservoir levels the upper basin states are currently facing. it is recommended the tests be
postponed if system storage doesn’tincrease from March 15 to May 1 or if inflows are not predicted to exceed
median flows. If low water levels in Fort Peck pn.clude doing the mi 2001, the full test should be

postponed until the year after adequate water is [ lete the mini-test,

The other area of concem is downstream flooding. A large percentage of the bottom lands above Lake Sakakawea
in North Dakota are used w irrigate high-value crops. Flooding of these crop lands would be very detrimental to
both the landowner und the local communities. Therefore, special precautions should be taken to insure against
such flooding. This will require monitoring the level of Lake Sakakawea, the flows from the Yellowstone River.
und lhe total flows (nod just the reservoir releases) on the Missouri River, 1 suppon the process of slowly

1g the releases until full test flow is reached as a means o insure against downstream flooding. While the
oses bess sk of flooding than the full wese it will still require monitoring to insure against Aooding and
te provide dats to help in estimating the flows possible for the full est. We are working with area landowners to
provide additional information and Mows that will not cause Aooding in our comments for the full test. Also. [ask
that ihis office be kept fully informed as the rests are conducted.

Finally. T applaud the Corps for holding the inf: i ings. bur am di inted the comment deadlines
were noc included in the origimal correspondence regarding the tests. People interested tn commenting on the
spring rise 231, but who were unable ro atend one of the meetings. have no way of knowing when the comment

deadlines are unless they obtained a copy of the comment sheets from a friend or neighbor.

Thank yeu again for the chunce 10 comment on such an important undertaking.

i s, qpl}lll.l\ll.ll\vlnl

State Engineer

DASIP 392
Enclosure

75
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1434 316ch Lane » Missouri Valley, lowa 51555 * 7rz-642-4121 + Fax712-642-2460

November 13, 2000

Ms. Becky Latka

CENWO-PM-AE

Omaha District, U.S. Amy Corps of Engineers
215 North 17h Street

Omaha, NE 68102

Dear Ms. Latka:

I am writing in response 1o the Corps of Engineers’ October 30, 2000 news release extending the public comment
period for the Fort Peck Flow Modification “mini-test” and full test scheduled for 2001 and 2002.

The MRNRC and its technical sections strongly support these preliminary tests as we view them as initial steps in
adaptive management of the river. This support is reflected in specific Annual Operating Plan (AOP)
recommendations for modified Fort Peck releases that we have provided to the Corps since 1997.

Both the mini-test and full test should be timed properly and be dependent on storage conditions in the reservoirs

1l

and projected basin runoff. We are convinced that both tests can be accomplished without tively impacting
reservoir levels in either Fort Peck Lake or Lake Sakakawea or causing downstream flooding problems. Please refer|

Fish 13

to our September |. 2000. and September 21, 2000, letters to Colonel Meuleners, Missouri River Region Deputy
Commander. for guidance concerning the timing of the tests. maintenance of reservoir kevels during fish spawning,
and the circumstances under which unbalancing of reservoir storage should occur. Tam also enclosing a copy of an
August 24, 1999. letter from the North Dakota Game and Fish Department to the North Dakota State Water
Commission which provides guidance for avoiding flooding problems below the confluence of the Yellowstone
River.

The news release states that both tests will occur between May | and July 1. As noted in the above letters, releases
should occur in Jure at the earliest as this is when reservoir surface water terperatures will be within the range to do
the most good and also when native fish in the river will be spawning. June releases also would avoid lowering of
Fort Peck reservotr levels during reservoir fish spawning which occurs in April and May and because inflows into
the reservoir from snowpack runoff are normally highest in fune. We also reemphasize the need to extend spillway
releases during the full test out to August 20 to provide adequate water temperatures for incubation and development
of recently spawned native fish in the river. This means that once the higher June flow is suspended on July 1,
normal releases during the rest of the summer also must have a spiltway component--otherwise you may see no
tecruitment of fish (survival after being hatched) eéven though spawning occurred during the rise,

Mool Manta
nd Parks Com

partrment of Fish. Wldlife. ind Parks + North Dakots Game and Fish Pepartment + Suurh Makora Peparcment of Game, Fish, and Parks
o = T Department o Narweal Resources « Kansas Dyparimsac of Wildlfs and Parks « Mizsvare Department of Conservation

Letter to Becky Latka
Page?
November 16, 2000

I appreciate the opportunity to comment. Please contact me at 7123361714 if you have any questions. The
MRNRC and our technical sections are available to assist with planning for the tests, including development of
monitoring plans.

Sincerely,

A

Tom Gengerke
MRNRC Chair
lowa Department of Natural Resources

Enclosure

MRNRC Delegates

MRNRC Ex-Officio Members and
Cooperating Agencies

MRNRC Technical Section Chairs

MRBA Executive Director

FWS Missouri River Coordinator (Olson)
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Mev 16 00 09:32a Mike Levalley

'NORTH DAKOTA

GAME & FISH
DEPARTMENT

“Wariety in Hunting and Fishing ™

T12-B42-5431 p.2

GOVERNOR, Edward T. Schafer

DIRECTOR, Dean C. Hildebrand
DEFUTY, Rager Rostver

100 Narth Bismarch Expresvway
Bismarch. North Dakata S850!-5095
Flone: {70} 3286300
FAX: [T01) 328-6352

August 24, 1999

Dave Sprynczynatyk
ND State Water Commission
Bismarck, ND 58501
Dear Dave:
One ofap i River Water Control Master Manual alternative is to

provide additional {warm-water) releases in late spring-carly summer from Fr. Peck Dam. Missouri

River Basin Association (MRBA) has discussed this marter and bas{is) considered{ing) it as the one flow

recommendation that deals, to some degree, with endangered, native fish species. 1 would like to provide

vou with my departments position on this issue so that you will have a full understanding on the need

(from our perspcr:uve} for the Ft. Peck releases. The Ft. Peck reach has been :mphas z.ed because ofits
for water native fish and limitations in other i

segments,
The natural hydmgmph has been @ ‘buzz term’ in recent years in terms of reclaiming some of the
d and for native fish species. We understand fully that
dmusl: st if not all oflls would like to assist in the full recovery of these species to pre-impoundment
levels, societal needs will forever prevent this from occurring. However, we believe there are some smail
steps that could be taken (and evaluated) which may enhance the existing populations and h 1

prevent them (.. si chubs) from b g another Iy listed species.

Within Morth Dakota these small steps would include mamlxlnu!g the Yellowstone River
{including its shoreline and current flow regime) in its present condition and supporting a genuine
afempt to modify Fr. Peck releases. Since the intent of this letter is to provide you with additional
information for a new Master Manual alternative, the remaining comments will focus on Ft Peck
releases.

The objectives of a spring Ft. Peck release are to 1) provide the hydralogical cue for native fish
to spawn and maintain the needed flows for fish to rear, 2) provide the temperature cue for native fish 1o
spawn and maintain temperatures for fish to rear and grow, and 1o a lesser degree 3) reconfigure the river
{but within its banks} $o to create new sandbars, etc. Since the benefits from these o'hJecuves are only
conceptual at this point, we fully support tagging the Ft Peck release i as
it is absolutely imperative that if this operational component is any part of an adopt:d alternative, it nm:t
be implemented in a manner that cnsures its best chance for success - anything less will only be a
casmetic anempt to deal with somc wmp!ex environmenial issues.

The attached loped by dle Mi Rwer MNatural Resources Commifiee
{MRMRC), are based on the best scientific i to biological staff in Morth Dakota and
Montana, many whom work this stretch of the Missouri River mulinely. In addition to these
recommendations, my Department strongly supports and/or reinfi the three following points:

-Now

‘16 00 0S:32a Mike LeValley 712-642-5431

Sprynczynatyk Letter Cont.
Page 2

- Since many of the species intended to benefit from modifications to Ft. Peck releases are long-
lived (e.g. sturgeon, paddlefish, sauger, etc), the time frame to gauge success or failure must be of longer
duration. This is especially true given the climatic and hydrologic variability within the Missouri River
Basin. Biological staff recommends and I concur the experimental release period must be for a minimum
of a ten year period.

- During projected upper decile runoff years, the proposed (see MRNRC recommendations) 38
kefs one-day release from Ft. Peck would be reduced if the Yellowstone River flow (Sidney gauge) is
more than 60 kefs. Likewise, the proposed 24 kefs 30-day release from Ft. Peck would be reduced until
the Yellowstone flow dropped below 70 kefs. This is based on our desire not to surpass the mid-June
1997 inflow (from the two rivers) into Lake Sakakawea of approximately 100 kefs.

- Erosion has been a concern for landowners bordering the Missouri River. Proposed higher
flows from Ft. Peck have already raised the ire of some landowners and apparently the cry for more bank
stabilization. Again, instead of bank stabilization we would like your office to promote the merits of
long-term sloughing or conservation This is extremely imp for all of the Missouri
above Williston as well as the Yellowstone rivers. Unquestionably, maintaining this area is critical for
rare species in North Dakota and deserves special attention. Bank stabilization efforts in this area will
only reduce the habitat needed for various native fish species as well as least terns and piping plovers. At
the same time, we’re not cpposed to protectmn of infrastructure but this must be done on a case by case
basis with an hy ; otherwise, sloughi ation offer
the p ion the natural deserve while providing impacted fand with monetary
reimbursement.

We do have a serious concern if the are not impl d ty: the
increase flows in early May at the confluence of the Missouri-Yellowstone rivers, caused by the increase
in Ft. Peck releases, will move psddleﬁsh (a regionally popular recreational fishery) up the Missouri
(versus the mid-May-June sp up the Yell where repl ion would be
prohibited if - a) releases are cut back, or b) water temperutures are too cold. In either case, the resource
would be worse off than “doing nothing”.

Again, Dave, { hope you and other MRBA members implement the Ft Peck releases. However, if
the releases are not done right than the resource would be better served if not done at all.

Also, openness to change based on new data and ongoing input (adaptive management) will be
critical for a new Water Control Plan to work and must be the foundation of any new altemative. Your
efforts with other basin states have set the stage for some potential change. Communication,
understanding, and acceptance of all interests, including fish and wildlife concerns, will only build a
stronger foundation. As always, please don’t hesitate to call if you have any questions.

Respectiully,

Dean Hildebrand
Director, ND Game and Fish Department

c.f. Richard Opper, MRBA
Mike LeVailey, MRNRC
Pat Graham, MTFWP
Bud Clinch, MTNRC

p-3
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Mike LevValleyw 712-642-5431

Sprynczyoatyk Letter Cont.

Releases from Fort Peck Dam (as adopted in large part by MRNRC)

1) Initinte increased flows from the dam for a 30-day period when the lake surface water
temperature reaches 18 degrees C.  Flow shall be adjusted between powerhouse and
spillway releases to aftain a target river temperature of 18 degrees C at the Wolf Point,
Montana gage. This temperature is based on a one-year river temperature study of the
Montana Fish, Wildlife, and Parks Department. The purpose of the increased flows and

P dification is to initiate spawning by native fishes including pallid
sturgeon, sicklefin chub, sturgeon chub, blue sucker, paddlefish, flathead chub, sauger,
and other species.

~Upper Quartile runoff: adjust dam and spillway releases to achieve an average
flow of 24,000 cubic-fest-per-second {cfs) at the Wolf Peint, Montana United
States Geologica! Survey stream gage with a one-day peak flow of 38,000 cfs
attained during the second week of the 30-day period.

--Lower Quartile-Upper Quartile runoff: adjust dam releases to achieve an
average flow of 18,000 cfs at the Wolf Point, Montana stream gage with & one-
day peak flow of 27,500 cfs attained during the second week of the 30-day
period.

—Below Lower Quartile runoff: adjust dam releases to achieve a wrget flow of
11,500 efs at the Wolf Point, Montana stream gage between May 11 and June
30, This tlow is necessary to maintain suitable sp ing and incubation habitat
far sauger and other native fish species. The remainder of the year a flow of at
least 7,000 cfs should be provided at the Wolf Point gage for maintenance of
riffles and fish rearing pools.

2) Adjust releases from the powerhouse and spillway through August 20 1o ensure
suitable water temperatures (at least 18 degrees C at the Wolf Point, Montana gage) for
development and survival of native riverine fish eggs, fry, and juveniles. Preliminary
data collected by the Montana Fish, Wildlife, and Parks Depariment indicate that at least
25 % of the discharge should be through the spillway to arain suitable downstream water
Temperatures.

3) Monitor bank erosion in d reaches prior to, during, and after the test
releases to determine whether the higher releases impact bank stability. In the event that
impacts can be demonstrated, sloughing or conservation easements should be obtained
from affected landowners to compensate for any impacts in lieu of bank stabilization.
Because of its detrimental impacts to channel morphology and aquatic habitat, bank
stabilization should not be undertaken except where needed to protect critical public
infrastructure.

P
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Dry Prairle Rural Water
Roosavelt ~ Sheridan ~ Daniels ~ Valley

212 Browcwey- Boc 51T - L MT 8218
Phone 408-787-5382 ~ Fax 408 TO7.5360

To: Becky Latka

From: Clint Jacobs

Subj Comments on Flow Modifications
Dear Becky,

Following are comments by Dry Prairie Rural Water regarding the Fort Peck Flow
Modifications as we discussed.
Please feel free to contact me if you have need of clarification.

Clint Jacobs, Coordinator
Dry Prairie Rural Water
P.O. Box 517
Culbertson, MT 59218

Ph:  406.787-5382

F.oay

PECKO010
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MUY Ll=gw el s o LRY FPRAIRIE RURUAL HATER LH4VETETSE92 P.02
«  November 20, 2000 Colonel Joseph Westphal
Secretary Bruce Babbitt
Ms, Becky Larka Clint Jacobs
CENWOQ-PM-AE Tom Escarcega
215 North 17th Street
Omaha, NE 68102
Dear Ms. Latka:

These comments on the "Fort Peck mini-test” are formally filed by the Dry Prairie Rural
Water Authority in north M .

Dry Prairie Rural Water Authority and the Assiniboine and Sioux Tribes are che
beneficiaries of Public Law 106-382, the Fort Peck Reservation Rural Water System Act of 2000,
executed by the President on October 27, 2000, which provides, among other things, for the
diversion of Missouri River water at an intake near Poplar, Monzana, treatment of diverted water
to meet requirements on the Safc Drinking Water Act, 2s amended, and distribution of drinking
water throughout the Fort Peck Indian Reservation and a four county area of northeastem
Monrana. The Corps of Engineers must provide Dry Prairie with a plan for protection of the
incake sice, including related facilities in the flood plain of the Missouri River, and a plan for
mitigation and/or rep! of facilisies ing from the Full-test and any proposed change
in operating procedures at Fore Peck Dam to accommodate a fucure, ardficial spring rise.
plan for mitigation and/or replacement of facilicies must address a mechanism for financing
repairs and/or replacement of the incake and related facilities through funds available from the
Corps of Engineers or federal endries other than the endty esrablished for the operation,
mainrenance and replacement of the Fort Peck Reservation Rural Water System.

The Corps of Engineers must also provide Dry Prairie with a plan for funding the
addidonal costs of treating Missouri River water to remove enhanced levels of suspended solids a
the water treatmenc plant for the Fort Peck Reservation Rural Warer System.

Please provide a time frame far response to our request for consultation and ¢oordination
Dry Prairie is willing to correspond and/or meet with representatives of the Corps of Engineers at
any time to clarify our concemns and requests.

"

Rick Knick, Chairman

Dry Prairie Rural Water Authority

cc The Honorable Conrad Burns
The Honorable Max Baucus
The Honorable Dennis Rehberg

The Honorable Marc Racicor

Lnco e va e
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. PECKO011
United States Natural Eastern Plains 123 West Main
Department of Resources Resource Sidney, MT 59270
A¥riculture Conservation Conservation and 406-433-5024

Service Development
October 18, 2000
Ms. Becky Latka

Corps of Engineers, Omaha District
ATTN: CENWO-PM-AE

215N. 17" Street

Omaha, NE 68102

Dear Sirs:

The purpose of this letter is to comment on the 2001 Fort Peck Dam flow modification “mini-
test” and “full-test” in 2002. These tests will release increased amounts of water from Fort Peck
Dam.

1 would like to express concern and reservations about negative impacts this action will have to
the envi and agricultural i below Fort Peck Dam to the confluence with the
Yellowstone River near Williston, North Dakota,

The Missouri River below Fort Peck Dam already has severe bank erosion problems, and these
high releases will cause more accelerated bank erosion and loss of valuable agricultural land.
The increased flows will harm pump sites of individual farmers who have had a terrible time
over the years keeping them stabilized. It is expensive to move pump sites. How many
agricultural pump sites and town inlets will be affected and to what degree? Lower fields
adjacent to the river could be flooded, causing loss of crops. How many acres will be affected
and what will the farmers’ losses be?

High flows will move a lot of sediment down the river to the confluence area. There already is a
big problem of silt deposition where the Mi i River slows to enter the west end of Lake
Sakakawea. More sediment is not needed here. Does the Corps intend to dredge in this area in
the future to keep the channel open?

There are many questions to this projects’ effect on existing fish species below Fort Peck Dam.
How will it affect the trout population below Fort Peck Dam? Are pallid sturgeon going extinct
naturally through lution and natural p and not t of d activities?

Their close relative, the shovelnose sturgeon, is healthy and plentiful in both the Lower
Yellowstone and Missouri Rivers.

[ have lived in Glendive, Montana, most of my life and have extensive experience in
conservation uses and environmental aspects on the Lower Yellowstone River. Is the Missouri
River below Fort Peck Dam to be managed to mimic the natural processes of the free-flowing
Yellowstone River? Clearly, the nearby Yellowstone River should be a good enough example
for scientific studies without having to do this water release project on the Missouri River,

Lastly, I am concemed about the cost to the taxpayers of this project. What is the value of the
hydropower lost due to spillway flow release? This country is running short of electricity with
the cost of power increasing. Western Montana has had low snow pack and runotf now for years
in the Upper Missouri River basin. The planned high releases in this project may result in a
lower water level in Fort Peck dam affecting both power generation and recreation users in Fort
Peck Lake.

Thank you for considering my comments.
Sincerely,
Mike Carlson, Coordinator

ce: Richland County Conservation District
Roosevelt County Conservation District
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
Rocky Mountain Regional Office
316 North 26th St.
Billings, Montana 59101
IR G

N REPLY REFER TOZ

Walter Resources

Code 430

Becky Latka

Corps of Engineers, Omaha District
Attention: CENWO-PM-AE
215N, 17" Street

Ormaha, Nebraska 68102

Dear Ms. Latka

We are responding to your September 12, 2000 , letter regarding the U.S. Army Corps of
Engineers, Omaha District (Corps), proposal to conduct spillway discharge tests during May and
June of 2001 and 2002. The Fort Peck Irrigation Project, operated by the Bureau of Indian
Affairs, consists of two irrigation units located on the Southwestern boundaty of the Fort Peck
Reservation along the Milk and Missouri Rivers. Both irrigation units are served by pumping
plants along the Missouri River and would potentially be adversely impacted by your discharge
tests.

Water pumped from the Missouri River is the primary sources of supply for the Wiota and
Frazer-Wolf Point Units. The Wiota Unit pumping plant is located approximately 8 miles below
the confluence of the Milk and Missouri Rivers, while the Frazer-Wolf Point Unit pumping plant
is located approximately 16 miles southwest of Wolf Point near the town of Frazer, Montana.

Historically, issues with sediment scour and deposition have created special maintenance
problems at these pumping facilities. This is under the historic operations of Fort Peck Dam.
Under your proposal, there will be extended periods of increased flows which will increase the
potential for damaging erosion and/or sediment deposition at our two pumping plants.

Please address the potential impacts to our facilities from your proposed flood release discharges
“tests.” The Fort Peck Irrigation Project operates on a very strict budget and limited operation
and maintenance (O&M) funds that are paid by the landowners and water users. [f the proposed
“tests” result in damages to the Fort Peck Irrigation Project facilities, who wilt be responsible for
the costs to repair or complete special maintenance on the facilities?

Ersd 22

Responses and questions can be directed to Travis Teegarden, Branch of Water Resources, at the

+ address on the letterhead above. Mr. Teegarden can be reached by telephone at (406) 247-7998.

Sincerely,

LY ot

Regional Director

cc: Superintendent, Fort Peck Agency
Laurence Garfield, Fort Peck Irrigation
Ross Mooney, OTR, Irrigation and Power
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PECKO013
POST OFFICE BOX 1306
WILLISTON, NORTH DAKOTA 58802.1306
PHONE (701) 572-8151

{State Relay)

FAX (701} 572-8880
CITY OF 22 llukdm NORTH DAKOTA

TOD {200} 366-6888
October 25, 2000

Ms. Becky Latka
CENWO-PM-AE
215 Morth 17 Street
Omaha, NE 68102

RE:  Proposed Fort Peck Mini-Test
Dear Ms. Latka:

The Carps of Engineers programming of extra water releases from the Fort Peck Reservoir causes
some concemn for the City of Williston. Our concerns are as follows:

All high flow conditions on the Missouri River create additional water prot at our|
treatment plant due to the increased turbidity. Our plant already experiences seasonal problems]|==9%%
to mest increasingly tighter fedaral turbidity requirements due to natural high flow conditions. To
artificially create this problem is our concern.

Since we are at the end of the Garrison Dam, the large silt accumulation has created a deita
system that causes a vector control problem with high flow inundating this area next to Williston,
This result is a considerable amount of local resources needed o combat.

A constant concern of ours with the high flow conditions, especially for an extended periad of time,
is that the ground water condition in the low areas adjacent to the Corps protective levy for
Williston become increasingly higher. We have our sole source of water for the City of Williston
run through a 30" transmission pipeline in this area, If repair was necessary on this pipeline during

this period, it would be virtually impossible to accomplish before our reservoir capacity was dry for
our residents,

Tlhesa are our major aread of concern and we are sure that there are other minor issues for the
city, as yaell as other major issues for other entities in our area. With this in mind, would it not be
appropriate that an environmental impact study of this programmed high release be completed

prior to this action?
Thank you for your consideration to our concerns.
Sinceraly,

CDe DN

E. Ward Koeser
President, Board of City Commissioners

EWK:jb

.-,rva} oLy

Yieelie L
&J

400 2nd Avenue South
Wolf Point, Mt 59201
406-653-6246

Commissioners:
Dean Harmon, Chairman
Ferris Toavs, Member
Gary Macdonald, Member

Beverly Evans, Secretary

FAX
-6201

408-853-
E-mail: rooscord @nemontel.net

Office of County Commissioners

October 23, 2000

US Army Engineer District, Omaha
Corps of Engineers

ATTN: Becky Latka

215 North 17t ST

Omaha, Nebraska, 68102-9959

Dear Ms Latka:

The Fort Peck Dam was constructed for two primary reasons. The first was
flood control and the second was to produce hydro-electric power. Subsequent
additional benefits have been the orderly development of irrigation due to
stable in-stream flows and an increasing reliance on domestic consumption of
Missouri River water.

The current “flushing” proposals would lead to the following adverse effects
in addition to contradicting the original intent for constructing the dam.

1. Stream bank erosion. Stream banks are the most vulnerable to
erosion when the frost has come out of the ground and before any
vegetative protection is established in the Spring.

2. When the stream banks erode along the Missouri some of the few
trees left near waters edge fall in to the water which further
depletes our wooded area.

3. A significant increase in flow volume agitates stream banks and
results in more soil being eroded and subsequently carried by the
water. This results in greater costs to clean the water for domestic
consumption. This further increases costs for irrigation by adding
soil to the water which wears pump impellers, sprinkler pipes,
nozzles and deposits soil in irrigation canals and ditches. In
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addition, increased sediment carried down stream in the Missouri
hastens the “filling” of the upper portion of Lake Sakakawea.

4. Irrigators have invested much in labor and money along the
Missouri and continually struggle to maintain stable pumping
stations under the best of circumstances. An unstable flow would
destroy some stations and damage others. An unstable diversion
point would cause significant economic loses as a result of farmers
being unable to irrigate in a timely manner.

5. By releasing excess water from the Fort Peck Dam it would reduce
the storage of available water to reliably serve our towns, farmers
and recreationists during dry years.

For all of these reasons the Roosevelt County Commissioners are urging
restraint in the proposed “flushing” process.

BOARD OF COUNTY COMMISSIONERS
VELT COUNTY, MONTANA

/ o ///)ﬂ%:ﬂ

Chairman
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Member

Cec: Senator Burns
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Governor Racicot
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' FORT PECK TRIBES ot desy £
. Assiniboine & Sioux

Ms. Becky Latka
CENWO-PM-AE
215 North 17th Street
Omaha, NE 68102

RE:  Fort Peck Mini and Full Tests
and Future Operations

Dear Ms. Latka:

Please refer to our previous correspondence on this subject dated November 19, 2000.
The Tribes continue to correspond with you to ensure preservation and protection of our valuable
Missouri River and its valley between river miles 1621 and 1762, a distance of 141 miles (with
minor exception) along the River on the south boundary of the Fort Peck Indian Reservation.

The Fort Peck Assiniboine and Sioux Tribes appreciated the initiative of the Corps of
Engineers to visit the Tribal Council on February 16, 2001, and present plans for the Fort Peck
Mini Test and future operations of Fort Peck Dam. The Tribes further appreciated the
Government-to-Government consultation provided by the Corps of Engineers consistent with
Executive Order 13175 and the decision by the Corps of Engineers to refrain from testing or
further changes in the operation of Fort Peck Dam until our concerns are fully addressed and
plans, acceptable to the Fort Peck Tribes, are developed. Until acceptable plans are implemented,
the Tribes oppose the testing and any change in future operations to accommodate a spring rise.

Bill Miller, Mike George and other Corps staff were highly courteous and made
meaningful presentations to the Tribal Council respecting the proposed mini and full tests and the
future spring rise. We regarded the meeting as a good first step in consultation, Our November
19, 2000, letter requesting plans from the Corps to accommodate a variety of issues was not
addressed by Corps of Engineers staff during the February 16 meeting, nor was a response
expected that quickly. However, the Tribes continue to expect specific plans from the Corps of
Engineers with regard to the following:

. Plan for protection of our regional MRI intake site and related facilities in the floodplain
(PL 106-382), including a plan for repair and/or repl fities if d d

of those faci if
by future operations connected with a spring rise or otherwise;

. Plan for funding additional water treatment plant costs associated with enhanced levels of
suspended solids caused by the spring rise,

. Plan for protection, mitigation, repl and associated financing of existing intake
sites along the Missouri River within the Fort Peck Indian Reservation for the Fort Peck
Irmigation Project, other private intakes and newly proposed intakes;

Poplar, Montana 59255 F.O Box 1027 {406) T68-5155

. Analysis of the impact of future operations on erosion of the north bank, including maps
(GIS) of the Missouri River Valley outlining sil types, geologic anomalies and other
factors relevant to erosion;

. Plan for compensating landowners for erosion;

. Plan for safety during testing and future operations, including assessment of the spillway
to perform properly;

. Plan for protection of human remains, cultural, historical and archaeological resources;

. Plan for baseline measurements and firture monitoring of resources including water
quality, total sediments, aquatic habitat, riparian habitat and other resources;

. Analysis and presentation of benefits of spring rise to Fort Peck Assiniboine and Sioux
Tribes.

We asked for a timeframe for response to our request for consultation and coordination
and expressed our willingness to meet with the Corps of Engineers at any time.

Since the February 16, 2001, meeting, there has been progress on a contractual
relationship between the Tribes and the Corps of Engineers to inventory cultural resources along
the Missouri River Valley. Because more time (an additional year) is available before the mini and
full tests, the Tribes have determined that it would be appropriate to undertake more
responsibility for the collection of baseline information related to riparian habitat, namely the
cottonwood forest zone within the Reservation. Corps of Engineers staff member Mike George
was clear during our meeting that a program for restoration and regeneration in this ecological
2zone is needed, and such an effort would be supported by the Corps. Therefore, prior to our next
meeting (April 16, 2001), we are hopeful that a scope of work can be developed for the Tribes to
implement that will, among other things, inventory the soils, plant life and other resources
associated with this ecological zone which has considerable cultural and traditional value to the
Assiniboine and Sioux Tribes and value to the general ecological heaith of this segment of the
valley.

Mr. Miller also referred to the development of a monitoring plan in conjunction with the
U.S. Geological Survey. While the subjects to be included in the monitoring plan were not
discussed in detail, the Tribes expressed their interest in participating with the Corps and USGS in
the development of that monitoring plan. We are hopeful that you can correspond with us to
accomplish this objective. (You may alse wish to review our “needs assessment” that was
furnished pursuant to section 203 of WRDA 2000)
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. PECKO017
Total sediment discharge and analysis is one of the areas of monitoring that was di 4 Assiniboine & Sioux
at the meeting and has been the subject of correspondence from the Tribes’ consultant to Mr.
Miller since the meeting. This part of the monitoring program will provide additional insight into
of sedi in the Mi i River below the Dam and identify with more detail the rifre Lothr
areas of erosion and deposition to be expected with future operations at Fort Peck Dam to November 20, 2000 Frtre Lot
produce a spring rise. Ms. Ciher 334
The Tribes would appreciate correspondence from you outlining the steps you are taking m"m
to address our concerns and to move forward to implement the plans and a.nalyses requested by
the Tribes, Omaha, NE 68102
. Dear Ms. Latka:
Sincerely, :
o These commenits on the "Fort Peck mini-test” are formally filed by the Assiniboioe and
- = Sioux Tribes of the Fort Peck Indian Reservation in northeastern Montana. The Tribes'
Ray K. Eder, Vice- Chairman kmswmﬂumhbymmmmmbdwFoﬂMDmuthmﬂw
Fort Peck Assiniboine and Sioux Tribes i ty 75% of the north or left bank of the Missouri River between
I-‘oﬂl’eckmwdthn k of Lake Sakak near the North Dakota border lie within
cc Mr. Bill Miller lheFmM[nﬁmKﬂwﬁhnh!heMlobeMbymﬁng.
Ms. Rose Hargrove '
The Honorable Max Baucus - ‘There has been no sul i dination with the Assimboine and
The Honorable Conrad Burns SmesummunTmanim ordz']‘m?wkﬁlll-lm'umtdb!’u‘
The Honorable Dennis Rehberg fum on Gover to-G Relations with Native American
Tribal Council Members ‘rnbal Governments” (April 29, 1994; 3 CFR, 1994 comp., p. 1007) or Executive Order 13175
Mr. Tom Escarcega (Nov, 6, 2000). MMMMMJWMEMMTMWWM
Ms. Mary Pavel private landowners within the Fort Peck lodian Reservation compel attention to our concerns’
Mr. Mike Watson respecting the testing and amy d ct in the operation of Fort Peck Dam in furtherance

dumm:mdﬂnm«mmmmmnarmmmmm

Executive Order 13175 acknowledges a unique legal relationship with Indisn tribal
gwumunuﬁmhmthe&mmofﬂgumedsm.ummmom
and court decisi g the of statutes and promulgation of numerous
mmmwm;mmmmm

Until our concemns are fully addressed and action is taken by the governing body of the
Tribes to approve or disapprove of 8 mini-test or full-test, the Corps of Engineers is respectfully
requested to comply with Executive Order 13175 and to refrain from testing. Our concerns and
requests are set forth below.

The Assiniboine and Sioux Tribes and Dry Prairie Rural Water are the beneficiaries of
Public Law 106-382, the Fort Peck Reservation Rural Water System Act of 2000, executed by
the President on October 27, mﬂndlpmldu,mollnuﬂl\gﬁ.ﬁrﬂnd:mmof
Missouri River water at an intake near Poplar, M of di i water to mect
requirements on the Safe Drinking Water Act, as ded, and distribution of drinking water
throughout the Fort Peck Indian Reservation and a four county area of northeastern Montana.
The Corps of Engineers must provide the Tribes with a plan for protection of the intake site,

Poplar, Montana 59255 P.O. Box 1027 (406) 768-5155
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including relsted facilities in the floodplain of the Missouri River, and a plen for mitigation and/or
replacement of facilities stemming from the full-tesg and any proposed clnnge in operating
procedures at Fort Peck Dam to accommodate a
mitigation and/or replacement of facilities mus
repiacement of the intake and related facil

%
s‘must likewise provide the Tribes-with a;plan for

0 or '_ ; ! levels? >

sed by moyement of the banks or channels of the
“thclud the impact of fisture operafions of the'slevation of the b
on or degradation. The analysis sheﬁxld ﬁpdv.de,
snd west boundariés of the Fort Ptck Indien K

Vard

g ;
owde a plm,feri revww &égovenung bo& for

el mhlowledge and
al ceremonialists, recreaﬂomsts, :

the Missouri
en%’s, and a loss of flood
eservoir levels at or near
spiliway elevations in the Muy/!une period in order to accomplmh the release of water from the
spillway for an enhanced spring rise. The plan should also address any known concerns with

regard to the capability of the spillway to perform properly during the mini-test, the full-test or
during future operations.

The Corps of Engitieers must provide a plan for review by the governing body for the

1172172009 12:37 4862282344 NEMKT PAGE 84

protecti istorical t i known to exist in the
ion of human remains, cultural, and d
MWMHVMMthymmmmh%Wwmemmowm

procedures.

The Corps of Engmms must clen'll

on aquatic habitat,
not threatened or
operation of Fort P

k £
umeﬁume ﬁar rcspbnse !.d our mmxmfor oonnﬂhﬁoﬁwd cool
o Order 13175, The Tribes are wiling to wﬁﬁwor meet with

s ofEﬁgum at any time to clarify oyt conceﬂﬁiiﬂ requc%

%
7 ¥ i %
¥ < %
Colonel Toseph Wes j:’ ’% M‘
Secretary Bruce Babbi 5&5&% LS s
Rick Knick
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. Hnited States Senate

WASHINGTON. DC 20510-3403

December 11, 2000

Colonel Mark E. Tillotson
Omaha District

215 North 17th Street
Omaha. NE 68102-4978

Dear Colonel Tillotson:

As you know, next summer's scheduled test discharges from the Fort Peck Dam may affect
residents of the Missouri River basin in Montana and North Dakota. Several constituents have
shared their concems regarding these releases with me. Enclosed is a letter from Shirley Hardy
expressing her concerns regarding the proposed tests. | urge you to respond to her specific
concerns at the following address:

Shitley Hardy
RR 1, Box 1740
Fairview, MT 59221-9709

Thank you for your consideration of this issue.

KENT CONRAD

United States Senate
KC:wjrd
Enclosure

PRINTED ON RECYCLED PAPER (2)
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CONF AD BURNS - _ -
MONTARA

APPROPRIATIONS.

- COMMERCE, SCIENCE, AND -
) IANSPORTATION .
Hnited States Senate ENERGY ANG HATURAL Page 2
WASHMINGTON, DC 20810-1603 SMALL BUSINESS
(202} 224-2644 SPECIAL COMMITTEE ON AGING Erosion is already a problem that faces many landowners and a concern is that there will be
increased erosion due to the Plan. It is my understanding that currently there is no baseline data to
December 6. 2000 illustrate the rate of erosion. With increased flows, the concern is that the erosion will become even

more significant. Is the Corps prepared to develop the data to determine the rate of erosion and to
Colonel Mark Tillotson. Commander assist with bank stabilization?

Army Corps of Engineers . X )
Missouri River Division T believe the proposed Plans are based on the Draft Biological Opinion prepared by the

12565 West Center Road United States Fish and Wildlife Service for recovery of the paliid sturgeon. Has any other scientific|

material been reviewed to determine if this Plan will actually benefit the recovery of the pallid

Omaha, NE 68144 sturgeon?

Dear Colonel Tillotson: My constituents would like to whai the costs will be for this Plan including loss of power

) generation, downstream damages, and other related costs. Also, what is being done to protect
I have been contacted by constituents who have several concerns about the Fort Peck Flow downstream historic and cultural sites?

Modification Plan. (Plan) proposed by the Army Corps of Engineers (Corps). One of the major
concems is safety. According to what [ have been told, there are concerns about the integrity of the
635-year-old spillway. What has been done to ensure that the spillway will hold under the increased

You may direct your correspondence to my office at:

flows? [ was informed that the Omaha office of the Carps is the onlv one who has oversight 1o shut Senato‘r Conrad Burns . .
the spillway gates even in the event of an emergency. s this true and if so, what plans are in place ?zt;egx;r::‘rl’nmela Tierney-Crisafulli
owne

: N
to ensure safety in the event of a problem? Glendive, Montana 59330

(406) 365-2391 phone
(406) 365-8836 fax
pam_tierney-crisafulli@burns.senate.gov

As you know, multiple use is a major concern about the Plan, My constituents would like to
know what consideration has been given to the notification of downstream users including
irrigators. about the flows. Is there a method in place 10 warn users of recreation sites and 1o ensure
the itoring of p ial d 1o the infrastructure below the dam?

Thank you, Colonel Tillotson. for your assistance in this important matter. Your services
are aiways appreciated.

What security measures are in place to ensure safety if there is a major rainfall? The safety |

of those who live d needs to be d if there is a great deal of rain on any of the Sincerely,
tributaries to the Missouri,
I have been asked if the Corps could provide models that would relate to the river levels or
stages during the implementation of the Plan. My constituents would also like to know if these
medels could be made specific to landowner requests. Conrad Bums
) . United States Senator

Another concern that has been expressed is reg Large
investments have been made by landowners and municipalities based on average stream flows for | [C e o7 CRBptc
May and June over the course of the last 23 years. The increased flow of the Plan will make these
diversion sites inoperable. Does the Corps have any plan to mitigate the costs that will be incurred
by the loss of the ability to use these diversion sites” Does the Corps have the ability to assist in
developing new sites that will be required?
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PECKO021
COMMENT FORM
Fort Peck Full Test
Please provide your comments on the proposed project. Please print. This form is
voluntary., Thank you for your comments! Use the back of this shest, if necessary.

i),
Ao iaesniv j:’;n

Tum your comments in to a Corps representative or mail to: Becky Latka
CENWO-PM-AE
* must be received by Jan 1, 2001 * 215 N. 17th St.
Omaha, NE 68102

V" Add me to your mailing list NAME: L

" Send me a copy of the draft EA ADDRESS: fFC % | Fpx 215~
Naghoa M7 57297

)

PECKO022

COMMENT FORM

Fort Peck Full Test

Please pr your on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.

\

1 am very concerned that the public has not been informed as to the millions
of doltars they will have to pay to make up for the lost generation of
electricity because of this test. I assume that the EIS will include the
realistic estimated costs of lost generation?

I also am concerned about the considerable costs due to increased bank
erosion because of these tests.

Turn your comments in to a Corps representative or mail to: Becky Latka
CENWO-PM-AE
* must be received by Jam 1, 2001 * 215 N. 17th St.
Cmaha, NE 68102

A
Z Add me to your mailing list NAME: A/A”\ [ Aressen

Send me a copy of the draft EA ADDRESS:_[ex /7)

Lo mberSs m 7 552%3
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COMMENT FORM

Eort Peck Full Test

Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.

ogmfm oz
%‘w;/—‘m ,?.i..!.s;pum&'-&. “/"‘M‘ﬁ%{"#{cw

X ol Vo, et ’*2/‘; ,

Tum your comments in to a Corps representative or mail to: Becky Latka
CENWO-PM-AE
215 N. 17th St.
Omaha, NE 68102

NM:_’M%%

ADDRESS:_ fow &vp/-

bacck b b £0202-

* must be received by Jan 1, 2001 *

x Add me to your mailing list

Send me a copy of the draft EA

COMMENT FORM
Fort Peck Full Test

Please provide your comments on the proposed project. Please print, This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Tum your comments in to a Corps representative or mail to: Becky Latka

CENWO-PM-AE
* must be received by Jan 1, 2001 * 215 N. 17th St.
Om: NE 6810
X Add me to your mailing list NAME: Son.
Send me a copy of the draft EA ADDRESS: /
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PECKD025

COMMENT FORM

Fort Peck Full Test

Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Tum your comments in to a Corps representative or mail to: Becky Latka

CENWO-PM-AE
* must be received by Jan 1, 2001 * 215 N. 17th St.

Omaha, NE 68102
NAME:_[uss Eollacec = Holly Sego
ADDRESS:_ Sox [[£F

Sidney, Mt 56330

X __ Add me to your mailing list

X _Sendmea copy of the draft EA
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COMMENT FORM

FEort Peck Full Test

Please provide your on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Turn your in to a Corps rep or mail to: Becky Latka -
CENWO-PM-AE
* must be received by Jan 1, 2001 * 215N, 17th St

Omaha, NE 68102

yrcer /d)”ﬂ
ADDRESS:_A220. By /6
WWheeesrad  4fD SEELer

Add me to your mailing list NAME:
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Latka, Rebecca J NWO

PECKOO2T

From: Don verson [bemt@ midrivers.com)

Sent: Tuesday, October 31, 2000 11:30 PM

To: Latka, Rebecca J

Subject: Fort Peck Flow Modification Tests (Mini & Full)

As a landownaer on the Missouri river { miles 1631-1628 left), | have had to endure severe river bank erosion without an
ommmlcaﬂyrmhhmm TMOOI'DaeI EnglneelaF!owMuciﬁce.honTmmmummmmwt Where are the
negative effects 7 Why are you prop to plunder our most basic, irreplaceable, natural resourdce,
our land, on a I'rlqh!mrk' politically motivated, “three martini lunch* scheme? Why are the dictales and intantions of the
mewmmmallywedlnﬂmpmpmls? Il sociaty feels these kinds of things are necessary, | feel it
should take responsibility for the negalive, as well as, positive effects.

Please direct any remarks to:

PECKO0028

We have 1000 acres of irrigated ground south of Brockton MT. We usually start irrigating sometime in May. Our
pump sites are very sensitive to river flow levels due to sedimentation. At high flow levels we must have our pumps
set on higher ground, when the water recedes we have to move them again closer to the water in order to minimize
suction lift. Excessive suction lift causes inefficient pump operation and if it is severe enough it can cause the
impelier to cavitate. The repairs for this are very expensive. parts alone exceed $2000. There are atso other
problems with high flow rates. When the high flow subsides we never know whether we will be left with an eroded
pump site or a silted pump site. the cost to repair either can easily exceed $3000. The problem of repairing a pump
site also brings up another point, the 3 10-permit process. If the river flows are going to fluctuate to the extremes
fish and wildlife purposes we need a permit process that allows us to begin work immediately. not 30 days after the
problem is realized. but 24 hrs after the pump site operator deems it is necessary. Time is very critical in irrigation

if we have to wait even a few days to pump water because of a permit process we can lose our entire crop. If a crop
is stressed severely due to drought it doesn’t matter how much water you pulvon after the fact you have still reduced
the yield in direct proportion to the severity of the stress that previously occurred. If our pump sites are not changed
by the flow rates proposed. then we still have the wet muddy banks to contend with after the water subsides. This is
much the same as trving to back a large boat into a body of water without a boat ramp. Our pumps are powered by
diese! engines and must be close to the water to operate. Receding water levels make it very difficult to approach
the riverbanks due to the depth of the mud left behind by high flow rates. High flow rates in our opinion create
erosion probiems. tow flow rates create nearly impossible pumping situations and constant flow rates of about
10.000 cfs make for ideal pumping for our sites. The cost of these fluctuating flow rates to irrigators on the
Missouri River system is tremendous. We urge you to weigh these costs seriously when you make your
determination. Agriculture has suffered enough recently. igation is . the added cost
of these high flow rates should not have to be paid for by irmi When we developed our irrigation systeras we

pensive in eastern M

were not cautioned of this scenario nor couid we possibly foresee it. Now after spending 10°s of thousands of
dollars. in some instances. you are putting these dumpsites in jeopardy. We have to ask ourselves if we should
spend the money to repair the sites or abandon the irrigation system completely. because even if we fix it this year in
three years we are going to sce high flow rates again. In these situations the entity responsible for the high flows
rates needs to pay for the cost of a permanent repair to each individual pump site that is affected. These propose

high flow rates will cause severe economic hardship to agriculture. of this we are sure. Please consider the PEOPLE
that are affected by these high flow rates instead of just the fish.

,':‘f’\:: Yay
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COMMENT FORM

Fort Peck Full Test

Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Tum your comments in to a Corps representative or mail to: Becky Latka -

CENWO-PM-AE
* must be received by Jan 1, 2001 * 215 N. 17th St.

Omaha, NE 68102
NaME_Lohe ﬁhe tmer b Lhg

ADDRESS: /&4 /st Spud Lreek

oL Fof'«ﬁ. Mt 5520/

36 Add me to your mailing list

Y Send me a copy of the draft EA

COMMENT FORM
Fort Peck Full Test

Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Turn your comments in to a Corps representative or mail to: Becky Latka

CENWO-PM-AE

215N. 17th St.
Omaha, NE 68102

'~ Add me to your mailing list NAME: S ‘2 ) Z’Z : E g % ‘#@ Cﬂ /;/r
«,/Send me a copy of the draft EA ADDRESS: ’ﬁ Vs £ 7 f/ (@)

A pews U 5922y

* must be received by Jan 1, 2001 *
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-

To the Reader:

1 just read the article in the Sidney Herald-- "BAUCUS SUCCESSFULLY DEFEATS FT.
PECK DRAWDOWNS." He calls this a victory over downstream users by keeping more water in
Ft. Peck Dam during the summer. The 23.6 billion dollar water and energy bill that Senator
Baucus and Senator Daschle were instrumental in amending had passed the House approximately
3 to 1 and the Senate 57 to 37 but 2 votes shy of being vetoproof. President Clinton vetoed this
bill because he wanted spring surges in the Missouri River. These surges are accomplished by
deliberately discharging much more water than usual for 4 weeks duration during May or June
and thereby making it more likely that water will have to be restricted during the remainder of the
summer.

1 have farmed and ranched along the Missouri River for 30 years and [ feel that water
discharges called for in this Bill-15,000 c.£s to as high as 30,000 c.f5.— will cause flooding and
erosion of riverbanks, destroy pump sites and jeapordize an adequate flow in the tiver for
irrigation during summer months. Also, it will restrict barging along the lower regions of the
Missouri (the cheapest form of freight to get our crops 1o market). As a comparison to the cubic
feet per second mentioned above that will be mandated by this Bill, Ft. Peck Dam records show
the maximum discharge ever recorded from 1937 to 1999 was 35,400 c.fs. in 1975 due to 7 days
of rain and the Dam rising 1 foot per day (resulting in an emergency situation). The next highest
was 28,900 in 1979. These discharges were not for four consecutive weeks and may have been
only a day or two in duration. The average discharge over those 63 years was approximately
9000 c.f.s. which is very close to what it needs to be to provide a minimum flow for irrigation
from the many pump sites up and down the river.

‘The most unbelievable part of the amendment to this Bill, not mentioned in the above
article, is that these man-made surges are 10 provide better habitat for two birds—the Piping
Plover and the Least Temn as well as to experiment to see if warmer water released from the top
of the lake by opening spill gates will create a better spawning environment for the Pallid
Sturgeon. I am told these animals are species in this area but more plentiful in other
arcas. With that scenario, isn't every animal endangered somewhere and why aren't human rights
superior to animal rights?

I believe that the reasons Ft. Peck Dam was constructed was to prevent flooding, prevent
riverbank erosion, provide a stable source of water for downstream users, power generation and
recreation. These are being seriously compromised by this shon-sited amendment.

1 believe as a farmer and rancher we must and do protect the environment as we have a
vested interest to do so. [ certainly do not want species to go extinct and T would favor giving
incentives to private enterprise to accomplish this and not erode personal property rights which so
much Environmental Legislation has done.

Sincerely,

Boyd Hardy
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QUESTIONS CONSERNING FLOODING AND DRY UP

THE MISSOURI RIVER BELOW FORT PECK DAM.
How memy cubic feet per second will be allowed down the Missouri
River after the flood so we can irrigate?

Fow much money is dedicated to the riverbank erosion of private
property along the river?

How much money will be allocated to landowners for crop .damage'?
How much money will be put aside for pump site damage?

Please show in detail how private property owners below Ft. Peck Dam
can prove damage without costing a fortune and be compensated in as
fast a time frame as it did to do the damage.

Will we be guaranteed electricity each year?

Will we always be guaranteed irrigation water?

Why doesn’t the Corp of Engineers have to obey Montana Stream Bank
Preservation Act of 19757

‘Where did this idea originate and what does each test cost?
Don’t irrigators below the dam have the same interest as barge owners?

How do you flood the Missouri River and waste water a month every
year and keep water in Montana?

Montana was declared a di area this from drought, this fall
for loss of electricity-now we will have a permanent disaster when the
Missouri River is flooded. At what point would we have our water cut off
entirely for an endangered species?

Is man creating another disaster area?

It is criminal to waste water in dry Eastern Montana with a man made
flood!

Becky latka, 09:40 AM 11/22/00, mini test comments

PECKO0031

To: Becky latka

From: Milo Mattelin <2mattlin@nemontel.net>
Subject: mini test comments

Ce:

Bee:

Please consider this to be a formal comment on the proposed mini test below Fort Peck Dam.

While the flows proposed in the mini test are not out of the ordinary for this reach of the
River, this is a significant departure from the status quo,and is therefore significant.
My first concern is safety. Does the protocol for termination of the testing, in the cas
of unforeseen problems, provide for safety of the citizens downstream of the dam? What
provisions have been made for notification , warnings, and the general safety of the peopl
downstream who are using the river and its' banks for other authorized uses and non
authorized uses.

Compensation for damages. I believe that the test should not go forward until there is a
mechanism in place to mitigate or compensate for damages caused by releases that depart
from the normal May June9-10kcfs releases we have experienced the past 20 years. Work
should begin immediately to establish baseline information as to erosion rates and water
levels at average flows,9-10kcfs.

Lastly, the Corps should work clesely with landowners to predict river stages at proposed
flows on an individual and site specific basis. Also the mini test should be conducted a

least one year in advance of implementation of the full test.

Sincerely
Buzz Mattelin

Drintad fAr Mila Mabtalin <Omottlinfnamantal naks 1
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PECKOD32
Comment Form
Fort Peck Mini-Test
The Buford-Trenton [rrigation Project is located at the confl of the Yellowstone and
Missouri Rivers in North Dakota. Our main concern about the Fort Peck Mini Test is that this |“'=f—"J 4 |
test will cause additional looding in our project. We feel that river levels on the Yell and

below the confluence of the two rivers will need to be monitored and that these levels need to be
used as an input parameter when determining dam output quantities.

The time of the year that the test will be taking place is also a time of high levels on the

Yell It is very for limited flooding to take place in the irrigation district at this
time from these flows alone. We feel that it is an unwise decision to further augment the situation
with additional flows from the Missouri,

We are concerned about our endangered species as much as anyone but feel that this test, along
with the fullsast in 2002 could cause situations to be very dire for our local producers. We want
you to be fully aware that you will effect the production ability of 10,000 irrigated acres and the
livelihood of approximately 50 individual farm families. It is our opinion that the negative
consequences incurred because of this testing would far out weigh any positive response that
could occur.

Buford-Trenton Irrigation District

X _ Add me to your mailing list
PO Box27 Trenton, ND 58853

X Send me a copy of the draft EA

COMMENT FORM

Fort Peck Full Test

Please provide your on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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COMMENT FORM

Fort Peck Full Test

Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Please provide your comments on the proposed project. Please print. This form is
voluntary. Thank you for your comments! Use the back of this sheet, if necessary.
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Interim Executive Director:
Fhwond Corbine

Member Tribes:

Fors Peck Assirabaine & Skux
Thibes Poglar, Montans
Cheyenrs: Biver Sious Tribe
Faghe Butie, South Dakota

Chippewa Cree Tribe
Bon Fider, Monsars

Crow Teibe

Crow Agency, Montars

Crow Covek Sious Tribe

Fart Thomgson, South Dakota
Fastem Shoshane Tribe

Fort Washake, Wyomsng
Flandrea Saniee Saoux Trbe
Flandreau, Scuth Dakota

Fort Belknap Trbes
Hardem, Montsn
Kickapoa Tribe in Kansas
Harton, Kansis

Larwer Brule Sioux Tnbe
Larwrer Binale, South Dakota

Narthem Arapaho Tribe
Fart Washakie, Wioening

Northers Cheyenne Tribe
Lame Dieer, Montama

Oglaka Sioux Tribe
Panc Ricge, South Dakots
o Tribe

Macy, Nebraska

Ponca Tribe of Nebeaska
Naobrara, Nebeaska

Praiic Band Potzwatomi Nation
Magetta, Karsas

Roncbud Seonx T
Rosebud, South Daknea

Sac & Fox Nation of Masoun
Pserve, Karsas

Santee Seoux Tribe
Niobears, Nebraska
Svcton-Wahpeton Sious Tribe
Ageney Village, South Dakoea
Sprt 1 ake Tribe
Fost Totten, Nosth Dakots
Rock Siou Tribe
Fort Yates, North Dakots

Three Affiiatod Trbes
Mew Town, Nomh Dakoa

Tuetle Me. Band of Chippewa.
Heboourt, Morth Dakota

Winchag Trbe of Nebraiks
Winsnchage, Nebraska

Yankton Sioux Tebe
Masty, South Eakata

Mni Sose Intertribal Water Rights Coalition, Inc.

P.0. Box 2690, 514 Mt. Rushmore Road
Rapid City, South Dakota 57709-28%0

February 28, 2002

Brigadier General David A. Fastabend
Commander and Division Engineer
U.5. Army Corps of Engineers
Northwestern Division

PO Box 2870

Portland, OR 97208-2870

RE: Comments on the Revised Draft Envi
Missouri River Master Water Control Manual

1 Tmpact S for the

Dear Brigadier General Fastabend:

I thank you and the Project Team Members for the Missouri River Master Manual
Rc\'lew and Update for the opportunity to provide comments on the Revised Draft
1 Impact 5! (RDEIS) Report.

I‘hc Mni Sose Intertribal Water Rights Coalition's comments will focus on:
The Lack of Data on the Altermatives’ Impacts to Tribes;

The RDEIS Comment Period;

General Ramifications to Tribes;

Tribal Mitigation; and

Recommendations.

VVVWYY

Lack of Data on the Alternatives’ Impacts to Tribes
Under the National Environmental Policy Act ('NFPA] th: Army Corps must compile
and analyze the history, social and cultural and

environmental conditions of the affected Indian Tribes. Although the RDEIS 1s an

extensive document, it does not include an adequate assessment of the alternatives’

impacts on tribal concerns. The Mni Sose Coalition submitted comments to the Army

Corps in September 1993, September 1994, March 1995, June 1999, and September 1999

on the inadequate treatment of tribal concerns in the PDEIS and PRDEIS. Because the

RDEIS also lacks sufficient tribal data, most Tribal Leaders may not be able to provide
ful on the proposed alternatives.

On May 13 and 14, 1999, the Mni Sose Coalition Technical Team held a PRDEIS
meeting with Army (.orps officials, at v\-hmh Mni Sose voiced concern regarding the

Army Corp’s 2. The models do not pr{rper]) articulate the
difference between state and tribal Mni Sose followed up the May 1999
meeting with its September 1999 PRDEIS d which included a

proposal for the Mni Sose Coalition to accumulate and analyze tribal social-economic

Telephone: (605) M35 ax: {005) MIATIL Fmall messcns@euestnn. Websa: www maiou.org

Tribal 2.4

Brigadier General David A. Fastabend February 28, 2002
Mni Sose Coalition s RDEIS Comments Page 2

1 data for incl

1 data, and hi
Corps rejected the proposal.

in the RDEIS, However, the Army

RDEIS Comment Period

Although the six-month comment period for the RDEIS is considerably longer than required under
NEPA, the Mni Sose Intertribal Water Rights Coalition does not believe six months is a sufficient amount
of time for the Tribes to analyze the RDEIS. At the Mni Sose Coalition’s January 2002 Board of
Directors’ meeting, the tribal leaders passed Resolution No. 02-11, which requests a 60-day extension to
the RDEIS comment period. The resolution was submitted to the Army Corps on January 25, 2002, As of
today, Mni Sose has not received a response to the extension request.

General Ramifications to Missouri River Basin Tribes

Based upon the information provided in the RDEIS study, a number of lities can be made reg

the ramifications the Modified Conservation Plan (MCP) and the four Gavins Point (GP) a]v:manw:s
would have on all the Tribes located in the Missouri River Basin, in relation to the Current Water Control
Plan (CWCP).

Advantages—The 1 tives would:

Improve the chances of survival for the piping plover, the interior least ten, and the pallid sturgeon;
Increase the quality of recreational use, particularly along the Upper Missouri River;

Improve drought conservation;

Increase coldwater fish habitat;

Enhance native river fish habitat; and

Expand wetland habitat.

YYVYYY

Disadvantages—THE MCP and GP Alternatives would:
Adversely impact tribal cultural resources and Native remains;
Provide less flood control;

Increase damage to interior drainage;

Increase crop damage;

Reduce warmwater fish habitat;

Diminish riparian acreage;

Increase spillway releases, which could lead to
river reach; and

Increase hy costs from 3% to 13% under the GP alternatives (the MCF altemnative would
slightly dccrcasc hydropower costs);

of dissol

i gases in the d

YV OVVYYYYY

Two of the disad in particular, need further di

1. Adverse Impacts to Cul d Nativ ins
The RDEIS does not focus on the alternatives’ impacts to tribal cultural resources and Native
remains, other than stating that cultural resources may be impacted by any or all of the options,
depending on location, type, elevation, and proximity to the riverine environment. As discussed
earlier, the RDEIS does not include adequate research on the alternatives’ impacts on tribal cultural
resources.

2z Ing@:d Hydrapower Costs
The | E Devel (NED) analysis utilized by the Army Corps, which indicates
the GP and MCP alternatives would produce increased hydropower benefits, is flawed in that the
analysis does not consider the cost to the customers, Based upon Western Area Power
Administration’s analysis of the RDEIS, tribal customers could see increases of between 3-13% under

Tribal 16

Other 148

HPower
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Brigadier General David 4. Fastabend February 28, 2002

Mni Sose Coalition’s RDEIS Comments Page 3

the GP alternatives (Under the MCP alternative, customers would see a shght decrease in hydropower
costs.)

Historically, the Tribes in the Missouri River Basin have borne a disproportionate burden of the
environmental, cultural, and ic costs iated with the Pick-Sloan project. Ironically, these
Tribes pay some of the highest energy prices in the country despite their high poverty rates. After
years of negotiations, 27 of the Missouri River Basin Tribes now receive low-cost, federally
generated hydropower from Western Area Power Administration, If the Army Corps selects one of
the GP alternatives, tribal citizens will see their energy bills increase by up to 13%. The tribal
hydropower benefits would essentially be eliminated.

Tribal Mitigation

Under Presidential Executive Order 12898 on Environmental Justice, the Army Corps must propose plans
to mitigate the impacts of its operations on the Tribes because of the disproportionate impact of its
aperations on Native American communities. However, none of the alternatives outlined in the RDEIS
address tribal mitigation measures,

Mni Sose Coalition’s RDEIS Recommendations:

»  Work with the Mni Sose Coalition to compile and incorporate the requisite tribal data into the RDEIS.
A multi-year plan should be developed and implemented to ensure the Corps possesses and considers
the tribal data required by NEPA.

% Extend the comment period for the RDEIS for an additional 60 days to allow the Tribes and other
stakeholders with additional time to analyze the effects of the proposed alternatives;

¥ Coordinate with Tribes on mitigation efforts in regards to the altematives’ impacts to tribal
communities and cultural sites.

The Mni Sose Intertribal Water Rights Coalition appreciates the opportunity 10 voice its concerns and

recommendations regarding the RDEIS and is willing to work with the Army Corps of Engineers to
ensure that tribal concerns are addressed in the revised Master Water Control Manual.

Sincerely,
President
ce: Missouri River Basin Tribal Presidents and Chairpeople

Mni Sose Tribal Delegates
MRBA Board Members

N Werking Files DATAACOERDER el Sose Commess doc

Legal 33

Tribal 17

Tribal 16

Other 148

Intertribal Council On Utility Policy

>>>> P.0. Box 831, Rosebud, SD 57570  Phooe: 605-747-4097  Fax: 605-747-4099 <<<<
President Patrick Spears < Pnspearsli@aol.com > Secretary Robert Gough < Rpwgough@saol.com >

October 30, 2001

Lieutenant Colonel Kurt F. Ubbehohdt, Commander
Omaha District

U.S. Army Corps of Engineers

Northwestern Division

RE: Comments on the RDEIS Missouri River Master Manual

The Intertribal Council On Utility Policy full its the followi to
the U.S. Army Corps of E opened a si nth public period on its
Revised Draft Environmental Impact Statement (RDEIS) on their proposed “Master
‘Water Control Manual” for the operation of the six dams on mainstem of the Missouri
River. These comments address renewable energy options, specifically wind and
Missouri River.

Over ten years in the works, this revised draft EIS lays out a series of seven operating
alternatives that juggle the needs and lrnpactsonavansty ofnvarmtsrem and

activities — from protecmg water qualrty and ri

cultural and pecies along the Mi i, to pmr:tmg navigation
and barge trafﬁc on the lower Mmiwpm while trying to prw'de a balance of flood
control and hydrop to the Mi i River basin. Each

alternative tips the balance in favor of some mherests over others,

T0200001

Gaing into a publlcc.m'nmmpmma on its RDEIS, the Corps has provided hundreds of
pages of ir the for and against the various alternatives,
along with the likely impacts of each altemnative on the river system. The RDEIS fails to
provide an agency preference among the various alternatives, as such documents
usually offer. However, an even more extraordinary omission, and one with far raschmg

ic and envi tal implications for ities th it the Mi- River
Basin, is the role that wind power generated on the farms, ranches and reservations of
the northern Great Plains could play in giving the Corps greater flexibility in managing
the Missouri River.

Over the past two years, the Intertribal Council On Utility Policy has raised the issue of
the wind power potential to help meet not only the Corps obligations on the river, but
also the Western Area Power Administration's (WAPA) dependence on hydropower for
the transmission of low cost energy throughout the region.

This ponemm for dean. Iuw—ooui horne-gruwn energy grows |n importance given the
shifts in p seen again this year.
These wnather shrﬂs are ocnsistent wnh scenarios foer 1onger tenn dlmate change and
variability in our region. Shortfalls in hydrop d to increase
costs in supp power ,waAP&mmalrlsprmm
contractual obligations.

HPawer 13
WAPA T

HPower 13
WARA 8
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A recent report, in the Sioux Falls Argus Leader (6/17/01), Kevin Woster noted that:

The U.5. Army Corps of i imates that Mi: i River dams
will fail about 4 billion kilowatt hours short of normal power generation this
year. If WAPA has to buy that at 6 cents per kilowatt hour, the cost will
be about §240 million.

The agency already has spent $140 million to buy power since the
federal fiscal year began October 1. By comparison, WAPA spent a total
of $57 million, $38 million and $25 million in the three years prior to this
one, said Dale Strege, power marketing manager for WAFPA in

Corps water specialists are projecting the lowest total power
generation for the Missouri River system this year since record keeping
began in 1967,

The corps is projecting fotal power generation for the year at 6.2 billion
kilowatt hours. Normal is 10.2 billion.

The U.S. Army Corps of Engineers and the Western Area Power Administration should HPower 13
explore the potential of adding distributed wind generation to the Missouri River basin's WAPAD
electrical grid system in terms of cost, power supptr and greater operational flexibility in
river not to ion the enh d environmental resulting from an energy
source with no toxic emissions or waste storage problems associated with more

conventional fossil or nuclear based energy generation.

The wind resources of the Great Plains could meet 75% of the electricity demand in the
lower 48 states. In the Northern Plains, the wind potential on the Indian Reservations in
Norlh and South Dakula alone exceeds 250,000 megawatts, well over 100 times the

of the Mi i River. D of even a small portion of
th-s Tnbal po@enllal could significantly contribute to the energy budget of the entire West,
as well as to the local economies surmounding the reservations.

HiPower 13
Intertribal COUP has formally requested that the relevant federal energy agencies WAPA 10
axplore the tremendous potential of utilizing both intermittent, but predictable and
unlimited wind resources and the firm, but limited and diminishing hydropower
resources, in tandem to create an even more powerful western renewable energy
system built on a federal-tribal partnership.

In addition to being a clean renewable resource, wind energy can be cost -effective at 3
cents per kilowatt hour. Further, wind has several major advantages over its
conventional rival sources of energy. The cost of its energy input never changes over
the life of the installation (30 years) in contrast to natural gas-fired plants where fuel
costs have sky rocketed this past year. Wind generation is ideally suited to providing
dependable supplies of predictable power at long-term fixed rates. Moreover, electricity
generated from wind can be commissioned in a matter of months as opposed to the
years it takes for conventional generation projects to be brought on line. And all of this
can be had without the NOx, SOx, heavy metals, or green house gas emissions
associated with conventional fossil fuels.

E ditures in the I 1t of distributed wind g ‘would hardly exceed
even a few years of supplemental purchases at iDday 's retail electricity market costs.

Patrick Spears —ﬁf;

Investment today in distributed wind generation could continue to provide clean
renewable electricity over the next thirty plus years regardiess of changes in
precipitation patterns, lower river flow levels or rising energy costs.

Developing a regional wind-hydro hybrid system built upon the treaty relationship
between Great Plains Tnbes and the federal govemment (COE, BOR, W&P& DOE and
BIA) will require visionary lead: p and perh a national i

and enhance our ooumry s umr transrnmslon system not unlike the eommmnam
made ago to d P our nati highway system. It is time to
rathink not only the way we ge our g t and most river, but how we

plan to power our economy through the 21 century.

The Intertribal Council On Utility Policy has actively supported the efforts of Tribes in the
Northem Great Plains to develop opportunities for Tribal energy development, with
particular emphasis on mnewabre wind energy development. Intertribal COUP has

sought agency and inclusi ofaforma.lu of wind power
generation in the operation of the Mi i River | system. More broadly,
COUP has worked with the !nleftl'nbal Energy Network over the past two years in
developing a number of federal tive and policy i which are

incorporated in the Tribal Energy Sell—&rlﬁcoenw Act.

Intertribal COUP encourages the U.S. Corps of Engineers to consult with every Tribe to
formally support these Intertribal initiatives. Further, Intertribal COUP requests that the
Mmer Manual adaql.natshr consider a wind-hydropower hybrid generation scenario, and

te an of the impacts of climate change and variability on the proposed
managamam plan for the Missouri River.

Thank you for your consideration and attention to these important issues.

Attachments:
Intertribal COUP Letter Re: Master Manual
Answer from Department of Energy
Answer from Department of Defense

HPower 13
WAPA 11

Hpawer 13
Tribal 18
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INTERTRIBAL Council On Utility Policy

>> Box 831, Rosebud, SD 57570 « Phone: 605-747-4097 » Fax: 605-747-4099 <<
Patrick Spears, President: 605-945-1908 or Paspearsl@acl.com Robert Gough, Secretary, Rpwgough@asl.com

June 27, 2001
The Honorable Thomas E. White

101 Army — Pentagon
Washington, D.C. 20310-0101

The Honorable Sp Abral Secretary
U.S. Department of Energy

1000 Independence Ave. SW

Washington, D.C. 20585

The Honorable Gale Norton, Secretary
U.S. Department of the Interior

1849 C St. NW

Washington, D.C. 20240

And

" Michael Hacskayl

Weahm Area Power Administration
12155 W. Alameda Parkway
Lakewood, Colorado, 80228-8213

Honorable Secretaries and Administrator Hacskaylo:

On behalf of our member Tribes in the Missouri River basin and the Great Plains
Regional Tribal Chairman's Association, the Intertribal Council On Utility Policy submits
these comments in light of the growing interest in wind development among the Tribes
of the Northern Great Plains.

Upon our review of materials related to release by the U.S. Army Corps of Engineers of
its “draft implementation plan” and our understanding that an analysis of the impacts of
several alternative management proposals is being conducted by the Western Area

Power Administration in terms of the effects of those p Is on the production of

hydropower marketed by Western, the Intertribal Gouncil On Utility Pullcy notes that

Cheyenne River Sioux Tribe - Cheyenne River Telephone Authority - - Flandreau Santee Sioux Tribe
Lower Brule Sioux Tribe - Omaha Tribe - Rosebud Sioux Tribe - Spirit Lake Tribe - - Standing Rock Sioux Tribe

It would appear to be both prudent and ad\raniagaous for both the U.S. Army Corps of
gl and the Wi Area Power Admi ion to explore the p tial of

adding distributed wind generation to the Missouri River basin's elecmcal grid system in

terms of cost, power supply, and enhanced operational flexibility in river management.

The wind potential on Indian Reservations in the United States is tremendous. On
reservations in the Pacific Northwest there is an estimated potential of between 28,000
and 57,000 megawatts, up to seven times the installed hydropower generation capacity
of the B ille Power Administration, which has just announced its intention to
purchase of 830 megawatts of wind puwer as part of a major wind power initiative in the
Northwest.

The U.S. Department of Energy has reported that the wind resources of the Great
Plains alone could meet 75% of the electricity demand in the lower 48 states. In the
Northern Plains, the wind potential on the Indian Reservations in North and South
Dakota alone ds 250,000 meg well over 100 times the hydro
generation of the Missouri River. Development of even a small portion of this Tribal
potential can make a significant contribution to the energy budget of the entire West.

The Intertribal Council On Utility Policy formally requests that the relevant federal
energy agencies explore the tremendous potential of utilizing both intermittent, but
unlimited wind resources and the firm, but limited and potentially dlmimshing
hydropower resources, in tandem to create an even more [ rful
energy system. The Department of the Interior has a speclal role to play here with
regard-to bath the BOR's operation of smaller darns in the reglon and historically
unfulfilled authorizations for ble energy develof t on Tribal lands under the
1992 Enargy PullwI Act. Develaplng a regional wind-hydra hybrid system will require
Y 3 and aps a national commitment to reconfigure and enhance
our country’s el i i ystem, not unlike the commitment made decades
ago to develop our national interstate hlghuvay system.

In addition to being a clean renewable resource, wind energy can be cost effective at 3
to 4 cents per kilowatt hour. Further, wind has several major advantages over its
conventional rival sources of energy. The cost of its fuel input never changes over the
life of the installation (30 years) in contrast to natural gas-fired plants where running
costs have sky rocketed this past year. Wind generation is ideally suited to providing
dependable supplies of predictable power at long-term fixed rates. Moreover, electricity
generated from wind can be commissioned in a matter of months as opposed to the
years it takes for conventional generation projects to be brought on line. And all of this
can be had without the NOx, SOx, heavy metals, or green house gas emissions
associated with conventional fossil fuels.

Expenditures in the development of distributed wind generation would hardly exceed
even a few years of supplemental purchases at today's electricity market costs. While

Cheyenne River Sioux Tribe - Cheyenne River Telephone Authority - Flandreau Santee Siouw Tribe
Lower Brule Sioux Tribe - Omaha Tribe - Rosebud Sioux Tribe - Spirit Lake Tribe - Standing Rock Sioux Tribe
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Northern Plains for appropriate engineering and interconnection studies to fully
assess the integration of reservation wind potential into the federal electricity grid
and our Nation's energy supply.

On behalf of the member Tribes in the Great Plains Regional Tribal Chairman's
Association and the Intertribal Council On Utility Policy, we appreciate your earliest
consideration of the above mentioned matters, and would be happy to engage in further
co tion and Itation on developing an ecologically andeeunorrﬂcally

inable energy inft ture utilizing ble energy generation on Tribal lands.

Sincerely,

trick Spears, President Robert Gough, Secretary
rn:aMbEIpCOUP Intertribal COUP

Cheyenne River Sioux Tribe - Cheyenne River Telephone Authority - Flandreau Santee Sioux Tribe
Lower Brule Siousx Tribe - Omaha Tribe - Rosebud Sioux Tribe - Spirit Lake Tribe - Standing Rock Sioux Tribe

The Secretary of Energy
Washington, DC 20585

August 9, 2001

Mr. Patrick Spears, President

Mr. Robert Gough, Secretary
Intertribal Council On Utility Policy
Box 831

Rosebud, SD 57570

Dear Mr. Spears and Mr. Gough:

Thank you for your June 27, 2001, letter regarding the growing interest in wind
development among the Tribes of the Northern Great Plains. I appreciate your
views, and share your interest in the potential of this important renewable
resource.

1am aware of the importance of the Master Operating Manual process, being
conducted by the U.S. Army Corps of Engineers (Corps), to the Missouri River
region. To the extent the Corps decides to consider the potential of wind
generation in its process, I will encourage the Western Area Power
Administration (Western) to participate in an analysis of the i

As you are aware, Western has adopted a marketing plan for power generated
from the Pick-Sloan Missouri Basin Program-Eastern Division through the year
2020. Your proposal to integrate hydroelectric and wind power must be
considered in light of the provisions of this marketing plan. Western's

blished policy for purchase of bl is very compatible with
your goal of “clean, reliable, low cost, rate based energy supply.”

Due to budgetary constraints, I cannot commit to technical and financial support

for engineering and ion studies at this time. Requests for
ission service and i ion are subject to the provisions of
Western's open access ission tariff. The Dep of Energy

(Department) continues to explore the costs and benefits of a “green tag”
program, and will consider funding after evaluation of other energy priorities.

Pursuant to the National Energy Policy, the Dey is ining the benefi

of establishing a ion grid in a report, which will be completed
by the end of the year. The United States must invest in a clean, reliable and
diverse portfolio of domestic energy supplies as part of a sound national energy
policy.

® Printed on recycied paper
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1 appreciate your interest in harmessing abundant, naturally occurring
sources of wind energy and look forward to continued consultation with Tribes,
pursuant to the Department’s American Indian policy.

Sincerely,

%A‘ “a
Spencer Abraham
ccl

The Honorable Thomas E. White
Secretary of the Army
‘Washington, DC 20310-0101

The Honorable Gale Norton
Secretary of the Interior
Washington, DC 20240

Mr. Michael S. Hacskaylo
Administrator

Western Area Power Administration
P.O. Box 281213

Lakewood, CO 80228-8213

DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS.

108 ARMY PENTAGON
WASHINGTON DC 20210-0108

REPLY TO 2 8 SEP o0t

ATTENTION OF

Mr. Patrick Spears

President, Intertribal Council
on Utility Policy

Box 831

Rosebud, South Dakota 57570

Dear Mr. Spears:

Thank you for your letter of June 27, 2001, to The Honorable Thomas E. White,
Secretary of the Army, concerning the growing interest in wind development among the
Indian tribes of the Northern Great Plains. We agree with you that there may be ways
in which the Army Corps of Engineers can consult and cooperate with Indian tribes in
the Missouri River Basin to study and deploy wind technologies. If successful, such
activities would help sustain Indian economies and significantly augment the availability
of electric power in the region.

After a preliminary review of the information you provided, the Corps advises me
that there may be opportunities to examine further the type of natural resource
development you propose under Section 203 of the Water Resources Development Act
(WRDA) of 2000, referred to as the Tribal Partnership Program (TPP). The TPP
authorizes the Secretary of the Army, acting through the Corps, to conduct studies that
“substantially benefit Indian tribes” and that “are located primarily within Indian country.”
Under this authority, the Army can work with Indian tribes and the heads of other
Federal agencies, to determine what kinds of projects might be studied and
implemented. Although this office did not specifically envision wind power generation
projects when we included this provision in the Administration’s WRDA proposal to the
Congress, we do believe that the provision is flexible enough to allow the Corps to
study such proposals, and implement them, if authorized, under Section 203. One
potential limitation is that we would need to focus our efforts on projects located within
the exterior boundaries of Indian reservations associated with civil works projects (i.e.,
Pick-Sloan Missouri River Basin Project, Fort Peck Project).

Your letter also notes that wind power generation should be consi d by the
Corps as they move forward with plans to revise the Missouri River Master Water
Control Manual. On August 28, 2001, Corps published in the Federal Register a notice
of availability (enclosed) for the Draft Environmental Impact Statement (DEIS) for the
Missouri River Master Water Control Manual Review and Update. | will forward a copy

SASNOJSIY ANV SININNOD ‘g XIANAddY
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of your letter to the Corps Northwestern Division for their consideration during the
comment period on the DEIS. | encourage you to contact the Corps and work with
them to explore your ideas concerning the generation of wind power.

Proposals for TPP studies will be developed by Corps Commands and submitted
to Corps Head! s for consideration in the President's budget request. [ would
encourage you to open a dialogue with Lieutenant Colonel (P) Kurt F. Ubbelohdt,
Commander of the Corps Omaha District, concerning the development of a study
proposal under the TPP. The President's budget proposal for Fiscal Year (FY) 2002
has been submitted to C . Inther time, | would encourage you to contact
the Omaha District to see if there are other ways the Corps can assist you, such as
providing technical information or discussing potential implementation issues in
advance.

| am hopeful that communication and consultation with the Corps will serve to
forge a solid and responsive relationship with your organization. To aid in the
development of effective communication, | am providing Lieutenant Colonel Ubbelohdt
with a copy of this letter. Additionally, the next time you visit Washington, D.C., perhaps
we can meet and discuss further our Nation's energy goals. Please continue to
coordinate with Mr. Chip Smith, my Acting Deputy Assistant Secretary of the Army
(Policy and Legislation). Mr. Smith can be reached at (202) 761-7769.

Sincerely,
[

1

minic lzzo
ssistant Secretary of the Army
(Civil Works)

Principal Dep

Tritm! Cormesn.

Chayeene RiveSiope e

OOE Msster Munusl
HISTORIC PROPERTIES

The C.R.S.T. Preservation Office has reviewed the United States Army Corp of
Engineers Missouri River Master Water Control Manual and prepared the following
commentary on behalf of the Cheyenne River Sioux Tribe. Historic properties under
National Historic Preservation Act include historic and prehistoric archaeological sites,
historic archi I and engineering features and and of

ifi to Native and other social or cultural groups, The Master Manual
has 2 property value index for historic sites that reflects an increase or 2 decrease in value
concerning impacts to sites based on water levels. The higher the value the less effect on
a historic site. The value index is created upon the number of “known'” sites that cxist
along the lakeshores and then ically computing the p ge of site
degradation ocourring as a result of a water lovel impact.

The National Historic Preservation Act identifies properties that are included
under the term historic properties however NHPA does not include in its definition
seotion any language pertaining to Traditional Cultural Properties (TCP). Traditional
Cultural Properties are di d in NPS Bullctin 38 and this d the Master
Manual does not reference. NHPA docs make to “Traditional relig and
cultural properties” in scotion 101(6)(A) but it does not identify specifics and makes
absolutely no mention of these in the definitions section 301 (16 U.S.C. 47w).

The tribal position is that the Corp has failed to adequately identify all of the
property types that are located along the lakeshores and that it has based its property
value index on outdated and i i ion. The database used to develop the

Other 148

Other 148

value index is dated for 1993 while the technical report is dated 1994. Furth the
tribe believes that the projected impact zone used by the Corp to assess and/or calculate
impacts to sites is inadequate because it does not extend far enough off of the 1620
clevation line. Erosion along the lakeshore causes sloughing and this ghing reaches
back onto the land quite a distance from the lakeshore and sites that are located above the
1620 linc and sites located out of the impact zone do receive impacts and suffer
degradation as a result of sloughing. Another concem the tribe has concerns the east bank
of the lakeshore. Corp take lands on the east bank do not extend as fir back from the
shoreline ns they do on the west bank lands. The take lands on the east bank and the Corp

c00@ ONINNYId “ONE 40 SJH0D PREPITIION XV4 B1:21

CR21

E

Tribal 47

E

TOOT/GR/TO
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“Tribal Commnents

Chaysnne River Sioux Tribe

00 e
nhuwmmmmmemﬁmmyMMuwmmwm
line. Sites located above this line arc receiving impacts due to lake operations but are they
included in the known sites listing?

The Corp data used to establish its value index is simply to old and outdated to be
used as the basis for the index. A case in point is in 2001 surveys were done on 20+
recreation areas scheduled to transfer to the State of South Dekota. Known sites located
at these recreation areas were surveyed to check their condition and determine if or how
they had been impacted since their ariginal discovery. In this particular project soveral of
the sites listed in the database and revisited by Corp archacological Lto
investigate them were gone. They had been eroded and washed out into the lake. The
tribe asserts that follow up surveys on the “known” sites has not been done on & regular
basis to gage whether or not existing sites lying along the lakeshore are 100%, 75%, 50%,
25% intact or have already been destroyed. This is ly imp to know b
this information directly affects the cxisting database. The tribal assumption is the value
index is based upon the number of known sites and that these sites are at 100% integrity.
If however this is not truc then the datsbase information is already flawed and inaccurate
and the value of the sites is off.

CONCLUSION

The tribe wants new surveys done on the lakeshores to locate and identify
previously unk sites ref 1in NHPA but also TCP sites, which the Corp has
little information on. Follow up surveys on known sites must be done to measure their
current integrity against their original i ity when first ded. To truly calculate the
impact effect on sites based upon water levels TCP property types must also be included
into the COE value index and all of the above concemns must be done. Remember that the
alternatives presented in the Master Manual address impacts only to known historic
wwqﬁummem'hdpoﬁﬁmisrhumamumhwshmmad:wfminimwuw
mm«mwmmmmmmmamunm:mmm
the tribe at this time cannot endorse any of the alternatives currently listed in the Master
Mmunllfumww:mnmemiainnmﬂunﬂwwiwhdvxnﬂming
impacts to known sites is also inaccurate and docs not portray & true measurcrent.
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TELEFAX COVER SHEET
River Sioux Tribe
Cheyenne River

P.0. Box 590
Eagle Butte, South Dakota 57625

605) 964 — 7554
paTE: £/25/02

Fax: (605) 964 - 7552
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FROM: Sebastian (Bronco) LeBeau C.R.S.T. Preservation Officer
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The CRAT. Cubursl Preservalion Offics was eitsblished jn 1592 umder the suthority of Tribal Ordinmce No. 57 the Cubiural
Rescuirges Protection Act af the Ceyenne River Siows Tribe. The Pressrvation Office Is respomaible for sdminbsering mnd regulasing.
tes include: Orsl History, Repatriation, Historic Preservation, Tribal Archives
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P.0. Box 590
Eagle Butte, South Dakota 57625
(605) 964 - 4155
Fax: (605) 964 - 4151

February 28, 2002

U.S. Army Corps of Engineers

Northwestern Division

Attn: Missouri River Master Manual RDEIS Project Manager
12565 West Center Road

Omaha, NE 68144-3869

Reference: Master Manual RDEIS Comments
Dear SirMadam;

On behalf of the Cheyenne River Sioux Tribe, [ am honored to submit the enclosed
comments on the Master Manual RDEIS for the Cheyenne River Sioux Tribe. The Cheyenne
River Sioux Tribe appreciates the opportunity to provide comments on the Master Manual
RDEIS.

If you should have any further questions, please feel free to contact David Nelson, Director
for the CRST Environmental Protection Departments’ office at (605)964-6559.

Sj 1;. g : i
%uﬁr\eg;. Chairman -
CHEYENNE RIVER SIO RIBE

GIB/ddn

David D, Nelson, Director

Cheyenne River Sioux Tribe

Environmental Protection Department

P.O. Box 590 South Willow and Airport Road
Eagle Butte, South Dakota 57625

Phone: 605-964-6559

Fax:  605-964-1072

E-Mail: erstepd{@sat.net

EXECUTIVE RESOLUTION RO. E-48-02-CR

WHEREAS, the Cheyenne River Sioux Tribe is an unincorporated
Tribe of Indians, having accepted the provisions of the Act
of June 18, 1934, (48, Stat. B4), and

WHEREAS, the Tribe, in order to establish its tribal
organization; to conserve its tribal property; to develop
its common resources; and to promote the general welfare of
its people, has ordained and established a Constitution and
By-Laws, and

WHEREAS, the Cheyenne River Sioux Tribe is committed to the
protection of its natural resources and environment; and

WHEREAS, the Cheyenne River Sicux Tribe is a major stakeholder in the
Missouri River Basin and the Tribe has a vested interest in the
Management of the Missouri River Mainstem Reservoir System by the
U.5. Army Corps of Engineers; and

WHEREAS, the intent of the Revisions to the Corps’ Master Water
Control Manual will directly and significantly impact the
Cheyenne River Sioux Tribe ; now

THEREFORE BE IT RESOLVED, that the Cheyenne River Siocux Tribal
Executive Committee on behalf of the Cheyenne River Sioux Tribe
does hereby authorize the submission of comments from the Tribe
concerning the Corps’ proposed alternatives for revising the
Master Manual,

CERTIFICATION
This is to certify that the foregoing resolution has been reviewed and

approved by the undersigned Executive Committee acting in the best
interest of the Cheyenne River Sioux Tribe, this day of M
2002, in Eagle Butte, South Dakota. ! !

Grgg J. Bourland, Chairman
In G

Benita Clark, Treasurer
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MASTER MANUAL COMMENTS

The Cheyenne River Sioux Tribe is a major stakeholder in the Missouri River Basin. As
such, the Tribe has a vested interest in the 2 of the Mi 1 River Mai
Reservoir System by the U.S. Army Corps of Engineers. Revisions to the Corps’ Master Water
Control Manual (Master Manual) will directly and significantly impact the Cheyenne River
Sioux Tribe. Following are the Tribe's comments concerning the Corps’ proposed alternatives
for revising the Master Manual..

GENERAL

To the greatest extent practicable and permitted by law, . . . each Federal Agency shall
make achieving envlronmema!;mnm part af its mission byid.endﬂlng and addressing,
as appropriate, dispropor ly high and ad human health or environmental
effects of its programs, policies, and activities on minority populations and low-income
populations in the United States . . . . (emphasis added)

Executive Order 12,898, 1994

Executive Order 12898 places on federal agencies the task of achieving envi 1

justice. To do so, the agencies must identify and address disprop 1y high and ad
effects of their actions on minority and low-income popul Operation of the Mi i River
is an action of the Corps of E requiring i with EQ 12898, Preparation of the

Revised Draft Envi | Impact S for the Mi 1 River Master Manual (RDEIS),
requires the Corps to comply with the National Environmental Policy Act (NEPA). The
combination of E.O. 12,898 and NEPA creates a process in which the Corps must not only
identify the impacts of its operation of the Mai Reservoir System which disproportionately
and adversely affect the basin tribes, it must also come up with ways to mitigate those impacts.
While the Corps has gone to great lengths to fulfill the former obligation, |denl|ﬁcat|on, little has
been done to fulfill the latter, mitigation. In short, much work ins to ach

justice.

Water level fluctuations in Lake Oahe are of great concemn to the Cheyenne River Sioux
Tribe. Fluctuating water levels are eroding the western shoreline of Oahe and destroying tribal
cultural and historic sites at an alarming rate. Water guality is affected by lake level fluctuation
and ice movement near the intake for the Tnbe s main d.nnlqu water supply. Water level
changes also result in the p ion of weeds, ly g the Tribe's cattle

industry. Each of these 1mpacls are discussed below.

Lake level fluctuations are perpetuated under all six plans for operation of the Mainstem
Reservoir System being considered by the Corps of Engineers in this RDEIS process. For that
reason and others di d herein, the Chey River Sioux Tribe does not endorse any of the

1 ives under iderati

Tribal 19

Logal 34

HISTORIC PROPERTIES

erdmg ln the Corps® H1stor|r. Properties Technical Report (Corps 1994q), the

d a survey of historic properties in the Missouri River basin
prior to filling the lakes. Although archaeologically significant at the time, the surveys are very
meager by modern standards, The Corps began prehensive survey and i tory in
1974, Because they took place after the lakes were filled, these surveys involve lands at or above
normal pool elevations. The combination of the Smithsonian and Corps surveys includes
212,000 acres surveyed and 1,400 sites inventoried. Although the 212,000-acre figure sounds
impressive, the Corps goes on to state at p. 4 of its report that “it is reasonable to speculate that
not less than 50 percent of all historic properties existing within the five downstream projects are
normally inundated.” (Corps 1994q p. 4) This cuts the number of surveyed sites above the pool

from 1 400 down to 700 or less. Incidentally, only the five d reservoirs are included in
these b Ft. Peck was i dated at the time of the Smithsonian surveys.
Little was known about Ft. Peck’s archaeol 1 until ly, states the

Corps at p. 3-169 of the Master Manual RDEIS. Little was known until the Corps sponsored a
survey of 2.3% of the shoreline of Ft. Peck Reservoir. The survey revealed 159 sites, which,
when extrapolated, could yield 2,000 more sites on the shoreline of that reservoir. Why is
extrapolation necessary? Why were only 2.3% of the shoreline surveyed?

Regarding historic prop at the five d reservoirs, the Corps lists 1,402

-haeological sites in and adj to Lake Sakak a, 1,114 at Lake Oahe, and 165 “other
archaeological sites” for a total of 2,681 sites, (RDEIS p. 3-169). Obviously, these numbers
differ from the Corps® reference to 1,400 sites in its technical report on historic properties
supponmg the RDE]S The difference raises the questmrn, “What are the real numbers?" Even
more img Listhe g “Are the and complete?” The
ar to these questions are cmc}al. the Corps® evaluation of the p 1 for erosion
of historic properties from the RDEIS alternatives for operation of the Mainstem Reservoir
System were based upon the Corps’ estimation of the number of historic properties on the
shorelines of the respective reservoirs. It is the position of the Cheyenne River Sioux Tribe that
the Corps has not taken steps necessary to adequately identify historic properties within the area
of potential effects of its operation of the Mainstem Reservoir System.

Title 36 of the Code of Federal Regulations § 800.4 requires the Corps to gather
information from Indian Tribes and “take the steps necessary to identify historic properties
within the area of potential effects.” 36 C.F.R. § 800.4(a)(4) and (b). The level of effort required
of the Corps includes making a * ble and good faith effort to carry out appropriate
identification efforts, which may include background research, consultation, oral history
interviews, sample field investigation, and field survey. The agency official shall take into
account past planning, research and studies, the magnitude and nature of the undertaking and the
degree of Federal involvement, the nature and extent of potential effects on historic properties,
and the likely nature and location of historic properties within the area of potential effects.” 36
C.F.R. § 800.4(b)(1) (emphasis added).
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The Tribe acknowledges that the Corps has consulted with it concerning historic
properties. However, the Tribe lacks the capacity to adequately respond to Corps inquiries
because it lacks the funding and manpower to undertake a comprehensive survey of historic
properties on the shoreline of Lake Oahe. Moreover, while the Corps has apparently conducted
studies of historic properties in the Missouri River basin, those studies do not constitute a
systematic, comprehensive survey, Such a survey is needed. In 2000, more than 150 previously
unrecorded traditional and cultural properties were found by the CRST's Preservation Office in
the course of surveying recreational lands slated for transfer from the Corps to the Tribe under
the Terrestrial Wildlife Habitat Restoration legislation (known as “Mitigation™). These recreation
areas constitute a small percentage of Qahe's western shore within the CRST Reservation, If the
numbers are extrapolated to the entire western shoreline, then many more sites could be added to
the Carps’ list of “known sites" based on this relatively small survey alone, It is unlikely that the
newly found sites were utilized by the Corps in calculating its historic properties index values for
Lake Qahe in the RDEIS. The properties are not listed in the Omaha District’s Historic
Properties Database File, attached as Exhibit A to the historic properties technical report. This is
not surprising, since the date of the Database file is 1993, and the date of the technical report is
1994,

If these newly discovered sites were not included in Corps’ evaluation of the impacts of
the proposed alternatives on historic properties, then certainly the as-yet undiscovered sites on
the remaining lands on the western shore of Lake Oahe were not considered. The Corps clearly
states in the RDEIS that its evaluation of the impacts of its operation of the Mai Reservoir
System is based upon known sites only. In section 5 of the RDEIS, the Corps states that “[t]he
long-term potential for erosion at each known site was evaluated based on the monthly water
level in each of the three upstream lakes and Lake Sharpe.” (RDEIS p. 5-137) It states at p. 7-
183 that “only the effect to known sites is considered in the historic properties index .. . ."
(emphasis supplied) Given “the nature and extent of potential effects on historic properties, and
the likely nature and location of historic properties within the area of potential effects,” the
Corps' efforts to date do not constitute a “reasonable and good fz.uh cl‘fort 0] carry out
appropriate identification efforts, which may include bacl
history interviews, sample field investigation, and field surve)r " 36 C.F.R. § 800.4(b)(1)
(emphasis added).

oral

It is a foregy lusion that operation of the Mai Reservoir System on the
Missouri River is a federal und of incredible magnitud 1036 CFR. §
800.4(b)(1). So is changing that operation. The Corps’ level of effort in identifying historic
properties on the shorelines of the Reservoirs is also driven by the nature and extent of the
potential effects of River operations on historic properties. 36 C.F.R. § 800.4(b)(1). The Corps
recognizes that “[h]istoric properties located within the reservoir zone are subject to annual
fluctuation, and properties located within a few vertical feet up or down from that zone, are
likely to receive a wide range of severe imy " Given the le of the Corps’ undertaking
and the extent of the potential effects on historic properties, the level of effort required of the
Corps in identifying historic properties subject to destruction due to wave action and erosion, is
high.

Other 1
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The Corps' obligation with regard to historic properties does not stop there, . In

addition to identifying historic properties and assessing adverse effects on them, Corps officials
must develop measures in the RDEIS to avoid or mitigate such affects. 36 C.F.R. § 800.8(c)(4).
The Corps acknnwled,ges tlu.s obligation at p. 12 of its technical report on historic propertics,

where it states: “P pli [with the National Historic Preservation Act and NEPA]
further requires description, evaluation of, and agr upon, any d o
itigate the ad effect, or selection of an al ive to the Federal Lulder‘takm.g in question.”

The Corps quickly rules out the idea of developing an alternative to operating the existing
reservoir system, or an alternative for operating the reservoir system that would not adversely
impact historic properties. Instead, it ludes that mitigative measures to lessen the severity of
impact may be the only means of compliance. Corps 19944 p. 12.

Unf ly, mitigation called for under Section 106 of the National Historic
Preservation Act are lacking in the RDEIS. The Corps tells us that lake level fluctuations and
wave action are inevitable in the operation of the Mai Reservoir System. It states that
“Known historic properties, which include but are not limited to prehistoric sites, Tribal cultural
resources, and historic sites, are adversely affected by all the alternatives. Increased conservation
during droughts is likely the primary factor leading to this result.” RDEIS p. 7-233. The Corps
then points to the bank stabilization efforts undertaken in the lower basin as evidence of its
attempts to mitigate the adverse impacts of Reservoir operations on historic properties. Table
3.15-1 at p. 3-171 of the RDEIS details these efforts. Only 21 bank stabilization projects are
listed for a total expenditure of $1,759,000 over 23 years. Repatriation of Native American
remains under the Native American Grave Protection and Repatriation Act adds little to the
Corps’ column. When compared with the millions of dollars being spent or sacrificed to mitigate
lhe ad\rme unpicls owaer operation on three listed species in the basin, the Corps’ efforts at

the di of irreplaceable historic properties would be laughable if the situation

‘were not 50 serious.
Clearly, the Corps has thrown up its hands. In its historic properties technical report, the

Corps advises that measuires to rmngae the Ioss ot‘va]ue inherent in historic properties involve

elthu Sllc ion or i ). Either ., says the Corps,

q ial i ofmoney and manpower, both of which have historically been in
slwﬂsupply p wuhlhc isl; P ts. Corps 19944 p. 12. The
Corps ludes its d ion of Mitigation Requi al§?2010f|h:RDEISwltha
rema.tkable statement:

Br.cause the Corps has w to add.tess the protection of sites or their

ion if p d, mew efforts to mitigate the effects
of the operation of the Mamnem Resmmr System on known sites gre not required.
Continued efforts to protect the sites are necessary to limit the adverse effects of the
exposure or loss of the known sites.

(emphasis supplied).

Finally, NEPA and the National Historic Preservation Act require the Corps to not only
to avoid, minimize or mitigate adverse effects on historic properties of
operauocn of the Mainstem Reservoir System, but to include a binding commitment to such
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measures in its Record of Decision on the Master Manual. The near- mnextslent status of the
Corps' mitigation measures for historic properties raises the questi to
what?”

In sum, historic properties are as priceless and th 1 as the least tem, piping plover
and pallid sturgeon. The entire River System is being altered to address the plight of these animal
spocms The Cheyenne River Sioux Tribe is requesting that the Corps give the same

ion to its end. d historic p i

In light of the above, the Cheyenne River Sioux Tribe objects to the RDEIS on the
grounds that it does not meet the standards set forth in 36 C.F.R. § 800.8(c)(1).

WATER QUALITY

l.n the water quality portions of the RDEIS, the Corps tells us that problems exist.
“El ations of arsenic, mang; iron and beryllium have been monitored in Lake
Oahe and its inflows.” RDEIS p. 3-56. In 2000, state water quality standards for mercury,
phosphorus, sulfate and iron were exceeded at Lake Oahe. U.S. Army Corps of Engineers 2000
Annual Report, pp. 11-12. Arsenic commonly exceeds state water quality standards in Missouri
River Lakes. RDEIS p. 3-47, Although arsenic, selenium and mercury occur naturally in the soils
of the basin, mining in the Black Hills has contaminated the Chsyclmc River with high levels of
mercury. The Cheyenne flows into Lake Oahe and forms the b lary of the Chey
River Reservation.

In addition, sediment is being eroded, transported, and deposited within the dam system.
This is anormal process — sediment was continually moved by the Missouri River even before it
was d d. Now, h di is settling out in the reservoirs and at the mouths of
tributaries flowing into them. Sl gnificant sediment deposition is apparent at the mouths of the
four major tributaries that flow into Lake Oahe -- the Cheyenne, Moreau, Grand, and Cannonball
Rivers. Corps, 19941, p. 19. The sediment in these deltas contains arsenic, mercury, and other
metals. Arsenic and mercury are of particul to the Chey River Sioux Tribe,
because the intake for the Tribe’s main public water supply system is located in the Cheyenne
Arm of Lake Oahe,

Wave action, lake level fl ion and ice stir up sedi A ling to
Tables 5.4-1 and 7.4-1 in the RDEIS ‘wave s:tlon m)den and agitates the lake sediments during
low lake levels, p i ", ng Ived arsenic ions in the water
column.” These “[e]l d arsenic during low lake elevations and drought

conditions may affect domestic water use (requiring additional treatment prior to domestic use)
and cause chronic effects to aquatic life in lakes.” The adverse effects are greatest during
droughts, when lakes are drawn down and bottom sediments are exposed to wave action. RDEIS
Pp. 5-26-28, 7-26-28.

Both Oahe Dam releases and lake levels vary considerably. In its water quality technical
report supporting the RDEIS, the Corps states, “[R]eleases have been extremely variable since

CR1517

E

the project became fully operational.” Daily outflows range from less than 1,000 cubic feet per
second up to SS 000 cubic feet per second. Regarding lake levels, the technical report states,
“Much fl has d throughout the history of the reservoir.” Corps 1994t, p. 19.

Several years ago, the Missouri Basin States Association asked the Corps to sample and
analyze delta to test the hypothesis that raising and lowering lake levels result in
di p I ially ad.dmg i to the reservoir and dcgradmg water
quality. Corps 1994, p. 36. Sampled pol includ memury, | lead, ct
zine, selenium, arsenic, nickel, and | ides. Significantly, arsenic i Iy showed
significant increases sometimes mm‘mg afav:\for of 10. Corps 1994, p. 44.

Moreover, the finer the sedimem Ihe greater the arsenic concentrations. Corps 1994t, pp
44 and 52. “[Fliner sedi are g lly more ch Ily active thus, perturbations such as
wind-wave action can result in chemical changes associated with the transfer of materials from
an bic envi in the sedi 1o an aerobic environment in the overburden water.” It
is also suspected that storm events and high winds, which are common in the Missouri River
basin, cause high metal concentrations in the water. Corps 1994t p. 44.

The Corps emphasizes that the stirring of bottom sediments in shallow areas of the
reservoir is going to occur no matter what the pool elevation. “This is a natural, on-going process
which occurs at all reservoirs with relatively soft bed sediments.” Corps 1994t, p. 44.

On the other hand, “[d]elta growth is a dynamic process, and as the reservoir fills, areas
which are now comprised of fine sediments [silts and clays] will eventually become areas
dominated hy more coarse sediments [sand] as the delta grows in the downstrcam direction.” As
particle size , arsenic Unfi ly, "[l]he Oahe,
Moreau, and Grand Rlver Deltas could not be nnalymd for particle size relationship, since only
one sample was taken.” Corps 1994t, pp. 44-45, 52.

In sum, arsenic exists in the sediment of the deltas of tributaries flowing into Lake Qahe.
The arsenic is found in higher ions in fine sedi Wave action, lake level
fluctuation and ice movement stir up the arsenic-bearing sediment and suspend it in the water
column. None of the altematives being considered by the Corps in the RDEIS will change this
fact of reservoir operations. The Corps’ solution? Test and treat your drinking water, because the
stirring of sediment in shallow areas is inevitable no matter what the Corps does. RDEIS Tables
5.4-1 and 7-4.1. This suggestion is hardly encouraging to the Cheyenne River Sioux Tribe,
whose intake for its main public water supply system is located in the Cheyenne Arm of Lake
Oahe.

Turming to mercury, we learn that this pollutant is ubiquitous in basin, but more of it was
contributed to Lake Oahe from mining operations at the Homestake Gold Mine in the Black
Hills. Alll10u§1 the Mine was declared a Superfund site and, thus, I.hls pnml-soumc of

has been lled, Ch River sedi d and
to be deposited into the Chey Arm. Corps 1994t, p. 32. While observed mercury
levels are below EPA drinking water mnda:ds. the Corps advises that the presence of mercury
and its variable concentration suggests that it should be monitored by municipalities which use
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the lake as a water supply. U.S. Army Corps of Engineers 2000 Annual Report, RDEIS
Appendix B, p. B-497. Fish tissue samples collected by the South Dakota Department of Game,
Fish & Parks and the Cheyenne River Sioux Tribe in 2000 in the Cheyenne River, Moreau and
Grand Rivers and these arms of Lake Oahe contained sufficient mercury to warrant a
consumption advisory on fish caught in waters adjacent to tribal lands. As a result of the study,
the South Dakota Department of Game, Fish & Parks was to extend the area of study to other
portions of Lake Oahe in 2001.

As with Historic Properties, the Corps’ identification and assessment of water quality
problems in the Missouri River Basin have been less than stellar. “There is limited information
regarding how water quality has changed since the construction of the Mainstem Reservoir
System,” says the Corps in Section 3.5.7 of the RDEIS. Although monitoring information is
gathered by the Corps, the basin states, the U.S. Geological Survey and EPA, no monitoring

gram exists that i and eval all the information. RDEIS, pp. 3-36 and 3-44.
“Spa.ual variability p our itori gram from being a reliable indicator of the
conditions which exist at the water supply intakes.” RDEIS Appendix B, p. B-497. The Corps

that personnel responsible for water quality sampling should be updated in samp
techniques. RDEIS Appendix B, p. B-498. The Cheyenne River Sioux Tribe agrees.

The Tribe also agrees with the Missouri River Natural Resources Committee and the
Biological Resources D1v1smn ofl.he U.S. Geological Survey that more science is needed. The
Mi i River Program is good start. RDEIS Appendix B, p. B-515.
The purpose of the Program is to provide the scientific foundation for Missouri River
management decisions. The Program hopes to expand current stnlc and federal monitoring
efforts and start new ones. It will establish a ided ining information on
fish, wildlife, habitat, water quality, and deﬁne the baseline of current river conditions. The Tribe
|s pleased to learn that the pul:hc as well as government agencies will have equal access to this

1 The Envi A Program will also conduct long-term monitoring of
river resources and focused investigations of the cause and effect relationship between river
operations and the River's response. Appendix B, p. B-515, B-539. Of course, the Program is
entirely dependent upon funding. Gwem the fact that tribal drinking water is at stake, funding of
the Program has env 1 justice impli

Neither has the Corps develop \dahle itigati for the water quality issues
raised in the RDEIS. Alr.hough the Corps ac! | ', that p of arsenic and mercury
from delta sedi and t lation of metals in fish tissues are concerns of tribes in the
basin, RDEIS 7-33 and 7-34, the Corps’ solution is NOT development of mitigation measures to
address these issues. Rather, the Corps advises local governments to test and treat their water
before drinking it.

Along the same lines, we are told in the RDEIS that the MCP leaves more water in the
three upper mainstem lakes during drought and reduces lake level fluctuation. The increased
volume improves water quality by diluting pcllutm The GP options will improve water quality
even more because they will leave even more water in the lakes than the MCP. RDEIS p. 7-33.
However, none of the alternatives limits the suspension of metals into the water column and the
of toxic el in fish tissue in Lake Oahe. RDEIS 7-33 to —34. Thus, neither the

CWCP nor any of the RDEIS alternatives being considered by the Corps mitigate the water
quality issue of g to the Ch River Sioux Tribe.

The Corps is correct in stating that it is not the source of p entering the Mi i

River. Neither does it regulate water quality in the Basin. RDEIS p. 3-46. States, tribes and the
federal Environmental Protection Agency (EPA) manage water quality under the Clean Water
Act and Safe Drinking Water Act. That the Corps is not the source of water pollution or the
reg;u]ator of water quality, however, does not relieve it of its responsibility to satisfy the

| justice principles of E Order 12898 by identifying and mmgaung water
quality problems created or bated by its of the Mi i River Mai
Reservoir System. So far, no solutions have been offered.

What about dredging and ing the inated delta sedi 7 What about
erecting barriers (NAME?) to minimize lake level fluctuation in the deltas and prevent ice
movement? What about covering the contaminated sediment with courser sediment? What about
moving the intake for the Tribe's public water supply system away from the Cheyenne River

Logal 38
feon')

ErSd 32
W56

delta?

HYDROPOWER

The Cheyenne River Sioux Tribe is very d about i 1 electricity rates for
tribal members.

It is the Tribe's understanding that all of the alternatives being considered in the RDEIS
process would i overall hydrop ic benefits for the reservoir system. The
drought conservation measures of the MCP and the GP options would leave more water in the
reservoirs. This held-back water, known as “head,” constitutes the capacity of the dams to
produce hydropower. As the water is released and run through the turbines in the dams, power is
generated. In this way, GP1528 would produce the greatest hydropower benefits. The CWCP
produces the least. The other alternatives fall in between. The difference between GP1528 and
the CWCP, however, is only 2.3%.

In spite of the fact that the MCP and GP options increase the capacity of the mainstem
dams to generate hydropower, all of the GP options decrease hydropower revenues. How? By
releasing water from the dams other than during summer and winter peak demand periods, when
the hydropower is most valuable. The higher the demand for power, the greater its value.
“Because demand is greatest in summer and winter, energy produced during these seasons is of
greater overall value than energy produced in the spring and fall.” RDEIS p. 3-122. When water
is released from the dams other than during these summer and winter peak demand periods,
revenue is lost. In this way, GP1523 :md GP2028 thc two GP cptlons which r:lcasc only enough
water in the service, annual |
revenue by an average of $8 to §9 million when campamd with the CWCP. The GP opmms
which split summer season releases and release the least amount of water during the summer
peak demand period, GP 1521 and GP2021, have about a $30 million average annual advurse
impact on hydropower revenues. RDEIS p. 7-228. These losses into i

HPowar 12
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electricity rates for customers who purchase power from the Pick-Sloan Project through the
‘Western Area Power Administration (WAPA).

The magnitude of the hit caused by these increased rates depends on the amount of power
a particular customer purchases from Pick-Sloan. WAPA estimates that basin Tribal Customers
purchase 60 percent of their total power from Missouri River hydropower. As shown in Figure
7.10-22 in the RDEIS and Figure A-9 in the Tribal Appendix to the RDEIS, the increase in
power costs incurred by basin tribes under the Gavins Point options ranges from two percent for
GP1528 up to ten percent for GP1521 and GP2021. These increases will adversely impact
af h g for tribal b

MMENTS OF THE CHEYENNE RIVER SIOUX TRIBE
DEPARTMENT OF GAME, FISH & PARKS

XIOUS WEEDS

In an effort to accommodate the paradigm shift me r.he multiple uses ongmally
established for the Pick-Sloan Project to d the
Corps has proposed alternatives aimed at protecting three threal.emd or mdangered species -- the
interior least tern, the piping plover and the pallid sturgeon. In 2000, the U.S. Fish & Wildlife
Service issued a Biological Opinion (BiOp) for the Missouri River, which included a Reasonable
and Prudent Al ive for operation of the Mai Dams to avoid jeopardy to the three
species. The Gavins Point alternatives discussed in the RDEIS embody the Corps” efforts to
incorporate the Reasonable and Prudent Alternative into the Master Manual.

The Reasonable and Prudent Altemative in the BiOp calls for flow enhancement, habitat
restoration, creation and acquisition for the three listed species, and adaptive management. It also
calls for unbalancing of the water levels in the three upstream reservoirs - Ft. Peck, Lake
Sakakawea, and Lake Oahe. Unbalancing would consist of lowering the level of one of the three
lakes by three feet to allow vegetation to grow around the rim. The unbalancing would rotate
among the three lakes on a three-year basis. In the first year, the water level would be lowered in
one of the lakes. The lowered level would be held constant the second year, and then raised back
up to normal the third year. RDEIS p. 6-3.

This unbalancing plan is anticipated to greatly benefit the listed species inhabiting the
reaches between the three lakes, as high flows are good for native river fish and for clearing
vegetation from islands and sandbars. The subsequent low flows will expose the cleared islands
and sand bars, which the least temn and piping plover use for nesting. Lake fisheries will also
benefit, as the vegetation growing on the lake perimeters for two years will be inundated the
third year, becoming spawning and hiding habitat for young-of-the-year fish.

Unfortunately, little mention is made in the RDEIS of the type of vegetation that will
grow on the lake perimeters when unbalancing kicks in. Noxious weed infestations have reached
crisis proportions on Cheyenne River Sioux Tribe reservation lands. Canada thistle has exploded
within the past two years, and leafy spurge has been reported in several new locations. Noxious
weeds are beginning to take over the Lake Oahe shoreline, posing a serious threat to native

grasses. Even without unbalancing, wetlands at Oahe are flooded and emerge as lake levels
fluctuate. RDEIS p. 3-70. The water disperses seeds. Canada thistle predominates in these
emergent wetlands. When working to establish habitat on Corps land within the Reservation,
tribal Game Fish & Parks employees encounter Canada thistle nearly 75% of the time when the
soil is disturbed. The Tribe's Game, Fish & Parks, Prairic Management, the BIA and several
South Dakota counties consider Lake Oahe to be the primary source of Canada thistle, which is a
water loving plant.

Cattle production is the prime source of income for the Cheyenne River Sioux Tribe.

Noxious weeds are extremely detrimental to this agricultural . They sut ially reduce
the productivity ofgraz.mg lands by competing with valuable native grasses. This reduction in
range quality ad ly impacts cattle production. The Ch River Sioux Tribe is working
with Dewey, Ziebach, and neighboring ies to eradicate noxious weeds. Control programs
are costly.

For years, the Corps has funded spraying of noxious weeds on state lands on the sh
of Lake Oahe. However, Reservation lands have been largely ignored. Unless the entire shoreline
is addressed, the battle with noxious weeds will be lost. The Cheyenne River Sioux Tribe is very

d that unbalancing will bate the serious noxious weeds problem along the shores
of Lake Qahe, with potentially devastating effects on the Reservation.

MI. EOUS COMMENTS AN NS

On p. 3-6 of the RDEIS, current land uses on the Cheyenne River Sioux Reservation are
described. The Tribe wishes to make a ion to this description, which indi that grazing
is a minor land use. To the contrary, grazing is the most predominant land use on the
Reservation. Roughly 80% of the Reservation 2.8 million acres are utilized for grazing.

Page 3-56 of the RDEIS states, “Lake Oahe is used as a water supply by Fort Yates,
North Dakota, and Mobridge, Wakpala, Gettysburg, Eagle Butte, Swiftbird, Blackfoot, Promise,
White Horse, Green Grass, Bear Creek, LaPlante, Dupree, Iron Lightning, Faith, Bridger, Cherry
Creek, Red Scaffold, Thunder Butte, Red Elm, and Lantry, South Dakota, as well as some
individual cabins.” Why are Takini and WEB Water not included? The WEB water intake is near
Akaska, South Dakota, To our knowledge, it serves several East River areas, including Ipswich
and Aberdeen, South Dakota,

With regard to Chapter 3, Section 3.6 of the RDEJS the Cheyenne River Sioux Tribe's
Game, Fish & Parks Department has the following g and

Other 194
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1. What was mapped for riparian and wetland areas pertaining to the Cheyenne | JWhRH 21

River Sioux Reservation?

2 Are noxious weed infestations in the wetland and riparian areas mapped?

Other 227
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3 We are d about the negative effects of fl ing lake levels on
Cottonwood trees. Little to no age structure or recruitment is occurring within the
existing stands. When the lake level is low, young cottonwoods come in very
thick. When the level rises, these young trees are inundated and die. This
precludes diverse age classification. When the older trees die, no younger trees
will be there to replace them. These cottonwoods provide habitat for bald cagles,
which are culturally significant to us as native people. Destruction of the
cottonwoods along the River flyway will result in reduction or elimination of the
eagle from the Cheyenne River Sioux Reservation. This would be a great loss to
the Lakota people.

With regard to m.hc:r sections of Chapter 3 of the RDEIS, the CRST Game, Fish & Parks
Dy has the f g

1. Atp. 3-109, the RDEIS states, “The Cheyenne River Reservation is located adjacent
to Lake Oahe on the right bank of the lake.” The Reservation is located on the left, or
west, bank of Lake Oahe.

3. Onp. 3-134, the RDEIS refers to two existing recreational sites and four future
recreational sites on the Cheyenne River Sioux Reservation, for a total of 1,123 acres.
The Tribe req d of the | of the to include a reference
to the fact that the two existing ional sites are d primitive.

1. Onp. 3-151, the RDE.IS states, “The Mainstem Reservoir System is a valuable source

ofjohs. i ydrop 5 p i ofgnods. and water supply for
and d ic, agricultural, and industrial uses.” Other than electricity,

Ihe Mainstem Reservoir Syslem has not constituted a valuable source of the listed
benefits to the Cheyenne River Sioux Tribe. Recreation epitomizes the unbalanced
distribution of benefits gcnmﬂed by the Mainstem Reservoir System. In the absence
of the anti '. d irfigation 1 on the Mai System, recreation has
become a primary use. Of the 52 recmnmn sites on Lake Oahe, only six are tribal,
only two of which belong to the Cheyenne River Sioux Tribe, and those two are
primitive - undeveloped. Further, any attempts by the Tribe to share in the recreation
benefit are met with jurisdictional challenges by the state of South Dakota. In short,
the Cheyenne River Sioux Tribe does not benefit economically from recreation on
Lake Qahe. Distribution of the ion benefit is unbal d, as is distribution and
enjoyment of the other benefits and uses of the Mainstem Reservoir System whose
praises are sung in the RDEIS.

In the discussion of tern and plover habitat for Four Tribal Reservations in Section 5.6.1
of the RDEIS, p. 5-49, no mention is made of lake habitat for these birds. The Cheyenne River
Sioux Tribe's Game, Fish & Parks Department belicves that lake habitat for the tern and plover
should be included in the di ion of the al ves, particularly if the U.S. Fish Wildlife
Service intends to designate the shoreline of Lake Oahe as critical habitat for the piping plover.
The Tribe's Game, Fish & Parks Department has been surveying tern and plover habitat and
conducting adult census on Lake Oahe since 1994. Game, Fish & Parks would be happy to

Other 229

B
==
B

provide the data it has compiled to the Corps. GF&P does not believe a sound decision can be
made concerning tern and plover habitat in the Missouri River Basin without knowing how the
proposed alternatives will benefit or impact lake habitat for these listed species.
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FORT PECK TRIBES

Assiniboine & Sioux

Movember 27, 2001

U. §. Army Corps of Engincers
Northwest Division

12565 West Center Road
Omaha, Nebraska 68144-3869

ATTN: Missouri River Master Manual RDEIS
Dear RDEIS Stafl:

These comments on the Biological Opinion in support of the RIDELS for the Missouri River
Master Manugh are formally filed by the Assinibotrie and Sioux Tribes of the Fort Peck Indian Reservation
in northeastern Montana. The Tribes® Reservation is bounded on the south by the Missouri River below
Fort Peck Dam over a distance of 141 miles, between river miles 1621 and 1762. Our interest in this
matter is significant, Approximately 75% of the north or left bank of the Missouri River between Fort
Peck Dam and the backwaters of Lake Sakakawea near the border with North Dakota lie within the Fort
Peck Indian Reservation in the reach to be affected by Master Manual operating procedures, including
testing and fture operations to generate & spring rise.

The Biological Opinion on p. 172 only addresses Indian water rights as follows:

In United States v. Winters, 207 U.S. 564 (1908), the United States Supreme

Court recognized the docirine of reserved water rights, which assures that

Native American lands (and other public lands set aside by the government for

a partieular purpose) will receive sufficient water to fulfill the purposes of the
reservation. Most water rights in the western United States (which includes all
Missouri River Basin states, except Mi lowa and Mi; i) have

priority based on when water was first put to a beneficial use such as

agriculture. However, Federal reserved water rights for Native American
reservations and other federally-reserved lands have priorities dating back to

at least as early as when the reservations were established (and, in the case of
Native Amerjcan reserved water rights, possibly earlier), even if water useon
the PO¥Brvec lands begins at cmaleh later da.r:{y As mg:l as m?igyefghr rrifies
claim water rights to the Missouri River, and in most cases these claims

precede the water rights of any non-Indians. Although Congress has consented

to the adjudication of Native American reserved water rights in state courts in
general stream adjudications, reserved rights are not subject to state law and

can be adjudicated in Federal couwrt.

Many reservations aleng the Missouri River now use or have plans to use
Missouri River water for drinking water and irrigation. The Fort Peck iribes
have applied for a Federal appropriation for a municipal, rural, and industrial
project in Montana that will extract appraximately 4,000 acre-feet of water
anrtually from the Missouri River,

Poplar, Montana 59255 P.0. Box 1027 (406) 768-5155

The water rights of the Fort Peck Assiniboine and Sioux Tribes totally near 1 million
acre feet annually from the Missouri River have been settled by compact with the State of
Montana as of 1985 with a priority dating as early as 1888 The Biological Opinion does not
address those water rights in the baseline analysis; and, therefore, the Biological Opinion is
deficient.

The Working Group on the Endangered Species Act and Indian Water Rights,

Department of Interior, published for of Indian water rights in
Section 7 C liation, in national guid: for undertakings such as the Master Manual, as
follows:

The environmental baseline used in ESA Section 7 consulianions on agency actions affecting
riparian ecosystems should include for those corsuliations the fill quanim of: (a) adfudicated
fidecreed) Indian water rights; (k) Indian water rights seitfement act; and (c) Indian water rights
oferwise partially or fully quantified by an act of Congress...

The environmental baseline for ESA Section 7 consultation on the Missouri River docs not
include the water rights of the Fort Peck Assiniboine and Sioux Tribes as setiled by Compact with the
State of Montana and is therefore in need of revision,

Please provide the name of a Corps of Engineers’ and U. 5. Fish and Wildlife representatives
responsible for this matter and a time frame for response to our concern. The Tribes are willing to
correspond and/or meet with representatives of the Corps of Engineers and USFWS at any time to clarify
our concerns and the need for a proper resolution.

Sincerely,

f% ”(Mnm
Arlyn ¥ 5, Cha

rman
Fort Peck Assiniboine and Sioux Tribes

e “The Honorable Conrad Burms
The Honorable Max Baucus
The Honorable Dennis Rehberg
The Honorable Judy Manz
Secretary Gale Norton
Rick Knick

(=]

Legal 39
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FORT PECK TRIBES o '

Assiniboine & Sioux
February 27, 2002

VIA FACSIMILE & U.S. MAIL

Carl A. Strock, Brigadier General, Division Engineer

U.S. Army Corps of Engineers, Morthwestern Division

Missouri River Master Manual RDEIS

12565 West Center Road .
Omaha, NE 6814403869

Dear Brigader General Strock: '

The Assiniboine and Sioux Fort Peck Tribes (“Tribes”) hereby present written comments
to the U.S. Army Corps of Engineers’ (“USACOE") Revised Draft Environmental Impact
Statement (“RDEIS") that was published on August 31, 2001.-

The Tribes are | bled by the changing face of the Mi i Rivar and its
precious ecosystem. The Tnbes feel burdened with the challenge of restoring and protecting our
reach of the Missouri River, when others are responsible for its current, degmied state. Thereis

no question that federal water operltlons on the River have ad ly i 1 the

. and the River's The i g d ds on water and the resi to

conserve water also greatly contribute to the problem. The Tribes also fear that when we seek to
exercise our senior water rights, we will be viewed as contributing to the problem instead of
legitimately using water in a conservative manner to meet the needs of our people.

The Tribes are encouraged that the federal government is attempting to address these

problems. However, as a general matter, the Tribes feel that the RDEIS does not provide a bl
sufficient rﬁponse First, ‘he Tribes found it extremely difficult to evaluate the RDEIS because it | |cr7

lacked a prefi 1| This approach is contrary to NEPA and its regulations which It

require the federal agency to |dent:fy a preferred alternative or alternatives. 40 C.F.R. 1502.14,

Second, the alternatives in the RDEIS conlain serious information gaps that make it impossible to @
render an opinion. Likewise, the USACOE's model is deficient in that it does not include
important data regarding the Tribes' reach of the river. The RDEIS also fails fo consistently
address mitigation measures, and furthermore, fails to specifically discuss impacts to tribal land
us¢ plans and policies, any conservation potential under each alternative, and impacts to historic
and cultural resources on tribal lands. The Tribes are also greatly troubled by the lack of an
analysis of impacts to water quality, especially since the Tribes have EPA-approved water quality
standards undtr the Clean Water Act. The Tribes also found other issues, such as erosion,

a

, & impacts, and baseli u_" tions, absent from the analysis,

These concerns are addressed in greater detail in the attachment prepared by the Tribes’
Office of Environmental Protection. The Tribes rquest that this cover letter and the attachment
be made a part of the administrative record and that the USACOE provide a response to these .
documents, as requlmd under the NEPA process. The Tribes also request that government-to- | m

20 o inue to address the specific concerns raised herein to ensure that

Poplar, Montana 58255 P.0. Box 1027 (406) 768-5155

the Tribes’ trust are not adversely impacted
Your consideration of the Tribes’ ients is greatly appreciated
Sincerely,
Arl ress
Chairman N
Fort Peck Assiniboine and Sioux Tribes
. . .

cc:  Jack McGraw, Regional Adnﬁninmt.or, Region 8 EPA .
Ralph Morgenwech, Regional Office, USFWS
Keith Beartusk, Director, Rocky Mountain Regional Office, BIA
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Corps of Engineers, Missouri River Revised Draft Envi tal Impact S
US Ay Corp ¢ Comments for the Fort Peck Tribes
prepared by
the Office of Environmental Protection
February 25, 2002

The U.S. Army Corps of Engineers (“USACOE”) set forth fourteen parameters for
impacts in the Revised Draft Envi | Impact S t (RDEIS). Of the fourlem_
parameters, the USACOE claims to have examined nine parameters for tI]e Forr._Peck Indian
Reservation. These fourteen evaluated impacts are wetland habitat, riparian habitat, tern and
plover habitat, reservoir young fish production, reservoir cold fish habitat, river coldwater
fish habitat, river warmwater fish habitat, native river fish physical habitat, flood control, water
supply, hydrapower, recreation, navigation, and historic properties. The nine impacts evaluated
for Fort Peck include wetland habitat, riparian habitat, tern and plover habitat, river coldwater fish
habitat, river warmwater fish habitat, native river fish physical habitat, flood control, water supply,
and recreation.

The Missouri River reach extending from River Mile 1766 to River Mile 1630.4 serves as
the Reservation’s southern boundary and is the longest stretch of river located on Indian lands
within the action area. Fort Peck's Reservation is located at the top of the basin and hence, is the
first to be impacted by any modified flow regimes proposed by the USACOE. The Reservation is
downstream of the first dam completed on the Missouri River System - the Fort Peck Dam.

Recently, American Rivers identified this stretch of the Missouri River as one of the most
endangered river reaches in the United States and the State of Montana listed this reach as
impaired on its 303(d) list. Pallid sturgeon, the piping plover, and the interior least tern are listed
as endangered species that inhabit this stretch. Other species of concern on the Reservation
include bald eagles, whooping cranes, paddlefish, sturgeon chub, and sicklefin chub.

The RDEIS laid out the original alternatives in the Draft EIS for the Master Manual,
submitted alternatives from different stakeholders in the basin from the Preliminary Revised Draft
EIS (PRDEIS) circulated in 1998, and new alternatives derived from the Biological Opinion
submitted by the US Fish and Wildlife Service (USFWS), which raised management concerns for
several endangered species including those listed above. The Tribes found that all of the
alternatives were problematic. The only alternative which resulted in the least adverse impacts to
the Tribes appears to be GP 1528, but given information gaps the Tribes have been unable to fully
evaluate this alternative at this time.

Below is a short summary of these alternatives, followed with the Tribes' substantive
comments to these alternatives.

ORIGINAL ALTERNATIVES

Original alternatives evaluated in the RDEIS included the Current Water Cuntrctl Plan
(CWCP), navigation service criteria, nonnavigation service levels, flood contm!_mnsuamts,
changed service levels during the navigation season to benefit fish and wildlife, intrasystem
regulation of storage water among the upper three lakes, and release modifications at Fort Peck
Dam to benefit downstream endangered species. .

SUBMITTED ALTERNATIVES

Submitted alternatives include the Missouri Levee and Drainage I}istricl_ (MLDDA), the
Missouri River Basin Association (MRBA), American Rivers (AR), Missouri River Natural

Resources C: ittee (MRNRC), Mi i Department of Conservation (MODC), and the
USFWS's Draft Biological Opinion (BIOP) and FWS30 . The American Rivers and Missouri
River Natural Resources C i dations were combined to form the ARNRC

option. The BIOP and FWS30 are nearly identical except for the spring rise release target flows
from Gavins Point Dam.

Differences in these submitted alternatives reflect the differences in the basin interest
groups. The MLDDA is focused on reducing flood impacts, managing interior drainage, and high
groundwater impacts on the farms field along the lower portion of the Lower River and is
opposed to raising the level of Lake Oahe and overall asks for a increase in the annual operating
pool for flood control from Gavins Point as well as opposing any plan to reduce flows to
minimum flow for navigation.

The MRBA included additional storage in the upper reservoirs, reduction in navigation
based on checks at critical periods throughout the year, unbalancing of the upper reservoirs, trial
fish enhancement releases from Fort Peck Dam and Gavins Point Dam, habitat acquisition and
enhancement, additional data acquisition with review from the National Academy of Science.

The ARNRC alternatives include increased spring flows and reduced summer flows from
Gavins Point Dam, spring rise from Fort Peck Dam, stream bank erosion monitoring before,
during and after spring rise, unbalancing of the three upper lakes, and adaptive management based
on governmental monitoring and assessment programs, )

Closely following the Modified Conservation Plan, the MODC alternative calls for
unbalancing the upper reservoirs, a spring rise for Fort Peck Dam, increase storage in the
reservoirs, and a flat release from Gavins Point from August 1* to September 15% of 41 kefs.
When compared to the Modified Conservation Plan, the major difference is the flat release occurs
continually downstream from August 1* to August 20 at 34.5 kefs,

BIOP and FWS30 include adaptive management, flow enhancement which includes a
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spring rise from Fort Peck Dam, unbalanced intrasystem regulation, habifat . )
restoration/creation/acquisition and also include releases from Gavins Point of increased spring
rise of 17.5 kcfs over full service navigation and a reduced summer flow to 21kefs. The FWS:!O
has these same provisions except it call for 30 kefs spring rise from Gavins Point over full service
navigation.

NEW ALTERNATIVES

The Modified Control Plan (MCP) would include an adaptive management process,
increasing minimum storage levels in the upper lakes to 43 MAF(million acre feet), applied
navigation criteria based on the storage at strategic points during the year, intrasystem
unbalancing of the upper three reservoirs, spring rise from Fort Peck, flat release from Gavins
Point of 34.5kefs.

The Gavins Point (GP) release alternatives are the same as the MCP with the exception of
changes in releases from Gavins Point Dam, These options are GP 1528, GP 1521, GP 2021, and
Gp2028. Under the GP options, the spring rise would occur every years between May 1 and June
15, as conditions allow. The p ial starting point for the spring rise under the GP alternatives
is 15 kefs above full navigation service rel . The rise is intended to provide a spawning cue
for the pallid sturgeon.

Summer flows would be lower every year as conditions allow under the GP options. The
lower summer flows would occur on the lower river from mid June to September 1. These
summer low flows range from 28.5 kefs to 21 kefs. The 28.5 kefs would allow for reduced
navigation services. The USACOE believes the GP options rep a bl p
for the operation of the Mainstem Reservoir System (RDEIS Master Water Control Manual,
Missouri River, August 2001, Volume 1: Main Report, Pp 6-4, 2% paragraph).

IRIBES' SUBSTANTIVE COMMENTS
Adaptive Management Strategy

The Tribes support an adapti pproach; provided, however, that the
USACOE develop an accurate baseline for the Fort Peck Indian Reservation as described in
Attach A. This baseli req by the Tribes in October of 2001 was in
response to the proposed spring rise from Fort Peck Dam, and is an element of every alternative
except the CWCP and the MLDDA. The Tribes request representation on the Federal team. In
addition, scientific interests should be participants in the team with expertise in the following
areas: biology, water quality, geomorphology, riparian and wetland ecology. The Tribes further
request that the team develop ongoing monitoring and analysis of erosion, deposition,
groundwater levels, water quality, water supply, native versus non-native vegetation, and any
other trust resources along the Fort Peck Reservation’s reach of the Missouri River.

Moreover, in addition to participating on the Federal team, the Tribes request that the
federal government engage in go to-government I’ ation with thf: Tribes in :‘erpame
meetings, specifically with the Fish and Game Departments, _Asstmbome and Sioux Rural Water
System, and the Environmental Protection Department, to dnsc::uss and analyze thg results of the
Teams’s activities, any p d changes to the Annual Operating Plan, and any impacts to the

P
Tribes’ trust resources.

The Tribes believe that the USACOE should be the Team Leader for the Adaptive
Management Planning process and should secure funding to ensure_bmad participation by all, and
guidance from expertise in the areas of large river ecology, economics and water supply, to name
a few. The plan outlined in the RDEIS is a first step, but it is evident that an effort to obtain
funding for this process is essential.

Wetland - .

The USACOE evaluated the impact to wetland and riparian habitat only in terms of lost
acreage. In this regard, the parameter is limited in scope. The current model does not address
geomorphic activities. In addition, the current model, which uses the 100 year hydrology, would
not reflect any new wetlands and riparian habitat that would be created under the new flow
regimes. Given this lack of information, the Tribes are unable to completely evaluate any of the
alternatives. The Tribes have identified deficiencies in the existing baseline of the USACOE and
have identified a need for (1) a determination from aerial photography and other relevant
information of the amount of wetland lost on the Reservation since the construction of Fort Peck
Dam and (2) a plan for mitigation. This is required for adaptive management.

Cottonwood regeneration has been a high priority for the Tribes. Indeed, the Tribes are
considering the option of planting in the new riparian corridor. Partial inundating of the
cottonwood seedlings is important to wipe out competing vegetation, Although the riparian
impacts developed by USACOE show a zero percent change from the CWCP, the Tribes g

Trial 21

WRH 8

WRH 20

this finding and request a determination of the amount of cottonwood forest either damaged or
lost since the construction of Fort Peck Dam. Furthermore, as stated above, the Tribes have
identified deficiencies in the existing baseline of the USACOE and have identified a need for (1) a
determination from aerial photography and other relevant information of the dmount of
cottonwood forest lost on the Reservation since the construction of Fort Peck Dam and (2) a plan
for mitigation This is required for adaptive management.

The wetlands imp under the submitted alternatives range from a negative 14% impact,
under the BIOP alternative, to a positive 6% impact, under the MRBA alternative, when
compared to the CWCP. For the selected alternatives, all of the GP options result in a negative
impact when compared to the CWCP ranging from negative 14% to negative 7% under the GP
1528 and GP2028 respectively. We assume this loss is to increased water levels. However the
MCP has a positive impact of 3%.
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Loss of wetland habitat in a river system has impacts to the water quality and aquatic
systems. Therefore, none of the GP alternatives, the MLDDA, BIOP or FWS30 would be
acceptable. The ARNRC, MRBA, and MCP have small but positive effects on the wetland
resource. However, the model cannot account for any newly greatcd wetlands and therefore |
makes it difficult to support any of the listed alternatives.

In reality, the Tribes still suffer effects that result from the CWCP to begin with. The Fort
Peck reach, which has the most riparian habitat of any Indian Reservation in the action area, also
is only reach which would see a d in ripari on under all of the submitted and
selected alternatives except the MLDDA.  With the maturity of the present cottonwood forest WRH 11
and the lack of regeneration, significant decline in the cottonwood forest and interrelated
resources can be expected in the future. Thus, the Tribes are rel to endorse any al i
proposed by the USACOE since none of them provide a net benefit result to the Tribes” wetland
and riparian habitat.

Tem and Plover Habitat

The habitat parameter is limited in scope and makes it difficult for the Tribes to endorse
any of the proposed alternatives. The Tribes have an interest in this parameter since twenty-two
percent of the Tern and Plover habitat is located on the Fort Peck reach. The Tern and Plover EnSp 22
model simulates the i t and | process as river flows and associated
stages rise and fall in four river reaches. Unfortunately the model does not simulate the
geomorphic process of island and sandbar building that takes place at very high flows with a
relatively long duration, such as a spring rise.

Under the GP options, habitat for the terns and plovers is reduced along the Reservation
segment of the river, dropping from the current 50.4 acres to a range of 27.4 acres to 36.5 acres.
We assume this loss is to increased water levels. The Tribes are unclear as to why the USFWS
advocates changes in releases from Gavins Point to protect habitat below that dam which also
result in negative impacts to the habitat below Fort Peck Dam. Based on discussions with the
USFWS and after review of the RDEIS, populations of these birds in the Fort Peck reach are
quite low compared to the Garrison reach and the Gavins Point reach, both of which have the
majority of the habitat downstream, roughly 62 %. The increases in habitat acreage,
approximately 137.8 acres or 77%, from the GP1528 option below Garrison and Gavins Point far
exceed the loses below Fort Peck Dam.

River Cold LW Fish Habi

The coldwater fish habitat parameter evaluates the amount of water released from the
upstream dam and the water temperature. Generally, higher lake levels and higher releases result
in more miles of coldwater habitat downstream from dams. All of the percent changes are positive
for any of the alternatives and is much high for those alternative which keep additional water in
the reservoirs for drought conservation. However, the model does not address spillway flows

expected from the spring rise which are higher in temperature. Under the GP 1528 option,
deled i hflhe Idwater fish habitat i by 11.1 miles or 7.9% compared to the

CWCP, which is the lowest amount for any of the GP options. However, the lowest increase in
coldwater fish habitat is the MRBA and MLDDA.

Under drought conditions of the late 1930s and early 19405, the GP1528 option L:naimains
higher habitat values during this period than the remaining alternatives. We assume this increase
is due to increased water levels. However, coldwater fisheries in the river reach have propagated
since the construction of the dam due to the reduced water temperatures and reduction in
sediments.

Warm water fish habitat is based on total river miles available and has an inverse s
relationship to the caldwater fish habitat values. The higher the coldwater habitat mileage, the
lower the warmwater habitat mileage. The model decreases the number of miles available for

warmwater fish habitat, thereby negatively impacting warm fisheries. The Tribes have an interest
in impacts to warmwater fish habitat since the Fort Peck reach below Fort Peck Dam has more
than 60% of the warmwater fish habitat. All of the alternatives which call for a spring rise from
Fort Peck Dam should be generally higher than presented because there is a warmer water release
over the spillway. However, the USACOE's model does not include these spillway releases.
Based on the available model, under the GP 1528 option, warmwater habitat would be reduced by
17%, just the opposite of the coldwater habitat changes, but to a greater degree. Increased
releases from the dam would reduce the warmwater stream while increasing coldwater. The
Tribes find this result disturbing and worthy of further evaluation.

In order for the Tribes to make an educated evaluation of the alternatives impact to |F'S" 6 I
fisheries, a more specialized model needs to be developed along with g t0-g
consultation with USACOE and the USFWS, At best, the model is convoluted, at worst, it's
completely incorrect regarding these parameters. Therefore the Tribes are unable to endorse any
of the alternatives presented for consideration.

Native Rjv

The model for native river fish was based on how the velocity and/or depth distributions
match “natural” flow fition based on pre-Mainstem Reservoir System channel conditions. In
April, May and June, the habitat value is dependent on the potential for overbank flooding
(increased river levels due to the spring rise), Within the Fort Peck Reservation, the MCP and
four GP option all increase the physical habitat index values for native river fish. The greatest
index value increases occur under the GP 2028 and GP 1528 options.

It is important to remember that some of the native fisheries in the Fort Peck Reach are
currently in a downward trend for population numbers. The sturgeon chub and sicklefin chub are
considered species of special concern by the USFWS. Other sport species that are suffering
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declines in numbers include the sauger and the paddlefish. The Tribes support any alternative
which protects native river fish habitat, and especially any alternative which enhances that habitat.
All of the alternatives except the MLDDA alternative increases native river fish habitat although
most of the increases are only by one to two percent. The ARNRC increases the habitat by five
percent.
Water Supply. Flood Centrol, and Recreation

All of these parameters are influenced by river levels.. Although no parameter is
specifically addressed by river levels except possibly recreation, the model seems to be reflecting a
higher river level. Currently, there are 109 water supply intakes and intake facilities located on the
Missouri River serving the Fort Peck Reservation, All of the alternatives except the MLDDA and
MRBA increase water supply benefits. The GP options increase water supply benefits to Fort
Peck reach by 14 %, or a dollar amount of $30,000 annually. The Tribes request that any
purported benefit of 14% or $30,000 annually needs to be weighed against any negative changes
in erosion, sediment concentrations, river bed aggradation and degradation, and habitat Flood
control results in a negative 2% impact, the result of increased water levels, mostly due to the
spring rise, amounting to roughly $20,000 in losses along the Fort Peck Reach.

Under the GP1528 option, recreation appears to have an average eight percent increase in
benefits, resulting in an increase of $30,000 for the entire reach. However, there are only three
boat ramps in this reach and only one boat ramp along the entire reach that borders the
Reservation. Assuming that boat ramp access directly relates to the recreation dollar amount, the
Tribes could expect a $10,000 increase in recreation. In order to reap additional benefits, the
Tribes would need to install additional boat ramps on the Reservation. The Tribes are currently
working to develop additional access sites along the Missouri River.

Qther Parameters

The Tribes believe that the RDEIS impact evaluation is not comprehensive regarding the
Fort Peck Reservation’s reach on the Missouri River. Water quality, sedimentation, erosion, ice
processes and cultural and historic properties need further evaluation by the USACOE.
Obwiously historical and cultural properties are important to the Tribes and the lack of an
evaluation of this parameter is significant. Every effort should be made to make some kind of
evaluation of the alternatives on this parameter.

Water quality is extremely important to the Tribes, especially since the Tribes have their
own water quality standards and the listing of Fort Peck’s reach on the State’s 303(d) list. The
RDEIS does not sufficiently evaluate water quality impacts. Although the RDEIS evaluates
alternatives for mercury and metals impacts and shows a negative impact for the alternatives for
aquatic life and a positive impact for habitat relating to thermal water quality standards, it

ErSd 22
Hydro 32
FCO

W2 19

provides no numeric values for these impacts. In addition, there is no antiv . _‘ n in
any of the alternatives regarding how future water operations and uses on theIRwer will impact
water quality. The Tribes request gover 10-g Itation with EPA and
USACOE on this issue to determine water quality impacts once and for all.

The Tribes believe that the State of Montana and irrigators along the Fort Peck reach are
very concerned about erosion and sedimentation from the spring rise. The Tnbes share these
concerns and have also informed the USACOE about the need for mitigation of impacts to intake
sites on the Reservation. Again, the Tribes request a geomorphologic study of the river channel,
similar to those being conducted between the USACOE and the State on the Yellowstone River,
to determine impacts to the Reservation's resources. In addition, the State has requested a
maximum 9000 cfs winter release for the Fort Peck Dam in order to stabilize banks below Fort
Peck Dam upset by ice erosion. Based on the draft results of the ice study for this segment of the
river, the Tribes would support that release ceiling.

Hyd o

Although the Fort Peck Reservation is not directly involved in hydropower or navigation,
it is important to consider how these economic activities impact the Tribes. Hydropower is of
particular interest to the Tribes due to the fact that the Tribes have an allocation of Pick-Sloan
power for both the Assiniboine and Sioux Rural Water System and at-large uses throughout the
Reservation. OF all the alternatives, the greatest hydropower benefits occur under the GP 1528
option (RDEIS August 2001, 7-144 paragraph 2). Average annual impacts to Western Area
Power Administration (WAPA) for meeting Pick-Sloan firm power commitments increase by 8.6
million dollars compared to the CWCP. As increased reliance on Federal power goes up, those
power suppliers that have a higher percent of Federal power are also affected. If the amount of
electricity generated drops under any of the alternatives, power companies would be forced to fill
their electrical obligations with higher electrical contracts, which would increase rates to
individual h } "onthese ystem:

Navigation economic impacts would be reduced under all of the alternatives presented for

review. Of the GP options, the GP1528 option exhibits the mildest impact to navigation reducing

the economic impact by 1.66 million dollars or twenty four percent while the GP1521 option
reduces navigation benefits by 5.98 million dollars or eighty six percent. The GP1528 option
provides for 86 full or partial service years over a 100 year period. Although navigation does not
directly effect the Tribes, all of the alternatives are tied to navigation service criteria. The
MLDDA provides the highest benefits of all the alternatives to navigation, but provides very little
change to any of the parameters evaluated for the Fort Peck Reach, as it is closely tied to the
CWCP.

Wa 19
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Summary

In sum, the Tribes believe that there are numerous problems with the majority of the
alternatives presented, that there are some positive aspm that are mostly found in GP 1528, but
that the Tribes cannot endorse any specific proposal at this time b of model deficiencies, the
absence of certain important parameters, and the lack of a comprehensive evaluation regmimg
impacts to the Tribes’ trust resources.

Tribal 22

ATTACHMENT A
October 4, 2001
U. 8. Army Corps of Engineers
Naorthwest Division
12565 West Center Road

Omaha, Nebraska 68 144-386%
ATTN: Missoun River Master Manual RDEIS
Dear RDEIS Staff:

These comments on the "Fort Peck spring rise" are formally filed by the Assiniboine and Sioux
Tribes of the Fort Peck Indian Reservation in northeastern Montana. The Tnbes' Reservation is bounded
on the south by the Missoun River below Fort Peck Dam over a distance of 141 miles, between river miles
1621 and 1762. Our interest in this matter is significant. Approximately 75% of the north or left bank of
the Missouni River between Fort Peck Dam and the backwaters of Lake Sakakawea near the border with
Morth Dakota lie within the Fort Peck Indian Reservation in the reach Iobeaﬁ‘ectudbymn;and future
operations to generate a spring rise.

The Tribes have previously corresponded with Becky Latke relative to the “mini’ and “full” tests to
ensure preservation and protection of our valuable Missoun River and its valley. Please review that
correspondence, which has been largely ignored. 'We have been advised recently by the Corps® staff on the
testing that they really do not have “jurisdiction” over the matters raised by the Tribes with them nearly a
year ago, but that Division has jurisdiction over all matters except the “mini” test. It would have been
helpful to have known earlier. Until recently, the staff dedicated to the testing dealt with us as if they were

ponsible for responding to our

There has been no sub Itation nor dination with the Assiniboine and Sioux Tribes
respecung the "Fort Peck mini-test” or the “Fort Peck full-test™ as required by the "Presidential
dum on G 10-G Relations with Native American Tribal Governments" (April

29, 1994, 3 CFR, 1994 comp., p. 1007) or Executive Order 13175 (Nov. 6, 2000). In this case, the degree
of proprietary interests of the Tribes, tribal members and private landowners within the Fort Peck Indian
Reservation compel ion to our g the testing and any proposed changes in the
operation of Fort Peck Dam in furtherance ofr.he update and revision of the Master Manual for the
operation of the Missouri River.

Executive Order 13175 acknowledges a unique legal relationship with Indian tribal governments
set forth in the Constitution of the United States, treaties, mmles Executive Orders and court decisions,
luding the of statutes and p of Iations that establish and
define a trust relationship with Indian tribes.

|Tr|h.1| 21

=

Until our concerns are fully add.rr:sscd and action is taken by the governing body of the Tribes, the
Corps of Engi is full d to comply with Executive Order 13175 and to m&au@m

testing. Any testing is opposud until our concerns and requests are addressed as set forth below,

Logal 41
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The Assiniboine and Sioux Tribes and Dry Prairic Rural Water are the beneficiaries of Public Law
106-382, the Fort Peck Reservation Rural Water System Act of 2000, executed by the President on
October 27, 2000, which provides, among other things, for the diversion of Missouri River water at an
intake near Poplar, Montana, treatment of diverted water to meet requirements on the Safe Drinking Water
Act, as amended, and distribution of drinking water throughout the Fort Peck Indian Reservation and a four
county area of northeastern Montana. The Corps of Engineers must provide the Tribes with a plan for
protection of the intake site, w:h:dj.n,greiawdfauhm in the floodplain of the Missouri River, and a plan
for mitigation and/or repl of facilitics g from the full-test and any proposed change in
operating proeoduruu?on?mknmwmmmmdﬂ:aﬁmm artificial spring rise. Theplam‘m
mitigation and/or replacement of facilities must address a mechanism for financing repairs and/or
replacement of the intake and related facilities through funds ava.L[able from the Corps of Engineers or
federal entities other than the entity established for the i and repl: of the Fort
Peck Reservation Rural Water System.

The Corps of Engincers must likewise provide the Tribes with a plan for funding the additional
costs of treating Missouri River water to remove enhanced levels of suspended solids at the water treatment
plant for the Fort Peck Reservation Rural Water System.

The Corps of Engineers must provide the Tribes with a plan for protection /mitigation/
replacement/funding of existing intake sites along the north bank of the Missoun River for the Fort Peck
Irrigation Project and for other intakes for irrigation or other pury including new tribally-proposed
irrigation intakes, within the boundaries of the Reservation.

The Corps of Engineers must provide an analysis of the impact of the mini-test, full-test and any
future operational changes at Fort Peck Dam on the erosion of the north or left bank of the Missouri River.
The analysis should include the impact of future operations on the mechanisms of ion and avulsion
and the impact of future operations on changes in ownership that might be caused by movement of the
banks or channels of the Missouri River. The analysis should also include the impact of future operations
of the elevation of the bed of the River as a result of aggradation or degradation, The analysis should
provide maps ofl'lh: Missouri River \"all:y between the east and west boundaries of the Fort Peck Indian
Reservation outlining the soil types, geologi lies and any other factors that will permit definition of
arcas more sumnble to crosion and areas less susceptible to erosion. The analysis must provide
conclusions with respect to means of compensating landowners within the Fort Peck Indian Reservation for
lass of land whether those landowners are the Tribes, allottees or private owners,

The Corps of Engineers must provide a plan for review by the governing body for assurances of
safety during testing and future operations. The plan should address, among other things, the methods of
notification and warning before and during testing or opcmmg procedures to artificially produce a spring
rise. 11: plan should ar.imwtadgc and address warning and safety procedures for cultural and spiritual

wood gath hunters, fish and others, that would
normally occupy the River, its banks and its floodplain. The plan should also address the potential for
rainfall and/or snow melt events in the Missouri River Basin above Fort Pcck Dam, such as m: I94S l952
and 1964 events, and a loss of flood control capability due to revised op proced
reservoir levels at or near spillway clevations in the May/June period in order to accomplish t.he release of
water from the spillway for an enhanced spring rise. The plan should also address any known concerns
with regard to the capability of the spillway to perform properly during the mini-test, the full-test or during
future operations,

11

Logal 42
Other 82.83
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TthmpsofEnslmcrsnnmpmdeapLanﬁarrcncwbyﬂ:e g body for the p ion of
human remains, cultural, historical and arch Immmmmstmm:MumanvuVaﬂcy
aad.t.ha(rnaymﬂwﬁlwubeexposodbytcsmsganﬂorﬁlmmopmungpmwdum

TheCorpsofEnsmeersmust:Ieaﬂypmsmlarcponmlhegwemghodyonlh:bmﬁummc
Tribes, their lands and their of the p ions of Fort Peck Dam. The report
mustaddrcsswonwu:.:lmrmmlalaudculmralbmﬁn ﬂnmpmms:a]soad’drmlhenmﬂuf
the mini-test, full-test and any future operational changes on squxnr, habitat, nparian habitat (with special

on our  forest), end. lortk d species and upon species that are not
L 1 or endangered. M the report must address the impact of changes in operation of Fort
Peck Dam on resources of the Eastern Division of Pick-Sloan and, more specifically, on the

hydropower
resource pool from which the Fort Peck Assiniboine and Sioux Tribes will receive federal power at
preference rates beginning January 1, 2001, ThsrepoﬂslmldpmhdnheTnbsmmmasmmof
the financial impact of operational changes on the Tribes' hyd asmliasﬂve‘ ial
unpactonﬂanbesﬁomanyuherposmveorncgauwchanges

Finally, the Corps of Engineers must prepare and present a detailed plan to establish ]‘;lt]d baseline
conditions and thereafter to monitor changes in the ficld to the River banks, the River bed, suspended
sediments, bedload, aquatic habitat, fiparian habitat and other resources and facilitics. The plan should

describe how changes caused by revised operati d will be ds d (relative to historic
npemnngprmedu:cs)arﬁhawﬁmdmmmaumofmmnalchmgum]]beusadmdeﬁnedamages,
and comp igations have been undertaken by the tribes
on the increase in ded sedi nlaxma}be pected as a result of the spring rise. Those
mvesu,gamnsouncludxﬂma?%mcmm pended sedi can be d with a change in flows

from the historic pattem to the proposed pattern with spring rise. This is of significant concern and inter-
refates with aggradation, degradation, bank erosion, riparian habitat and other resources, The Tribes are
willing to share this analysis with the Corps of Engincers given a showing of attention to our concerns.

Please provide the name of a Corps of E: p ive responsible for this matter and a
time frame for response to our request for and dinati i with E ive Order
13175. The Tribes are willing to correspond and/or meet with representatives of the Corps of Engineers at
any time to clarify our concerns and requests.

Sincerely,

Arlyn Headdress, Chairman
Fort Peck Assiniboine and Sioux Tribes

< ‘The Honorable Conrad Burns
The Honorable Max Baucus
The Honorable Dennis Rehberg
The Honorable Judy Martz
Secretary Gale Nerton
Rick Knick

B
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f’\ FORT PECK ASSINIBOINE & SIOUX TRIBES

NORMAN HOLLOW RESOURCE CENTER

603 Court Avenue
PO Box 1027

Poplar, Montana 59255

Carl A. Strock, Brigadier General,
Division Engineer
U.5. Army Corps of Engineers,
Northwestern Division
Missouri River Master Manual RDEIS
12565 West Center Road
Omaha, NE 6814403869

February 28", 2002

TO: Missouri River Master Manual RDEIS Project Manager
FROM: Michael B. Jandreau, Chairman, Lower Brule Sioux Tribe
SUBIECT:  Comments of the Lower Brule Sioux Tribe in response to the MRRDEIS

Dear RDEIS Project Manager:

By this letter and its attachments, the Lower Brule Sioux Trbe formally submits
comments on the Revised Draft Environmental Impact Statement for the Master Manual
(RDEIS) for inclusion in the record.

1

T0S00001

The Lower Brule Sioux Tribe, after extensive review finds the RDEIS is completely
inadequate in addressing major environmental issues. The document, as the original
DEIS, contains information that is completely insufficient, and offers no mitigation,
beyond the six, (6) alternatives presented for discussion.  Those alternatives specifically
address the USFWE Biological Opinion and even then in an inadequate manner. Those
six alternatives have very little prominence in the issues faced on the upper river. Other
environmental issues of eritical concern are addressed in a minimal fashion with
outdated, inaccurate data — or simply not addressed at all.

The Lower Brule Sioux Tribe has spent several vears pro-actively attempting to work
with the ACE Omaha District and ACE HQ in Washington, DC, to address major
environmental issues faced on the River. Those issues are specifically noted in
Attachment 1 to this letter. This work has resulted in specific documents and processes
which create the foundation for long term partnership with the ACE in addressing and
creating resolution to these most crtical problems, many of which are the cause for the
update of the Master Manual. These documents and processes are the long-term
mitigation for operation and planning on the River, and vet, are not even mentioned in the
RDEIS.

It is extremely frustrating to continually devote extraordinary staff ime and resources to
attempt to engage the ACE in a working relationship, the fruits of thas time and energy
being the creation of workable documents and processes which provide for interaction
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over the long term. Only to have these documents disappear in final draft form, into the
dark reaches of a federal file cabinet.

Attachment 1 specifically reviews all of the issues that are inadequately addressed in the
RDEIS, or issues that were not addressed at all.  Attachment 1b reviews existing
documents that have been created to address and mitigate these izsues. None of the
1 ts noted in Attach i 1h are adds 1 or mentioned in the RDEIS,

In light of the fact that this RDEIS is a second attempt to correct the inadequacies of the
original draft, and that it has not done so successfully, The LBST respectfully requests
that any final selection resulting from this RDEIS, be an interim document for a period of
3 to 5 years. This time frame would allow some flexibility in addressing some of these
long-term  environmental issues and provide the time to create/finalize on-going
mitigation processes, as well as reviewing the benefits and imp that the selected
“Alternative™ will have.

We request that the COE incorporate these comments into the Final EIS and the Record
of Decision (ROD). We further request that you include the Drafi MOA that was
submitted to the COE 2/01, as well as the existing CRMPs that were developed for the
Lake Sharpe and Lewis and Clark Projects in the Final EIS and ROD as well.

Thank you.

Sincerely,

Michael B. Jandreau, Chairman
Lower Brule Sioux Tribe

Ce: file

Ol 46

February 28th, 2002

Attachment 1
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Attachment 1 (Continued), February 28th, 2002
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Tribal 26

Loga 45

MASTERMANUAL NWD02

From: [hzgelhorsbacd com

Sent: Friday, March 01, 2002 12:03 AM
To: Mastermanual

Ce: peminai@hatmail com

Subject: Master Manual Comments cover

Dear General Fastabend: The cover letter to our Master Manual comments is altached
Thank you, Thomas M. [hsselhorst, Altomey lor the Thiee Alliliated Tobes

3/10/2002

TO6000!
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Colonel Fastabend
February 28, 2002
Page two

1t is our hope that you will give this request your serious considerat
stake in all arcas of the Master Manoal, thus we require acaurate, curren
determination among the proposed allematives.

Our Nation has a great deal at
d usefial data to help us reach a

Sincerely,

Hall, Chairman
nd Arikara Nation

February 28, 2002

Dravid A. Fastabend, P.E.
Colonel, Comps of
Commander and Division Engineer
MNorthwest Division

12565 West Center Roud

Omiha NE 65144-3869

ATTENTION: Missourd River Muster Manuad RDEIS
Dear Colonel Fastabend:

Thank you for the oppertunity to comment on the Revised Draft Environmental Impact Statement prepired
for the the Ammy Corps” Master Manual,

Herein, the Mandim, Hi

Supplemental Environm ental mpact Study. We ask this for the following reasons:

i and Arikara Nation afficially request that your agency carry out a

1. The RDEIS does not respond in any serious manner
1o any concern raised by tribes.

2 The RDEIS offers scarce, inconsistent, flawed or
confusing data, with which Tribes are expected to
mike detem ion s which will affect us for decades.

3. Tribes do not have the technicd resources to extrapolate
data offered in the RDETS.

4. The completion of an SEIS will ensure that your agency

fully complies with mandates in federal preservation liws
such as NEPA and NHPA, which require archeological
und traditional cultural property surveys on all projects
lmds for m undertaking like the Master Manual,

SASNOdSIY ANV SININNOD ‘g XIANAddY
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Revised Draft Environmental Impact Study
United States Army Corps of Engineers Master Manual
Public Comments

submifted by
% G. Hall, Chairman
Tidatsin and Arikara Nation

February 28, 2002

You have come heve 1o destray us!
Plain Voice, Hidatsa Chief at the time of the
construction of the Garrison Dam

You are changing the holy fiace of our Mother, the Farth.
Fonald Little Owl, Spirituad Leader
Mandin, Hidatsa and Ariara Nation

ibilliy to our dead who are buried there.
Sr., Councilmember
datsa aned Arikara Nation

Qf 380 Phains Village earthiodge vitlages (posi-A.D.1000) identified along the Missowri Réver in Sowth
Dakota, 215 are or ot in 43 are imumediately th d widh destructl
dice to lake action or ofier canses; 91 are syffering ... (from) kake erovion or agricultiral impact; and
fondy) 31 are in good or excellent condition.
Peter Wi al., 1992

and
The average annual erosion at all the Mainsten Reservoir Sysem lakes is estinwated al between I and I

square wiles, resulting in the loss of 90 to 80 sites per year.
Revised Drafl Environmental Impact Statement, August 2001

Amd fustice nust ran dovwn e water. ..
Reverend Martin Luther King, Jr.

Intreduction

For thousands of vears, peoples along the Missouri River lived in harmony with the river and the

dous variety of life it supy i as the river ebbed and flowed its way through the grasslands a the
heart of the North American continent. Mandan, Hidatsa and Arikera communities were consructed above
the river on bluffs high enough to avoid being flooded in spring rises, but close enough to the river to be
able to use it to their advantage, growing a wide variety of crops in the fertile bottomlands of the river made
rich from the notrients brought by spring flooding, catching the native species of fish and other wildlife
found in the river, making use of the many large mammals that were also at perce with the river, traveling
and trading on the river, and always using the river’s bounty and diversity without destroying i
hefore it was fashionahle to consider i 1] i i i
peoples of the Missouri River, our ancestors from whom we continue to leam many lessons, culturally,

CR W

SASNOJSIY ANV SININNOD ‘g XIANAddY



S|34 arepdn pue malnay

fenuely |011Uu0D Ialepn I81SeN IBAlY 1INOSSIA

¥00¢ YdIteN

TET-2d 92d 104 % [equL — G UOID3S ‘Z Led

spiritually and intellectually, had leamed to live with the river as a rich and permanent provider, a *Holy
Grandfather” as many called it

The culture of our ancestors was a rich mnd vibrant one, ofien the envy of those who lived svay from the
river, Our social system md culture was complex, but peaceful, a society that was wanm and mviting, even
1o drmgers who came into our midst,

Our mcestors along the river suffered greatly for their generosity md friendliness o strngers. The history
of our peoples from the time of the arival of the Furopeans is not m ensy one for us to recount.

Community after community of Mandan and Arikara were ahandoned and destraved when smallpox swept

up the river ke a plague from the mid to late 17 century v\:ﬂ mio |h¢ 19 century. Al times, this
Toathsome dissase brought by Europeans was inflicted on us intenth T 1 upon th ds of
our mcestors suffered horribly m hundreds of sites along the river which are now located in states as far
south as Nebraska

Yet our sufferings did not end with the eradication of smallpox, We entered into n treaty with the United
States ot Fort Larmnie in 1851 that defined our territory, more tham 12.5 million acres, and which
decidedly did not grant the United States permission to flood our lands und take our property. The
Fort Laramie Treaty of 1851 should still be the Supreme Law of the land, md dhould put the Mandu,
Hidutsa and Arikara Nation u one of the principal decision makers in how the Missouri River is to be
mannged,

But, less than 150 years alter the U5, expedition of Lewis and Clask came upon the Ankara, Hidatsa and
Mandanz living in communities near what iz now the town of Washburn, North Dakota, 1 g fda

grent changes were made to the river, changes which are, aceording to the National Academy of Sciences
(NAS), lending to the slow denth of sur ancient “holy grandfather”, the Missouri River. Little of what was
life giving about the Mizzouri River remains for us after the consruction of the Gurrizon Dam in the late
1940% and early 1950°s, a dam positioned exactly o that the most amount of land I
flooded behind the dam were our mncient homelands contained within the Fort Berthold Reservation of the
Mandan, Hidatea and Arikcara Nation. The same iz true for other Tribal Nations along the Miszouri, from
the Sac md Fox and Ponca Tribes in Jowa, to the Omaha, Santee and Winnebago peoples in Nebraska, to
the Sioux Tribes living in South and Worth Dakota, to the us, lh:— Mandan, Hidatza and Arikara Nation, to
the Assiniboine Sioux of the Fort Peck Reservation in Montana”

The lozz of our way of life along the Miszouri River cannot be compensated for and we cannot regain that
way of life any time soon.  Yet, despite our intense suffering becase of the building of the dams along the
Missouri Kiver, despite our ownership of the lands that lay undemeath the lakes created behind the dams,
our needs, despite our Treaty with the United States Government in 1851 at Fort Laramie, our concems, as
sovereign Tribal Nations with a Nation-to-Nation relationship with the United States, are relegated to a
“Tribal Appendix™ and are deemed to be outside the scope of the Study. We are essentially being treated
as a footnote, an afterthought in the Revised Dmft Environmental Impact Statement (RDEIS) on the Master
Manual for USACE operations along the Missouri River, and that is unacceptable.

Therefore, we firmly believe that the afTects of the USACE's manipulation of water levels in the lnkes
along the Missouri cremted behind the dams and the USACE"s manipulation (some might say

) of our iMrrd B  in those few places where the wate Dows natarally
downstream Envir l [ pact 5 process (SELS) that should
be commenced Immr\ilmd) upon the end of the public input process for the present RDELS, Thae
are many, many issues concerning onr environm ental, cultural and physical resources that are
simply ignored, or left out, or treated so Hghtly in the RDEIS that itis hard to understand just what
was done for the last several years as the RDEIS was being propared. We are prepared to discuss

'] See the section on “Historic Properties”, below.
“ Pleast see the attached short description of the manner in which the Mandan, Hidatza and Arkara Nation
lost its lands over the past 150 years, entitled “Lost Lands, Last Communifies”,

these issmes Tar more lully in an SEIS than we can do so now, becanse we have not been provided the
resources (o preperly show the kinds of impacts that 2 master manusl revision will have on our way
of life.

We are, l'ur HY reasons, some of which have 'Istm explained in thiz introduction, and some of which are

in this (see di on Winters Doctrine rights and the govemment-to-
gmm:lmrnl relationship), the owners of the Missouri River and its water flow. We, as the Sovereign
Wations that have lived along the river for thousands of years, are not simply displaced peoples whose lands
just happened to be floaded for the purposes of flood control, power generation and recreational
development for the non-Indians who so recently took our land along the fver md brought diseases that
nearly destroyed us. We have been the caretakers of our “grandfather™, the Missouri River, far longer thin
the USACE has been in exigence md our rights to the river are such that our concems must be made
paramount md not secondary as the USACE tries to come up with a plan for management the system of
dums, fleodgates, bank stabilization effonts, wken lands and wildlife mitigation ¢fforts that is leading to the
slow death of our “hely grmdfuthe,

We believe that i the only mechmian which can forthrightly address our many concems about the
Master Manual and its development. A new round of true consultations must be conduced in which all
resources of affected Tribes md the USACE are brought to bear to condud the necessary studies to ensure
that sur environmental resources, sur Tribal trust assets, md our “holy grandfuther” are protected to the

m extent possible md such that environmental justice will be forthcoming in this process of
ng anew Master Manual for control of the Missouri River, one that truly reflects our concerns, our
values and our culture.

Gover i nment

The RDEIS summarizes, in the Tribal Appendix in Section A-11 the general consultation process required,
and that will not be repeated here. The RDEIS then lists what it believes were efforts al consultation during
the time period when the RDELS was being developed md the varous altematives for control of the
Missouri River were being analyzed. But these series of meetings did not consistently apply either of the
Executive Orders that required each Executive branch agency of the Federal govemment to consult with
Tribes, which are now contained in Executive Order 13175,

Most im portanily, th process by the USACE never truly involved the Tribes

in the decision making process going on at the Corps head quarters in Washington, D.C. or even in
the Northwest Division offices or Omuaha District offices.  Tribes were never invited to any internal
meetings of the USACE o which discussions of selection of the Preferred Alternative were taking place,

which istruly what consultation requires, nor were they even apprised of such meetings ahead of time so
that the interests of Tribes could be addressed at such meetings.

That is likely why the RDEIS treats Trbal ismes a “afterthought™ in a Appendic. The Nationad
Envircnmental Poliey Act, the National Hitone Preservation Act, md other statules which require
review of the affects of zignificant govemmental actions on the arens in thase actions are taking
place do not permit such anarrow definition of the izmes that should be dizcuzzed in relation to the
interested Tribes. When auch actz are applied to Tribes, resolution of matters that are ambiguous should be
made in fwvor of the affected Tribes. The USACE could have dealt with our issues, but has chosen not to
do 5o,

Nor is it acceptable, in the context of development of a Master Manual which will stay in effect for many
vears, to simply suggest that the Tribal issues mised can be considered in another foram other than the
RDEIS of the development of the Master Manual. That puts those issues in a*“holding™ pattern in which
there is no specific action of the TSACE which would require an initistion of the consultation process on
the izsues which the Tribes believe are important to resobve with the USACE. Thus, the USACE can
simply sidestep the impacts of its river control fanction on Tribes without addressing their fundamental
concems.

2%
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Winters Doctrine and Treaty Issues

The RDEIS smilarly cavaliedy dismisses the import of the Winters Doctrine tribal water rights and Treaty
lzsues, briefly summarized in the RDELS in Appendix A-5 and A-T. Simply becanse most of the tribes
along the Miszouri River have not quantified their Winters doctrine rights to the waters of the Missouri
does not imply that those rights are not paramount when it comes to manipulation of the lake levels behind
the dams that have so sertously mpacted the Missouri River tribes.

The argument seems 1o be that because the rivers flow is so large, the Tribes cannot possibly claim enough
of the water of the river to have an impact on the USACE's operation of the dam system, especially in the
three upstream reservoirs, including Lake Sakakawea, that will become the regulation Jnrchmlsn for the
Preferred Aliemative established by the Corps. That is a dously uncertain 1o make.

The entire river flow has once been used by the tribes to sustain their way of life. There exists no reason
now to suggest that the entire river flow is still not necessary for the tribes 1o regain some semblance of an
economy which supports their needs.

A practical example of thi
Madntam 15 the level of Lake P

apportunities for the Tribe along the extensive part of the shoreline in which it has an n interest. kerpms
lake levels high enough for recreational interests to thrive is, for all intents and purposes, the exercise of a
fundamental Winters doctrine right and becomes critieally impollllll during years of drought that we are
now experiencing and, during the upcoming years of the Lewis md Clark Bicentenninl Celebration during
the J.m 2003-2006, Without adequate lake levels, the business ventures of the Tribe and its members will
simply not realize their potential.

the recreational needs of the Mandan, Hidatsa and Arikara \lmun

ok at certain elevations is critical to '}

HISTORIC FROPERTIES

1. Overview of Revised Draft Environm ental Impact Statement (RDEIS)

& weakest in its analyss u!’umpam: 1o Historic Properties, or more specifically, the sacred and
culiural sites associned with the Mandan, Hidatsa md Arikars Nation (hereinafter referred to as “Nation™)
and other Indigenous Nations of the Missouri River. Models used are flawed and simply fail to consider all
impacts o our sites, Scarce data offered for consideration in the RDEIS e inconclusave, memingless,
confusing and inconsistent, Instead of the usefs] guidance needed by tribes io make a choice among the
proposed altemnuives, twenty-year-old survey data is offered to us for review, md even this information is
incomplete for all reservoirs, each of which contam sites associated with our Nation; moreover, the datais

obsolete due o its relative antiquity.

Archeological dida, wularly on ly-shifting, hewvily-impacted Missouri River soils, has a “shell
life” of 8 o 10 years, and must be replaced with updated surveys to be useful to tribes and agency land
managers alike. Class IT] archeological srveys and Traditional Cultural Property survevs, required
by law, ghould bave been undertaken for a project with the breadeh and scope of the Master
Manual. in consultation with Missouri River tribes, and their results distributed for tribal use in
decidons to be made regarding the RDEIS. This did not happen, despite repeated requesis by
Tribes. The lack of curent survey data makes those decizions impossible to make in any reasoned or
menningful manner.

Dueto the paucity of accurate and welul data concerning our sacred and cultural sites on Project
lamds, our Nation requests a Supp Envir Impact o carry out Class 1T
pedestrian archeological surveys, as well as Tradidonal Cultural Property surveys, of all project
lands, to be carried out by the Corps prior to the completion of the FEIS, in consultation with Tribes,
to falfill their trust responsibilities to tribes and their Indian Trust Assets which have been neglected
by the Corps in favor of other Corps responsbilities on the River. While millions of dollars and
several years have been spent to study project impacts to fish and wildlife and other resources, our review
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of the RDEIS shows that our sacred and cubtural sites have vet to appear on the Corpe” radar as an
important resource analyzed in any serious sense by the agency, despite repeated requests by Tribes that
our sacred and cultural sites be given the same consideration as my other impacded resource malyzed i the
RDEIS. Accordmg to Roy MeCalligter of the Corpe® Master Manual team, however, study data available
1o Tribes at the time of this writing consists of the results of one study model used to determine a single
impact {erosion), which counted the number of times a wave hit an $-fool section of shoreline.

For cur Nation, profection starts with analysis, which begets i which begets k fed,
FKnowledge of the number and types of sites, their location, their condition, their level of end:

Combined, these types of knowledge can then empower Tribes and the Corps together to secure the funds
necessary 1o stabilize shoreline where our sacred and cultural sites still exist, and to work together to
monitor and protect these sites. In over fifteen years of expressing these needs to the Omaha District Corps
office during various consultation meetings, however, we still have no accurate idea of exactly how many
or what types of sites still exist. We have little or no idea how many of our precious sacred and cultural
sites hive fallen mto reservoir wabers as a result of the Comps™ neglect, and we have litle or no idea of the
numbers of sites that can be saved if we act now o stabilize shorelines. One can see thit Tribes have hid
little success m getting the Corps to meet these needs, even though the preservation of our sacred and
cultural sites i a federally luted ibility of all federal land- ging agencies,

CR17

To illustrate this point, since 1978, a total of only $1,933,000 has heen spent on shorl

Tor @ total of 19 sites out of an estimated 3.000 + known sites on project lands (as compared to the
several millions spent on developing analysis models on fish and wildlife populations for this study
alone). (See page 3-171, RDEIS) Moreover, many of these sites received protection solely because of
their pereeived high archeological vabie, and our Nation was not consulted in decisions as to which stes
would receive protection, as required by existing feder! preservation liws, The RDELS, instead, mukes
repeated statem ents concerning the project’s purpose. statements which are meant to excdude the
need to protect shordines which cradle our sites (as well as other Tribal issues raised throughount the
EIS process), convenlently side-stepping the Corps® responsibility to preserve and protect sites which
hold impartant spirimal stenificance to tribes,

Sites like White Swan md Leavenworth have received some shoreline prodection, but only as adired resuli
of negative press md lowsuits brought by the Yankton and Standing Rock Sionx tribes, respectively, to
protect the sites,  In the late 1990°s, sites al Lower Brule received some shoreline stabilization, but this was
the resull of years of efforts on the part of the Lower Brule Sioux Tribe applying pressure to the Corps to
o their duty by the sites in question, Also, sites at the Lower Brule mnd the Cheyenne River reservadions
have been surveved and some have been protected by shoreline stabilization, but again this was the result

of recent Congressional legislation, not the Corps simply doing its job, which we have u right to expect,

This lack of aftention to sites considered vahuable by tribes and not necessurily archeologists is completely
unucceptable, prticularly when the record will show that Tribes have made repeated requests for (a)
current surveys; (b} for shoreline stabilization of sacred and cultural sites, (c) 1o be consulted on all cullural

resources issues before the agency makes any decisions conceming them: and (d) for financial resources to
be ahtained by the Caomps to protect spirimally important zites from laoting and other endangerment canzed
as adireat reault of the Corps" operation of its mamstem dams, and the public’s uze of the resultant
reservoirs, on the Missauri River. Tribes, in the past 20 years, have repeatedly expressed an nrgent,
unmet need for the Corps to make our sites an agency priority, both policy-wise md in terms of obtaining
necessary resources, and to this date all we have to show for our efforts are repeated, unfulfilled prom ises
from the Comps.

Impacts to owr sacred and culural sites include, but are not limited to:  inundation of sites; erosion due to
wave pction; erosion due to increased mtes of water flows from reservoir to reservoir to support
hydropower sales md the southern barge industry; raising and lowering of pool levels altemately caunses
wetting and drving of exposed artifacts, breaking them down; exposure of sites and sacred and material
culture to looters and other elements of namre during low pool level periods; freeze-up and thaw of the
reservoirs hastens erosion and causes shoreline slumping which exposes ancestral burials and other
features, making them ripe for looting on unmonitored, isolated Corps lands; the development and use of
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recreational areas and other areas where [ounﬂs are directed i mcrmcs lhc (Iumccs of looting and
destruction of sites which are present; d through arch . and livestock and
other agriculiural use of linds containing sites heavily impact sites which are plowed or overgrazed. Data
o measure these impacts to our sacred and cultural resources is, as stated above, either totally ahsent in
the RDEIS, or flawed, confusing and misleading ifit is present.

The Mandan, Hidaten and Arikara Nation have called the Missouri River our home since time immemorial.
In our respective languages, we call ourselves the Nuweta, or the People of the Fira Man: the Hidatya, or the
Willow or River Crow, and the Sanish. the Friendly People. Though smallpox and warfare reduced our
numbers to the point where we shared one final carthlodge village for mutual protection, and have lived
together on one reservation when the Alllotment Act forced us out of our close village lifestyle, we
continue to maintam our tribal identies md grong. spiritual ties with our mecestors through the places
where they once lived, our aboriginal homelands.

To us, the Missouri River is a holy being, one we approach and regard with reverence and respect. Since
time out of mind, we have looked to our Mysterious or Holy Grandfather, as we call the river, for the

continnity of all life. We have sought shelter in the timbers which once lined his shorelines, planted our
abundant gardens on the rich alk
waters mnd shorelines. Our entire identity as mdigenous peoples is so closely tied wi

terraces, and tracded our prochce with other Nations traveling his
b our Grandfather thit
we were forced out of

we could not conceive of a time when we did not live in his protective embrace,
our riverine homes by the U8, government, Even now that our Grandfither has been dummed up md
diverted, his flowing waters stilled and reversed, this holy being continues to look after his Nuets, Hidatsa
and Samish children, providing us with the water of life for our fumilies, our crops, our livestock and other
indusries,

We still conduct ancient ceremonies by the waters of our Grandfither, the purpose of which ensures the
continuity and survival of our Peoples. the elderly cond of those ies need to
travel fiur distances to find a stretch of shoreline where the river still flows freely, as required, and
sometimes those precious ebders have been shot at while trying to spproach our Holy Grandfather for their
prayers, Though almost fifly years have pussed since we kst our own meandering stretch of the river
within our reservation's exterior boundaries, our tribal members who lived during that very sad and painful
time still recall with crystal clarity all the places which are now inundated by the Garrison Dam; places of
sacred purpose, places which hold significant importance in the stories of our people; places lost now 1o us
forever.

Though we have endured the lurable, the loss of our Iy L, river: homes, we know
that there are other sites created by our ancestors still in existence within the Omaha District, md these
village mnd ceremonial sites are precious to us becanse fhey are all that we have left of our ancestors, of
our good ways, when the world wis still clea and we were guided by our own rich md loving ceremonial
lifeways, More than anything, however, the el of our " siles means the
continuned exitence of curselves as Nalions, for we can

2¢ these special places to revitalize our spiritual
and cullural lifewnys, and to restors happiness and peace in the hearts of our People. We can use them to
enzure that there will be Nueta, Fidatsa and Sanick cultures and languages to pass on to those vet unbom,
for the nature of aur leaming depends on quiet, izalated sacred places for the People to talk to aur Creator.
It is nat possible to overstate our need for the continued edstence of these holy places where our
ancestors once walked, and so much depends on our s to preserve them for the fore generations”
nze mnd education. As shown by the dedication and persistence of our Nation®s leadership to see that these
sacred places are preserved and protected, these sites  are critically important to us, and Sat in dself] the
saered and el inportance these sites bave fo our Natffon, bas fo matter. §t has to matter to aff those
witose fob i i fo preserve amd profect our sacred and coltural vites, and § bay fp matter pow, before
these precious sites are alf destroyed through the “management™ of our Mystenions or Holy
Gramdfither, the Missourf River.

The Mandan, Hidatza and Arikara MNation realizes that most people ontside of our culture do not, and
probably cannot, understand our need to preserve the places that are holy to us. It is perhaps not necessary
that the decision and policy makers within the U.8. Ammy Corps of Engineers understand our urgent and

CR
1213

critical need to protect these holy places: it is only necessary that they understand their own laws and
regulations, and fulfill the spirit, intent and letter of those laws, even if that requires that they make the
preservation and protection of our sacred sites an agency priority which requires the expenditure of funds.

1. COMMENTS SPECIFIC TO RDEIS ISSUES
L Dhie to the lack of an effort o obtain data specific to n|| pacts to

our sacred and cultural sites, the RDELS is only in its und of projed impacts o our
sites in all the alternatives proposed.

2 The lack of useful data could explain the absence of any proposed,
nlrulul;ful mitigation of impacts to sites, vet this is infermation required by federal preservation law, and
it is missing from the discussion of our stes in the RDELS.

3 Also missing is a meaningful discussion which propoeses ways in which the federal
agency {the Corps) is to identify and obtain the necessary finmcial resources to falfill its obligations to our

sites in the areas of protection, preservation and the stabilization of Missouri River md reservoir shorelines.

Instead, we have only, “Site-
ubilization work is contingent upon available funds” (RDEIS, p. 3-170)

a, The only model used to estimate one project impact (erosion) to sites is flawed,
misleading and memingless, The RDEIS discussion of the public’s impression of flawed study models (p.
&-10) will not pratect or preserve our sacred md cultural sites, nor will it bring back the precious haly
places that have already fallen into the water.

ghul information on which to base a decision

about the proposed alternutives, new and complete surveys must be conducted md il Its distributed to
all Missouri River tribes, This cim be i through the leth
Environmental Impact Siatement, whick our Tribe has requested kereln.

5 To provide Tribes with me

of  Supp

6. The scarce dta available i the EIS concemning our sacred and cultural sites comes from

incomplete and obsolete surveys, rendering it useless information.
7. There is an overall tone to cultural resource discussions in the RDEIS that imply the
Corps” management of the Missouri River will contimue to have acceptable levels of impact to our sacred
and cublural sites. Our Nation strongly objects to this tone, and asserts that the 2 al loss of 40-80 sites is
unacceptable md a vielation of federal preservation lnws, At this rte of loss, within 20 years 1,600 sites
will have dumppeamd Wiihin another 20 w--rsl there will be no frace of our Natlons' millennia long

B Xhis cannot be allowed to
"'2!"' our nnivu'l s w Nuﬂnn dgmdx on_these hol; places,
B Given the conzervative egtimate of the lozz of 40-80 sitez per vear, the 19 zitez which

have received some shoreline stabilization during the last 30 yvears clearly indicates the utterly ineffective
mitigation program in place at the Omsha District offices. Our sacred and coltural sites are
dl;q)pmrln;] The current miﬂ|glml nrom must he rgglnmd with Culiural R esource

AN 51 ol i a3 d 1le!

Iln are co managed h\- lﬂ'etted Tl'“‘l(‘l and the f‘m'ps Momes must be id med amd gmlmd lnr
shoreline stabilization and other mitigation projects, and this effort mos be made a priority within the
Chm eha District.

9, Althongh Omsha District staff have spoken of it during meetings with Tribes, we see no
evidemee of the Corps” ﬂpn—md. intention to address mitigation ismes within the RDEIS through the
of a P between Tribes, states, THPOs, SHPOs, and the Corpa. This

1l||ponmt agreement would rq:la:e the earlier, now voided, PA which was foreclosed by the National
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Council on Historic Preservation, or the Advisory Council, because it was never initiated by the Corps,
which if it had been activated, would have brought some level of protection to our sites in the last ten vears,
even th Tribes were not allowed to pustic n th .

The FEIS must address the Corps” silence on mitigation issues, which discussion most include serious
initiatives to create, in consubiation with Tribes, (a) Culiural Resource Management Plans where Tribes
are co-managers of all sacred and cultural gites with the Corps, and {b) a Programmatic Agreement
uhmb} Illr Lurps agrees o nnkr our sl[rs an agency priority and backs that priority with a significan
budget. No more avoidmg the issue by stating that the Corps’
poll:) isto take slab]luallun funds from their & & M budget, which is chronically short and never inclades
enough monies for tribal concerns. The Corps must create a separate initiative and budget for shoreline

CR17

stabilization, and to do this they mus take their federally-mandated responsibilities to our sites seriously.
10, The RDEIS discusses the Lnrps desn to work with Tribes as partners,
o respect the hip it shares with tribes, and 1o work in cames, good

faith to aedress Tribal issues. The discussion which takes place on page 4-2 of the RDEIS, however, fldly
contradicts these ex; | desires by dismissing tribally in the scope of
the Study.” In the comment process of the PRIELS, the Mni Sose Intertribal Water Rights Coalition, on
behall of Missouri River tribes, submitted in 1999 a proposal for a $2.2 million dollar study which wolll(l
provide the study and malysis the Corps is raguired by federal law to do for the RDEIS to address tribal
concems, yet the Corps dismissed this inititive with the following statement: “The Carps feels it hus
adequate dat and analyses to complete the EIS process while fulfilling all of the requirements required by

WEPA mnd the Executive Order on Envirenmental Justice.”

Cmee again, our review of the RE reinforces our helu!’llml the data ald analyas of our sacred and
culiural sites presented in the RDEIS is utterly inad lesads i and fawed. Had the
Corps done the studies requested by Mai Sose, studies federsd agencles sre required by bow to do, the
opposite would have been true. Moreover, we are repeatedly assailed in the RDEIS by the altemmstive
proposals of gro
others, The RE

like the Missouri River Basin A intion, the tean Rivers ation, and

1. king of the EO on Ei | Justice, our Nation is one of this country s first
victims of environmental infustice, in it we were required to bear the lion®s share of the burden in

crenting the dams in the first place, md that legacy this day. As evidenced in the RD
Tribes” concerns that are ignored, it is Tribal issues that are never responded to in my serious munmer, wmd

L it B

itis Tribal ign rights that are ctegorically denied, ignored or side-stepped in the entire EIS process,
The Corps’ statements in the RDEIS, a public document, which declare that they wre in compliance with
NEPA (what about NHPA, ARPA and NAGFRA?), let alone the Executive Order on Environmental
Justice is akin to the Emperor who admired his new set of clothes so much that he wanted all the people in

his realm to admire them, too. Led the record show that the !M! l!’lhaMmdln. Hidatsa and

12 Consultation throughout the entire EIS process has been langely a waste of time when you
conzider that Tribes traveled hundreds of miles, spent badly needed travel dollars and precions time
consulting with an agency, that in the end, uiterly failed to address i the RDEIS, in any serious manner,
even one concern raised by Tribes,

13. The study model used in the RDELS to calculate impacts to our sacred and
cultural sites does not acknowledge the cumulative impacts to our Nation's sites located in and around the
three lower reservoirs, assuming that the stable pools of these reservoirs do not have the same affects as

Othar 326

Lagal 50

Othar
a8, 327
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pools which are raised and lowered in the north. Thiz is an outright pretension, and if this were indeed
true, why spend scarce mitigation dollars setting down riprap on the Lower Brule and Crow Creek
reservations? I erosion were not a problem on Lake Sharpe, how did an entire Mandan/Arikara village
disappear from that area {the White Dog site)? Why was the Corps sued over exposed burials on Yankton
homelands if erosion were not an isae on the lower three lakes?

1 Scarce survey data included in the RDEIS is not only rendered useless to Tribes because
of itz relative mntiquity, but it does not include the special type of survey data that only Tribes can provide
when Traditional Cultural Property surveys are conducted. The RDEIS is ncomplete and no decisions
conceming the operation of the river can be made until TCP data is gathered and distributed among Tribes
and land managers. This issue was raised by Tribes in the PRDELS, vet it is still ignored in the RDELS
process. Both NHPA and NEFA require TCF data, and the Corps has Biled (o flfill the

v

15, The Corps is, therefore, in violation of federal preservation law for (u) Miling to
provide acourate, timely and useful archeological and TCP survey data, and to coordinate those
surveys in consultation with affected tribes (b) failing to act to preserve rreplaceable sacred and
cultural sites (c) falling to mitigate losses and destruction to the vast majority of sites on lands under
its control and (d) failing to address their responsibility to preserve, protect and mitgate adverse
affects to our sites within the RDEIS.

16. Adtached to this comment section, to be made a part of the RDEIS record,
please find the following document:

* A briefing paper for the Indian Trust Asset md Environm ental Justice
meeting held November 29, 2000 between Tribes and the Omaha
Distriet Comps office.

Conclusion
We helleve that a S ! 1 Envir il Impact process must be started as soon as
possible to address our many Our properties along the Mizsouri
River cannot be rdegated to isaves that should be add d in a diffe forum. The eff: ofthe

Master Manual revislons will be profound on eur sites, our way of life, and if they are not addressed
now our dies will be lost to futare generations of our peaple. This cannot be permitted to happen.
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enough water from the
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Colorado

, 596 (1963). Consequently, the W
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for all other reasonable beneficial uses.
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concludes that the future operations of i River
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reguiations that will protect them.

Various interast groups want the COE to regulate the reservoirs in a manner

Sloan project are not an interest

interest. The native people the Pick-
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that the treaties be honored in the regulation of

mmmmmm proiealamh Speaﬁmﬂy.hamranmmal

Impact Statement
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on the affected Indian
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the im unourmlnoriycorrrnumy. Yet the Corps admits that it lacks data

The Corps of Engineers has a legal duty to work with our Tribe on a
mment basis to obtain this data. The RDEIS itself explains that
the request pf the Tribes, the Corps failed to do so -
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MASTERMANUAL NWD02 T0800001

From: Loy provost

Sent: Manday, Febroary 25, 2002 328 PFM
To: Mastermanual

Subject: Omaha Trbal Comments

To whom it may concern,

This letter is in regards the comments to the Missouri Master Manual from the Omaha Tribe of

Nebraska and lowa. The Mi 1 River has ined our whole since the late 1700's to the
present day. Prior to 1934, the nver was untonched and prestine. Sinee then it has suffered massive
amounts of poll and other cf Without the ltation of Native's that have lived by the
rver for hundreds of years. Adding Dam's from Montana to South Dakota, altering its flow forever.
Well, that was then, and this is now, With saying that, let me introdnce myself. [ am, Antione A,
Provost, the Director of the Environmental Protection Department for the Omaha Tribe. 1 have full
authaority to comment on this subject by the Omaha Tribal Council and Donald Grant - Chairman. After
several meetings with the tribal council over this matter, the following comments were the consensus of
the Omaha Tribe of Nebraska and lowa. @

2. Inherant Sovereign Water Rights of the Omaha Tribe have not been mentioned nor addressed. |

1. Consultation with the Omaha Tribe has been little or none at all.

3. No working relationship between the Omaha Tribe and The U.S. Army Core of Engineers. l
There were other comments as well, yet these were the highlights, The different management plans were
all very neat and scientific. However, the most simple aspects of them all were not addressed. Will the

Land allow such changes? Thank you for your tme and attention, If you have any other questions
please feel free o contact me at your convience,

Antone A, Provost - Director
Omaha Tribe Environmental Protection Department
phone: 402-837-5291  fax: 402-837-5223

sl

3/10/2002

‘% Siggeton -Pahpeton Sioux Tribe

Lake Traverse Reservation
Office of Environmental Protection
Old Agency Box 509, Agency Village, SD 57262-0509
PHONE: (605) 6984998  FAX: (605) 695-4999
Email:  swstoep@basec.net

February 28, 2002

U.S. Army Corps of Engineers
Northwestern Division

Attn.:

Missouri River Master Manual RDEIS Project Manager

12565 West Center Road
Omaha, NE ~ 68144-3869

Sirs:

The Sisseton Wahpeton Sioux Tribe (SWST) ds the followi to the
Army Corps of Engineers on the alternatives outlined in the Rcwsud Draft Environmental
Impact Statement (RDEIS) for the Missouri River Master Manual:

Big Coulee ~

. The MRBT, individually, have been unable to address water rights issues due to

. The MRBT lack data on the altenative's impacts on tribal concerns. The RDEIS Tribal 17

The Missouri River Basin Tribes (MRBT) lack participation in the manag Lol
of the Missouri River water system. 20

If the responsible federal age-ncics would involve MRBT as cooperating ag e
in the manag of the Missouri River, Tribes lack the financial resources to Wt 5
collect and analyze the data before making their ! 321

, the Tribe’s geographical isolation, skl

| skills and appropriate technology.

the Federal agi
lack of fi nci resources,

R

does not include sufficient data for most Tribal Leaders to provide meaningful Other - 269
on the p d al ives.

. B

. The SWST concurs with the Mini Sose's request for an extended comment period

to adequately assess the impact of the proposed alternatives of the RDEIS.

Buffalo Lake ~ Enemy Swim ~ Heipa/Veblen ~ Lake Traverse ~ Long Hollow - Old Agency
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6. The SWST particularly points out that in the Current Water Control Plan (CWCP) | [qs 47
the Adverse Impact to Cultural R and Native Remains needs in-depth
h on this very itive matter (i.c. the current matter in the state of

Georgia). E
7. The SWST concurs with Mini Sose’s indication that [ d Hydrop Casls|

would increase and in no way benefit the Tribe.

8. The SWST concurs with Mini Sose's recommendation that the U.S. Army Corps
of Engineers must propose plans to mitigate the impacts of its operations on the
tribes, t of the disproportionate impact of its operations on Native
American communities, none of the alternatives outlines in the RDEIS address @
mitigation measures.

of 270
Tritaal 18,

The Sisseton Wahpeton Sioux Tribe and Office of Envi 1 P ion appreci

the opp ity to voice its ding the RDEIS and is willing to work the U.S.
Army Corps of Engineers to ensure that tribal concerns are addressed in the Master Water
Control Manual.

Sincerely,

Tgadtine—

Office of Environmental Protection
Sisseton Wahpeton Sioux Tribe

AT LARGE

Jesse Taken Alive

Pat McLaughlin
Miles MecAllister
Ron Brown Oner

tsaac Daog Eagle, Jr.

T1000001

Charles W. Murphy DISTRICTS
Chairman

Carol White Exgle
Cannonball District

Verna Bailey
Forr Yates Diistrict

Milo Cadotte
Sharon Two Bears
Secretary Wakpala District

Frank White Bull
Kenel Dustrict

Avis Little Eagle
Bear Soldier District

Milion Brown Oiter
Rock Creek District

Allen Flying Bye
Lirtle Eagle District
February 27, 2002 Randal White S,

Porcupine District

Colonel David Fastabend
Army Corps of Engineers
Northwestern Division

12565 West Center Road

Omaha, Nebraska 68144-3869

RE: Missouri River Master Water Control Manual Review and
Update Revised Draft Envi 1 Impact

Dear Colonel Fastabend:

Enclosed you shall find the comments of the Standing Rock Sioux Tribe on the above
referenced matter. For the reasons outlined therein, the Standing Rock Sioux Tribe
rejects the RDEIS.

I am extremely concerned with this matter. I look forward to discussing it with you soon.

Sincerely.

Charles W. Murphy, Chai
Standing Rock Sioux Tribe
Fort Yates, North Dakota 58538

PO BOX D = FORT YATES, NORTH DAKOTA 58538
PHONE: 701-854-7201 or 701-854.7202 « FAX 701-854-7199
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Standing Rock Sioux Tribe
Rejection of the Army Corps of Engineers
Revised Draft Environmental Impact Statement
Missouri River Master Water Control Manual Review and Update

February 20, 2002

. Introduction

Histcrically and today, no agency of the United States government has
harmed the Standing Rock Sioux Tribe as much as the Army Corps of
Engineers. In 1958, the Corps rammed through Congress Public 85-915,
providing for the forced acquisition of 56,000 acres of valuable Missouri River
bottomlands from the Standing Rock Sioux Tribe. The Corps inundated and
destroyed most of this land, for the site of Oahe Reservoir.

Todey, the Corps refuses to restore lands taken but not used for Oahe
Reservoir. With respect to Missouri River water management, the Corps has
released the Revised Draft Environmental Impact Statement for the Missouri
River Mastzr Water Control Manual (RDEIS), in August 2001. The RDEIS
provides for the allocation of water that is subject to the Winters Doctrine claims
of the Standing Rock Sioux Tribe, for endangered species habitat and other
non-Indian uses.

In thiz RDEIS, the Corps of Engineers proposes to supply water that is
needed on the Standing Rock Indian Reservation for Indian water uses and for
the survival of the Standing Rock Sioux Tribe, for downstream water flows
below Gavins Point Dam. The "GP," "MCP" and "CWCP" alternatives proposed
by the Corps in the RDEIS shall result in the confiscation of our water. The
Standing Rack Sioux Tribe strongly opposes all alternatives contained in the
RDEIS. MNew alternatives should be developed, for the protection of Indian
water rights through future depletions, and for the protection of Native American
cultural resources.

The Standing Rock Sioux Tribe objects to the RDEIS, for the following
reasons -

1. The alternatives contained in the RDEIS provide for non-Indian
water flows and water uses, aithough the water is subject to the claims of the
Standing Rack Sioux Tribe under the Winters Doctrine. No provision is made
for full use of the water to which our Tribe is entitied under the Winters Doctrine.
The RDEIS threatens and suppresses the water rights of the Tribe.

1

Legal 58
Other 8,277

Legal 57

2. The RDEIS fails to account for the destruction of Native American
cultural resources on the Missouri River, and fails to provide any alternative for
the protection of these resources.

3. The RDEIS fails to account for the environmental damage and
destruction on the Standing Rock Indian Reservation resulting from the Pick-
Sloan program and the on-going Corps of Engineers’ operations.

4, The BDEIS lacks any provisions for mitigation of the damage to |
the Standing Rock Reservation in violation of the Executive Order on
Environmerital Justice, (E.O. 12898).

5. In the NEPA process, the Corps has failed to undertake any
meaningful discussion and dialogue with the Standing Rock Sioux Tribe as
required in Executive Order 13175. Public meetings are mere formalities, and
the concerns of the Tribe are never addressed.

. lllegal Suppression of Indian Water Rights in RDEIS

The position of the Standing Rock Sioux Tribe with respect to the Corps
of Engineers' impacts on the Tribe's water rights is embodied in Standing Rock
Sioux Tribe Resolution 106-01 (attached hereto). This Resolution states in part

WHEREAS, notwithstanding the injunctions of Lord
Baltimore, King George Ill and favorable decisions of the
United States Supreme Court, in practice, Congress, the
executive branch and the judiciary have (1) limited Indian
reserved water rights, (2) suppressed development of
Irdian reserved water rights; and (3) permitted reliance by
slate, federal, environmental and private interests on Indian
water, contrary to trust obligations. The federal policy
clearly has been... "how best to transfer Indian lands and
resources to non-Indians” .. rather than to preserve, protect
dzvelop and utilize those resources for the benefits of the
Irdians. (United States v. Ahtanum Irrigation District, 236
F 2d 321, 327 (9th Cir. 1958)).....

Legal 58
ther 18

Legal 58
Other 270

WHEREAS, the means employed by the Corps of Legal 80
Engineers to deny consideration of Indian water rights in
the preparation of the Master Manual and those same e s
means employed by the Department of the Interior to deny

consideration of Indian reserved water rights in baseline
environmental studies of endangered species (constitute)
diminishment of property rights...

Legal 50
Tribal 28

Legal 80
Cther 277
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NOW THEREFORE BE IT RESOLVED THAT, the Tribal
Council of the Standing Rock Sioux Tribe rejects the Master
Nanual Review and Update by the U.S. Army Corps of Legal 60
Engineers for the express reason that it establishes a plan
for the future operation of the Missouri River addressing

Other 277

irferior downstream navigation, upstream recreation and
endangered species water claims of the States and Federal
irterests and specifically denies proper consideration or
any consideration of the superior, vested water rights of the
Standing Rock Sioux Tribe while committing reservoir
releases to purposes and interests in direct opposition to
those of the Tribe.

Pre-aminent Indian law scholar Felix Cohen described the Tribe's
conundrum as follows -

Application of a duty of loyalty to administrative officials in
their dealing with Indians is of particular importance because
corflicts of interests between Indian ¢laims to natural resources
and the programs and policies of agencies not directly
responsible for Indian affairs frequently impede the faithful
diszharge of trust obligations to Indian by federal officials.
Indian Tribes have claims...to water which is coveted for non-
Indian water, power and flood control projects by the Corps of
Engineers... Non-Indians are more numerous and usually
pol tically more powerful, so substantial political pressure can
frequently be applied on executive officials to compromise or
ignaore Indian rights.

F. Cohen, Handbook of Federal Indian Law, 225 (1982 ed.), pp. 227-228.

This is precisely what is occurring in the Missouri River basin. In the
Missouri River RDEIS, the Corps has clearly responded to the economics of
hydropower, upstream recreation, and to environmental values. Yet the RDEIS

Legal 60

Other

ignores the future water depletions planned by the Tribe under the Winters
Doctrine.

The 3tanding Rock Sioux Tribe claims water rights to the Missouri River,
its tributaries and the basin's groundwater of not less that 1.3 million acre-feet.
As trustee for the Tribe, the United States has a duty to protect and enhance

these rights. Consequently, the Corps of Engineers must operate the dams in a

Legal 60

Omer 277

manner which respects the right of the Standing Rock Sioux Tribe to utilize our
water for irrigation, domestic supplies, livestock, industry, wildlite enhancement,
cultural resources and other beneficial uses. The RDEIS fails to do so.

The U.S. Supreme Court has determined that when the Indian Tribes
reserved rights to land, we similarly reserved the right to use that amount of
water needzd fo survive and prosper on our Reservations. Winters v. United

3

States, 207 U.S. 564 (1907). The Court held that "The power of the
Government to reserve the waters (for the Indian Tribe) and exempt them from
appropriation under the state laws is not denied and could not be..... the
Governmert did reserve them.... and for a use which would be necessarily
extended through the years." 207 U.S. at 576.

Later in this century, when Indian reserved water rights were attacked by
non-Indian water users in the Colorado River basin, the Supreme Court
reconfirmec these principles. In Arizona v. California, the Court held that "when
the United States created these reservations, or added to them, it reserved not
only land but also the use of enough water from the Colorado to irrigate the
irrigable portions of the reserved lands." 373 U.S. 546, 596 (1963).

The RDEIS proposes water management alternatives that undermine our
rights to the use of water, in favor of non-Indian water uses such as navigation,
recreation, tydropower and water supply, and for endangered species habitat,
Waters subject to the claims of the Standing Rock Sioux Tribe under the
principles enunciated by the United States Supreme Court in the Winters case
are allocated to non-Indians and to ameliorate damage to the habitat of
endangered species that has been caused by non-Indian development.

In thz RDEIS, the Corps of Engineers proposes to put Standing Rock's
water 1o usa by others. This diminishes our ability to use our own water.

The alternatives considered by the Corps of Engineers in the RDEIS rely
exclusively on the current level of depletions in the Missouri River to arrive at its
conclusions. Yet the Corps of Engineers' own depletions analysis clearly
demonstrates that the level of claims and actual future use by Tribes, including
Standing Rack, shall have a signiticant impact on the Missouri River. This is
completely ignored in the RDEIS.

The RDEIS fails to address both the impact of its alternatives on the water
rights of the Standing Rock Sioux and other Indian Tribes, and the impact of the
Tribe's waer claims on the alternatives themselves. The Corps simply
concludes that the future operations of the Missouri River would be adjusted to
accommodate future perfected uses by the Tribes. The Corps proceeds on the
presumption that Indian water rights shall not impact future operations on the
Missouri River.

The 3IDEIS is a flawed planning guide that addresses the needs non-
Indian water users and environmental interests and ignores future water users
by Tribes such as Standing Rock, which possess very extensive water claims.
The fact that it fails to contemplate future Indian uses has the effect of
m;:nim'lzing the prospect of future Indian uses, because the water is allocated for
cther uses.

In its depletions analysis, the Corps has determined that there is 7.1

million acre-feet of water in the Missouri River, which, when depleted, impacts
the existing non-Indian uses. Clearly, there is adequate water in the Missouri

4

Legal 60

Legal 60
Other 277

Other 277

Other 277

Other 277
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River to accommodate the consumptive and non-consumptive water needs of
the Standing Rock Sioux Tribe.

In the final Environmental Impact Statement, the Corps should
affirmatively commit to assisting Standing Rock in putting water to use and
protecting our water rights. With respect to water rights, the Corps should
recognize that Standing Rock possesses a justified claim under the Winters
Doctrine of not less than 1.3 million acre-feet of water, and set aside 1.3 million
acre-feet from the 7.1 million acre-feet of surplus water, for consumptive use at
Standing Rock.

In the final EIS, the Carps should Identify the Lake Oahe water levels that
are required to supply the water intakes on the Standing Rock Reservation,
including intakes for domestic water supplies at Fort Yates and Wakpala, and
for irrigatior at Fort Yates and for the Eagle Unit irrigation project on the Grand
River, and select no alternative in the Environmental Impact Statement that
would threaten these intakes during periods of drought. In addition, there
should be a calculation of the lost economic opportunities on the Standing Rock
Reservation due to the Pick-Sloan program, and develop a plan to redress
these losses through greater participation in the National Economic
Development benefits of Pick-Sloan. The valuations contained in the RDEIS are
inaccurate, for failure to account for these costs that our Tribe bears.

The RDEIS misstates the import of Indian reserved water rights. The
RDEIS states-

Certain Missouri River basin Indian Tribes are entitled to
water rights in streams running through and along their
reservations under the Winters Doctrine.... The basin Indian
Tribes are in various stages of quantifying their rights.
Cucrently, tribal reservation reserved water rights have not been
quantified in an appropriate legal forum or compact except in
four instances...

The Study considered only existing consumptive uses and
depletions.

COCE, RDEI3, 3-113.

This seriously misstates the nature of Indian water rights, and the
responsibility of the Corps of Engineers to act in accordance with our rights.
The Corps' must revise its description of Indian water rights for the final EIS,

The water rights of the Tribes under the Winters Doctrine are vested,
perfected rights. Arizona v. California. Standing Rock has not quantified our
Winters Doztrine water rights. We oppose the quantification of our reserved
water rights, because there is no fair or adequate legal forum. However, the
Standing Rock Sioux Tribe owns our water regardless of whether our rights
have been guantified. It is ludicrous to suggest that Standing Rock "may be

Other 277

Other 277, 33

Other 332

Legal 60

entitled” o reserved water rights to the Missouri's main stem. This blatantly
contradicts the status of the law.

Indian reserved water rights are vested, regardless of whether they have
been quantfied. Standing Rock possesses the right to use all of the water from
the Missouri River (and its tributaries and groundwater) that is reasonably
needed for all beneficial uses.  Arizona v. California, But the Corps of
Engineers ris-states the existence of our rights, and ignores the impact that our
rights, when exercised, shall have on existing uses. It is suggested that there is
some vagueness underlying Indian reserved water rights. The Corps over-
states the import of quantification of Indian water rights, and falsely suggests
that Indian reserved water rights need not be recognized if they are not
quantified.

Indizn water rights in the Missouri River are extensive and will
dramatically impact water resource allocation in the Missouri in the 21st century.
This must te clearly acknowledged in the RDEIS. By failing to do so, the Corps
of Engineers diminishes our ability to use implement our reserved water rights,
for the surv val of the Standing Rock Sioux Tribe.

University of South Dakota Law Professor John H. Davidson described
the jeopardy put on our rights by the Corps of Engineers as follows -

...the final Master Manual may lock in the status of
specific river uses with a firmness that is every bit as solid
as many Supreme Court equitable apportionments. Any
given process is as important as the finality and
enforceability of the final decision, be it judicial, legislative
or administrative. For Missouri River water users, the
Master Manual process may be as important as the
lirigation in Arizona v. California was to Colorado River
waler users.

John H. Davidson, Indian Water Rights, the Missouri River, and the
Administrat've Process: What are the Questions? 24 American Indian L. Rev. 1,
10 (2000).

As stated in Standing Rock Sioux Tribe Resolution 108-01, the Tribe
takes the threat to our water rights from the Corps of Engineers very seriously.
We shall use all forums avallable in international and federal law to defend
these valuable rights against the attack of the Corps of Engineers that is
contained in the ADEIS.

Legal 60

Other 277

Other 277

Lagal 60

Lagal 81
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M. lllegal Treatment of Native American Cultural Resources

In the Missouri River operations and the RDEIS, the Corps of Engineers
violates numerous federal historic preservation laws that are very important to
our Tribe.

The Mational Historic Preservation Act requires that "all Federal agencies
shall assurre responsibility for the preservation of historic properties which are
owned or controlled by such agency.” 16 U.S.C. §470h-2(a)(1). The agency
shall ensure that cultural resources "are managed And maintained in a way that
considers the preservation of their historic, archaeological... and cultural
values...:" §470h-2(a)(2). Before any undertakings - such as release of water
from a dam - the agency must "take into account the effect of the undertaking”
on cultural resources. 16 U.S.C. §470f. The Corps of Engineers is
responsible for ensuring "that historic properties under the jurisdiction or control
of (the Corps) are identified, evaluated, and nominated to the National
Register.” 16 U.5.C. §470h-2.

The Mative American Graves Protection and Repatriation Act (NAGPRA)
also applies. 25 U.S.C. §3001 et seq. Under NAGPRA, human remains or
funerary objects on Corps projects lands within the Standing Rock Reservation
beleng to tre Standing Rock Sioux Tribe. 25 U.S.C. §3002(a)(2). The Tribe also
owns such items that located on Corps land outside of the Reservation, but
which can be identified as Standing Rock Sioux. /d.  Once an inadvertent
discovery takes place, no additional damage may be done, and the objects
must be immediately transferred to the custody of the Tribe, which is
empowered to perform repatriation. 25 U.S.C. §3002(a).

The Advisory Council on Historic Preservation has determined that under
the Current Water Control Plan (alternative CWCP in the RDEIS) the Corps of
Engineers is seriously violating these provisions.  On July 17, 2000, the
National Advisory Council on Historic Preservation terminated its Programmatic
Agreement with the Corps of Engineers, for management of cultural sites on
Missouri River Basin Pick-Sloan Program lands. The Council stated -

The PA was intended to allow the Corps greater flexibility
in how it met its obligations under section 106 while
fostering better long-term planning for and stewardship of
historic properties. The most recent occurrence with the
Vihite Swan burial ground serves to illustrate the degree to
which the Omaha District has disregarded commitments it
made in the PA and the resulting consequences this has
had for irreplaceable resources under its care. The council
is forced to conclude that the Corps is unable, or unwilling to
carry out the terms of the PA.

Legal 62

Cathryn Buford Slater, Chairperson, National Advisory Council on Historic
Preservation, Letter to Louis Caldera, Secretary of the Army, dated July 17,
2000, p. 2.

The NHPA requires that "such properties... are managed and maintained
in a way that considers the preservation of their historic, archaeological,
architectural, and cultural values..." 16 U.S.C. §470h-2(2)(B). Moreover, the
defendants' "preservation-related activities (must be) carried out in consultation
with ... Indian Tribes." 16 U.S.C. §470h-2(2)(D).

The IDEIS fails to address this matter at all. There should be one or
mare “Cultural resources protection alternative” in the RDEIS. The document
contains numerous alternatives for protection of threatened and endangered
species - there is an entire set of such alternatives denominated as the GP
alternatives. However, there is no similar consideration of the need to protect
Mative American cultural resources, notwithstanding the statutory responsibility
of the Corps to protect these sites.

In the RDEIS, the Corps mistakes "destruction” for "protection." The
RADEIS states on page 7-183,

Undiscovered sites within the lake have already been
damages o some extent by inundation, however, inundated
sites are somewhat protected from the adverse effects of
snoreline erosion and looting.

COCE RDEIS, 7-183.

The inundated sites are completely destroyed, by definition. This
constitutes a violation of section 106 of the NHPA, as evidenced by the Advisory
Council terrnination of the Programmatic Agreement.

The RDEIS states -

The assumption for potential erosive action was that the
site had to be within 3 feet above and 5 feet balow the water
surface of the lake to be effected by erosive forces.

COE RDEIS, 7-183.

Under the Current Water Control Plan, Lake Oahe is subject to
fluctuations of over 20 feet. The intrasystem regulation of the upper reservoirs
and the sp-ing rise provided under the GP alternatives shall exacerbate the
fluctuation in water levels. Accordingly, the 8 foot zone of study for erosive
effects is far too narrow, and significantly understates the actual impact on the
respurce. It must be broadened, to 30 feet, to adequately account for the
increased dJamage under the GP alternatives. Otherwise, actual erosive
impacts are not included in the model.

Legal 63
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In the2 RDEIS, the Corps recognized the existence of "historic properties”
along the reserveirs. The Corps identifies 158 sites at Fort Peck, 676 at Lake
Sakakawea and 945 at Lake Oahe.

Nevertheless, the entire framework for these analysis on pages 7-183 -
7-185 is flawed. Due to lack of consultation with Tribes as required under the
NHPA and NAGPRA, there is a substantial amount of information in this area
which the COE does not possess. The scope of the survey is too limited. For
those sites which have been identified, the COE does not properly identify the
significance of the sites.

In the RDEIS, the Corps fails to adequately consider the need to protect
these sites. As is evidenced by the Advisory Council termination of the
Programmeatic Agreement, the Corps is in violation of these requirements, under
the Current Water Control Plan. None of the other alternatives contained in the
RDEIS contain more protections. The RDEIS provides no provision whatsoever
for compliance.

Ultimately, the NHPA and MAGPRA require that water and land
management schemes must be integrated for the protection of Indian remains
and cultural resources. The protection of these sites must be a priority of an
integrated rnanagement scheme.

The RDEIS makes no provision for this. It violates the National Histaric
Preservation Act and Native American Graves Protection and Repatriation Act,
The Standing Rock Sioux Tribe stands prepared to defend our rights under
these laws.

IV, Failure to Account for and Mitigate Environmental Damage
on the Standing Rock Indian Reservation

The IDEIS fails to account for and mitigate the environmental damage
on the Standing Rock Indian Reservation. This includes the destruction of
Tribal communities on the Standing Rock Reservation, harm to plant and
wildlife rescurces, flood damage in Wakpala, erosion of Tribal lands along Lake
QCahe, and '‘water quality in Lake Oahe. There are no provisions to mitigate this
damage.

The DEIS ignores the widespread destruction caused by the Pick-Sloan
project on cur Indian Reservations of the Missouri River basin. The scholar and
best-selling author, Vine Deloria, Jr., an enrolled member of the Standing Rock
Sioux Tribe, has described Pick-Sloan as "the singlemost destructive act ever
perpetuated on any tribe by the United States.”

After the destruction of the buffalo herds and the establishment of the

Reservation lifestyle at the turn of the century, the economy on the Standing
Rock Reservation depended In large part on the natural resources found in the

9
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Missouri River bottomlands. The riparian area along the Missouri contained
shaded grazing land and accessible water. Wildlife was abundant. Timber was
available for fuel. Several communities on the Standing rock Reservation relied
on these resources, and became economically self sufficient, well into the
twentieth century.

The Pick-Sloan program destroyed these resources on the Reservation.
Four communities on Standing Rock were relocated in whole or in part. Author
Michael Lawson has described Pick-Sloan's impacts as follows:

The shaded bottom lands provided a pleasant living
environment with plenty of wood, game, water and natural
food resources. The trees along the Missouri and its
triputaries were a primary source of fuel and lumber for the
tribes and (provided protection)... from the ravages of winter
aid the scorching summer heat. The gathering and
preserving of wild fruits and vegetables was traditional facet
of Plains Indian culture. The numerous types of herbs, roots,
barries and beans that grew in the bottom lands added bulk
and variety to the diet, and were used for medicinal and
ceremonial purposes.

The wooded bottom lands also served as shelter and
feeding grounds for many species of wildlife, and hunting
and trapping were impartant sources of food, income, and
recreation for the tribes. The loss of bottom land grazing
areas crippled tribal livestock operations, once the primary
industry on many reservations. Artificial shelters had to be
built to replace the natural resources of the cld habitat.
Stock raising thus became far more difficult, expensive, and
risky....

The Pick-Sloan projects damaged every aspect of
reservation life. Abruptly the tribes lost the basis for their
subsistence and had to develop new ways of making a living
ir a cash economy. The relocation of the agency
hzadquarters and largest communities on Fort Berthold,
Cheyenne River, Crow Creek and Lower Brule disrupted
federal and tribal services, and tipped the social, economic,
and religious fabric of the well-integrated tribal life. It was
especially onercus for the Indians to excavate their
cemeteries and private burial grounds and to relocate their
ancestors' remains.

Psychological and aesthetic damages are impossible to
measure, but the Indians' lifestyle made the effects of Pick-
Sloan especially difficult. Unlike most non-Indians affected
by public works projects, these tribal members could not

10
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duplicate their old ways of life by moving to a similar
environment. Their old ways of life were shaped by a land
which no longer existed, after the bottom lands were
flooded....

The marginal lands which remained after inundation
could not replace the natural advantages of the Indians'
former homes. The barren uplands regions where the
Irdians were forced to move, were less hospitable and more
difficult to survive.

Michael M. Lawson, Dammed Indians - Pick-Sloan Plan and the Missouri River
Sioux, University of Oklahoma Press (1982), pp. 29, 56-7.

The Environmental Impact Statement must tell this story. Indian land
was used for the sites of the projects; Indian water is used to produce
hydropower, support navigation, and for the other uses of the system.

Prior to construction of Oahe Dam, the plant life in the Missouri River
bottomlands on the Reservation enhanced the quality of life for our Tribal
members. The draws carved into the riparian area at the crest of the river
bottom contained cherry bushes and plum trees. There were abundant choke
cherries, sand cherries and buffalo berries in the wooded bottomlands on the
Reservatior. These plants were harvested by Tribal members for subsistence.
They have diminished dramatically.

Therz were other plants used for subsistence food purposes, in the
bottomlands. This includes onions, wild turnips, Elm Cap (Pleurotus UWmarius),
Baby's Naval, a mushroom, Arrowleaf, wild rice, Pursh and Bulrush.

Yet other plants, such as Cedar, were used for ceremonial purposes.
Medicinal plants located in the river corridor included Pursh, Twin-flower, and
clover and other roots. Gilmore, Uses of Plants by the Indians of the Missouri
River Regicn (1977).

Trees were more abundant in the old flood Missouri flood plain. There
were more abundant cottonwoods and willow trees, and more cedars in the
draws above the flood plain.

These plants have important ceremonial uses. Cedar is used in the
sweat lodge ceremony. Cottonwood is used at the center of perhaps the most
important Lakota ceremony, the Sun Dance.

Therz was more diversity of the native grasses. The native Common
Reed Grass, Prairie Cordgrass, Foxtail Barley, Green Muhly and Inland
Saltgrass were more abundant. Non-native species are more common today.

Big gyame herds were more abundant and consistent. Mule deer and
white tail dzer, the most common big game on the Reservation, were much

11

more abundant in the wooded bottomlands. Fur bearers, such as white-tailed
and black-"ailed jackrabbits and eastern and desert cottontails were more
concentrated and accessible.

Tribzl members used to travel to the river bottom from throughout the
Reservatior, for subsistence hunting. The ecosystem has been destroyed, and
now there is more upland game hunting. The methods and patterns of
subsistence: hunting, and gathering of plants and berries, has been completely
disrupted. The Environmental Impact statement must state this, and contain a
plan for mitgation.

Therz is severe periodic flooding at Wakpala, in the lower reach of Cak
Creek just two miles from its confluence with the Missouri. The Corps of
Engineers disputes Standing Rock's concern that the impoundment of water at
Cahe Dam contributes to the conditions that exacerbate flocding at Wakpala.

The antire area surrounding the mouth of Oak Creek is now part of Oahe
Reservoir. The patterns of erosion and sedimentation have been altered. The
Corps of Engineers must evaluate this in the Envir | Impact Stat it
In calculating flood control savings for the lower Missouri basin, the Corps fails
1o include the cost of flooding at Standing Rock.

Other Tribal lands and trust allotments above the take line get flooded by
the Missouri River.

The Corps must revise its values for flood control, taking into account
flood damaye caused in part by COE operations. At the very least, mitigation of
flood damage at Wakpala should be proposed and planned.

Tribel lands and trust allotments above the COE take line are eroding,
due to the cperation of Lake Oahe. This results in potential liabilities on the part
of the Corps, in favor of the Tribe and Tribal members. The Corps does not
account for these liabllities in its valuations of NED benefits. The Corps must
adjust the values downward to reflect this damage. Mitigation of erosion should
be proposed and planned.

The RDEIS fails to profile the current water quality baseline of the
Missouri River, or to explain the impacts of the various alternatives on Lake
Sharpe warter quality. The RDEIS should also state that the Standing Rock
Sioux Tribe has instituted use designations and Tribal water quality standards
for the Missouri River.

12
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V. RDEIS Violates Executive Order 12898
and Executive Order 13175

Executive Order 12898 on Environmental Justice requires mitigation of
disproportionate impacts of federal actions on minority and impoverished
communities. The Draft EIS fails to comply with the requirements Executive
Order 12898,

The major components of every operational alternative have
disproporticnate environmental impacts on Indian Tribes. The Fort Peck Spring
rise, includad in every alternative, disproportionately impacts the Assiniboine
and Sioux Tribes of the Fort Peck Reservation. The unbalancing of reservoir
levels disproportionately affects the Standing Rock Sioux Tribe.

We strenuously object to the instrasystem regulation scheme involving
Lake Oahz on our Reservation. Lake Oahe water level fluctuations
detrimental'y impact Native American cultural resources on the Standing Rock
Indian Reservation. Now, without mitigation or consultation, the RDEIS
proposes fc write into the new master manual a system of intrasystem reservoir
regulation that shall exacerbate water level fluctuations on our Reservation.

The Standing Rock Sioux Tribe has already suffered enough for
downstream navigation and flood control. Now, because of the harm caused by
the provision of navigation flows to upper reservoir fisheries, our Reservation is
proposed to be used for an unbalanced reservoir regulation system designed to
purposely ivtensify the fluctuations in water levels, This threatens our water
intakes and fishing opportunities for Tribal members, in favor of off-Reservation
fish enhancement and recreation opportunities for non-Indians.

This is environmental racism against our people. Executive Order 12898
prohibits this.

Moreover, here has been no government-to-government consultation
with our Trioe as required in Executive Order 13175.  Executive Order 13175,
entitled Consultation and Coordination With Indian Tribal Governments requires
the Defendant to engage in "meaningful consultation and collaboration with
tribal officials in the development of Federal policies that have tribal
implications." 65 Fed. Reg. 67248 (Nov. 8, 2000). This results from the fact that
"The United States has a unigue legal relationship with Indian tribal
governments as set forth in the Constitution of the United States, treaties,
statutes, Executive Orders, and court decisions.” /d. Accordingly, Executive
Order 13175 provides that "Agencies shall respect Indian tribal self government
and sovereignty, honor tribal treaty and other rights, and strive to meet the
responsibilities that arise from the unique relationship between the Federal
Government and Indian Tribal governments." /d.

13
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The areparation of the Draft EIS, the Defendant must also comply with
the Departrnent of Defense American Indian and Alaska Native Policy. The
Policy states in part -

DoD personnel must consider the unigue qualities of
individual Tribes when applying these principles.... (Tribal)
concemns should be addressed prior to reaching decisions
on matters that may have the potential to significantly affect
protected tribal resources, tribal rights or Indian lands.

U.S. Depa‘tment of Defense, American Indian and Alaska Native Policy
(emphasis added).

The RDEIS proposes to supply water for downstream navigation and
endangered species that is subject to the Winters Doctrine claims of our Tribe.
The proposed unbalancing of reservoirs included in the GP and MCP
alternatives exacerbates water level fluctuations on the Standing Rock Indian
Reservation, damaging our environment and fishing opportunities in order to
enhance ofl-reservation fisheries for non-Indians. Accordingly, compliance with
Executive Order 13175 is required.

However, no decisionmaker has consulted with Chairman Murphy and
the Standirg Rock Tribal Council. The Corps has used a revelving door of
Omaha District or Northwestern Division Commanders to conduct meetings with
the Tribe, who merely state that they "shall inform their superiors" of the Tribe's
concerns,

The Tribe's concerns are never addressed. They are merely packaged
in an apperdix to the Environmental Impact Statement.

Coloels come and go. There is no genuine consultation for the Tribe
with decisionmakers in the Corps.

Racism and oppression by the Corps of Engineers against the Standing
Rock Sioux Tribe remains constant. The RDEIS is more of the same.

Pursizant to Resolution 106-01, the Standlng Flock Sioux Tribe rejects the
Corps of Engineers' Revised Draft Envirc Impact St nt as an
atternpt to justify the confiscation of our water in favor of navigation, recreation
and envirormental concerns. The RDEIS constitutes environmental racism at
its worst. Il is rejected in its entirety.
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RESOLUTION NO._106-01

FORMALLY ESTABLISHES THE STANDING ROCK SIOUX TRIBE'S
POLICY ON ITS ABORIGINAL, TREATY AND WINTERS RIGHTS TO THE USE
OF WATER IN THE MISSOURI RIVER TO MEET ALL
PRESENT AND FUTURE USES; AMONG OTHER THINGS

WHEREAS, the Standing Rock Sioux Tribe is an unincorporated Tribe of Indians, having
accepted the Indian Reorganization Act of June 18, 1934, with the exception of Articie
16, and the recognized governing body of the Tribe is known as the Standing Rock
Sioux Tribal Council; and

WHEREAS, the Standing Rock Sioux Tribal Council, pursuant to the Constitution of the
Standing Rock Sioux Tribe, Article IV, section(s) 1 (a,b,c.h and J), is authorized to
negotiate with Federal, State and local governmeénts and others on behalf of the Tribe,
is further authorized to promote and protect the health, education and general
welfare of the members of the Tribe and to administer such services that may
contribute to the social and economic advancement of the Tribe and Its members;
and s further empowered to authorize and direct subordinate boards, committees or
Tribal offidials to administer the affairs of the Tribe and to carry out the directives of
the Tribal Council; and Is empowered to manage, protect, and preserve the property
of the Tribe and natural resources of the Standing Rock Sioux Reservation; and

Master Mznual EIS Specifically Excludes Consideration of Indian Water Rights

WHEREAS, the United States Army Corps of Engineers makes the following statement
describing how the Corps fails to recognize or consider indizn water rights in its Master
Water Control Manual for the future operation of the Missouri River, thereby
committing Missouri River water to operational priorities and creating an
insurmountaale burden for the future exercise of the rights to the use of water by the
Standing Rock Sioux Tribe as reserved from time immemorial:

The Missouri River basin Indian tribes are currentlyin varfous stages of quantifying thelr | [, 60

potentisl future uses of Malnstem System water. 1t Is recognized that these indian
tribes raay be entitied to certain reserve or abonigina! indian mmrntgnm_hsgm

running through and along reservations. Curmently, such reserved of
of tribal reservations have not been quantified in an appropriate legal forum of by
compact With three exceptions.... The Study considered only existing consumptive
uses ard depletions; therefore, no potentis! tiksl water fights were considersd.

modifications i fegal

requireients, will be considered as tribal water rights are quantified in accoroance
with anplicabie law and actually put to use. Thus, while existing depletions are being
considered, the Study process daesmfwxm?anrresm?da'awwm
water nights of the Missoun River basin Tribes. (PDEIS 3-64); and

WHEREAS, the failure of the United States, actingthrough the Corps, to recognize and
properly consider the superior rights of the Standing Rock Sioux Tribe must be
rejected by the Tribe for the reason that the,Master Manual revision and update Is
making Imetrievable commitments to (1) navigation in the lower basin, (2)
maintenancz of reservoir levels in the upper basin and (3) fish, wildiife and
endangered species throughout the upper and lower basins. These commitmentsare
violations of the constitutional, civil, human and property rights of the Tribe; and

Species Guidance Specifically Exclud nsiderati

Water Rights in Missouri River Basin

WHEREAS, the Working Group on the Endangered Species Act and Indian Water Rights,
Department of Interior, published recommendations for consideration of indian water
rights in Section 7 Consultation, in national guidance for undertakings such as the
Master Manval, as follows:

statement showld aiso clarffy that the FWS can request relnitiation of consultation an
Junfor water profects wmwmmmmmm
may affsct senfor inglan water rghts.

The Working Group recommendations further the failure to address unadjudicated
Indian water rights. It is unthinkable that the United States would proceed with water
resource  activities, whether related to endangered species, water project
implementation or Missour River operation in the absence of properly considering
Indian water rights that are not part of an existing decree - presuming, in effect, that
the eventual quantification of Indian water rights will be so small as to have a minimal
impact on the operation of facilities in a major river, such as the Missouri River, or sO
small as to be minimally impacted by assignment of significant flow to endangered
species. The flows required to fulfill or satisfy Indien water rights are, in fact, not small
nor minimal but are significant; and

Final Indian r R Aqreemel nd Claims of the United
of Tribes Are: Denigrated r Manual and Other Regional Water Al
Processes

WHEREAS, failures of federal policy to properly address Indian water rights in planning
documents such as the Master Manual is underscored by example. Tribes in Montana

2
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have water right compacts with the State that are complete and final but have not
been incorporated into a decree. Incorporation s certain, however, and will be
forthcoming. It is not a matter of “if*, it s a matter of “when”. The water rights
agreed upon by compact are substantial, but neither theg Corps of Engineers’ Master
Manual nor the Secretary of Interior's ESA guidance, as currently constituted, will
consider these rights — they presume the rights do not exist -- until they become part
of a decree. At such time as the decree in Montana is complete, the Master Manuzl
conclusions will be obsolete and any assignment of Missouri River flows to upstream
resenvoirs, downstream navigation or endangered specles, refied upon by the various
special interest groups, will be in conflict with the decree; and

WHEREAS, in Arizona, as another example, these same flawed federal policies to ignore
Indian wate- rights in the allocation of regional water supplies are manifest. The
United States is in the process of reallocating part of approximately 1.4 million acre-
feet of water diverted from the Colorado River and carried by aqueduct systemin the
Central Arizona Project for the Phoenix area. The reallocation is purportedly for the
purpose, in part, of resolving Indian water right claims in Arizona, but careful review
of the reallocation demonstrates that only two Indian tribes are involved. The Bureau
of Reclamatian, agent for the trustee in the reallocation process, has given short shrift
to other Indian concerns that the EIS should address the Impacts of the reallocation
on allaffected tribes and on all non-Indian claimants that will be impacted by ongoing
adjudication of Indian water rights. In response Reclamation describes claims filed by
the Department of Justice on behalf of the tribes as speculative. Thus, Arizona tribes
are In the same dilemma as Missouri River basin tribes, but the process to determine
the magnitude of Indian claims in Arizona is much further advanced. The United
States is, on the one hand, pursuing a claim for adjudication of Indian water rights;
and the Unit2d States, on the other hand, Is realiocating water necessary o supply
non-Indlan interests impacted by Indlan water rights-- but is refusing to recognize any
potential for Indian water rights success in angoing adjudications. This denigrates the
claims of the United States on behalf of the tribes and draws into question the intent
and commitraent of the Department of Justice in the proper advancement of Indian
claims, claims which at least some tribes consider deficient and poorly prosecuted by
the Departmant of Justice; and

WHEREAS, the Standing Rock Sioux Tribe cannot tolerate these policies: cannot permit
reliance by wide and diverse Interest groups In the Missouri River — states,
environment 31, federal agencies and economic sectors-on conclusions associated with
the preferre alternative in the Master Manual when the conclusions are based on the
presumption of no Indian water rights and insignificant future Indian water use
throughout the Basin; cannot expect future courts to undo investments,
undertakings, mortgages and economies that build on the basis of the Master Manual
conclusions: cannot expect future Congresses to act more favorably than future
courts; and

Importance of Master Manual Pro is Unders d b naressional ani

Laga
Al

1

Other Activity

WHEREAS, the Master Manual of the Corps of Engineers is the name presently given
to the operating procedures for the mainstream dams and reservgirs. The Corps of
Engineers has responsibility for those operationsas directed by the 1344 Flood Control
Act, the controliing legislation for the Pick-Sloan Project. Since 1944, alldams (except
Fort Peck Dam) were constructed and have been operated by the Corps of Engineers
or the Bureau of Reclamation. The current Master Manual revision is the first public
process upcate of Corps of Engineers operating procedures, and its importance to
future exercise of the Tribe's water rights cannot be ignored by the Tribe; and

WHEREAS, the Master Manual is intended by the federal courts and Congress to
resolve issues between the upper and lower basin states, irrespective of tribal issues.
The federal courts have dismissed cases brought by the states over the last decade
and a half, cases designed to settle issues of maintenance of water levels in the
reservoirs in North and South Dakota and the conflicting release of water for
downstream navigation; and

WHEREAS, most recently, the Energy and Water Resource Development appropriations

for FY 2001 were vetoed by the President because upstream senators supported by

the President opposed language by downstream senators in the appropriations bill,
which contained controversial language as follows:

Sec. 103, None of the funds made avalisbie in this Act may be used to revise the
Missouri River Master Water Control Manual when It fs made known Lo the Federal
entity cr officlal to which the fund's are made svaible that such revision oroviges for
an Increase in the springtime water release program during the soring heavy rainfall
wmwmmmmmmmﬂmmmwmwmmw
the Gavins Point Darm.

The provisions cited above require the Corps of Engineers or any other official to
refrain from using any funds to revise the Master Manual if it is determined that the
revision would cause any increase In water releases below Gavin's Point Dam in
springtime. There Is apparently concemn by downstream members of Congress that
the Master Manual will recommend an Increase in releases to the detriment of
downstreamn navigation, environmental values or fiood control. Upstream members
of Congress stopped the approval of appropriations over this controversy until the
above-cited language was omitted from the bill; and '

WHEREAS, given the importance of the Master Manual revision and update to the
States, the Congress and Courts, the Standing Rock Sioux Tribe cannot tolerate the
exclusion of proper consideration of their water rights, nor can the Tribe tolerate the
inadequate representation of the Trustee on this matter; and

rief Historical Review of Indian Water Ri
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WHEREAS, the right of the Crown of Great Britain to the territory of North Americe
was derived from the discovery of that continent by Sebastian Cabot, who in 1498
explored a greater part of the Atlantic Coast under a Commission from King Henry VIl
and tooksformal possession of the continent as he sailed along the coast. But those
commissioned by the Crown to settle in North America were cognizant of the rights,
titles and interests of the original possessors. Inthe proprietary of Maryland, granted
to George Calvert, Lord Baltimore, in 1632, forexample, it was recognized by English
law evolving from invasions against the Celtic tribes and thelr successors by the
Romans, Anglo-Saxons and Normans, among others, over 2 period of 1,500 years prior
to the discovery of America that the rights of the ancient possessors were specific and
could not b2 ignored by a just occupler. The following was the rationale:

The roving of the erratic tribes over wide extended deserts does not formed &
possession which excludes the subsequent occupency of Immigrants from countries
overstocked with Inhabitants.  The paucity of their numbers In thelr mode of iife,
render them unable to fUfll the grest purposes of the grant by the King to the
Proprictary of Marviand]. Consistent, therefore, with the great Charter to manking,
they firibes) may be confined within certain limits. Their nights to the priviieges of

theless continue i and the Cofonists wiho conciliated the affections
ofthe fr d, ax their termitory, have scquired the praise

mwmmmﬁm Nations, with respect to the several commurities of the

3 these principles

of old: upon those principles the Phenicians and Greeks and Carthagenians settied
Colonies In the wilds of the earth... In a work tresting expressly of origingl titles to
Land It has bean thouaht not amiss to explain.. the manner in wivch an inaividual
cbtaining from his Soverslgn an exclusive ficence, with his own means, to fead out and
pilant & Colony in & fegion of which that Soverelgn had no possession, proceeded to
avail himself of the privilege or grant, and to reconclie or sutyect to his views the
pecple occupying and dlaiming by naturs! rght that Country so bestowed... i
Darticuar, an history, already referred to, of the Americans settlements, written in
1671, ofter speaking of the scquisition of St. Marys continues end It hath been the
genera practice of hs Lordship and those who were employed by him in the planting
of the s3id province, rather to purchase the natives: interest... than to take from them
by force that wiich they seem to call their right and inheritance, to the end all disputes
milght be removed touching the forcible encroschment upon others, against the Law
OF Ratute or Rations... When the earth was the general property of manking, mere
occupaIcy confermed on the possessor such an interest as It would have been urjust,
because contrary to the Law of Nature, to take from him without his consent: and this
state has been happlly compared to 8 theatre, common to all: but the inahvidual,
having appropriated s piace, acquires 8 priviiege of which he cannot be dispossessed
without njustice’ ... the Grant ito Lord Baltimerel comprehended sil islands and Islets
within the limits aforesald, and all Istands and etc. within ten marine leagues of the
Eastermn Shore, with all Ports, Harbors, Bays, Rivers, and Straits, belonging to the region
or Isiands aforesald, and all the sofl, piains, woods, mountains, marshes, Lakes, Rivers,
Days, and Straits, with the fishing of every kind, within the sald limits: aif mines of

kind,, and p Tage and . of alf Churches, Lord Baltimore ... was
Invested with all the Kights, Jurisdictions, Frivileces, Prerogatives, Royalties, Liberties,
Immurnities, and Royal Rig d Temg Franchises whatsoever, as well by sea as by

Islands, Isiets, and Nimits aforesaia..(Source: Jorn Kity, Land Holders Assistant and Land
Gfie Guige.

Baitimore: G, Dobbin & Murphy, 1808. MSA SC 5165-1-1).; and

ARG WRErEES It 5 fUSt and ressonabiv, s essertial to our interest, and e Secunty of
our CGRES, that the several Nations or Tribes of indians with whorm We are connected,
and who ive under our Frotection, should not be molested or disturbed in the
Possession oF SUCh Parts of Our Dorminlons and Temtories 25, not having been caded to
or puthased By U, are reserved to them, or any of therm, a5 their Hurting Grounds —~
We gt therefare, with the Advice of cur Frivy Coundl, declare it to be our Royal Wik and
Fleasure, that no... Governor or Commandier in Chief fn any of our other Colonies or
Flantations in Amenics oo presurme for the present, and witl our further Fleasure be
Anowr, (0 Qrant Wermants of Survey, or pass Petents for any Lands beyond the Hesds
Or SoLrTes Gf ariy of the Rivers which £l into the Atisntic Ocean from the West and
North West or upon any Lands whatever, which, not heving been ceded to or
PUThiesed By Us 25 aforesaid) are reserved to the said indisns, or any of them. And we
oo funher declere It o be Our Foyal Wil and Plessure, for the present as sforesaid, to
TESENVE under our Sovereignty, Frotection, and Domiian, for the use of the said
ingians. ... all the Lands ang Temitorfes lying to the Westward of the Sources of the
Rivers wihich fall into the 5ez from the West and North West as aforessid. And We do
hiereby strictly forbid, on Pain of our Displeasure, & our foving Sutyects from making
&y Puychiases or e or # of any of the Lands sbove
TESEIVED, WILNOUT Our especis! feave and Licence for that Purpose first obtained. And
We dio Surther strictly erjoin and require aif PErsons whatever wio fiave &fmher witfuily
or insc sested upon any lands within the Countries above
GEscribed. OF Lo any other Lands witch, ot having been ceded to of purchesed by .
Us, are still reserved fo the said Indians as aforesaid. forthwith Lo remove themseives
FrOm SLC SECIEMEnts. And wihensas grest Fraucs and ADUSES iave been committed
7 purchasing Lands of the Indians, 1o the grest Frefudice of our Interests. and to the
grest Lissstisfaction of the said Indians: In order, thersfore, [0 prevent such
Ireguiitties for the future, and to the end that the Inlans mey be convinced of our
Justice and determined Resoilution to remove alf Cause of D) we
dio, witt: the Advice of our Privy Councl strictly enfoln and fEqGUIre, that no private
Ferson ¢o presume (o make any purchase from the said indians of any Lands reserved
to the said Indians, within those parts of our Colonies where We have thoughit proper
to alfow Settiement: bUt that, i st any Time any oF the Ssid Inalans showd be inclined
to dispoie of the said Lands, the same shall be Purchased only for Lk, in our Name, at
SOmE PUBIE MEeLing or Assembily of the said indians, to be heid for that Purpose by the
Govemo: o Commarnder in Chief of our Colony respectively within wiich they shall lie:
&nd i1 cese they shail e within the imits of any Proprietary Govermiment, they shall be
purchased only for the Use and in the narme of such Proprietaries, conformabie to such
Directions and INstructions a5 we or they shall think proper to give for that PUpDOSe. ..

Given at our Cowt & 5. Jamess the 7th Dey of Octaber 1763, in the Tiird Year of our
.

GOD SAVE THE KING; and

AL
WHEREAS, 130 vears lster the Proclamation of 1763 by King George lll recognized title
to the fanc and resources reserved by the American Indians of no lesser character or
extent tha the Charter to Lord Baltimore:
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WHEREAS, after the American Revolution and consistent with' the foregoing, the
United Szates Supreme Court by 1832 relled upon the ancient concepts of is

predecessor Great Britain and recognized the property rights of Indians inthe cla .5|ca_i_‘
\

case of Worcester v. the State of Georgia:

Amzrica, separated from Eurape by & wide ocean wes inhiabited by a distinct peaple,
diwdied into separate nations, independent of ezch other snd of the rest of the worid,
;gwmmm ofﬁ‘raﬁromwgumm;g ﬁ:emsm@sbymeﬁrom,@ws i

ML.ﬁMmm 6 P55, p GO

. This principle, acknowlsdged by all Europeans, because it was the interest of ai to
acmmfeopem gave to the niation making the discovery, 251t inevitabile consequence,
the sole right: of acquining the soil and making settiements on it. It was an exclusive
Grinciple witich Shut out the right of competition among those who had agreed to it;
Dot one which could annul the previous 3
registad the right given by discovery among the Eurppesn discovers; but coud not
affect the rights of those already in possession, either as aborigingl occupants, or 25
| QCCUREnts by virtue of @ giscovery made before the memory of man.....

mymvmmmwoynmmm watlike nations, mwmmmmaww

deferd theiry that the

made on the sea-coast, arn‘.emwz@swﬂerwmnmrw@mam acguired

legitimate power by them Lo govern the peapis, or Gooupy the lands from ses to ses,

wmxentermmwsnyma meyua-p well understood to convey the titie
the,

wihal the Crown did mot effect Lo claim; nor was i so understood,
{6 P 515, p. 544-545) (Emphasis supplied); and

WHEREAS, the principles in the case of Worcester v. Georgis are ancient as shown
above and a e the foundation of the principles announced by the U. S. Supreme Court
three quarters of a century later relating to the Yakima Indian Nation in the case of
United States v. Winans (198 U.5. 371). Title of the Indians in their property rights was
fully acknowledged, and the Treaty was interpreted as a grant of property to the
United States in the area not reserved by the Tribe to itself.

The right to resort to the fishing places In controversy was & part of larger rights
possessed by the Indians, upon the exercise of which there was not 2 shadow of
impediment, and which were not less necessary to the existence of the Indians than
the atrosphere they breathed, New conditions came into existence, to which those

nghts had to be acco Onlya ofmem, ho»emr, Was Necessary
and intanded, m{aMwawy_ng
the incisns, but & arant of dights !M-:

(Emphasis supplleds; and

WHEREAS, the Supreme Court case of Henry Winters v. United States (207 US 564)
found that. reservation of water for the purpcses of civilization was implied in the
establishment of the Reservations:

Tihe Feservalion was a part of & very much larger tract wihich the Indians had the right
Lo oceupy and use and which was adequate for the latits and wants of 8 nomadic and
uncivilized people. It was the policy of the Govemment, It was the desire of the Indians,
fo change those Kabits and o become & pastoral and Chvilized peapie. IF they shouid
becorne such the orging! tract was too extensive, but 2 smaller tract would be
adequate witha change of conditions. The lands were arid and, without irigation, were
practically valueless.

 Aalils, yel
ones.” 207 US 574, p 5?5 577); and

WHEREAS, the case of United States v. Ahtanum lrmigation District (236 Fed 2nd 324,
195€) applied the Worcester-Winans-Winters concepts on Ahtanum Creek, tributary
to the Yakima River and northern boundary of the Yakima Indian Reservation:

The record here shows that an award of sufficient water to irigate the lands served by
the Ahtsnurm inclian oroject sy o In the year 1915 would

take substantially alf of the waters of Ahtanum Creek It does not appear that the
waters decreed (o the ndians in the Wirters case opersted to exhaust the entire fiow
m‘mnmfﬂw buw: s, W&WWW@WM}Q;WW

memm Co Ckse, Squa' mﬂﬂnrmrmmfmnwm
may have s only the excess over and above the amounts reserved for the indlans. i
Is plain that if the amount awarded the United States for the benefit of the indlans In
the Win'ers Case equaled the entire fiow of the Milk River, the decree would have been
no different. (236 F. 2nd 321, p. 327) (Emphasis supplied); and

WHEREAS, thase concepts were further advancedin Arizona v Californig, 373 U.S. 546,
596-601 (1963):

The Master found as 3 matter of fact and law that when the United States created
these reservations or added to them, It reserved not only land but also the use of
encugh water from the Colorsdo [River] to irigate the lmigable portions of the
reserved lands. The aggregate quantity of water which the Master held was reserved
for all the reservations Is about 1,000,000 acre-fest to be used on around 135,000
Irrigabile acres of land...
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It s impossibie to believe that wihen Congress created the Great Colorado River indlan
reservation and when the Executive Department of this Nation created the otfer
reservations they were unawsre that most of the lands were of desert kind - ot
\ scorching sands - and the water from the River wouly be essential to the ife of the
- indian people and to the animals they hunted and crops they ralsed. We folfow it
MWinters/ now and agree that the United States did reserve the water rights for the
Indian; effective as of the time Indian Reservations were created. This means, as the
Master held, that these water mahts, having vested before the Act [Boulder Canyon
FProfect Act] became effective on June 25, 1925, re present penfected rights and as
suchsre entitled to priorty under the Act. We o agree with the Masters conclusion
a5 Lo the quantity intended to be reserved, He found That water was intendsd o
satisfy the future as well as present needs of the Indian resenvations.... We have
concluded, as did the Master, that the only feasible and fair way by which reserved
waler for the resefvations can be measured is migable acresge. The various acreage
af irmigabile lend which the Master found to be onthe different reservations we find to
be reasonabile; and

General Nature of Attacks on Winter Doctrine

WHEREAS, notwithstanding the injunctions of Lord Baltimore, King George il and
favorable decisions of the United States Supreme Court, in practice, Congress, the
executive branch and the Judiciary have (1) limited Indian reserved water rights, (2}
suppressed development of Indian reserved water rights, and (3) permitted reliance
by state, federal, environmental and private interests on Indian water, contrary to
trust obligations. The federal policy has clearly been .. fow best to transfer Indian
lands and resources to non-indians.. rather than to preserve, protect, develop and
utllize those resources for the benefits of the Indians.

- With an opportunity to study the history of the Winters rule as it has stood now for
zamrs:?yeafs We can readily percelve that the Secretary of the intenor, in acting as

incians.... viewing this contract as an alisposal

which justly belonged to the Indians, it cannot be ssid to be out of character with the
sort of thing wiilch Congress and the Department of the Interior has been doing
LhroUghoUT the sad history of the Govermments dealings with the Indians and ingian
tribes. That history lsrgely supports the statement: From the very beginnings of this
nation, the chief fssue around which federal indian policy hias revolved has been, not
how to 2:simiiate the Indian nations whose lands we usurped, but how best to Lransfer
Inclian lands and resources to non-indians. (Uinited States v Afitanurm lrrigation
District, 236 F. 2nd 321, 337); and

WHEREAS, the McCarran Amendment Interpretation by the United States Supreme
Court, if not inerror, is a further example of the contemporary attack on Indian water
rights. The discussion of the McCarran Amendment here is intended to show why
tribes are (1) opposed to state court adjudications and (2) negotiated settlements
under the threat of state court adjudication. In 1952 the McCarran Amendment, 43
U.5.C. 666 (a), was enacted as follows:

Consent Is given to join the United States a5 a defendant In any suit (1) for the
adjiuctication of nights to the use of water of 8 River system or other source, or (2) for
the administration of such rights, where If aopears that the Unfted States s the owner
or in the process of scquiring water rights by appropristion under State law, by
purchase, by exchange orotherwise, and the Unifed States is a necessary party lo such
suit-and

WHEREAS, the McCarran Amendment has been interpreted by the U.S. Supreme Court
o require the adjudication of indian waler rights in stale courts. Arnzong v San Carivs
Apache Trike, 463 U.S, 545,564,573 (1981) held:

We arz convinced that, wi i fon the Enabiling Acts or federal policy may

have ariginally placed on State Cowrt jurisdiction over indian water rights, those
limitations were removed by the McCarran Amendiment.

In dissent, however, Justice Stevens stated:

To Justify virtual abandonment of Indian water fight claims to the State courts, the
majorty refies heavily on Colorado River Water Conservancy District, which in turm
discovisred an affimmative policy of federsl judiclal spplication in the McCaman
Amenciment. | continue to belleve that Colorado River resd more into that

i o

unfiageing obligstion of Federal courts to exercise theilr, The Court does
ROt -- &nd cannot -- claim Ehat It i faithfuily following principles of law... That
tisa walver, not 3 It permits the United States to be joined s

2 defendant in state water rights aqjudications; it does not purport to diminish the
United States right to ltigate in a federal forum and it is totally silent on the subject
afindian tribes fghits to litigate anywhere. Yet todsy the mafority somehow concludes
that it commands the Federal Courts to defer to State Court water right proceedings,

even when Indian water rights are lnvolved: and

WHEREAS, in Arizona, Montana and other states, general water right adjudications to
quantify Winters Doctrine rights are ongoing. For example in the state of Montana:

(1) the state of Montana sued all tribes in a McCarran Amendment proceeding.

(2) the State of Montana established a Reserved Water Rights Compact
Commission. The purpose of the Commission was to negotiate the Winters
Doctrine rights of the Montana tribes.

(3) the Department of Interior has adopted a negotiation policy for the
settlerent of Indian water rights. The United States Department of Interior has
a negotiating team which works with the Montana Reserve Water Rights
Compect Commission and Indian tribes, some forced by the adjudication in

10
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state court, to negotiate, while others are willing to negotiate.

(4) the Department of Interior makes all necessary funding available to any Tribe
willing to undertake negotiations. A Tribe refusing to negotiate cannot optain
funcing to protect and preserve its Winters Doctring water rights.

(51 upon reaching agreement between the State of Montana and an Indian
tribe, congressional staff are assigned to develop legisiation in the form of an
Indian water rights settlement that may or may not involve athorization of
federal appropriations to develop parts of the amount of Indian water agreed
upon between the Tribe and the State or for other purposes.

{6 in the absence of the desire of a Tribe to negotiate, the State of Montana
will proceed to prosecute its McCarran Amendment case against the Tribe; and

WHEREAS, this process relles on ongoing litigation to accomplish negotiated
settlernents of Winters Doctrine Indian water rights. The process is held out to be a
success by the state and federal governments. However, comparison with the taking
of the Black Hllis from the Great Sloux Nation, the taking of the Little Rocky Mountains
from the Fort Belknap indian Reservation and the taking of Glacier Park from the
Blackfeet are valid comparisons. There are elements of force and extortion In the
process; and

WHEREAS, in the Wind River adjudication, 753 P. 2nd 76, 24-100 (WY 1988), the State
of Wyoming utilized the McCarran Amendment to drastically diminished the Arapaho
and Shoshonz Winters Doctrine water rights in the Big Horn River Basin, The Wyoming
Supreme Court found as follows:

The quantity of water reserved s the amount of water sufficient to fulfill the purpose
of the lands set aside for the Reservation.

.

The Cowrt, while recognizing that the tribes were the beneficisl owners of the
reservations timber and mineral resources... and that it was krown to alf before the
treaty was slgned that the Wind River indian Resenation

nonetheless concluded that the purpose of the reservation was agricultural. The fact
that the Indizns fully Intended to continue to hunt and fish does not alter that
CONCILSIaN.... The evidence is not sufficient to implya fishery flow right absent & treaty
provision.... The fact that the tribes have since used water for mineral and industrial
purposes does ot estabiish thet water was impliedly reserved in 1868 for such uses.
The Distict Court did not err in denying & reserved water right for mineral and
Ingustrisf uses... the District Court did not err in holding that the Tribes and the United
States ald not introduce sufficient evidence of a tradition of wildlife and sesthetic
preservation that would justify finding this to be a purpose for which the Reservation
was crested or for wihich water was impliedly reserved... not 3 single case applying the

11

reserved water right doctrine (o groundwater s tted to us.... nColville Confederstes
Tribesv. Walton suprs, 547 F20 42, there is slight merition of e groundwater squifer
and of pumping wells, Jd at 52, but the opinion does not indicate that the wells are 2
SOURCE OF reserved water or even GiSCUss 3 Feseve grouncwater rght... The District
Court diid ot err in deciding there Was no reserved groungwater right- and

WHEREAS, the statement by the Wyoming Supreme Court that Cofville does not
discuss a reserved water right to groundwater is in error, for Colville did decree
reserved groundwater rights; and

WHEREAS, the Wind River case must be carefully examined by all tribes, including
those of the Missouri River Basin. The single purpose of the Wind River Indian
Reservation recognized by the Wyoming Supreme Court was limited to agriculture:
severely limited relative to the... Rights Jursdictions, Privileges, Prerogatives,
Royalties, Liverties, Immunities, and Royal Rights and Temporal Franchises whatsoever,
- within tne Region, .comprehending... ai-the soll plains, woods, mountains,
marshes, Laces, Rivers, Days, and Straits, with thefishing of every kind, within the said
limits; all mines of whatsoever kind...received by from the King by Lord Baltimore in
the Proprietary of Maryland, which were, nevertheless, subject to purchase from the
Native possessors. The Arapaho and Shoshone must have belleved that the purpose
Of the reservation was to provide a permanent home and abiding place for their
Ppresent and future generations to engage and pursue a viable economy and society.
Despite existing oll and gas resources, they were denied reserved water for mineral
purposes. Cespite the need for industry in 2 viable economy, they were denled
reserved water for Industry. Despite a tradition of hunting and fishing, they were
denled reserved water for wildlife and aesthetic preservation. Despite the existence
of valuable forests, they were denied reserved water for this purpose. Despite the
existence of valuable fisheries, established from time immemorial, they were denied
a reserved water right to sustain their fisheries; and

WHEREAS, the United States Supreme Court reviewed the Wind Riverdecision on the
following question:

In the absence of any demonstrated necessity for additional water to fulfili reservation
pupose; and in presence of substantial state water rights long in use on the
Teservahon, may reserved water rights be implied for aif practicably imigable lands
within reservation set aside for specific Tribe? 57 LW 3267 (Oct. 11, 1988); and

WHEREAS, acting without a written opinion and deciding by tie vote, the United States
Supreme Court affirmed the decision of the Supreme Court of the State of Wyoming
and rejected the thought process presented in the question above that the Tribes
needed no additional water than the amount they were using and that state created
water rights wth long use should not be subjected to future Indian water rights. But
a change in vote by 2 single justice would have reversed the decision and severely

‘12

SASNOJSIY ANV SININNOD ‘g XIANAddY



S|34 arepdn pue malnay

fenuely |011Uu0D Ialepn I81SeN IBAlY 1INOSSIA

¥00¢ YdIteN

€GT-2d 99d 104 % [eqlil — G U0l1das ‘g led

constricted the benefits of the Winters Doctrineto the Indian people, & subject to be
discussed further. The decision is limited to the State of Wyoming on critical issues,
namely that Indian reserved rights do not apply to groundwater; the absence of a
reserved water right for forest and mineral purposes; the absence of a reserved water
right for fish, wildlife and aesthetic preservation; and a reduction of the Tribes claims
to irmigation from 490,000 to less than 50,000 acres; and

WHEREAS, the acreage for irrigation finally awarded to the Wind River Tribes for future
purposes was 48,097 acres involving approxmately 188,000 acre-feet of water
annually:

i determining the Tribes claims to practicably imigable acreage, the United States
{trustee for the tribes! began with an arable land-base of approximately 490,000 and
refied on Its experts to amive at over 88,000 practicably imigable acres. The clalm was
further trimmed” by the United States to 76,027 acres for final projects. The acreage
was further regluced ouring Lia! to 53,760 scres by Federal experts with a total annua!
diversion requirement of about 210,000 scre-feet. (Teno Roncallo, Special
Master. In Re: The General Adjudication of All Rights to the Use of Water
in the Big Horn River System and All Other Sources, State of Wyoming,
Concerning Reserved Water Right Claims by and on Behalf of the Tribes
of the Wind River Indian Reservation, Wyoming, Dec. 15, 1982, pp. 154
and 157); and

WHEREAS, the puwposes of reservation issue addressed by the Wyoming courts
evolved from the 1978 United States Supreme Court case, United States v. New
Mexico (438 .S, 696), involving the water rights of the Gila Matlonal Forest:

The Court fiss previously concluded that Congress, in giving the President the power

p&msea‘mmsenm 1o more. .. Where water is only valuable for a secondary
use of the reservation, however, there arises the comtrary inference that Congress
Intended, consistent with Its other views, that the United States nuddmmw
in the same Mmanner as any other public or private app
debates surrounding the memmmqmoﬂﬂ??mdm prmeaesmr bills
demonstrate that Congress intended national forests to be reserved for only two
PUIDOSEs - 0 conserve the water flows, and to fumish & continuous supply of timber
forthe peopie. .. Notonly is the Government's clsim that Congressintended to reserve
water for recreation and wildlife preservation inconsistent with Congresss fallure to
recogrize these goals a5 purposes of the national forest, it would defeat the very
purpose for wihich Congress oiid Intend the national forest system.... While Congress
intended the national forest to be put to 2 variety of uses, incluging stockwatering, not
Inconsistent with the two principal purposes of the forest, stock watering was not,
itsel; & dlirect purpose of reserving the land; and

WHEREAS, there may be debate with respect to the purposes for which a national
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forest was created and for which purposes water was reserved, but it is 2 “slender
reed” upon which to found 2 debate that when Indian reservations were established
by the Indians or Great Britian or the United States, the purpose of establishment
ight vary among the Indian reservations; and, depending upon that purpose, the
Iritians would be limited in the beneficial uses to which water could be applied. Indian
neighbors could apply water to any beneficial purpose generally accepted throughout
the Western United States, but Indians could not. It is inconceivable that an Indian
Reservation was established for any other “purpose” than an “Indian” reservation or
that each Reservation was established for some arcane reason other than the pursuits
of industry, self-government and all other sctivities assoclated with a modern,
contemporary and ever-changing society embracing all of the ... Rights, Jurisaictions,
Privifeges, Prerogatives,... and Ternporal Franchises whatsoever, ... within the Region,
.comprehending... &l the soll plains, woods, mountains, marshes, Lakes, Rivers, Days,
and Strafts, with the fishing of every kind, within the said lmits: alf mines of
whatsoever kind and

WHEREAS, nevertheless, the Wyoming courts relied upon the “purposes” argument
to exclude water reserved for the pursuit of many of the arts of civilization....
industry, mineral development, fish, wildlife, sesthetics... on the basis that the
purpose of the Wind River Indian Reservation was limited to an agricultural purpose
absent specific Treaty language to the contrary. As crude as this conclusion may be,
however, Tribes of the Missouri River basin and throughout the Western United States
are faced with the “purposes” limitation originally applied in 1978 to national forests;
and

WHEREAS, If there may be a question that the issue ended in Wyoming, it is only
necessary to examine the state court general adjudication process in Arizona. AJune
2000 pretrial order by the Special Master in the General Adfudication of All Rights to
LUise Water in the Gila River System and Source summarizes the issues as follows:

.. Doss the ‘primary-secondary” purposes distinction, as announced by the U.S.
Cowrt in United States v. New Mexico, 438U.5. 696 (1878), apply to the water
rights claimed for the Gila River Indian Reservation?...

... The State Litigants tskes the position that the distinction does apply.

.. I the ‘primary-secondsry* purposes distinction does apply to the Gila River indiar
Reservation, wihat were the primary and secondary purposes for esch withdrawal or
designation of land for the Gils River indian Reservation? May the Reservation have
more thart one ormary” pUpose?....

... The State Litigants takes a position that the federal government withdrew or
designated fand to protect exidting agriculture, creste 3 buffer between the.
community and ron-indiagns who were setting in the area, provide substitute
agrfcuttural lands when non-indians encrosched on existing lndian sgricultural lands,
and provide for other specific economic activities such as grazing; and

14
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WHEREAS, the restriction or limitation of Indian water rights in the Missouri River basin

is not confined to a federal denial of them in federal actions, such as the Master

Manual agg endangered species consultation. The limitations are expected to grow
and expand from these federal actions. Indian water right opponents will concentrate
on the language of United States v. New Mexico that *..only that amount of water
necessary to fulfill the purpose of the reservation, no more... has been reserved by the
Tribes or the United States on behalf of the tribes. The effort will be to first limit the
purposes for which an Indian reservation was established and secand limit the amount
of water necessary to fulfil that purpose. I, for example, opponents could
successfully argue that the purpose of an Indian reservation in the Missouri River Basin

was primarily 8 “permanent homeland® and that agriculture was secondary, they
would further argue that the amount of water reserved was fimited to domestic uses,
and no water was reserved for irrigation; and

WHEREAS, Cappaert v. United States (426 U.S. 128, 1976) was the basis, in part, for
the decision in United States v. New Mexicodiscussed above. Here again the purposes
of a “federal’ reservation (as distinguished from a reservation by Indians or a
reservation by the United States on behalf of Indians) and the use of water for that
purpose is the subject. But the Cappaert decision is helpful in showing the extreme
interpretations to which the State Court in Wyoming went in its Wind River decision:

memmmmnefarmc besmbwwmvﬁsm@asamﬂmﬂ

heFr reser rLEnant, INappropriated Walers RECessary Lo

the purpose of the reservation; the purpose included preservation of the poof and

PUpfisitin ... The Court of Appesis for the Ninth Circuit affirmed.. holding that the

mmamsawmqafwwmamwawgwmdnwarxmesm
water..and

WHEREAS, the purpose of establishing the national monument was clearly limited --
to preserve the Devil's Hole pupfish, which rely on a pool of water that is a remnant
of the prehistoric Death Valley Lake Syster an object of historic and scientific interest.
This Is not an Indian reservation which embraces all of the purposes related to
Civilization, soclety and economy. Yet, Wyoming seized on the concept of an Indian
reservation with purpose limited In the same manner as a national forest or a national
monument. Note, however, that the Wyoming case (1988} grasps at the purposes
argument to diminish the Indian water right but ignores the damaging aspect of
Cappaert (1976) that reserved water concepts apply to groundwater as well as surface
water. Not only did Wyoming ignore Colville Confederated Tribes, it ianored Cappaert.
Recently, the Arizona Supreme Court, after considering the Wyoming decision, could
not countenance a similar decision in Arizona, specifically rejected the Wyoming
deckion and found as follows:

.11 Lrizl court comectly determined that the feders! reserved water rights dectring
appiies notonly to surface water bt togroundwater..2nd.. holders of federsl reserved
Tghts enjoy greater protection from groundwater pumping than oo holders of state
law rights...; and

1 .
WHEREAS, similarly, Wydming ignored Cappaert, 3 U.S. Supreme Court decision about
federally reserved water rights in a National Monument in Nevada, where Cappaert
specifically rejected the concept of “sensitivity” or balancing of equities when water
is needed for the purpose of a federal or Indian Reservation. In Cappaert the Court
cited the wintersdecision as a basis for rejecting Lhe notion uf Nevada that competing
interests must be balanced between federal lor Indian) reserved water rights and
competing non-federal for non-Indian) water rights. Wyoming returned to the U.S.
Supreme Court seeking 2 more favorable decision respecting “sensitivity” than
provided by Cappaert:

Nevada argues that the cases establlshing the doctrine of federally reserved water
rights articuiate an equitable doctring calling for 2 balancing of competing interests,
However, an examination of those cases shows they do not analyze the doctrine in
terms of 8 balancing test. For example, fn Wintersy. mmsrsce; s:m Lhe Court did

F[OL MEntion the use made of the water by the g an
injunction barring their diversions of the water, The 'smrammrofme Case* In Winters
notes that the up USErs were wiho had heavily in dams

mmmm“wmmmmm ROt an uimportant imterest. The Court held
that, when the Federsl Government reserves land, by implication, it reserves water
rights sufficient to sccomplish the purposes of the reservation; and

WHEREAS, the United States Supreme Court reviewed the decision of the Wyoming
Supreme Court and upheld the decision by a tie vote as discussed above, However,
the majority of the court had apparently been swayed by the Wyoming argument:...
I the absence of any demonstrated necessity for aoditionsl water to Fuifilf reservation purposes and
I presence of substantial stale water rights long in use on the reservation, may reserved water rghts
be impiied for all practicably imigabie fands within reservation set aside for specific Tribe?... and had
prepared a draft opinion referred to by the Arizona Supreme Court as the *ghost”
opinion. The draft opinion was apparently not issued because Justice Sandra Day
0'Connor, author of the *ghost” opinion on behalf of the majority, disqualified herself
because she leamed that her ranch had been named as a defendant in the Gila River
adjudication in Arizona. Despite more than 350 years of understanding of justice and
law relating to Indian property, the 0'Connor opinion would have destroyed the basic
tenets of the Winters Doctrine:

.. The PIA standard is not without defects. It Is necessarly tied to the character of
land, and not to the current needs of indians living on reservations... And because it
looks to the future, the PIA standard, a5 It has been spplied here, can provide the
Tribes with more water than they need at the time of the quantification, to the
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detrirment of non-indian ap,amp.dam asserting water rights under state law....this
Court, however, has never the speciic Of reserve water rights
~ Whether such rghts are subiect to forfelture fornonuse or whether they may be soid
o leased for use omor off the Reservation.... Despite these faws and uncertainties, we
some messure of predictabilty and, as explalned hereafter, s based on objective
factors which are familiar to courts. Moreover no other standard that has besn
sLggested would prove s as the PiA standard for determining reserve waler

msearmmbfmm mtmwm&r,mmmmmmw wne
irrigated with & beneffi-cost ratio of one or Detter... Wyoming argues that our post-
Arizong | cases, specifically Cappsert and New Mexico, indicate that quantification of

Indian reserved water ights must entail sensitivity to the impact on state and private
BPOropMstors of Scarce water under state law..  Sersitivity to the impact on pricr

spart from the theoretical economic g ity —of the

that future lmigation profects, necessary Lo enabile landls wiich

have never been imigated to obtain water, will aityally be built....no court has held that
the Government is under 2 general legal or figuciary obligation to bulld or fund
irrigation effectively

&ra of budget deficits and excess agricultural production, govermment officials have
to choose carefully what profects to fund in the West. .. Thus, the trier of fact must

the if any, that ac screage I needed (o sUpDlY
food or fiber to resident tribal members, or to meet the realistic needs of tribal
members to expand their existing farming operations. The trier must also determine
whether there will be & sufficlent market for, or economically productive use of, any
crops that would be grown on the additions! acresge....we therefore vacate the
Judgment insofer asit relates to the award of reserved water nights for future fands and
fremand the case to the Wyorming Court for proc with
this apimion; and

projects alreacy determined to be economicaly feasible will actuglly be buit -
gratultousty supenimposed, in the name out “senstivity” to the interests of those who
compete with the Indians for water, upon 2 workable method for calculating
practicably irrigable acreage that Daraliels Govemment methods for determining the
feasibiity of water projects for the .Demgﬁa‘mw,@ns has no basis i law or
Justice; and

WHEREAS, whether inspired by the “ghost” opinion of Justice 0°Connor or not, the
Arizona Supreme Court held arguments in February 2001 on the issue of: "what is the
appropriate standard to be applied in determining the amount are water reserved for
federallands?”, particularly Indian lands, which were not reserved by the United States
for the Standing Rock Sioux Tribe but were, rather, reserved by the Tribe by its ancient
ancestors from time immemorial. The outcome by the Arizona Supreme Court is
immaterial but provides the guestion for review by the United States Supreme Court
with full knowledge from the "ghost” opinion of the probable cutcome. The Salt River
Project and Arizona, principal losers in Arzona v California | make the following
arguments in Gilg River against Indian reserved rights to the use of water:

...Linder the United States Supreme Court’s decision in_Linited States v New
Mexico.., aﬂm@ﬁmmammmm msrssaﬂww!t

mﬁm&m Gaom‘arba&afomc homswer marm&
‘purposes” test does not soply to Indian reservations. Instesd, he held that,
for indian reservations, “the courts have drawn & clear and distinct fine”....that
mandates that reserved rights for alf Indian reservations must be quantified
based on the amount of “water necessary to imigate all of the practicably
imigabie acreage (FIA) on that Reservation” without considering the speciic
purposes for which the Reservation was crested... this interiocutory procesding
with respect to [ssue 5 arose because Judge Goodfarb incomectly ruled (85 a8
matter of law and without the benefit of any factual record, briefing, or
argument) that PIA applies to all Indlen reservations...

....3s shown below, the Supreme Court in that case [Arizona Il and the courts
in all reported decisions since that time, have appiled the following analysis:

first, review the historical evidence refsting to the estabiishment of the
Reservation and, from that evidence, determing the purposes for which the
specific land In question was reserved (3 question of fact). Second, determine,
based upon the evidence, the minimum quantity of waler necessary Lo cary

WHEREAS, the United States Supreme Court has virtually unlimited power to arrive at
unjust decisions as evidenced by the Dred Scott decision, and the opinion of the
minority would have had no force and effect In Wyoming as given by Justice Brennan:

¥00¢ YdIteN
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.In the Court might well have taken as its motto for this case in the words of Matthew
25:29: “but frovm him that has not shall be taken away even hat which he has.” when
the Indlian tribes of this country were placed on reservations, there was, we have held,
sufficient water reserved for Bhem Lo fulfll the puposes of the reservations. In most
cases this has meant water o imigate thelr arable lands.... The Court now proposes, in
effect, mmmvwmwmﬁWMmmrmm
by taking from them those water ights that have remained theirs, untll now, on paper.
The requirement that the tribes demonstrate & “rezsonabie lkelihood” that irrigation
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out those purposes (@ mixed question of lew and fact). ..and in Colvite
Confederated Tribes V. Walton, for instance, the ninth circult stated:. “to
Identify the purposes for which the Colville Reservation was crested, we
consider the document and circumstances surounading its creation, and the
history of the Indians for whom it was created. We aiso consider their need to
maintain themselves under changed circumstances. ”

...the Zuni Reservation In northeasterm Arizona, for example, was established

18
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by Congress expressly “for religious purposes. *..the origingl 1859 crestion of
the Gils Reservation and esch of the seven subsequent adaitions had different
rationales and were intendied to address different purposes or combinations of
PLIDOSES (e.g. protecting existing Fan adding fends, for grazing,
mcmrxgoﬁmts irigated by Indizns outside the Feservation &s part of the

-...in &ddition to varying in size, Indian reservations also vary In location and
Lefrain. Reservations in Arzona, for instance, run the gamut from desert low
lands to the high mountains and everything in between. Certain reservations
along the Colorado River include fertile but and river bottom land and were
created for the purpose of converting diverse groups of “nomedic” ingians to
& “olvillzeg” and agrarisn way of life...other reservations, such as the Navaio
Reservation in extreme northesstemn Arizons, consist largely of “very high
pilatesus, fat-top mesas, Inaccessible buttes snd oeep canyons. *...there can
be little doubt that the PIA stanoiard works to the advantage of tribes inhabiting
alluvin plains or other relatively fiat lands agiscent to stream courses. In
contrast, ribes inhabiting mountainous or ather agriculturally marginal terrains
are at a severe dissdvantage when It comes to demonstrating that their lands
are practicably imigable....

-..the specis! master [Anzona I conducted a trizl, accepted and reviewed
Substantial evidence regarding the purposes of the five Indlan reservations at
mkmamaye mm!ﬁmxmsasmmvmsmm

= L e ,ﬂ. 1 o,
{rigatie” acres on [gse reservations. .. mmrmwm :mreote"
the mmymaM'mmsmtmmyasmmwmm
in all cases and when it Is used It may not have the exact meaning it holds
i this case. The amount reserved in each case is the amount required to
make each Reservation livable. <

...althouglt the United States Supreme Court affirmed the Wyoming court’s
decision in that case without opinion, events surrounding that review shed
consiclerable light on the Suprerne Court’s concerms about the continued
viability of PIA as a standard, at feast in the form it was applled in Arizona |

..several Justices challenged the United States's defense of PA..."at this’
mﬂm‘. Chiler Justice Rehnguist challenged the precedential validity of Arizons
I by noting that the opinion ‘tontains virtualy no reasoning” and the Court
merely had accepted the special masters conclusion & to the PA
standard...arguing that Congress must of conternplated the size of the tribe
that would live on the Wind River Reservation, ...the Chief Justice stated that
he found it difficult to believe that ‘In 1868 Congress...should be deemed have
sald we're ghing up water to imigate every - every inch of arable land. Mo
matter how large the tribe they thought they were settiing. Did they expect
to make some tribes very rich so that they can have an enormous export
business... In agricultursl products?”  (State Litigant's Opening Brief on
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Interlocutory lssue 3, Gliz River Adjudication); and
Historical Analysis of Thought Processes Embraced by Master Manuzall

AL

WHEREAS, the means employed by the Corps of Engineers t‘l\) deny consideration of
Indian water rights in the preparation of the Master Manual and those same means
empioyed by the Department of interior to deny consideration of Indian water rights
in baseline environmental studies of endangered species have been presented. Also,
presented was the favorable body of law supporting the proper consideration of
Indian water rights followed by the denigration ofthat law in state court adjudications,
namely in Wyoming and, more recently, in Arizona. Eriefly examined here are historical
examples of the diminishment of property rights by a superior force and the strikingly
similar arguments in support of that diminishment, and

WHEREAS, the concepts and technigues for dminishing the water rights of the
Standing Rock Sioux Tribe in the Missouri River, its tributaries and aquifers are not
novel. The colonization of Ireland by the Englsh (circz 1650), for example, was
Justified in @ manner that provides insight in the federal treatment of Indian water
rights in the Missourl River Basin. Sir Thomas Macaulay, a prominent English politician
In the first half of the 19™-century and one of the greatest writers of his or any other
era, rationalized the taking of land from the native Irish and the overthrow of King
James Il in 1692, which overthrow was due, in part, to the King's efforts to restore
land titles to the native Irish: (Sir Thomas Macaulay, 1848, The History of England,
Penguin Classics, pp 149-151)

To allsy national animosity such as that which the two races [iish and Engtish/
Inhabiting lreland felt for esch other could rot be the work of 2 few years. Yet it was
& work Lo wihich a wise and good Frince might have contributed muchy and King James
I would have undertaken that work with acvantages such as none of his pregecessors
OF SUCCESSONS, At once an Eng mawmmm
falf to the ruling and half to the subjject cast, and was

pectil
bea nmwbermm Wzsrrmmmmem mmwﬁrm

n’mmwmofer:w!pmmm aﬁerhmﬁvewofmsemm
guarsntesd by statute, after refeases, mortgages and devises,

.rmsroomemsearcnﬁyﬁsmmm mmam&ﬂmum

reglings S g e LI L

m mywmwmmmm

by buiiding, planting and fencing..... mmmmmmmmm

which should meet at Dubiin, WWWWMMIMWWM
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least in part, such native families 25 had been wrongfully despolied.

Hawving done this, he should have labored to reconciie the hostile races to each other
by impartizlly protecting the rights and restraining the excesses of both. He should
have purished with equal seventy that native who ingiges in the ficense of :

and the colonists who abused the strength of CIL3LIoN.... 1o man who was qualified
for office by integrity and abillty should have been considered as disquzlified by
extraction or by creed for any public trust. [t /s probable that 3 Roman Catholic Xing.

CVENICRITICTT g g A Jise LosT were
wnreasonabie to believe that if the gentle policy which has been described had been
steadily foliowed by the govermment, ali distinctions would gradually have been
effaced, and that there would now have been o more trace of the hostility which has
been the curse of lreland ...and

WHEREAS, the Master Manual rationale... Currently, such reserved or aboriginal fights of tribal
reservations have not been quantifed in an appropriate legal forum or by compact with three
exceptions.... The Study considered only existing cor fie uses and therefore, no

Logal 73
Omer 277

potential tribal water ights were consicered.... OF the ESA ratlonale. ... The env
wsed i £5A Section 7 consultath agency actio o should inciude for
Lhose const s the full ¢ of: (@) adiudicated idecreeg] Indian water rights; (L) Indian water
sights settlerment act; and (c) indian water Mghts otherwise partially or fully quantified by &n act of
Congress... Biofogical apinions on proposed or existing water profects thet may affect the fiture
exercise of senior Waterrights, Induding unadiudicated indisn water fights, shouldincludie 2 statement
that profect proponents assume the risk that the future development of serior water ights may result
ina physical orlegal shortage of water.... d0es Not represent a significant step forward ﬁc[n
that advanced by Macaulay given the opportunity of 150 years for refinement in
America. There cannot be significant differences between the statement of the Corps
of Engineers and the Macaulay logic; and

WHEREAS, It is material, not immaterial, whether there has been injustice or a fitting
of the law to the purpose in the transfer of Standing Rock waters of the Missouri River,
its tributaries and its aquifers to non-Indians in the Master Manual update. It is
rejected as correct ... that after the new proprietor's (downstream navigation,
upstream recreation and endangered species) have enjoyed the Indian 'esta_tq‘ fora
period of 25 to 35 years, the wild hopes of the Indian proprietors for participation
must be extinguished. It is rejected as correct that the lacerated Indian feelings be
healed, or for a considerable sum, despolled Indian families can be made whole an_d
the new possessors of Standing Rock Sioux water rights can be indemnified. It s
rejected as proper that this be justified on the basis that the new possessor has
greater industry, forethought, arts of life, language, diet, and housing. It is rejected
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as untrue that after numerous leases, releases, and mortgages by non-Indians relying
upon un_used Indian Winters doctrine water rights, it is too late to search for flaws in
titles. It is accepted as true that the Master Manual promotes reliance by non-Indians
upon unused Indian Winters doctrine water rights; and : \

WHEREAS, the rationale of Supreme Court Justices, Master Manual and ESA is but 2
limited improvement from historical exarnples even earlier than Macaulay. Over 400
years ago, the sovereigns of England and Scotland, upon their union, sought
passession of the borderlands between the two nations and to dispossess the native
tnbgl inhabitants. The following provides the rationale of the Bishop of Giasgow
against thase ancient inhabitants as they sought iin vain) to stay in possession of their
ancient lands:

/denounce, procizim and declare all and sundly acts of the said murders, staughters,...
therls and spolis apenly upon daylight and under sience of Higt, aif within temporal
fandts a5 Kirklands; together with thelr partakers, ssistants, sUnpiers, known receivers
and their persons, the goods reft and stolen by them, art or part thereof. and thelr
counselons and defenders of their evil deeds generally CLRSED, execrated, agaregate
and re-aggregate With the GREAT CURSING.

{ curse their head and ail their hairs on their headt | curse their face, their eve, their
Moutl, theilr nose, their tongue, their teeth, thelr crag, thelr shoulders, their breast,
Lhelr heart, thelr stomach, their back, their wame ibellyl, their arms, thelr fegs, thelr
hands, their feet, and every part of their body, fiom the top of their head Lo the sole
of thelr feet, before and behind, within and without,

1 curse them going and I curse them are riding; | curse them standing, and | curse them
Sitting; | curse them eating, | curse them drinking: | curse them walking, | curse them
sleeping; / curse them arising,  curse them laying: |curse them at home, | curse therm
from home; | curse them within the fouse, | curse them without the house; | curse
their wives, thelr barns, and their servants participating with them in their deeds. |
wary thelr com, thelr cattle, their wool, thelr sheep, their horses, thelr swine, their
geese, thelr hiens, and aif thelr livestock | wary their hialls, their chiambers, thelr

Kitchens, their storage bins, their barms, their thelr barnyards, their
patches, thelr plows, their harrows, and the goods and houses that Is necessary for
thelr sustenance and welfare. .

The malediction of God that lighted upon Lucifer and all his feliows, that struck them
from the high hieaven to the deep hell, must light upon them. The fire in the sword
that stopped ATsm from the gates of Paradise, must stop them from the glory of
heaven witll they forbear and make amends; and

WHEREAS, truly, the rationale of the Master Manuzl may be a slight improvement in
the techniques that were used to justify dispossession 400 years ago and represents

progress, Standing Rock and other tribes have repeatedly encountered equally

Legal 75

effective, if less colorful, opposition to their efforts to preserve, protect, administer
and utilize their water rights; and

WHEREAS, the distinguishing feature for the Standing Rock Sioux Tribe, however, ks

n
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the fact that the water right “estate” in the Missouri River has not been taken from
them, even though it is under attack in the Master Manual, It is proposed in the
Master Manual to commit water away from the Indians, but the process is not
accomplished, and those who would rely on unused Indian water rights have not yet
taken possession and executed mortgages, lezses and releases on the basis of them.
The Standing Rock Sioux Tribe remain In position to retain its “estate” in the Missouri
River by rejecting the Master Manual and taking affirmative action to protect its
ancient anc intact possessions; and

WHEREAS, by taking steps to protect their ancient possessions the Standing Rock Sioux
Tribe recognizes that it cannot expect support from the United States or its agencies
acting as Trustee. Strong reaction can be expected from any current attempt to do
50, including strong reaction by the Trustee. First, the Trustee has no funds for
litigation of indian water right issucs. Second, the Trustee has coisitierabie funds for
settlernent of Indian water right issues, but the Indian costs in lost property are great.
Third, the Trustee has considerable technical criteria and requirements to impose on
the Indian tribes as a basis for limiting the Indian water right “estate”: irrigable land
criteria, water requirement criteria, imitation on beneficial uses and, most limiting,
economnic feasibility criteria that few, if any, existing non-Indian water projects could
survive.

NOW THEREFORE BE IT RESOLVED THAT, the Tribal Council of the Standing Rock Sioux
Tribe rejects the Master Manual Review and Update by the U. S. Army Corps of
Engineers for the express reason that it establishes a plan for future operation of the
Missouri River addressing inferior downstream navigation, upstream recreation and
endangered species water claims of the States and Federal interests and specifically
denies proper consideration or any consideration of the superior, vested water rights
of the Standing Rock Sioux Tribe while committing reservoir releases to purposes and
interests in direct opposition to those of the Tribe.

BE IT FURTHER RESOLVED THAT, the Tribal Coundi of the Standing Rock Sioux Tribe,
seeking to protect and preserve Its valuable rights to the use of water in the Missouri
River, its tributaries and aquifers upon which the Tribe relies and has relied since
ancient times for its present and future generations, directs the Chairman to take all
reasonable steps, through the appointment of himself, Tribal Councll members and
staff to working groups to petition members of Congress and officials at the highest
levels In the Bush Administration, including the Department of Justice, among other
proper steps, vor the single purpose of ensuring afull rejection and re-constitution of

A

Other 333

Logal 76

Other 333

the Master Mznual as now proposed for action by the Corps to properly reflect the
rights, titles and interests of the Standing Rock Sioux Tribe.

BE IT FURTHER RESOLVED THAT, the Tribal Coundil of the Standing Rock Sioux Tribe

proclaims its continued dominion over all of the lands within the boundaries of the
Standing Rock Sioux Indian Reservation as reserved from time immemorial Including
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but not limited to rights, jurisdictions, privileges, prerogatives, liberties, immunities,
and temporal franchises whatsoever to all the soil, plains, woods, wetiands, lakes,
rivers, aguifers, with the fish and wildlife of every kind, and all mines of whatsoever
kind within the'said limits; and the Tribal Councildeclares its water rights to irrigate not
less than 333,650 arable acres with an annual diversion duty of 4 acre feet per acre,
to supply municipalities, commercial and industrial purposes and rural homes with
water for not less than 30,000 future persons having an annual water requirement of
10,000 acre feet annually, to supply 50,000 head of livestock of every kind on the
ranges having an annual water requirement of 1,500 acre foot annually: such
proclamation made on the basis of the status of knowledge at the start of the third
millennia ard subject to change to include water for other purposes, such as oil, gas,
coal or other minerals, forests, recreation, and etc; and such proclamation for the
purposes and amount of water required to be adjustable in the future to better
reflect improved knowiedge and changing cunditions.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe
directs the Chairman to take all reasonable steps, through the appointment of himself,
Tribal Counc’l members and staff to working groups to petition members of Congress
and officials at the highest levels in the Bush Administration to support and promote
legislation that would, among other things, enable the Standing Rock Sioux Tribe to
exercise its rghts to the use of water in the Missourl River, in part, by purchasing the
generators and transmission facilities of the United States at Oahe Dam at fair market
value, subject to such offsets as may be agreed upon, with provisions to sell power
generated at Ozahe Dam at rates necessary to honor all existing contracts for the sale
of pumping power and firm, wholesale power during their present term and sufficient
to retire debts of the United States that may be agreed upon; provided, however, that
the Tribe may increase power production at the dam by feasible upgrades and market
the new power at market rates and after expiration of current contracts market power
at rates refiective of the market; and provided further that legislation to purchase
generators and transmission facilities will also include provisions to finance wind
and/or natural gas power generation on the Standing Rock indlan Reservation to
combine with hydropower production, thereby using Tribe’s waterand land resources
effectively for the benefit of the Tribe without further erosion, diminishment and
denigration of Tribe's water right claims.

. BE IT FURTHER RESOLVED THAT, the Standing Rock Sioux Tribal Council rejects all

reports and investigations of the Bureau of Reclamation on the Cannonball and Grand
Rivers watersheds and any and all proposals by Eureau of Reclamation for an Indian
Small Water Projects Act and that all ongoing efforts of the Bureau of Reclamation
respecting these specific efforts will cease by this directive of the Tribal Council.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe

directs the Chalrman to take all reasonable steps, through the appointment of himself,
Tribal Council rnembers and staff to working groups, to petition members of Congress,
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United States Sup{?me Court, when engaged Ina Whigaish course, to subject the least
powerful tE} the will oflthe States in matters involving property rights as evidenced by
the Dred fcott, the O'Connor Ghost and comparable decisions of expediency.

BE IT FURTHER RESOLVED THAT, the Chairman and Secretary of the Tribal Council are

hereb_yI authorized and instructed to sign this resolution for and on behalf of the
Standing Rock Sioux Tribe.

CERTIFICATION

We, the uq-;fgrslgned, Chairman and Secretary of the Tribal Council of the Standing
Rock Sioux “ribe, hereby certify that the Tribal Council is composed of (17) members,
of whom _12_ constituting a quorum, were present at 2 meeting thereot, duly and
regularly, called, noticed, convened and held onthe _ 5™ day of April, 2001, and
that the foregoing resolution was duly adopted by the affirmative vote of
members, with _0__ opposing, and with _1__ not voting. THE CHAIRMAN'S VOTE IS
NOT REQUIRED, EXCEPT IN CASE OF A TIE,

DATED THIS _5"™ DAY OF APRIL, 2001.
. i
. K.__ e

Charles W. Murphy, Cr';a_‘r'n"rmn
Standing Rock Sloux Trite

ATTEST:

(OFFICIAL TRIEBAL SEAD

1100001

February 28, 2002

Brigadier General David A. Fastabend
C der and Division E

U5, Army Corps of Engineers
Northwestern Division

PO Box 2870

Portland, OR 97208-2870

RE: Comments on the Revised Draft Environmental Impact Statement for the Missouri
River Master Water Control Manual

Dear Brigadier General Fastabend:

1 thank you and the Project Team Members for the Missouri River Master Manual Review and

Update for the opp ity to provide on the alternatives proposed in the Revised Draft
Environmental Impact Statement {RDEIS) Report,

The Fort Belknap Indian Community’s comments on the RDEIS will focus on the following
areas:

¥ Lack of Data on the Altemative's Impacts on Tribes

¥ RDEIS Comment Period

¥ lmpacts the RDEIS Alternatives would have on the Tribes

= Mitigation

»  Recommendations

Lack of Data on the Alternative’s Impacts on Tribes

Under the Mational Environmental Policy Act (NEPA), the Corps must compile and analyze the

history, socioeconomic conditions, cultural resources, and envi I baseline conditions of

the affected Indian Tribes. Although the RDEIS is an extensive document. it does not include an
d of the al ive’s impacts on tribal concems. The Mni Sose Coalition
on Sep 1993, September 1994, March 1995, June 1999, and

plember 1999 on the inadequacy of the treatment of the tribal economic, envi I, and
historic resource impacts of the alternatives outlined ir PDEIS and PRDELS. However, the
RDELS still does not include sufficient data for most Tribal Leaders to provide meaningful
comments on the proposed altematives.

Tribal
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The models do no properly articulate the difference between the states ec ies and tribal
economies, There is a need for an Indian economic comy in a regional analysis as opp I

to a national devel t. The September 1999 d it tioned in the p
paragraph included a proposal whereas the Mni Sose Coalition would accumulate data and
analyze of impacts on social ic, envir data, historic inf i

RIDEIS Comment Period

Although the six-month comment period for the RDEIS is considerably longer than

under the Mational Envirenmental Policy Act, the Fort Belknap Indian Community does not |°""' ® |

believe six months is a long enough time-frame for the Tribes to analyze the RDEIS, At the Mni
Sose Coalition's January 2002, Board of Directors meeting, which the Fort Belknap Indian
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Community is member, passed Resolution No. 02-11, which requedts a 60-day extension to the
RDEIS comment period. The resolution was submitted to your office on January 25, 2002, As of
today, we have not received a response to the extension request.

Impacts the RDEIS Alternatives Would have on Tribes in Relation to the Current Water
Control Plan (CWCF)

Based upon the information provided in the RDEIS study, a number of generalities can be made
regarding the impacts the Modified Conservation Flan (MCF} and the four Gavins Point (GF)
altematives would have on all the Tribes located in the Missouri River Basin, in relation to the
CWCP. Those impacts are listed below:

Improve the chances of survival for the piper plover, the interior least tem, and the pallid
sturgeor;

Increase the quality of recreational use, particularly along the Upper Missouri River,

Improve drought conservation;

Increase coldwater fish habitat:

Enhance native river fish habitat; and

Expand wetland habitat,

*
F
=
*
*
*

Disadvantages—The MCP and GP_Alternatives would:

Adversely impact tribal cultural resources and Native remains;

Provide less flood control;

Increase damage to interior drainage;

Increase crop damage;

Reduce warmwater fish habitat;

Diminish riparian acreage;

Increase spillway releases, which could lead to supersaturation of dissolved gases in the
downstream river reach; and

Increase hydropower costs from 3% to 13 % {under the GP altematives; the MCP altemative
would shightly decrease hydropower costs);
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v

Two of the disadvantages, in particular, need further discussion:

1. Adverse Impact to Cultural Resource and Native Remains
The RDEIS does not focus on the altematives” impacts on tribal cultural resources and Mative
remains, other than stating that cultural resources may be impacted by any or all of the
options, depending on location, type, elevation, and proximity to the rivering environment.
The RDEIS does not include adequate research on the impacts the alternatives would have on
tribal cultural resources and Native remains.

2. Increased Hydropower Costs
The National Economic Develop (NED) analysis utilized by the Army Corps, which
indicates the GP and MCP alternatives would produce increased hydropower benefits is
flawed in that the analysis does not look at the cost to the customers. Based upon Westem
Area Power Administration’s analysis of the RDEIS. tribal customers could see increases of
between 3-13% under the GP altematives {Under the MCP altemative, customers would see a
slight decrease in hydropower costs.)

Historically, the Tribes in the Missouri River Basin have borne a disproportionate burden of
the environmental, cultural, and economic costs associated with the Pick-Sloan projed.
Tronically, these Tribes pay some of the highest energy prices in the country, despite their

CRE,
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high poverty rates. After years of negotiations, 25 of the Missouri River Basin Tribes now
receive low-codt, federally generated hydropower from Western Area Power Administration,
If one of the GP altematives is selected by the Army Corps, tribal citizens will see their
energy bills increase by up to 13 %, The Tribal hydropower benefits would essentially be
wiped out.

Mitigation

Under the Ex ive Order on 1 Justice, the Corps must propose plans to mitigate
the impacts of its operations on the Tribes, because of the disproportionate act of its
operations on Native American communities. However, none of the altematives outlined in the
RDELS address mitigation measures.

Fort p Indian C ‘s RDEIS Rec dati

*  Work with the Mni Sose Coalition to compile and incorporate the requisite tribal data into the
RDEIS. A multi-year plan should be developed and implemented to ensure the Cormps
possesses and considers tribal data that is required by NEPA.

*  Extend the comment period for the RDEIS for an additional 60 days to allow the Tribes and
other stakeholders with additicnal time to analyze the effects of the proposed altematives,

»  Coordinate with Tribes on mitigation efforts for impacts to cultural sites of the proposed
alternative,

The Fort Belknap Indian Communtiy appreciates the opportunity to voice its concems regarding
the RDEIS and is willing to work with the Army Corps of Engineers to ensure that tribal concems
are addressed in the Master Water Control Manual.

Sincerely, Benjamin Speakthunder President VIA email [h2otribei@tic-cme.net]
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