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Introduction

This staff paper is the first in a series of progress reports on the implementation of the
Mine Improvement and New Emergency Response Act of 2006 (the MINER Act).* The
paper includes some references to various legislative proposals, including H.R. 5389, to
illustrate other possible initiatives that should be considered in addition to last year’s
enactment of the MINER Act.? It also reviews legislative and administrative actions in
several states, some of which are more protective of workers than federal standards.

The MINER Act is intended to improve certain aspects of safety in the nation’s mines
after a series of coal mining fatalities in 2006.> Following a careful examination of
available information,* we conclude that while the Mine Safety and Health
Administration (MSHA) is making some progress, it is moving too slowly in addressing
the critical risks targeted by the MINER Act. Delays put miners’ lives at unacceptable
risk and must be avoided. Accordingly, we recommend that during the 110" Congress,
the Education and Labor Committee continue to closely monitor implementation of the
MINER Act to ensure it is completed promptly and correctly.

1P.L. 109-236. The Act was developed by the Senate, S.2803. The Senate Committee on Health,
Education, Labor and Pensions issued a report on the Senate bill six months after enactment, S.Rpt. 109-
365 (hereinafter “the Senate committee report™). The bill was taken up and passed without amendment by
the House.

2 H.R. 5389 (109" Congress), was introduced in the House by Mr. Miller and others (Rahall, Owens,
Chander, Holt, Davis of Alabama, Mollohan, Brown of Ohio, Costello, Murtha). Other bills were
introduced in the Senate.

® Three multi-death accidents took place in quick succession: 12 deaths at the Sago Mine in West Virginia
on January 2-4, 2006; 2 deaths at the Aracoma Alma mine in West Virginia on January 19, 2006; and 5
deaths at the Darby #1 mine in Harlan County, Kentucky on May 20, 2006.

* The status information in this report is current as of the cover date. The information was derived from
staff briefings by the Department of Labor's Mine Safety and Health Administration (MSHA), the National
Institute for Occupational Safety and Health (NIOSH), the General Accounting Office(GAO), and the
Department of Labor's Office of the Inspector General (OIG) in late 2006 and early 2007, from a meeting
with the MSHA Acting Assistant Secretary and his top staff in early 2007, and from the responses to
numerous questions addressed to MSHA during that time period. The NIOSH web site on the MINER Act
www.cdc.gov/niosh/mining/mineract/mineract.htm provides useful research information. Information has
also been collected from other sources. Committee staff are solely responsible for the interpretation of this
information.




As is widely recognized, even when fully implemented the MINER Act will not eliminate
myriad occupational safety and health problems in the mining industry. A list of some of
these issues is included as Appendix 2 of this report.

Several states with active underground coal mines (West Virginia, Kentucky and Illinois)
have recently addressed some of the same issues as the Federal MINER Act. In some
cases, the requirements in a particular state are more protective of miners than are the
Federal requirements. Accordingly, a limited overview of these state actions is included
in Appendix 3 of this report.

Executive Summary?®

Emergency evacuation problems still remain.

A key goal of the MINER Act was to ensure that underground coal miners have the
equipment and training they need to get out of the mine quickly and safely in the event of
an underground explosion, flood, fire or other emergency. But today, underground coal
miners remain without the equipment and training they need to ensure safe evacuation in
an emergency. The required air packs necessary for escape are not all in place, and their
reliability remains in question. Miners are not yet receiving real-world training in
evacuation. And adequate communication and tracking equipment for emergencies are
still not in place, and will not likely be anytime soon.

Underground refuges are still not being installed.

A key goal of the MINER Act was to ensure that underground coal miners have a safe
place to await rescue should they be unable to safely evacuate in an emergency. But
today, underground coal miners still face the same potential fate as the miners at Sago,
who suffocated while awaiting rescue. Due to delays by MSHA in providing guidance,
mine operators are not yet providing breathable air supplies underground in order to
sustain miners in the event of an emergency. Moreover, MSHA has not yet required
mine operators to provide hardened shelters underground.

Quialified rescue teams are still not available at all mines

A key goal of the MINER Act was to ensure that all underground coal mines have rescue
teams available who can react swiftly, safely and competently in emergencies. But today,
many underground coal miners still face a substantial risk that, should they become
trapped below ground, trained rescue teams will not be able to reach them in a timely
way.

®> Not all the requirements of the MINER Act are examined in detail in the body of this staff paper. The
implementation status of a few of the provisions are instead covered in Appendix 1, and hence they are
mentioned in this Executive Summary.



Disaster communication with miner families and the public needs attention

A key goal of the MINER Act was to ensure that MSHA keeps miner families and the
public fully and accurately informed about accidents and their investigations. But today,
family members continue to complain that MSHA is not keeping them closely informed
about accident investigations affecting their loved ones.

Key hazards revealed by the 2006 tragedies remain unaddressed

A key goal of the MINER Act was to ensure that a few specific hazards to underground
coal miners revealed by the Sago, Aracoma Alma, and Darby mine disasters in 2006 be
addressed. But today, deficiencies in Federal requirements that contributed to these
tragedies remain real threats to miners. Fourteen thousand (14,000) walls that seal off
explosive methane gas in abandoned mine areas remain at risk of failure, including more
than 11,000 of those built from artificial materials, like those at the Sago and Darby
mines. Conveyor belts that can readily ignite underground mine fires have not been
replaced with less flammable belts, although flame retardant belts are available.
Electronic detection devices that can detect fires before they get out of control, and
explosive gases before it is too late, are not universally required.

Tougher penalties need to be regularly assessed

A key goal of the MINER Act was to ensure that incentives for compliance with MSHA
requirements at all types of mines were increased. But today, MSHA has yet to issue a
“pattern of violations” citation to a mine operator, has not finalized regulations to ensure
that assessments are properly assessed, and has not addressed concerns that initial
penalties assessed by inspectors are watered down during review.

Special mission support needs careful attention

A key goal of the MINER Act, and supplemental appropriations legislation during 2006,
was to ensure that MSHA has the critical support it needs to carry out its mission to
protect underground coal miners. This included special attention to the work of the
National Institute for Occupational Safety and Health (NIOSH). But today, questions
remain as to whether MSHA is properly training the new coal mine inspectors it was
authorized to hire, and whether the research funding provided to NIOSH to develop new
mine safety technology will produce real results.

Conclusion: The promise of the MINER Act has not been fully realized.

The promise of the MINER Act of 2006 has not been fully realized. MSHA is moving
too slowly. Meanwhile, miners’ lives remain at risk. The mining industry need not wait
for MSHA to act, but many mine operators are doing just that. MSHA and the mining



industry need to do better, and then move on swiftly to eliminate many other critical
safety and health risks to miners.°

Emergency Evacuation Problems Still Remain
The rules, and when they take effect, vary mine by mine

The emergency evacuation rules established by the MINER Act ’ are not uniform in
practice; rather, the rules that MSHA actually enforces will vary mine by mine, based on
an agreement between MSHA and each coal mine operator.

Specifically, the MINER Act requires that each mine must have a written emergency
response plan (ERP)? that meets certain standards set out in the MINER Act.'® These
plans must be updated to reflect changes in operations in the mine, advances in
technology and other relevant considerations.*! The plans must be reviewed by MSHA at
least every 6 months.*

The specifics of the plan are what MSHA enforces. MSHA cannot require that a mine
operator comply with the Act’s emergency evacuation requirements, training
requirements and other applicable requirements until that mine operator’s plan (or
portions thereof) has been approved by the MSHA. Once this approval process is
complete, the mine’s written plan essentially becomes the law of that mine.

Further, each plan specifies the length of time the operator has to come into compliance
with the plan requirements. Until this pre-approved amount of time has elapsed, no
citations can be issued by MSHA.

Plans are approved by the individual MSHA district director responsible for a mine. The
mine operator proposes a plan, the district director reviews it, negotiates with the operator

® This White Paper does not consider what new delays in MINER Act implementation may result from EO
13422, issued on January 18 of this year. This Executive Order amends the criteria for reviewing rules by
the President’s Office of Management and Budget, and requires the review and approval of some guidance
documents. As indicated infra, MSHA is using both methods to implement the MINER Act.

" Many parts of the MINER Act amended the existing Federal Mine Safety and Health Act of 1977
(FMSHA), as amended, 30 USC 801 et.seq. The citations in this paper to those provisions refer to the
amended sections of the FMSHA. In referring to other provisions of the MINER Act, the section number
of the Public Law will be used. Implementing regulations by MSHA are in Title 30, Code of Federal
Regulation; several parts are involved.

& According to the Senate report, the HELP committee made a deliberate decision to use the plan model
since all parties were familiar with its use in other contexts. Report, p.4. The report includes a discussion
of the positive features of the plan approach, and why it created an appeal mechanism. Report, p.4-5. It
should be noted this report was not filed until 6 months after the legislation was signed.

° The MINER Act refers to a “response and preparedness plan” and an “accident response plan”. Here we
use the term by which MSHA refers to this requirement. See, e.g., Policy Program Letter NO. PO6-V-10,
effective date 10/24/06.

Y EMSHA §316(b).

L EMSHA §316(b)(2)(A).

2 FMSHA §316(b)(2)(D).



in many cases, and then either accepts or rejects the plan. This process basically requires
that the individual district director deems the mine operator’s proposed path to
compliance with the new requirements be reasonable in light of what is known about that
mine.

As a result of this process, implementation of the rules set out in the MINER Act is
occurring only gradually in many mines. Mine operators are normally given time by
district managers to put new controls in place before enforcement may commence; and
since the decision on each plan is individualized, some mines are given more time than
others. Moreover, with respect to the ERPs, MSHA has not yet determined what criteria
to apply in reviewing compliance with certain criteria;* until it does so, these necessary
protections are not being implemented. And with respect to training issues to be covered
by the plans, MSHA regulations issued in December 2006 gave operators an extension of
time to submit their instruction plan.**

While MSHA can use the plan approval process to exert leverage on underground coal
mine operators to make safety and health improvements. Since mine operators cannot
“run coal” unless MSHA approves their ventilation, roof control and emergency plans,
the agency has the ability to make significant safety and health improvements.
Moreover, the mine operator’s plans must be resubmitted for approval on a regular basis.
However, mine operators have leverage as well, since they may appeal any plan disputes
or denials related to MINER Act requirements to the Mine Safety and Health Review
Commission.*

The MINER Act provides that mine operators are to make emergency response plans
“available” to miners and miners’ representatives,* and the Act instructs MSHA to
consider all comments submitted by individual miners or miners’ representatives.’
MSHA guidance on the latter point indicates the agency will follow procedures used for
similar purposes in connection with ventilation plans.*® It should be noted, however, that
the ventilation plan requirements are generally limited to dealing with comments from
only miners’ representatives.™

The thoroughness with which MSHA district offices are able to review and approve the
new emergency plan requirements will depend in part upon their resources, since they
have many other duties to perform. The Government Accountability Office has reported

3 See the discussion, infra, of the amount of breathable air mine operators are required to keep
underground.

71 FR 71430. It should be noted that many of the requirements in section 2 of the MINER Act have been
implemented by MSHA through program policy letter. Some, such as those involving training and SCSR
requirements, have been implemented by regulation. The requirements of Section 2 implemented by
regulation generally are those which overlapped an emergency temporary standard issued by MSHA prior
to passage of the MINER Act.

> FMSHA §316(b)(2)(G). The review is generated by a citation for a “technical violation”. Sen. Rept.
109-365, p.5.

*EMSHA §316(b)(2)(A).

Y EMSHA §316(b)(2)(C) and §316(b)(2)(D).

8 PP NO. P06-V-10, effective 10/24/06, discussion of “Policy”.

930 CFR 75.370.



that MSHA offices have had trouble fulfilling some requirements concerning other types
of plans.?® Chairman Miller recently requested the Government Accountability Office to
conduct a study of how district offices are actually implementing the requirements for
emergency response plans.?

Miners are Missing Critical and Reliable Self-Contained Self-Rescuers

The law requires that mine operators have a minimum number of air packs (self-
contained self- rescuers, or SCSRs) per miner available for escape in the event of a
disaster.

The number of devices required, and their capacity, has changed over time. Since 1980,
each person working in an underground coal mine has been required to have immediate
access to an SCSR with an hour’s air.?> Following the disasters at the Sago and Aracoma
Alma mines, MSHA imposed a requirement that a miner have immediate access to a
second SCSR with an hour’s air.”® The emergency rule also required that additional
SCSRs be available on mobile underground equipment, and that enough SCSRs be stored
in caches in escapeways to ensure miners can safely evacuate the mine.** The MINER
Act further clarified that these caches of SCSRs in escapeways be located not less than 30
minutes apart, with a minimum of two hours of air per miner.?

The MINER Act provides that an emergency response plan is not to be approved by
MSHA unless it provides for the required number of SCSRs, and initial plans were to be
submitted by August 15, 2006. Nevertheless, mines have not met these requirements.

Following a letter from Chairman Miller to Secretary of Labor Elaine Chao expressing
concern about this and several other implementation delays,?” MSHA has asserted that
this is a problem beyond its control.?® In fact, however, the problem is in part due to
MSHA policies. First, MSHA considers a mine operator to be in compliance with the
law if that operator has ordered the SCSRs from any manufacturer.”® Two manufacturers
of such safety equipment (CSE and Osenco) are currently backordered for almost a year;
S0, mine operators who ordered these models are in practice not required to have them in
place yet. Second, MSHA does not require operators to stock an SCSR that they do not

2 See, e.g., GAO-03-945 (2003), concerning problems reviewing key ventilation and roof support plans
2! |_etter to Comptroller General of February 16, 2007.
271 FR 12257. MSHA regulations provide some exceptions to this rule; §75.1714-1 and § 75.1714-2.
Staff have requested further information from the agency about these exceptions, but have not received a
ggsponse as of the date of this White Paper.

Id.
471 FR 12270, 30 CFR 75.1714-4.
% EMSHA § 316(b)(2)(E)(iii)(11). MSHA’s emergency temporary regulation at 30 CFR 75.1714-4 was
revised to reflect the MINER Act, 71 FR 71454,
% EMSHA §316(b)(2)(E), §316(b)(2)(A).
27 etter of February 1, 2007.
8 BNA Daily Labor Report, Feb.5, 2007, p.A-10
2 program Policy Letter (PPL) No. P06-V-10, effective 10/24/06, section entitled “Emergency Response
Plan - Approval Procedure”.



want.*® So although the third manufacturer of SCSRs (Draeger) has a surplus of
thousands of these life-saving devices,® miners remain without them. On a positive note,
MSHA has asked mine operators and SCSR suppliers to cooperate in filling orders in a
way that equalizes protection -- i.e., by giving priority in supplying SCSRs to those mines
with the worst shortages -- but of course compliance with this request is not required.*

Reliability is another issue. SCSRs have a history of failure. In fact in January 2007,
MSHA ordered certain units manufactured in recent years be pulled.®* The agency has
estimated (but does not know) that there are 250 of these units. This, of course,
compounds the backordering problem for SCSRs.

MSHA now requires operators to keep an inventory of SCSR units and report problems
noted.** This requirement was adopted in December 2006 because the agency was
concerned that in the past it had not learned of problems associated with SCSRs in a
timely way, and had difficulty locating affected SCSRs for recall.*® MSHA has declined
to conduct random sampling of the SCSR units stocked by mine operators, nor is it
required to do by the MINER Act. HR 5389 would have required this type of random
sampling.®*® NIOSH does run an SCSR inventory testing program, however, and as of the
date of this paper, it is about to propose a revamping of that program to ensure that it
obtains a random sample. *’

A related problem concerns proper maintenance of SCSRs, ensuring they are not stored
next to high heat or in a manner that could otherwise cause normal-looking units to fail,
and removing from service those units which have exceeded their official shelf life. To
deal with this, the MINER Act required that each mine operator adopt a maintenance
schedule for checking unit reliability as part of its mine emergency response plan.*® To
implement this requirement, MSHA requires each emergency response plan to adopt the
manufacturer’s specifications for maintenance, routine examinations, storage and
retirement (which means that MSHA can then enforce these specifications as the law of
that mine); and to specify a schedule for opening, initiating the breathing cycle, and

% MSHA has expressed concern that the resulting intermingling of units -- some of one type and some of
another -- could lead to confusion. BNA Daily Labor Report, Feb.5, 2007, p.A-10

31 «“Miners still waiting on air packs”, Ken Ward Jr., Charleston Gazette, December 24, 2006. According to
customer service representatives for Draeger, they had 5,827 in stock as of Feb. 14, 2007.

%2 BNA Daily Labor Report, Feb.5, 2007, p.A-10; Asst. Sec. Stickler letter to operators of Feb.1, 2007.

* Program Information Bulletin No. P07-02, issued January 19, 2007, concerning Life-Saver 60 SCSR.
%30 CFR 75.1714-8.

71 FR 71446.

% Section 4. A Miller proposed amendment to the Senate version of MINER Act to this end was rejected
by the House.

%" According to NIOSH officials, they will access from MSHA the operator inventory lists of SCSR units
and select those for testing. Enough units will be selected so that randomness will still be possible even
should operators refuse to participate in this NIOSH program (as they may do) or some units selected are
expired or nonworking (such units would be reported to MSHA). NIOSH will use this information to
identify problems with the units in a particular mine or across the board -- e.g., evidence that the
manufacturer’s recommended shelf life is too long. Details of the updated program will soon be published
on the NIOSH website.

%8 FMSHA §316(b)(2)(E)(iii)(111).



establishing operational reliability for “a representative number” of units on an annual
basis, although it permits units at the end of their service life to be used for this purpose.®

NIOSH is funding work on a new “dockable” SCSR design and a “hybrid” SCSR design.
The dockable unit would allow miners to swap out new air tanks without changing to a
whole new SCSR unit, thus avoiding the real possibility they will inhale contaminated air
during the switching process. The hybrid unit would turn a standard hour-long SCSR
into a carbon monoxide filtering unit after the hour expires, so that a miner could
continue to achieve many benefits of protection without switching. We understand it is
possible these units could be in production in a few years. However, since mine
operators are currently purchasing many units of existing design to meet the requirements
of the MINER Act, and these units have an official shelf life of many years, it is likely to
take a new mandate to move new designs into place quickly.

MSHA regulations go beyond the MINER Act in one respect, requiring that as of
February 2007, some miners in each mine be equipped with handheld, multi-gas
detectors.*® When implemented, this requirement will help miners know whether or not
the air around them is bad; hence, they will know whether or not they need to don their
SCSRs, and when it is safe to take them off again. Many toxic gases can be odorless or
colorless, and oxygen shortages are likewise difficult to detect, and the rule helps to
protect miners in emergency situations from making a deadly mistake.**

Miners are still not Receiving Adequate Evacuation Training

The MINER Act requires that all underground coal miners be trained in emergency
evacuation procedures,*” and also in the proper procedures for donning self-rescuers,
switching from one unit to another, and ensuring a proper fit.*®

MSHA regulations require that miners be trained quarterly in evacuation fundamentals,
including practicing actually putting on an SCSR and inserting the mouthpiece.**
However, mine operators are not required to allow miners to actually turn on the SCSR
and breathe with it. While this saves the cost of obtaining additional SCSRys, it also
means that this quarterly training does not provide miners with the sensation of what it is
like to actually use an SCSR. Nor are mine operators required to provide each miner
with a simple device that simulates breathing with an SCSR — devices that sell for a mere
$5.

MSHA regulations also require that miners be trained annually in evacuation under
smoke-filled or other realistic conditions, while breathing through a "realistic SCSR
training unit that provides the sensation of SCSR airflow resistance and heat.”* While

% PPL No. P06-V-10, discussion of “Other SCSR considerations”.
%030 CFR 75.1714-7.

71 FR 71445.

2 FMSHA §316(b)(2)(E)(v).

“ FMSHA §316(b)(2)(E)(iii)(1V)

30 CFR 75.1504(b)

#* 30 CFR 75.1504(c)



this “expectations training” is an important step beyond what is required under the
MINER Act; miners are not yet receiving this critical training. That is because the
requirements that mine operators provide such training will take effect only after MSHA
certifies that the training units which can provide a simulated experience of using an
SCSR are readily available.*

Chairman Miller has written to Secretary of Labor Elaine Chao expressing concern about
this and several other implementation delays.*”” As of this date, we understand that the
Agency expects that the devices will be available soon for one type of SCSR; but those
mines with the other types of SCSRs may not get this critical training for some time.
MSHA could have required mine operators to use actual SCSRs to fulfill this
requirement, at least for those SCSRs for which training units are not readily available --
but it did not. Thus even though expectations training in a smoke-filled environment
could clearly save miner lives, and has widespread support, under MSHA’s approach
implementation has to await the commercial production of a device to simulate a device
which already exists.

The GAO is expected to issue recommendations in March 2007 on how MSHA can
improve its oversight of mine operator emergency training programs.

Miners still Lack Good Emergency Communication Systems

Ensuring miners below ground can talk to the surface in an emergency is a key
component of the MINER Act. The Act phases in minimum requirements for
communication systems in underground coal mines in two stages.

The Act required that as of late 2006, operator emergency plans explain the method the
mine will use to provide a redundant means of communication between the surface and
underground -- for example, a secondary phone line in case the first fails during a fire,
explosion or other event.”® MSHA guidance on this requirement provides that the
redundant system specified in the plan "be likely" to withstand the kind of events which
the mine's history suggest may occur.* It also requires that the backup system be in a
different passageway than the primary system, in order to reduce the chances that both
will become incapacitated by a single event (e.g., explosion or roof fall).>® The exact
system that must be installed in a particular mine, and the deadline for getting it installed,
is determined by the details of the mine’s emergency plan approved by the individual
MSHA District Manager.

The Act requires that, no later than June 2009, operator emergency plans provide for
wireless two-way communication between the surface and underground.> Many

%€ 30 CFR 75.1504(c)(3)

*7 Letter of February 1, 2007.

“® FMSHA §316(b)(2)(E)(i)

** PPL No. 06-V-10, effective 10/24/06, Emergency Response Plan-Content.
*d.

*L FMSHA §316(b)(2)(F)(ii)



manufacturers already produce two-way wireless systems, and many such systems have
been installed in mines around the world.>* Although the existing technologies do not
work well in some underground mining environments, and their operation could be
disrupted in some cases should a mine fire or explosion interrupt their circuits™, they can
be very effective in many circumstances. MSHA has reported test results for some of
these systems in underground mine environments,>* and has approved some for use in
underground coal mines.”> This means mine operators who wish to do so can install
these systems in their mines right now. The National Mining Association’s own Grayson
commission®® has urged mine operators to at least adopt hardened leaky feeder systems
as an interim measure.”’

While MSHA could require these systems be installed prior to June 2009, it has elected
not to do so. Moreover, it has elected not to require one-way communication devices
either. For example, there is a personal emergency device (PED) that can text-messages
warning underground miners of emergencies. These devices are able to contact trapped
coal mines in about 90 percent or underground areas and about 90 percent of the time.™®
A thorough study of the 2001 tragedy at the Jim Walters Resources #5 mine in Alabama
by the UMWA recommended that MSHA require the installation of these systems,*® but
MSHA took no action. Some US mines use them anyway; such devices were used to
warn miners of a fire in Utah in 1998 and all miners evacuated safely.®® Section 4 of the
Miller bill would have provided that such one-way devices be provided to all
underground miners by September 2007, that they be provided with two-way devices as
soon as NIOSH certified that they were available, and that the miners have both devices
until NIOSH certified that the two-way units were as effective as the one-way devices.
The MINER Act makes no provision for such interim measures; it simply requires the
two-way devices be in place by June 2009.°* Some states have also adopted different
approaches or earlier deadlines than the MINER Act.®?

NIOSH has let contracts to further the development of improved two-way systems, and
appears hopeful that such systems will soon be available.®® However, before new types
of communication systems can be installed underground, MSHA must examine them to

%2 Testimony of Gary Zemel, Senate Subcommittee on Employment and Workforce Safety, Committee on

Health, Education, Labor and Pensions, February 15, 2006.

%% See http://www.cdc.gov/niosh/mining/mineract/communicationsandtracking.htm

> Report of Findings, June 13, 2008, http://www.msha.gov/techsupp/McEIroyMineTestreport.pdf

% See http://www.maha.gov/techsupp/pedlocatingdevices.asp#existing; the reasons for the approval

process in underground coal mining is explained in the next paragraph.

% “Improving Mine Safety Technology and Training: Establishing U.S. Global Leadership”, December

2006, Mine Safety Technology and Training Commission. The group was chaired by Prof. L. Larry

E%rayson (hereinafter the “Grayson commission”), and was established by the National Mining Association.
Id. at 3.

%8 James Carroll, Louisville Courier Journal, March 16, 2006, reporting on preliminary MSHA findings.

% Report by United Mine Workers of America, issued January 22, 2003, page 128.

% Ken Ward, Charleston Gazette, Jan.29, 2006.

2 EMSHA 316(b)(2)(F)(ii).

62 See appendix 3.

% Note 48, supra.
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ensure they are intrinsically safe (e.g., will not on their own create a new fire risk).*
This “approval” process can often take 1-2 years, although MSHA has promised to give
such wireless communication systems top priority.®

Even once MSHA requires installation of advanced wireless systems, additional delays in
putting them in place are very likely. This is because even though operator emergency
plans must provide for wireless systems by June 2009, each plan can provide a timetable
for installation.

Moreover, the MINER Act specifically permits MSHA to approve plans that do not meet
the requirement for two-way wireless systems, as long as they provide for alternatives
that "approximate, as closely as possible” what a two-way wireless system can do.*®
Decisions on the plans are made by individual District Managers.

No technology, however, is going to be perfect. While waiting for more perfect
technology saves mine operators money, it places miners’ lives at risk.

Underground Miners Still Cannot be Quickly Located

Ensuring that miners below ground can be located (“tracked”) in an emergency is a key
component of the MINER Act. Workable electronic tracking systems for miners have
been around since the 1980s, are not very expensive,®” and can assist mine management
in many administrative tasks. Accordingly, Section 4 of HR 5389 would have required
these wireless devices be in place by September 2007, and some states have also adopted
tight deadlines.®® As with communication systems, however, the MINER Act phases in
minimum requirements for tracking systems at a slower pace.

The MINER Act required that, as of late 2006, operator emergency plans specify that
they have at least some method for surface personnel to determine the current or
immediate pre-accident location of all underground personnel, consistent with
commercial availability and mine physical constraints.”> MSHA guidance on this
requirement provides that at this time, mine operators can satisfy this requirement by
utilizing a dispatcher who keeps track of the section of the mine in which each miner is
working.”® Also under this MSHA guidance, when the miner changes location from one
section of the mine to another, this fact must be recognized and noted by the dispatcher.™

% See the discussion of the process by Steve Luzk, Technical Support Center Chief, MSHA Approval and
Certification Center, Underground Mine Rescue Equipment and Technology hearing, Docket 06-722,
March 13, 2006, transcript p.17 et seq.

% 1d, p.23.

% EMSHA §316(b)(2)(F)(ii)

87 Estimates provided to committee staff in 2006 indicated that for the TRACKER system, each paging
device is estimated to cost about $200, and each beacon to detect a miner’s location about $5000. An
average mine needs 10-20 beacons, and one pager for each miner.

%8 See Appendix 3.

% FMSHA §316(b)(2)(E)(ii)

PP No. P06-V-10, Post Accident Tracking.

™ Q and A $5, Post Accident Tracking, Questions and Answers issued on PPL No. P06-V-09 (the
predecessor to PPL No. P06-V-10.
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Knowing the section a miner was working on prior to an accident does not provide exact
information about exactly where the miner is either before or after the accident, but it is
better than no information at all. Of course the exact requirements in place in any mine
will depend upon the content of the mine emergency plan approved by the MSHA
District Manager.

The MINER Act also requires that not later than June 2009, operator emergency plans
provide for electronic tracking system that will enable surface personnel to locate miners
trapped underground -- i.e., their location after an accident.” The situation here is similar
to that for two-way wireless communication devices -- there are already approved
systems that mine operators could adopt. New technologies, which need to go through
the MSHA approval process, are being explored. Similarly, there are likely to be delays
after the June 2009 deadline; individual district managers would determine whether an
operator’s plan provided for installation of an appropriate system in a timely way. And
as with communication devices, district managers could permit an operator to adopt only
a system that approximates the capabilities of what is required.

Underground Refuges Are Still Not Being Installed

Traditionally, miners in this country are taught to escape in the event of an emergency;
indeed, MSHA continues to maintain that seeking shelter underground should be a last
resort.”® In other countries, however, they are taught to seek shelter in a safe place and
await rescue.” These shelters, often called “refuges”, have saved miners’ lives.”” A key
goal of the MINER Act was to ensure that all underground coal miners have such a
refuge where they can safely await rescue should they be unable to get out of the mine.

Refuges are an upgrade from “barricades.” MSHA has traditionally required
underground coal mine operators to provide materials, such as fire resistant brattice cloth,
to construct barricades to protect themselves should exit not be possible.” The agency
now specifies the amount of material required for barricading, and will require all mine
operators to switch over to stronger inflatable devices once they are commercially
available (which MSHA says they are not).””

Refuges, by contrast, are designed to be put in place before an accident occurs. Here too,
the MINER Act took a two step approach.

As a first step in moving toward a shelter system, the MINER Act requires that mine
emergency plans require post- accident “breathable air” to be made available in quantities

2 EMSHA §316(b)(2)(F)(ii).

" PPL No. P06-V-10, “Policy”.

™ Statement of Nancy Hutchison, USWA, Miners’ Forum, House Democratic Members of Education and
Workforce Committee, Feb. 13, 2006.

" |d, noting that 72 miners in Saskatchewan were able to shelter during an emergency in January 2006.

"® A list of currently approved products, pursuant to 30 CFR 7.27, was updated on January 10, 2007.

" PPL No. P06-V-10, “Additional Plan Content Provisions”.
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that are sufficient to maintain miners underground for “a sustained period of time”.”

Mine operator emergency response plans are not to be approved unless they include
provision for such air.”

MSHA did not implement this requirement in a timely fashion, putting it into abeyance
while internal deliberations continued. Implementation required MSHA to define a few
terms that were left ambiguous in the MINER Act. The first is how long the air supply
for trapped miners must last. HR 5389 would have required a 5 day supply of air for
trapped miners.*®  Second, MSHA has to define what kind of “breathable air” meets the
requirements.®

On February 8, 2007, following a letter from Chairman Miller to Secretary of Labor
Elaine Chao expressing concern about this and several other implementation delays,*
MSHA issued a Program Information Bulletin to its district managers and mine operators
providing some guidance on these points.?* The MSHA approach offers mine operators
alternative ways to meet this requirement that would depend upon how quickly after an
accident the mine operator is capable of restoring fresh air to trapped miners (by, for
example, drilling a hole to their location that could provide fresh air). If the mine
operator cannot establish to the satisfaction of MSHA that quick restoration of fresh air
will be possible after a major accident, the operator must provide for 4 days (96 hours)
worth of air to be made available for emergencies near where miners are working. That
air can be supplied by air lines or various kinds of tanks. If oxygen tanks are to be used,
presumably the emergency response plan would have to address related safety issues --
e.g., ensuring that air tanks they are protected from roof falls and fire hazards so they do
not explode. The PIB provides no specific guidance on this point, although there appear
to be some regulations from 1971 that remain applicable.®* Underground refuges would
provide safe places for such air supplies, but MSHA is not at this time requiring them to
be installed (as discussed further below).

Now that MSHA has finally provided some guidance on the breathable air requirement, it
will be up to individual District Managers to determine whether the timetable and details
in an operator’s proposed plan are adequate. Mine operators have a month to submit
plans, but additional delays can be expected as District Managers and operators ask for
clarification on a variety of alternatives, and individual plans are likely to include long
implementation timelines for whatever approach is ultimately agreed upon.

® FEMSHA §316(b)(2)(E)(iii)(1)

" FMSHA §316(b)(2)(A), §316(b)(2)(E).

8 Section 4, proposed FMSHA 101(f)(1)(C). Subsequently, Congressman Miller offered an amendment to
the Senate bill that was limited to requiring a 48 hour minimum supply, based on how long it took to reach
the Sago miners, but even that limited amendment was rejected by the 109" Congress.

8 In August 2006, MSHA indicated it would solicit further information from the mining community
through a Request for Information, a formal document published in the Federal Register, on this point
before providing guidance. PPL PO-V-8, effective 8/4/06. Apparently the agency has since decided to skip
this action.

8 | etter of February 1, 2007.

% PIB No. P07-03, issued February 8, 2007

8 See, e.g., 30 CFR 75.1106-3.
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The MINER Act’s second tier requirement on refuges also stops short of requiring that
they be installed. Instead, the Act requires a report to the Congress (from NIOSH) on the
utility, practicality, survivability and cost of various refuge alternatives.*® That report is
due at the end of this year (December 2007). MSHA is then to advise the Congress by
June 2008 on what actions, if any, it intends to take in response to the report. NIOSH is
currently gathering information on how shelters are used around the world, including in
coal mines. NIOSH is also studying how existing commercial refuges designed for metal
and nonmetal mines to ascertain how they would need to be modified to be used in U.S.
coal mines.

Mine operators do not have to wait for either MSHA or NIOSH to act. MSHA approval
of underground shelters is not required; there are no intrinsic safety issues. And they
would provide a safe place for breathable air supplies, as well as food and water. While
MSHA and the industry wait, miner lives are at risk. It should be noted that HR 5389
would have required each operator in the country to install refuges meeting specific
requirements by June 15, 2007,% and that some states have adopted laws that do require
refuges to be installed by a date certain. ®’

Qualified Rescue Teams are Still not Available
at All Underground Mines

Qualified, well-equipped, and readily available rescue teams are essential for
underground mines of all kinds. The 1977 Mine Act required such teams "shall be
available" for rescue and recovery, and that the costs be picked up by mine operators.®
The MINER Act took two steps to buttress this critical network of support.

First, the MINER Act required MSHA to establish (and update every 5 years) criteria to
certify the qualifications of mine rescue teams.®® Section 5(e)(2) of HR 5389 would have
included in the law a number of specific items in this regard; the mining industry’s
Grayson commission also made a number of recommendations.*® The Act calls for

% Section 13 of the MINER Act.

8 Section 4.

8 See Appendix I11. It should be noted that Sen. Robert Byrd recently stated that the NIOSH study is not
nearly enough, and that the Congress needs to require MSHA and NIOSH to find a way to make refuge
chambers available to miners underground. Congressional Record, February 5, 2007, S.1552.

% EMSHA §115(e)(1).

8 EMSHA §115(e)(2)(B)(ii).

% Grayson Commission Report, pp.4-10. A related question are the circumstances under which non-trained
teams of mine employees may be used for emergency rescue and recovery, and related matters of rescue
team control. The Grayson Commission has suggested mine operators be given discretion by MSHA to
relax strict safety standards so rescue teams can proceed when other lives are at stake — even though this
puts the lives of the rescue team members in jeopardy. See page 8, “Team Deployment”. This
recommendation is most likely in response to the delays in sending rescue teams into the Sago mine due to
concern over their safety. In turn, those delays may have been in part due to the 2001 deaths of a dozen
non-trained rescue workers at Jim Walters Resources #5 mine in Alabama who were seeking to help one
trapped employee.
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completion of this task by December 2007."* MSHA has announced that rulemaking will
begin this April.*> By contrast, HR 5389 would have required interim rules to already be
in place by March 2007. Many rescue teams are highly qualified but may not have all the
equipment and operational support they need to do their jobs; until MSHA completes
these regulations and implements them, miner protection will not be secure. It should be
noted that this requirement of the MINER Act applies to rescue teams for all types of
mines, not just underground coal mines; MSHA’s announced rulemaking plan, however,
appear§3to be limited to qualifications of mine rescue teams for underground coal

mines.

Second, the MINER Act imposes some parameters on how underground coal mines are to
carry out the basic requirement under the current law that teams "be available for rescue
and recovery work to each" mine.** The requirements for mines with more than 36
employees are different than for mines with fewer employees. These requirements focus
on ensuring that the team is familiar with any mine for which it is responsible, since
mines are each different and constantly changing shape as the work progresses, and
balancing that need with the reality that rescue teams are composed of volunteers.
Although the MINER Act is quite specific, the final details are to be spelled out in
MSHA regulations that must be completed by December 2007. It appears MSHA will
include this in the rulemaking scheduled to begin this April; by contrast, HR 5389 would
have required interim rules to be in place by March 2007.%°

Many small underground coal mines rely on teams from other mines, or from teams
composed of state mining agency employees, to fulfill their obligation. We understand
some have expressed concern that the requirements in the MINER Act for on-site drills
may reduce the number of teams willing and close enough to service these smaller mines.
However, this could be just an effort by some small mine operators to press for a change
in the Act that would reduce their costs. It should be noted the MINER Act explicitly
clarified liability issues that were allegedly discouraging mines from establishing rescue
teams, so this is no longer a concern.*

Disaster Communication with Miners’ Families and the Public
Needs Attention

A key goal of the MINER Act was to ensure that MSHA keeps miners’ families and the
public fully and accurately informed about accidents and their investigations.

The MINER Act requires MSHA to assign a DOL employee to act as a liaison between
the Department and the families of victims of mine tragedies involving multiple deaths,

8 EMSHA §115(e)(2)(A)

%271 FR 72838.

% d.

% FMSHA §115(e)(2)(B)(iii), §115()(1).

% Section 5(e).

% FMSHA §116, added by §3 of the MINER Act.
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and to be as responsive as possible to the requests of the families for information.®’
MSHA issued implementing instructions at the end of CY 2006.%

MSHA stated in its instructions that it would develop a pool of qualified officials
prepared to serve as a family liaison, with technical expertise and crisis/grief training.
The instruction further provides that following the initial emergency the family liaison is
to remain in contact with the families for the duration of the investigation until the
accident report is delivered. According to some of the Sago families, however, as of
early this year they were still are not being kept well informed about the status of the
investigation of this tragedy, and MSHA has not been responsive to their requests for
information; nor do they believe the Department is taking their views and information
into account.

The MINER Act also requires MSHA to serve as the primary communicator with the
mine operator, miners’ families, the press and the public in multiple death mine
tragedies.”® The purpose of this requirement is to minimize the chances of a mistaken
communication, like that which happened at the Sago mine. MSHA has issued a policy
to implement this requirement.'®® The policy leaves MSHA in the lead, but provides for
support to the agency from the Department of Labor’s Office for Public Affairs. We
have no information on whether that policy is actually in effect.

Key Hazards Revealed by the 2006 Tragedies
Remain Unaddressed

A key goal of the MINER Act was to ensure that some of the specific hazards to
underground coal miners revealed by the Sago, Aracoma Alma, and Darby mine disasters
in 2006 were promptly addressed. Three such hazards are discussed here.'®*

Seals

Underground coal mines naturally produce poisonous methane gas, which, like other
gases created during mine production (e.g., machine emissions), are kept under control
through ventilation. When an area is no longer being mined, it is often sealed in order to
avoid the need to ventilate the area.'® Methane builds up in the abandoned area, and
eventually it becomes inert. However, until it reaches this point, the methane remains
highly explosive. Moreover, over time, seals degenerate, which means the methane can

%7 Sections 7(1) and 7(2) of the MINER Act.

% PPL NO. P06-V-11, effective 12/22/06.

% Section 7(3) of the MINER Act.

%' PPL NO. P06-V-11, effective 12/22/06.

191 Only the first two of these were the subject of special provisions of the MINER Act -- seals and belt
air/belt flammability. The third item noted here, detecting methane gas and fires, is closely related to these
items. At the present time, there remains uncertainty as to whether a lightning strike can trigger an accident
like that at Sago; hence that topic will not be discussed here. For a discussion of the many other safety and
health risks that require attention from MSHA, see Appendix 2.

19230 CFR 75.334.
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decline again to explosive levels. Accordingly, great care must be taken to ensure that no
source of ignition can reach the sealed area, and that the seals are strong enough to
contain an explosion should one occur. The protections in place failed dramatically at the
Sago and Darby mines. The potential for harm is vast: underground coal mines currently
contain about 14,000 seals.

U.S. rules in place since 1992 require that seals be able to withstand a force of 20 pounds
per square inch.’®® Other nations require seals to be able to withstand 50 psi or more, and
require other safeguards.® It has been estimated that the force of the explosion at the
Sago mine was above 100 psi, perhaps because the shape of the opening being sealed
may have accentuated the initial explosion.'®®

Traditionally, seals are made from concrete blocks, and were constructed with mortar
between each block. More recently, we understand MSHA has permitted the blocks to be
set dry, with a covering of mortar. The number of concrete block seals constructed in this
fashion, and their ability to withstand explosion, are unknown. Most seals these days --
11,250 of the 14,000 seals -- are constructed of non-traditional materials that are lighter
in weight than concrete blocks (and hence easier to handle). It was such non-traditional
seals that failed dramatically at Sago and Darby. Such seals were approved as meeting
the 20 psi standard if constructed properly.

Not all seals may have been constructed in accordance with specifications approved by
MSHA or state agencies. If the construction is not done properly, the walls may not be
able to withstand the force of an explosion, and could also leak poisonous gas into
working areas of the mine.

After the Sago and Darby explosions, MSHA took some actions in 2006 to attenuate the
risks.’®® Any new seal made of alternative materials must be designed to withstand
pressures of 50psi. New seal plans must also go through a very strict engineering review
by MSHA. Miners constructing the seals must be trained and supervised and MSHA
must be given advance notice of instruction. We have no information on whether these
actions are being properly implemented. In addition, operators were instructed to inspect
all abandoned areas sealed with such materials and, if the methane remains in the
explosive range, to either bring the seal up to 50psi capability or inert the atmosphere
(bring the methane behind the seal up above 20%). Mine ventilation plans were not to be

10330 CFR 75.335(a)(2). The rule evolved from work done in the 1970s. Prior to that, there were no rules
at all; sealing wasn’t given much attention. See “Explosion Pressure Design Criteria for New Seals in US
Coal Mines”, NIOSH draft report, Feb.9, 2007, pp.9-10. For an excellent discussion of the development of
the rules in the US by the Bureau of Mines, see Chapter 5, “The Sago Mine Disaster”, a preliminary report
to Governor Joe Manchin 111 (McAteer and associates), July 2006.

104 1d, pp.10-14.

105 Section 5.4-3, Report of Investigation into the Sago Mine Explosion, West Virginia Office of Miners’
Health, Safety and Training, issued December 11, 2006. In fact, staff have been advised that following
further inquires, the final Federal report on the accident may well determine that the pressures were even
much higher than this estimate. .

% PIB No. P06-11, Issued June 1, 2006; PIB No. P06-12, issued June 12, 2006; PIB No. PO6-16, issued
July 19, 2006; and PIL 1-06-V-09, issued August 21, 2006. Some of these actions are discussed in the
McAteer report, note 101 supra.
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approved by MSHA district directors unless these actions were incorporated (i.e., the
mines were not supposed to be allowed to operate unless they took these actions).
However, the thoroughness with which the mine operators reviewed their seals, and the
thoroughness with which the district directors reviewed the ventilation plans, is certain to
vary.

NIOSH has been studying the problem, and in February 2007 released a draft report that
calls for a comprehensive new approach for seals.’®” According to the draft, which as of
this writing is open for peer review and public comment, seals for areas that are “actively
managed” would be limited to 50 psi. Active management, a practice used in Australia
and elsewhere, involves ensuring the pressure behind the seal to be regularly monitored
and steps taken to ensure the methane behind it stays at safe levels or that miners are
evacuated. If sealed areas are not managed, however, explosions can generate forces of
120 psi and pulses of up to 640 psi. The NIOSH report suggests a number of ways in
which seals can be feasibly designed to withstand these pressures. It also recommends
several steps to ensure that seals are properly constructed. MSHA'’s reports on the Sago
and Darby disasters, projected for completion by April 2007, should provide additional
information about what caused the seal failures in these cases.

We understand that NIOSH is now turning its attention to how to prioritize and secure the
14,000 existing seals in underground US coal mines. In some cases, an area might be
ventilated instead of sealed. In other cases, a new seal might be built next to an older
one. Active management might be the best approach for dealing with other seals.

The MINER Act requires MSHA to put new rules for seals into place by December 15,
2007.1% The Agency has committed to issue a notice of proposed rulemaking on seals by
May, and to issue a final rule by December 15.° Meanwhile, practically all
underground coal miners are in imminent danger. Section 9(a) of HR 5389 would have
required this rulemaking to be completed by March 15, 2007. In light of the disturbing
new information from NIOSH in its February draft report, Chairman Miller has requested
the Secretary of Labor to issue an emergency temporary standard instead of just a
proposed rule, so that mine operators quickly begin to put new safeguards in place.?

Conveyor Belts and Belt Air

Coal mines use conveyor belts to move coal long distances underground. Belt movement
friction can ignite fires which spread quickly, fueled by explosive coal dust. Conveyor
belts are longer, wider, faster, and carry more coal than in the past. The Aracoma Alma
tragedy in 2006 began with a belt fire.

197 «Explosion Pressure Design Criteria for New Seals in US Coal Mines”, NIOSH draft report, Feb.9,
2007. As of the publication date of this White Paper, NIOSH is having this document peer-reviewed and is
collecting public comments. See http://www.cdc.gov/niosh/review/public/mineseal/

198 Section 10 of the MINER Act.

19971 FR 72837.

10 | etter of Feb.12, 2007.
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Coal mine belts must meet a flammability standard, but it is a standard developed 51
years ago.”™ A rulemaking to impose a more stringent standard recommended by
NIOSH was dropped by the Bush Administration.™*?

Aracoma Alma had its conveyor belt located in a passage which at the time was also
drawing in fresh air from outside of the mine and moving it toward the area where the
miners were working.™® Drawing intake air over a conveyor belt is known as using “belt
air”. A fire on such a beltline is particularly serious because it moves toward the miners
and is fueled by the flowing air.

Due to the risks of this practice, the Mine Act of 1977 actually banned the use of belt
air."** However, MSHA approved the use of belt air on a case by case basis under a
provision of the law allowing “modification” of normal practices when the mine operator
can demonstrate that the proposed alternative provides safety protection that is just as
good as would be the case if the normal requirements were observed. Before approving
any modification, MSHA closely examined the mine operator’s plans for the use of belt
air to ensure additional safeguards against fires were provided. However, the Bush
Administration adopted a rule permitting operators to use belt air as long as certain
safeguards are observed; no special application process is required.'*

Using belt air can save money for mine operators: running the conveyor belt in the entry
ventilation passageway saves the costs of digging another passage to hold the conveyor
belt. The practice is alleged to bring more clean air to the areas of the mine where miners
are working, but this is a view challenged by miners.

11 presentation of Harry Verakis, Senior Project Engineer, MSHA, Jan.10, 2007, transcript, Technical
Study Panel on the Use of Belt Air, transcript, pp.69 et.seq, at 87. The presentation also reviews the history
of subsequent rulemaking and current research in the area.

112 withdrawn on July 15, 2002. MSHA stated: “This rulemaking was initiated in 1989 in response to a
number, over the prior 12 years, of reportable (i.e., greater than 30 minutes) conveyor belt fires attributable
to belt material. Since that time, accident and injury data reflect a decline in the number of these fires. We
attribute this decrease in conveyor belt fires to improvements in belt monitoring and maintenance, along
with technological advances in conveyor systems. Therefore, in the absence of a need for rulemaking,
MSHA is withdrawing the proposed rule.” 67 FR 46431

3 The Fire at Aracoma Alma Mine #1, a preliminary report to Governor Joe Manchin 111, by Davitt
McAteer and Associations, p.46.

1 8303 (y)(1), FMSHA, provides: “In any coal mine opened after the operative date of this title, the
entries used as intake and return air courses shall be separated from belt haulage entries, and each operator
of such mine shall limit the velocity of the air coursed through belt haulage entries to the amount necessary
to provide an adequate supply of oxygen in such entries, and to insure that the air therein shall contain less
than 1.0 volume per centum of methane, and such air shall not be used to ventilate active working places.
Whenever an authorized representative of the Secretary finds, in the case of any coal mine opened on or
prior to the operative date of this title which has been developed with more than two entries, that the
conditions in the entries, other than belt haulage entries, are such as to permit adequately the coursing of
intake or return air through such entries, (1) the belt haulage entries shall not be used to ventilate, unless
such entries are necessary to ventilate, active working places, and (2) when the belt haulage entries are not
necessary to ventilate the active working places, the operator of such mine shall limit the velocity of the air
coursed through the belt haulage entries to the amount necessary to provide an adequate supply of oxygen
in such entries, and to insure that the air therein shall contain less than 1.0 volume per centum of methane.”
11569 FR 17480. The rule was challenged by the UMWA in the DC Circuit Court of Appeals, but the court
gave deference to the agency position. N0.04-1164, decided May 24, 2005.
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Several legislative fixes were suggested last year to deal definitively with the belt air
problem. One bill would ban belt air (i.e., to return the approach to what it was before
the Bush Administration rule).*® Section 9(a) of HR 5389 proposed a different
approach: to suspend the Bush Administration rule until MSHA adopted more stringent
conveyor belt flammability rules based on the recommendations of NIOSH. The MINER
Act took neither of these definitive approaches, however, but instead established a special
Advisory Committee to examine these matters and report back to DOL no later than the
end of 2007 and the Congress soon thereafter. The committee has started work,™’ but
while they deliberate, others have called for quicker action.*®

Detecting methane gas and fires

Explosive methane gas is not just confined to the non-ventilated areas of the mine behind
seals. Methane can accumulate in poorly ventilated areas of the mine that are not
regularly monitored by miners due to poor accessibility. From there, the methane can
migrate to areas near where miners are working, and be set off inadvertently before it is
noticed.

Similarly, small mine fires can often be controlled while they remain small. But if they
are not detected quickly, they can spread rapidly and block miner egress.

Electronic detection devices that can avoid explosions and serious fires by detecting
methane, carbon monoxide and smoke are available, and are used mine-wide in some
mines. However, MSHA currently requires the use of such devices only in limited
circumstances -- in particular, when mines are using belt air.**® This leaves many miners
at serious risk. The MINER Act did not specifically address these risks separately, but
the matter is likely to be examined by the belt air Advisory Committee. Section 4 of HR
5389 would have required such devices be mandatory. Until action is taken, miner lives
remain at risk.

Tougher Penalties Need to be Regularly Assessed

A key goal of the MINER Act was to ensure that incentives for compliance with MSHA
requirements at all types of mines were increased. The Act increased penalties on mine
operators who willfully violate MSHA requirements.*?® A significant new penalty was

18 HR 576 (110" Congress), HR 4695 (109™ Congress).

7 MSHA has established a single source page for the activities of the Technical Study Panel on the
Utilization of Belt Air and the Composition and Fire Retardant Properties of Belt Materials in Underground
Coal Mining at http://www.msha.gov/BeltAir/BeltAir.asp

118 Sen. Robert Byrd has recently stated that the Department should move beyond the requirements of the
MINER Act and reconsider its 2004 rule. Congressional Record, February 5, 2007, S.1552. And Governor
Manchin of West Virginia has proposed that his state also return to a case-by-case analysis. Appendix Ill.
"9 30 CFR 75.351.

120 EMSHA §110(a)(2). Section 7(c) of HR5389 would have increased maximum penalties in other
respects as well.
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established for “flagrant” violations."** Minimum penalties were established for certain
types of violations.'??

The MINER Act make any changes to the process for issuing a “pattern of violations”
citation, which involves a very significant penalty for those mine operators who are
continually ignoring safety and health requirements.®® In fact, MSHA has never actually
issued a “pattern of violations” citation. Section 7(a) of HR 5389 would have made
changes to the process to facilitate use, and authorized the Secretary to close down the
entire mine in such cases. The new Assistant Secretary has reportedly stated that he
WOUIdllsze to make more use of this tool, but so far, apparently, no action has been

taken.

The manner in which penalties are actually calculated (“assessed”) under the current law
operates under legal and practical constraints.

The current law requires that MSHA take six factors into account in assessing penalties:
the operator’s history of previous violations, whether the operator was negligent, the
gravity of the violation, the demonstrated good faith of the operator in attempting to
achieve rapid compliance with any citation, the size of the business, and whether the
penalty might put that operator out of business.**> HR 5389 would have eliminated the
last two criteria.*?® If a mine operator cannot afford the fines, it is all the more reason
that the mine operator should not violate the law.

The current law also permits mine operators to appeal proposed penalty assessments to an
independent Mine Safety and Health Review Commission."®” As a result, MSHA has
established detailed formulae for calculating assessments in order to protect itself against
charges of inconsistency.*® MSHA’s rulemaking schedule called for it to complete a new
set of formulae for calculating some types of penalties by December 2006; as of today,
however, that rule remains under OMB review.'® This long delay suggests trouble ahead
for MSHA in meeting its other obligations under the MINER Act.**®

The Government Accountability Office has been conducting a study to determine the
extent to which penalties actually proposed by inspectors are reduced by MSHA officials
and the Mine Safety and Health Review Commission. A GAO report on this topic is

2L EMSHA §110(b)

2 EMSHA §110(a)(3)

12 EMSHA §104(c); see also MSHA implementing regulations in 30 CFR Part 104.
124 Mine Safety and Health News, p.554, November 27, 2006; “MSHA going after repeat violators, new
chief says,” Ken Ward Jr., Charleston Gazette, December 7, 2006.

125 EMSHA §105(b)(1)(B) and §110(i)

126 Section 7(E)

2T EMSHA §110(i); see also FMSHA §113

12830 CFR Part 100.

12971 FR 72841.

130 See note 5, supra.
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expected in March 2007. %" In this regard, the new higher penalties authorized by the
MINER Act are likely to be contested more vigorously; hence, assessment practices are
likely to come under additional pressure.'*

As a general matter, MSHA does not have the authority to close down entire mines; only
sections thereof.** However with respect to underground coal mines, MSHA does have
some other powerful tools at its disposal to deal with recalcitrant operators. Specifically,
the agency can deny the mine permission to operate if it is not satisfied with its roof
control, ventilation or emergency plans. In practice, however, this authority simply leads
to negotiations over implementation.*** Moreover, MSHA lacks authority to license
mine operators, and hence cannot limit those with poor safety and health records
continuing to operate mines. By contrast, some states require that mine managers and
certain specialists have a current license to perform these tasks, and the licenses can be
revoked for bad conduct.

Special Mission Support Needs Careful Monitoring

A special supplemental funding measure in 2006 provided funds to MSHA to hire an
additional 170 new coal inspectors by September 30, 2007. It also provided $10 million
in additional funds to NIOSH to make it easier for manufacturers of equipment to
complete research and development on its suitability for use in mining environments.

As of January 1, 2007, 42 new inspectors had been hired and placed in training. The bulk
of the hiring is to take place this year. The Government Accountability Office is
currently reviewing whether MSHA has taken the actions it recommended previously to
improve MSHA hiring practices.*®®

While MSHA needs new inspectors badly, it is important that these inspectors not be
permitted to go out on their own until they have completed adequate training, as they
could miss life-threatening hazards. It is too early to assess whether MSHA is properly
training the new inspectors. It has hired additional trainers to work with more
experienced staff for classroom training, and has reconsidered its course structure, but the
critical on-the-job training in each regional office relies could vary depending upon office
workload demands. Chairman Miller recently asked the Government Accountability

131 Senator Robert Byrd has recently stated that a way must be found to ensure that fair penalties are
assessed by Administrative Law Judges and the Mine Safety and Health Review Commission within the
appeals process. Congressional Record, February 5, 2007, S.1552

321n 2006, when Federal inspectors did a sweep of West Virginia mines following the Sago and Aracoma
Alma accidents, lobbyist-lawyers from Patton Boggs promptly sent out a news release reminding mine
operators of all the actions they could take to challenge any resulting citations.

133 As noted supra in this discussion, section 7(a) of the Miller bill would have provided the authority to
shut down entire mines in the case of a pattern of violations.

134 The constraints upon MSHA in exercising its plan authority are discussed further in the emergency
evacuation section of this paper.

135 GAO-03-945 (2003).
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Office to look into whether new inspectors are receiving the proper training before
undertaking critical inspections on their own.**

The special NIOSH funding has focused on development and making available to the
mining community better SCSRs, communication and tracking systems, and refuge
chambers. NIOSH is optimistic about the leverage this funding can provide to develop
and commercialize a new generation of mine safety technology, but the results of this one
year initiative are yet to be seen.

The President's fiscal year 2008 proposed budget would provide MSHA enough
resources to continue to fund the 170 inspectors it was authorized to hire, and would add
related funding for the Office of the Solicitor to handle the work generated by these
inspectors. No increases are provided; indeed, the levels appear to be a reduction, in real
terms, from the fiscal year 2007 continuing resolution levels enacted in February 2007.
No continuation of the NIOSH funding for development of new mining technologies is
included in the President’s proposed budget for the 2008 fiscal year .

The March GAO report on how penalties are assessed and adjudicated will provide useful
information on whether the budget indeed provides enough resources for the Office of the
Solicitor, and whether the activities and decisions of the Mine Safety and Health Review
Commission require attention with respect to how they impact the risk reduction efforts
of mine operators. Also, the regulatory process under which MSHA now operates
requires attention with respect to whether that process still fulfills the promise of the
Mine Act, or instead has become a quagmire for efforts to delay and weaken badly
needed miner protections.*®’

Finally, under a program established by the MINER Act, non-profit entities may apply
for grants to education and training programs to improve mine safety and health.**®
Moreover, the MINER Act set up a new program to award scholarships to train novice
coal miners in fundamental skills, to train undergraduates studying skills needed to
become Federal mine safety inspectors and who agree to work for MSHA for five years,
and to train those interested in research into areas that could improve mine safety.’** We
are uncertain as to whether any money has yet been appropriated or budgeted for these
grant and scholarship programs.

Conclusions

136 | etter to Comptroller General of February 16, 2007.

37 The concern stems from the proliferation over the year of requirements imposed by the Congress and the
Executive on rulemaking agencies. For a review of some of these requirements, see the testimony of Sally
Katzen, February 13, 2007, before the Subcommittee on Investigation and Oversight, House Science and
Technology Committee, and before the Subcommittee on Commercial and Administrative Law, House
Judiciary Committee.

138 Section 14 of the MINER Act.

139 Section 12 of the MINER Act, adding FMSHA §515. These scholarship provisions are administered by
the Secretary of Education.
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The promise of the MINER Act of 2006 has not been fully realized because MSHA and
the mining industry are failing to self-initiate important safety improvements. They need
to do better, and quickly move on to address the many other critical safety and health
risks to miners that require prompt attention before new disasters occur.

Mine industry financial profits are currently more than adequate to make the required
investments in worker safety. The National Mining Association’s Grayson Commission
has called upon the industry to act on additional safety measures, and stated that
companies which do not “should not be permitted to operate underground coal mines.”**
The Mine Safety and Health Administration (MSHA\) is not required to wait for
technology that does everything perfectly and at minimal cost before it requires mine
operators to act. MSHA has delayed action on critical risks to miners.

140 Grayson Commission report, Conclusions, p.111.
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Appendix 1: Miscellaneous Provisions of the MINER Act
Should not be Overlooked

Incident Notification

The MINER Act required the agency be notified within 15 minutes of a death or of an
injury or entrapment which could reasonably lead to a death."* MSHA has implemented
this requirement, which helps it respond quickly to an emergency.**> MSHA also
expanded upon the law to require that the agency be notified of mine fires that could have
become life-threatening (even if the fire did not actually reach that point), so that the
situation can be investigated and future catastrophes avoided.*** Section 5(d) of HR 5389
would have required reporting of an even broader list of critical incidents.

Coordination with local emergency response personnel

The MINER Act required that mine emergency plans must provide for coordination with
local emergency response personnel.*** MSHA has provided guidance on how mine
operators should do so.'*®

Directional lifelines; tethers

A requirement that lifelines with directional indicators be installed in every escapeway in
an underground coal mine actually went into effect in March of 2006, under an MSHA
emergency standard,**® and updated in certain respects later in the year.'*” However, the
requirement is something that is to be implemented in mine plans; hence, actual
compliance timeframes are established on a mine by mine basis, and the extent of
compliance is currently unknown. The MINER Act does not require these lines to be fire
resistant until June 15, 2009, except in the case of an existing line being replaced.**®
MSHA declined to go beyond the requirements of the MINER Act in implementing this
requirement, even though the agency conceded that flame resistant lifelines would
provide an added degree of protection.’*® Section 4 of HR 5389 would have required all
lifelines to be fire resistant. The MINER Act did not establish a requirement on tethers
that help miners stay together during an emergency exit in low-visibility conditions.

'L Section 5 of the MINER Act.

14230 CFR 50.10.

14330 CFR 50.2(h); discussed at 71 FR 71733-34

14 EMSHA §316(b)(2)(E)(vi).

1% PP No. P06-V-10, item #6 under “Emergency Response Plan - Content”

146 The original provisions on lifelines are discussed at 71 FR 12260

Y7 Final rule, 71 FR 71430 et. seq. The lifeline provisions are in 30 CFR 74.380 for bituminous and lignite
mines, and in 30 CFR 74.381 for anthracite mines.

18 EMSHA §316(b)(2)(E)(iv)

1971 FR 71436
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However, MSHA regulations do require mine operators to provide tethers for this

purpose.*

Penalty collection

The MINER Act enhanced MSHA authority to collect overdue penalties.’>* MSHA is
also experimenting with a new legal approach toward this end.*** We do not yet know if
these approaches have succeeded in eliminating this scofflaw behavior by some mine
operators. Section 7(b) of HR 5389 would have made it a felony to fail to pay overdue
penalties.

15030 CFR 75.1714-6.

151 Section 9 of the MINER Act. This action followed a series of press stories about how many fines were
going uncollected. See, e.g., “Millions of coal company fines go unpaid”, AP, Sunday Jan.29, 2006,
Louisville Courier-Journal.

152 MSHA requested the US District Court for the Eastern District of Kentucky to issue an injunction
against a mining company and controlling owner who chronically failed to pay assessed penalties,
enjoining them from failure to pay future penalties and to post a bond. MSHA press release, Feb. 6, 2006.
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Appendix 2: There are Other Critical Risks to Miners That
Warrant Committee Attention This Year

There are several key problems identified last year that were not addressed by the
MINER Act -- for example, the need for independent investigations of accidents and
MSHA'’s own conduct. And as noted in the body of this paper, there are issues covered
by the MINER Act that may require additional consideration by the Congress.

Beyond these, however, there are a number of specific occupational safety and health
problems faced by miners which have not recently been considered by the Congress. The
examples which follow are a limited sample of those which we believe are worthy of
consideration by the Committee consider during the 110" Congress:

* MSHA needs to improve the chances of an underground miner surviving an
underground explosion by redesigning ventilation systems to deal with overpressures that
such an explosion can generate. These pressures can blow out walls that direct fresh air
to areas where miners are located (stoppings), especially if the stoppings are not
constructed properly or are made from nontraditional materials. MSHA also needs to
ensure that ventilation plans are properly reviewed and monitored.

* MSHA and the mining industry need to ensure that all miners have reliable powered
transport nearby their work areas to ensure they can rapidly evacuate in the event of an
emergency. Miners can be located miles from an exit, and are often not in the best of
physical condition; a long hike under stress, using an SCSR, can be problematic.

* MSHA needs to reduce the explosive risk of coal dust. This may require tightening the
rules or practices on rock dusting, ensuring that water sprays and other traditional control
methods are fully utilized, and permitting the use of handheld meters to check coal dust
concentrations where this would enhance protection.

* MSHA needs to act promptly so as to eliminate new cases of black lung disease -- by
requiring certain miners to wear personal dust monitors, by improving ventilation in
certain areas of the mine, and by adopting a new exposure limit.

* MSHA and the mining industry need to adopt special safeguards to reduce the dangers
inherent in retreat mining, or ban such dangerous activity altogether.

* MSHA needs to eliminate silicosis and asbestosis cases associated with mining work,
and address the health problems that are associated with the use of certain chemicals
widely used in mining.

* MSHA and the mining industry need to reduce the number of cases in which automatic
machines hit miners by requiring proximity detectors on such equipment.
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* MSHA and the mining industry need to improve attention to roof fall control plans and
press for improved technology.

* MSHA and the mining industry need to provide underground metal and nonmetal
mines better evacuation and refuge requirements based on work done in implementing
MINER Act.

* The mining community needs a consistent and independent mine accident investigation
and hearing procedures, including a public hearing, to ensure that all it can from the
investigation of such incidents.

* The activities and decisions of the Mine Safety and Health Review Commission require
attention with respect to how they impact the risk reduction efforts of mine operators.

* The regulatory process under which MSHA now operates requires attention with
respect to whether it still fulfills the promise of the Mine Act or instead has become a
quagmire for efforts to delay and weaken badly needed miner protections.

* Other provisions of the Mine Act of 1977 deserve reconsideration in light of the now 30
years of experience under the Act; e.g., the lack of a general-duty clause.
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Appendix 3: Selected State Requirements

WEST VIRGINIA

West Virginia amended its mine safety laws in early 2006 to address initial problems
identified in the tragedies at the Sago and Aracoma Alma mines in that State.**® Pursuant
to the legislation, the Governor established a Mine Safety Technology Task Force to
provide advice on implantation. Following an initial report on May 29, 2006,*** some
changes were made in state requirements to reflect the findings of the Task Force.™ The
Task Force is to continue to meet on a regular basis, and hence further adjustments are
possible. Legislation has been introduced this year that would further revise West

Virginia law;**® it remains pending as of the date of this White Paper.

Self-Contained Self-Rescuers (SCSRs)

West Virginia requires that each miner wear or have within his immediate reach an SCSR
that will last for at least an hour.™" West Virginia requires mine operators to train each
miner in the use of SCSRs and to provide a refresher course every year.*®

Additionally, mine operators must have caches of SCSRs in the mines so that each miner
will have at least two additional hours of air, for a total of three hours of air from
SCSRs.™ West Virginia regulates the placement of the caches based on the height of the
mine and the distance the miners will have to travel escaping it; basically requiring a
cache every thirty minutes where miners would reach traversing the mine.*®

Implementing regulations issued last year required mine operators in the State to submit
Storage Cache Plans with proposed dates and proof of orders for getting all required
SCSRs in place.’® The Director of the Office of Miners’ Health, Safety and Training has

153 SB247, Jan.23, 2006. The legislation enacted amendments to several sections of the state code, in
particular Article 2, §22a-2-55, Protective Equipment and Clothing. The amendments state that they may
not be implemented until emergency rules were developed. Emergency rules have been revised several
times. The latest versions are posted on the MSHT web site, and citations refer to the latest versions staff
could identify.

154 Mine Safety Recommendations, Report to the Director of the Office of Miners’ Health, Safety and
Training, http://www.wvminesafety.org/taskforce.htm

155 The implementing emergency regulations actually change specific requirements of the code adopted by
the legislature. In a few places, infra, we note those changes.

156 SB68. The latest version we have examined is that reported by the Committee on the Judiciary on
February 7, 2007. A final senate vote is scheduled for February 20, 2007.

B7TW. Va. Code § 22A-2-55(f)(1). See also W. Va. CRS §56-4-5.1. However, the rules permits miners to
be equipped with units less than one hour as long as they provide twice the amount of air needed to get to
the closest storage cache. W.Va. CRS §56-4-5.2.

%8 W. Va. Code § 22A-2-55(f)(1).

YW, Va. CRS 856-4-5.1.1 & 5.2.1.

OW. Va. CRS §56-4-5.3.1.

I W. Va. CRS §§56-4-6.
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recently announced that the agency will hold mine operators to the deadlines agreed to in
their plans for having the SCSRs in place.'®®

By law, the Office of Miners’ Health, Safety and Training is also required to conduct a
periodic evaluation of the quality of SCSR units in service through a statistically
significant sample.*®

Underground Communication and Miner Tracking Devices

The legislation passed by West Virginia in early 2006 would have required each miner in
the state to wear a communication device that is at least capable of receiving emergency
communications from the surface to any location in the mine'®*-- i.e., a one-way wireless
device. It would also have required each miner to wear a wireless tracking device that is
capable of providing real time monitoring of each individual miner underground.'®®
Mine operators were also required to train each miner to use these devices and to provide
a refresher course each year.'®

Implementing regulations issued last year, however, consistent with the recommendations
of the state’s Mine Safety Technology Task Force, have changed the rules to require an
integrated communication and tracking/locating device be provided to miners. All
operat1c6)7rs are to submit a plan for installing such a system for state approval by July 31,
2007,

Underground Refuges

West Virginia has a shelter requirement scheduled to go into effect in Spring 2007, but
could end up falling back to requiring mine operators to simply provide an extra supply
of SCSRs .

Specifically, the West Virginia Code of State Rules requires that an emergency shelter or
chamber be maintained within 1000 feet of the working face in each working section of
the mine.*®® The Rules state that every shelter approved by the state for use in
underground coal mines has to provide each miner with 48 hours worth of breathable air,
and meet a number of additional criteria.*® Every mine has to submit its shelter plans to
the state for approval by April 15, 2007.1"° However, if the Director of the Office of

162 Memo to West Virginia Mining Operations from Ronald Wooten, Director, January 8, 2007.
13 W.Va. CRA §56-4-5.6.

184 \W. Va. CRS §22A-2-55(g)(1) as enacted by SB247.

% W. Va. CRS §22A-2-55(h)(1).

166 Id.

87 W. Va. CRS §56-4-9. We understand several companies have recently applied for approval of
integrated devices, but none have been approved as of the date of this paper. State officials do not
anticipate a delay in the implementation date. See, e.g., “Manchin says mine communication moving
along”, Ken Ward, Charleston Gazette, Feb.20, 2007.

%W, Va. CRS 856-4-8.1.

W, Va. CRS 856-4-8.4.

0W. Va. CRS 56-4-8.5; the criteria the plan must meet are in W. Va. CRS 56-4-8.12
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Miners’ Health Safety and Training determines that there are no emergency
shelters/chambers approved by May 29, 2006, operators are required instead to install an
additional cache of 1-hour SCSRs at within 1000 feet of the face.'

Rescue Teams

Under West Virginia law, mine operators are required to have “mine rescue coverage” at
each active underground mine.'’? This means that a mine operator must either have two
mine rescue teams of his own, *” or that the mine operator must contract out to make
sure that at least two mine rescue teams are available when miners are underground.*”
Having a mine rescue team “available” means that the team can get to the mine in a
“reasonable” time'", but no rescue team can be located more than 2 hours from the mine
it is responsible for.'"

Each mine rescue team is required to have at least five members and one alternate
member.”” Each member is required to initially trained by a state certified mine rescue
instructor.® Thereafter, each member is required to have 40 hours a year of refresher
training, with underground sessions every 6 months;*’ but there is no requirement that
the training take place in the mines for which team members are responsible. The law
also establishes minimum requirements for the equipment to be provided to mine rescue
teams, and for the forward provision of this equipment in rescue stations. **°

No legislative changes were made in 2006, except that mine rescue teams and individual
members were given protection under the State’s “good Samaritan” law.*®* However, the
State also operates its own rescue teams and mine rescue stations,'®? and this capacity
was expanded in 2006.'%

L W. Va. CRS 56-4-8.14. We understand several companies are expected to soon apply for approval of
emergency shelter/chambers, but none have yet been approved, and State officials do not currently
anticipate a need to go to the SCSR fallback. Should that become necessary, those SCSRs would
presumably have to go on backorder or they would have to be filled with the type currently available
(Draeger). See the general discussion of SCSRs in the body of this paper.

2W. Va. CRS §22A-1-35(a).

13 W. Va. CRS §22A-1-35(b)(1).

* W. Va. CRS §22A-1-35(b)(2).

> W, Va. CRS §22A-1-35(c).

8 \W. Va. CRS §22A-1-35(e).

TW. Va. CRS §22A-1-35(f).

178 |d

9W.Va. CRS §22A-1-35(i).

180 \W.Va. CRA §22A-1-35(Kk), (1), (m)

81 HB4611.

82\W. Va. CRS §36-44-1 et. seq.

183 State of the State address by Gov. Joe Manchin, January 11, 2007.
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Special Rules for Specific Hazards

West Virginia legislation in 2006 did not establish requirements with respect to specific
hazards like seals or belt air. Legislation introduced in 2007, however, would take action
in both areas.

The legislation currently pending before the State legislature would establish a permanent
ban on the installation of seals built with alternative materials, require the certification of
all new seal constructions, and require daily monitoring and extensive remediation work
for existing sealed off areas.’®* The proposed legislation would also reference current
Federal strength requirements, but provide for changes following issuance by MSHA of
new rules on seals under the MINER Act.

The pending legislation would also require that a request to use belt air go through an
extensive review process and be approved on a case by case basis.*®

Penalties

Under existing law, the amount of civil monetary fines depends on 5 factors: the gravity
of the violation, the history of previous violations, the size of the business charged with
the violation, the mine operator’s good faith in complying after the notification of the
violation, and whether the mine operator was negligent.**® This is one less factor than
MSHA has to consider in assessing violations; the Federal agency must consider whether
the fine would put the mine operator out of business.*®’

In the case of very serious violations, the Director of the Office of Miners’ Health, Safety
and Training is empowered to impose a “special assessment” which means a fine of
between $5,000 and $10,000.'® Such circumstances that warrant a special assessment
include violations that involve serious or fatal injuries, a failure to comply with orders
from the Office of Miners’ Health, Safety and Training, the operation of a mine after a
closure order, violations involving imminent danger, violations where there is a high
degree of negligence, or a violation involving discrimination.'®

Under legislation now pending before the West Virginia legislation, a finding of
imminent danger would also trigger a review of the mine’s enforcement history; and if it
is determined the mine has a history of repeated significant and substantial violations of
the same or related standards caused by unwarrantable failure to comply, the entire mine
may be closed.'*

184 SB 68, Article 2.

185 |d. Other bills would go further and ban the use of belt air altogether. “Lawmakers seek additional
mine safety measures,” Tom Breen, Jan.26, 2007.

®W. Va. CRS §56-12-3.2.1-5.

187 See note 123, supra.

188 W. Va. Code §22A-1-21(b)(2).

89 W. Va. Code §22A-1-21(b)(2)(A)-(F).

%' SB 68, Article 1.
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KENTUCKY

Kentucky amended its mine safety laws in early 2006 to address initial problems
identified in the tragedies that year.*** The legislation established a Mine Equipment
Review Panel to consider best available mine technologies. The Panel issued a report in
November 2006.'% Legislation has been introduced this year that would further revise
the law;'* it remains pending as of the date of this paper'**.

Self-Contained Self-Rescuers (SCSRs)

Legislation in 2006 requires that all underground miners must be provided with two
SCSRs and that every miner should have the SCSR within 25 feet of them at all times.'*®
The law also requires all licensed mines to maintain caches of SCSRs.**® The law
required all caches to be in locations readily accessible to the primary and secondary
escapeways, °" and in particular to establish their number and location “in accordance
with the most recent rules, standards, and regulations issued by the United States Mine

Safety and Health Administration.'*®

The law states that by July 1, 2007 the mines must either have the appropriate number of
SCSR’s or the mine must have its deadline extended by the commissioner if it can
provide substantiated proof of unavailability.'*°

Underground Communication and Tracking Devices

Kentucky law was amended in 2006 to require each mine to have telephone or equivalent
service to various underground locations.?® However, the law did not require that one-

91 5B 200, signed April 21, 2006.

192 Report and Recommendations to the Office of Mine Safety and Licensing, Mine Equipment Review
Panel, November 2006,
http://www.olms.ky.gov/homepage-repository/Mine+Equipment+Review+Panel+Report.htm The latest
draft of HB 207 we have reviewed would require annual reports by the Panel in the future.

1% HB 207 (Rep. Yonts).

194 See, e.g., Associated Press, “Ky. Mine safety bill stalls”, Roger Alford, Feb.15, 2007. The references to
the bill in this paper are to a version circulated in mid-February. However, we understand from press
reports that the bill reported to the full House is very different from the version we examined. Lexington
Herald-Leader, Feb.22, 2002.

1% KRS § 352.133(1) (2006) & KRS § 352.133(2)(d) (2006).

1% KRS § 352.133(2) (2006).

197 |d

19% KRS § 352.133(2)(c) (2006). The Task Force recommended that the Federal rules in fact be changed to
have the caches at intervals of 50% of the SCSR rating, as opposed to every 30 minutes (which is 50% of
one hour), in order not to discourage the development of SCSRs that can last longer. Note 40, supra, at 6.
The original version of HB 207 (2007) would have tightened up on how close SCSR caches have to be
placed; under section of the bill as introduced, caches would have to be at internals of 1,250 feet for coal
seams of 48 inches or less and intervals of 2,500 feet for larger seams. This provision does not appear in
the latest draft we have reviewed.

199 1d. As of the date of this White Paper, we have no information that the July 1, 2007 date has been
extended.

20 2006 Ky. Acts 185, Section 1.
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way or two-way wireless communication devices, or tracking devices, be provided to
miners. The Mine Equipment Review Panel recommended no legislative action at the
state level in light of the efforts being made at the Federal level to implement the MINER
Act requirements for such devices.?™

Underground Refuges

Kentucky law does not require that miners be provided with underground refuges. The
Mine Equipment Review Panel recommended no legislative action at the state level to
provide for refuge chambers, in light of the efforts being made at the Federal level to
implement the MINER Act requirement for refuges. %2

Evacuation Training

Legislation in 2006 required each mine in Kentucky to develop and implement a training
program in mine emergency evacuation and firefighting that instructs all mine personnel
in the proper evacuation procedures.’®® Escapeway drills are required for each miner
every 90 days.*®* The law did not include any requirements about training under realistic
emergency conditions, nor about training in the use of SCSRs. Subsequently, however,
the Kentucky Mine Equipment Review Panel recommended that training more closely
simulate emergency conditions, and include donning the SCSR and switching units.?%

Rescue Teams

Kentucky law currently provides that a mine operator is to have available a trained rescue
team within an hour of the mine, and that the State is to provide such a team if one is not
otherwise available.?®

Legislation introduced in 2007 would require 2 emergency medical technicians be
available during each underground shift with at least 1 of these stationed underground.?”’

Special Rules for Specific Hazards

The Mine Equipment Review Panel recommended continuing a state program established
soon after the 2006 tragedies that required existing seals made of non-traditional
materials be monitored, and that remedial actions be taken if the seals are in poor
condition, damaged, or the atmosphere behind the seal contains from 3 to 20 percent
methane. It also recommended certification of the constructive of alternative mine

201 Note 40, supra, at 5.

202 Note 40, supra, at 7.

203 KRS § 352.640(6) (2006).

2042006 Ky. Acts 185, Section 3.

%5 Note 40, supra, at 6.

2% The introduced version of HB 207 would have modified these requirements somewhat (section 11).
However, the latest version of the legislation we have reviewed no longer contains these provisions.
%" HB 207 Sec.8.
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seals.”® Legislation has been introduced in 2007 to implement the latter
recommendation.”®®

Legislation introduced in early 2007 would also ban the use of belt air to ventilate mines
under all circumstances; mines currently using belt air ventilation would have 6 months
to switch.?® That legislation would further require all miners working underground to be
provided with a methane detector after January 1, 2008.2** Moreover, the 2007 bill
would require fireproof lifelines to be installed within 6 months (rather than waiting, as
permitted under the Federal law), for the lines normal replacement life.?*?

In addition, the 2007 bill would take a first step to address an additional hazard: the
serious risk of roof falls in retreat mining. The bill would emphasize the need to train all
miners in the operator's retreat mining plan before beginning this process, and require the
State be notified that retreat mining is beginning.?*®

Penalties

Kentucky law provides for sanctions against individuals and against mines. Some
sanctions involve monetary penalties; others involve suspension or revocation of a
necessary license. For example, in the case of an order to violate the mine safety laws
that places miners in imminent danger, an owner of the premises can be fined up to
$10,000;%** and, depending upon how many times this has occurred previously, the mine
can be fined for up to the gross value of the production for up to 10 working days.?*
Noncertified personnel can also be docked their wages for certain violations.?'®
Legislation introduced in 2007 would require Kentucky to take into account past
violations of Federal law the same way as state violations in making these
determinations.”’

State inspections

In 2006, Kentucky increased from two to three the number of annual inspections of
underground coal mines. Pursuant to legislation under consideration in 2007, this would
double to six starting in 2009, although two of the six inspections would be specifically
electrical inspections.?®

%8 Note 40, supra, at 8.

209 4B 207, section 14.

210 4B 207, Section 13.

211 HB207 Sections 19 and 24.
212 HB207 Section 16.

213 HB207 Section 21.

214 KRS §351.025(1)(b)

215 KRS §351.025(2)

216 KRS §351.025(1)(c)

217 4B 207, section 1.

218 4B 207, sections 4 and 23.
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IHlinois

Illinois amended its mine safety laws in 2006 to address initial problems identified in the
2006 tragedies.”*® The law is implemented through rules established by the Illinois
Mining Board. The 2006 legislation called for the establishment of a Mine Technology
Task Force to make recommendations to the Mining Board on best available mine
technologies that could be used by mine operators to meet the legal requirements.??°
Subsequently, additional legislation was enacted that made further adjustments to some
of these provisions, including effective dates.?**

Self Contained Self Rescuers (SCSRs)

Mine operators are required to provide each person who goes underground with an SCSR
containing an hour of air which he or she must carry while underground, and, as a result
of 2006 legislation, an additional SCSR as well.””* As an alternative, the mine operator
can provide SCSRs that must be kept within 25 feet of each person underground,??® and
more than 25 feet from the person underground if the Illinois Mining Board approves.”**
If the mine uses a mantrap or mobile equipment to enter or exit the mine, the mine must
place additional SCSR’s on that equipment.??

Beginning July 31, 2007, mine operators must place a minimum of 30 SCSRs in caches
in the mine, which are to be located at set distances that vary by seam height.?® In
addition, the Mining Board may require operators to store more SCSRs in caches if it
determines they are required for safe evacuation, in which case the operators are to
submit plans for approval .’

In addition, 2006 legislation required the Illinois Mining Board to adopt and impose a
plan for daily inspections of required SCSRs, and inspections every 90 days of SCSRs in
caches, to be sure they are operating correctly.??®

Underground Communication and Tracking Devices

In 2006, Illinois mandated that every mine has to provide each miner with a wireless
emergency communication device that has been approved by the Illinois Mining

21958929, PA -094-1041.

220 225 ILCS 705/29.07 (2007). The legislation required the Mine Technology Task Force to make
recommendations to the Mining Board on the best available technologies to implement the requirements for
communications, tracking and refuge chambers. The Task Force did make the required initial report.

2 HB0822, PA 094-1101.

zz 225 ILCS 705/11.08. PA 094-1101clarified that the additional SCSR should last for one hour or longer.
224 :g

225 |d

226 225 |LCS 705/11.08(c) as amended by PA -94-1101.

2271 225 |LCS 705/11.08(d), as added by PA-94-1101.

228 225 ILCS 705/11.08(h).
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Board.??® Miners are required to wear these devices whenever they are underground.?*
The wireless emergency communication device must, at a minimum, be capable of
receiving emergency communications from the surface at any location throughout the
mine — i.e., be capable of one-way communication.?*

In 2006, Illinois also mandated that every mine has to provide each miner with a wireless
tracking device that has been approved by the Illinois Mining Board.?*> Each person who
goes underground in the mine must wear a tracking device.”®® The tracking device must
be capable of providing real-time monitoring of the physical location of each person
underground in the event of an accident or other emergency.?** lllinois also stipulates that
“no person may discharge or discriminate against any underground employee based on
information gathered by a wireless tracking device during non-emergency monitoring.”**

In both cases, the legislation required mine operators to submit plans to meet these
requirements to the Mining Board within 3 months of enactment.”®® And it required the
devices be provided within 90 days of their approval by Federal MSHA (or 90 days of
enactment of the Illinois legislation if the devices were already approved by MSHA).%’
Tempog%ary waivers from the Mining Board were authorized for up to 90 days for delivery
delays.

Underground Refuges in Mines

In 2006 the legislature required that rescue chambers approved by the Mining Board be
provided and located within 3,000 feet of each working section of a mine.>® The law
defines a rescue chamber in such a way as to require an oxygen-generative device
capable of providing a minimum of 48 hours of oxygen for at least 10 people.?*® The law
further provided that each working section of the mine have within 1,000 feet of the fact
a specific supply of materials to use to construct barricades.?**

The legislation initially required mine operators to submit plans to meet the refuge
chamber requirements to the Mining Board within 3 months of enactment, and have
chambers in place by January 1, 2007.%** Subsequently, however, the law was amended

229 225 |LCS 705/29.05.
230
Id.
21,
232 995 |LCS 705/29.06.
233
Id.
234 Id
235 Id
236 925 1LCS 705/29.05 and 29.06.
237 225 ILCS 705/29.07(b)
2%8 225 ILCS 705/29.07(c)
2% 225 |LCS 705/11.09(a)
240 225 |LCS 705/1.23
281 225 |LCS 705/11.10
22 p A, 94-1041, adding 225 ILCS 705/11.09(c)
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to provide that plans must be submitted on or before May 1, 2007, and to eliminate the
actual implementation date reference.?*®

Rescue Teams

Illinois requires itself by statute to maintain 4 mine rescue stations, and, in 2006, required
that each be certified by the Mine Safety and Health Administration of the U.S.
Department of Labor.2* The 2006 amendments require each mine operator in the State
to provide employees to serve on a rescue team and must compensate these employees
who are serving as rescue team members at their regular rate of pay.**®

Special Rules for Specific Hazards

Legislation in 2006 did not focus directly on strengthening seals. The legislation did,
however, adopt some safeguards to be used when extracting methane from sealed areas
(which is a method of actively managing those areas).?*®

The 2006 legislation did not address the issue of belt air. The Illinois Administrative
Code says that whenever belt conveyors are in locations where fire would create a hazard
to personnel, the belt conveyers must have switches to stop the drive pulley automatically
in the event of excessive slippage.?*’

At least two travelable passages are to be designated as escape ways, at least one of
which must be equipped with a lifeline cord.?*® By definition, all lifeline cords must be
fire retardant.**® Tag lines to help miners stay together during an escape must also be
provided.?*°

23 p A, 94-1101, amendment to 225 ILCS 705/11.09. We understand from State officials that they
continue to expect all mine operators to comply with this deadline.

244925 |LCS 705/11.01. We understand that two have not yet been funded.

245225 |LCS 705/11.07. This obligation under State law would be in addition to whatever obligation large
mines have under the MINER Act to field their own teams.

246 9225 |LCS 705/13.17.

2762 111. Adm. Code 220.110 (h).

248 225 ILCS 705/19.11.

249 925 |LCS 705/1.19

20 225 |LCS 705/13.16.
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