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PROCEEDIL NGS
(9:00 a.m)

MR. NI CHOLS: Good norning. Can you hear ne in
t he back? Can you hear, Bob. [I'm Marvin N chols, the
adm ni strator for Coal Mne Safety and Health. Welcone to
MSHA' s public hearing on devel opnent of its final standard
for hazard conmunication. The nenbers of today's panel are
Ernie Teaster on nmy left. On ny far left is Robert Stone
with the Standards Office. Ernie is the adm nistrator for
nmetal and nonnetal. On ny right is Deborah G een and Bob
Snashall. They're with the Ofice of the Solicitor. And
Cherie Hutchinson is with the Ofice of Standards. And
Ri chard Feehan is with the Ofice of Education Devel opnment
and Policy.

W're here to listen to your conmrents on the
requi rements contained in the hazard conmuni cation interim
final rule which MSHA published on Cctober 3, 2000. The
hearing is being held in accordance with Section 101 of the
Federal M ne Safety and Health Act of 1977. As is the
practice of MSHA, formal rules of evidence will not apply.
Therefore, today's proceedings will be conducted in an
i nformal manner.

Let ne briefly give you sonme background on the

rul e and highlight its major provisions. On Novenber 2,
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1987, the United M neworkers of America and the United

St eel workers of Anmerica jointly petitioned MSHA to adopt
OSHA' s hazard conmmuni cati on standard to both coal and net al
and nonnetal mnes. They based their petition on the need
for mners to be better informed about chem cal hazards. In
their petition, the union stated that mners are frequently
exposed to toxic and hazardous chemi cals, both underground
and on the surface.

To support their petition -- to support their
position, the petition cited an incident in northern
M chigan in which mners were hospitalized after being
exposed to unknown flotation reagents. The petition also
specifically noted that work at both surface and underground
coal and netal and nonnmetal m ne exposed mners to a variety
of hazardous chemi cal s.

For exanple, the petition stated that expl osives
contain organic nitrates that produce nitrogen oxi des and
amoni a when detonated. Roof buil ding systens contain
plastic resins and reactants. Solvents used in equi pment
and mai ntenance are both toxic and flammable. And mll
reagents can realize hydrogen sul fide, cyanide, or other
danger ous chem cal s.

In response to this petition, MSHA published an

advanced notice of proposed rul enaki ng on hazard
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conmuni cation on March 30, 1998. 1In addition, in the
advanced notice of proposed rul emaki ng, we indicated that we
woul d use the OSHA hazard communi cation standard as the
basis for our standard and request the specific comments on
a nunber of related i ssues. W published a notice of
proposed rul emaki ng on hazard conmuni cation for the m ning
i ndustry on Novenber 2, 1990. W also held three public
hearings in Cctober in 1991, one each in Washington, D C ,
Atlanta, Georgia, and Denver, Colorado. The record closed
on January 31, 1992.

W received a wide variety of comments on our
advanced noti ce of proposed rul emaki ng and proposed rul e.
Comment ers included both small and | arge mning conpanies, a
variety of trade associations, including those representing
specific mnerals, state mning associations, chem cal and
equi pment manufacturers, national and | ocal unions, a nenber
of Congress, and two federal agencies.

W reopened the rul emaking record on March 30,
1999, to receive conments on the inpact of certain statutes
and executive orders affecting the proposed rule, including
ones to evaluate the inpact of a regulatory action on smal
m nes; state, local, and tribal governments; and the health
and safety of children.

In addition, we requested comments on the
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5
i nformation coll ection and paperwork requirenments of certain
provi sions of the proposal now considered as an information
col l ection burden under the expanded definition of
"information" under the Paperwork Reduction Act of 1995.

Most MSHA regul ati ons do not require an eval uation
of their inmpact on the environnent. However, health
standards do. This was brought to our attention, and we
t ook the opportunity to remedy the oversight by al so
requesting coments on the effect of the proposed rule on
the environment. W received seven comrents to the limted
reopeni ng of the rulemaking record, primarily fromtrade
associ ati ons and | abor organizations. The rul emaking record
cl osed on June 1, 1999.

On Cctober 3, 2000, we published in the Federal
Register an interimfinal rule on hazard comunication. W
provided the m ning comunity with an additional opportunity
to comment on the new plain English format of the rule and
their nost recent experience under OSHA's hazard
conmuni cation standard. W received 15 comments on our
interimfinal rule. Comenters included both small and
| arge m ning conpani es, trade associations, |abor unions,

m ners, and a federal agency.
The comment period on the interimfinal rule

cl osed on Novenber 17, 2000. W published our response to
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the witten comments, as well as those comments received
today -- excuse ne. W will publish our response to the
witten coments, as well as those conments received today
at this hearing and during the posthearing comment period in
the preanble to the permanent HazComfinal rule. W wll
consider all conmments contained in the rul emaki ng record,
fromthe publication of the advanced notice of proposed

rul emaki ng on March 30, 1988, through the cl ose of the
record on Decenber 19, 2000, in the devel opment of a

per manent final standard.

Qur HazCominterimfinal rule is based primarily
on comrents received in responses to the advanced notice of
proposed rul enaki ng, the notice of proposed rul emaki ng, and
the 1991 public hearings. W also considered the comments
received in response to our limted reopening of the record,
our experience in the mning industry, and the rel ated
standards of other federal agenci es.

To the extent practical, the requirenents of the
HazCominterimfinal rule are the sane as that in OSHA' s
hazard communi cati on standard. W devel oped sonme provi sions
to be consistent with other MSHA standards, such as the
retention period for training records. Two areas where our
standard differs from OSHA's are in the inclusion of

hazar dous waste anmong the chem cals of concern and the
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om ssion of a requirement to | abel products going off mne
property. OSHA' s hazard communi cati on standard exenpts
certain hazardous wastes and hazardous waste operations
because they have enpl oyee protections to address these
situations in other OSHA rules. Because we do not have
standards that address these situations, we needed to ensure
that m ners working with hazardous waste understand the
associ ated hazards and know to take precautions.

The HazCominterimfinal rule is an information
and training standard. It requires mne operators to know
about the chemcals at their mnes and to inform mners
about the risks associated with exposure to hazardous
chem cal s, the nethods inplenented at the mine to contro
exposures, and safety measures. The HazCominterimfina
rul e does not restrict chem cal use, require controls, or
set exposure limts. Also, the standard does not require
operators to | abel products that go to downstream users off
m ne property.

Finally, the HazCominterimfinal rule does not
require mne operators to have an independent training
program separate fromParts 46 and 48 trai ning. Under the
HazCominterimfinal rule, mne operators have the
flexibility of conbining the training requirements with

existing Part 46 and Part 48 training, as well as OSHA s
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hazard communi cati on st andar d.

In the near future, MSHA will be publishing a
conmpl i ance guide to help operators and m ners understand the
application of the permanent HazCom final regul ation. NMSHA
is also planning to develop a variety of conpliance aids,

i ncl uding a HazCom t ool box, with several exanples of a
witten HazCom program M ne operators can adapt the
program devel oped to nmeet OSHA' s hazard comruni cati on
standard because the two standards have very simlar

requi rements. Mne operators may al so obtain assistance
from organi zati ons that have devel oped generic guides to
meet OSHA's hazard conmmuni cation standard. MSHA will al so
make avail abl e the names, mailing addresses, and web site
addresses of several organizations which have devel oped a
variety of generic HazCom materi al s.

Now |l et ne briefly highlight the six major
provisions of the rule.

1. Hazard determ nation. The HazCominterim
final rule requires mne operators to identify the chem cals
at their mne and determne if they present a physical or
heal th hazard to m ners based on the chemical's |abel and
materi al safety data sheet. M ne operators nust review
scientific evidence to determne if the chemcal is

hazar dous.
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2. The HazCom program The HazCominterimfi nal
rule requires mne operators to devel op, inplenment, and
maintain a witten conprehensive plan to formalize a HazCom
program The program nust include provisions for container
| abel i ng, collection, and availability of MSDSs, and
training of mners. It also nust contain a list of the
hazar dous chem cals known to be present at the m ne and how
m ne operators will informmners of the hazards of
nonrouti ne tasks and of chem cals in unlabel ed pi pes and
containers. |If the mne has nore than one operator, or has
an i ndependent contractor onsite, the HazCom program nust
al so describe how the mne operator will informthe other
operators about the chem cal hazards and protective neasures
needed.

3. Container labeling. A label is an imediate
war ni ng about a chem cal's nost serious hazards. The HazCom
interimfinal rule requires mne operators to ensure that
cont ai ners of hazardous chem cal s are nmarked, tagged, or
| abel ed with the identity of the hazardous chem cal and
appropri ate hazard warnings. The |abel nust be in English
and prom nently displayed. The standard does not require
m ne operators to | abel m ne products that go off mne
property. However, operators nust provide the information

if a custoner asks for it.
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4. Material safety data sheet. A chemical's MSDS
provi des conprehensive technical and emergency information.
It serves as a reference docunent for operators, exposed
m ners, health professionals providing services to those
m ners, and firefighters or other public safety workers.

The HazCominterimfinal rule requires mne operators to
have an MSDS for each hazardous chemi cal at the mne. The
MSDS nust be accessible in the work area where the chem ca
is present or in a central location inmedi ately accessible
to miners in an energency. M ne operators shoul d al ready
have MSDS sheets that were provided by the supplier of those
chem cal s brought onto m ne property.

5. HazComtraining. The HazCominterimfinal
rule requires mne operators to establish a training program
to ensure that m ners understand the hazards of each
chemcal in their work area, the informati on on the MSDSs
and | abels, how to access this information when needed, and
what neasures they can take to protect thenselves from
har nf ul exposure. M ne operators may al ready cover sone of
t he above information in their current training program |f
so, they do not have to retrain mners in topics they have
al ready been trained in. Consequently, the m ne operator
shoul d have no problemincorporating any additi onal

traini ng.
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6. Making HazCominformation available. The
HazCominterimfinal rule requires mne operators to provide
m ners, their designated representatives, MSHA, and N OSH
with access to materials that are part of the HazCom
program These include the HazCom program the |ist of
hazar dous chem cals, |abeling information, MSDSs, training
materials, and any other material associated with the HazCom
program M ne operators do not have to disclose the
identity of a trade secret chem cal except when there is a
compel i ng nedi cal or occupational health need.

In closing, two cormmenters requested a public
hearing on the interimfinal rule. The purpose of this
hearing, as the public hearing notice stated, is to receive
addi tional comrents on the recently published HazCom interim
final rule. The hearing is scheduled to end at 5 o' cl ock
today. But if need be, we could go longer. It all depends
on how | ong Adele wi |l speak.

(Laught er)

MR. NI CHOLS: During the proceeding, panel nenbers
may ask questions of the presenter. And a verbatim
transcript of the hearing is being taken, and it will be
made part of the official rulemaking record. The hearing
transcript, along with all of the conments and data that

MSHA has received to date, will be available for review by
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12
the public. And, of course, the entire rulemaking record is
avai l abl e at our office in Arlington, Virginia.

I f you wi sh a personal copy of the hearing
transcript, please make your own arrangenents with the court
reporter.

W will also accept additional witten coments
and ot her appropriate data on this final rul emaking from any
interested party, including those who do not present oral
statements. Witten conments may be submitted to nme during
the hearing or sent to the address listed in the hearing
notice. Al witten corments and data submitted to MSHA
i ncluding that submtted to me today, will be included in
t he rul emaking record. The record will remain open unti
Decenber 19, 2000, for the subm ssion of posthearing
conments. And we al so have an attendance sheet that is
avail abl e here today for presenters to sign in.

Again, to allow for the subm ssion of posthearing
conments, the record will remain open until Decenber 19,
2000.

W will begin with the fol ks that have signed up
to do presentations. But at the end of that, anyone in the
audi ence that wants to conme up and nmake a statenent will be
able to do that.

So the first person on the signup sheet is Adele
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13
Abrams with MARG Diesel. So, Adele, conme on up.

M5. ABRAMS: (Good norning. |'mpleased to be here
this nmorning on behalf of the MARG Diesel Coalition to
submt additional comrents and testinony concerning MSHA' s
interimfinal rule establishing a hazard conmuni cati ons
standard for coal and netal/nonnmetal mining. And as noted
by our noderator, this rule was published on October 3,
2000.

MARG previously submtted witten comments in
response on Novenber 17, 2000. And those comrents, MARG
requested a public hearing. However, we were deeply
di sappoi nted that MSHA chose to provide | ess than one week
of official notice for this hearing, which prevented the
menbers of the MARG coalition, who live largely in the
western states, fromparticipating at this hearing. And it
al so prevented a neaningful tinme to prepare for the hearing.
Moreover, we're stunned to learn that MSHA is providing only
t hree working days for preparation of witten posthearing
conments, with the comrent period closing just days before
Chri st mas.

It is unfortunate that MSHA is not truly
interested in providing the opportunity for a full and fair
hearing on this critical rulemaking initiative, but it

appears notivated by a desire to rush this to final
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publication before the change in agency administration. It
is also curious why the agency feels conpelled to
short change the rul emaki ng coment process when it waited a
full decade between publication of the proposed rule and
publication of the so-called interimfinal rule in October
2000. If the need for the standard is so urgent as to
require this unprecedented short notice, then why did the
agency wait ten years to bring it to a culmnation?

As we noted in our witten comments, MARGis a
coalition of mning conpanies involved with netal and
nonnetal mning, and its operations are under NMSHA' s
jurisdiction. MARGis particularly interested in this rule
because of its requirenments concerning di esel equi pnment and
its incorporation by reference of standards established by
t he Anerican Conference of Governnental |ndustria
Hygi eni sts, ACAH, and the findings of the International
Agency for Research on Cancer, or |ARC

Several nenbers of MARG and ot her organi zations
have recently filed suit challenging the interimfinal rule
because of its procedural deficiencies, in appropriate and
unjustified content, and its inproper del egation of
rul emaki ng authority. And MARG does agree with those
positions, as |I'll be explaining further.

MARG nmenbers do support the reduction of
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accidents, injuries, and illnesses at mnes through
proactive safety and health prograns and conpliance with
standards that are supported by sound science. However,
after careful review, we have concluded that MSHA' s interim
final rule establishing a HazCom standard for the m ning
i ndustry is procedurally and substantively flawed, and it
must be wi t hdrawn.

MSHA's interimfinal rule is characterized by the
agency as both a safety standard and a heal th standard,
promul gat ed under the authority of Section 101 of the M ne
Act. But MSHA has clearly failed to denonstrate the need
for a HazCom standard. By purposeful om ssion of rel evant
statistical trends, which actually show decreasing injuries
and ill nesses due to chem cal hazards in mning, MSHA has
si dest epped the benefit question and sinply provides
m sl eadi ng total chem cal hazard related illnesses and
injuries for two periods of time: 1983-1999 and 1990-1999.
MSHA has al so failed to distinguish those illnesses and
i njuries which woul d have been prevented if existing MSHA
regul ations, such as Part 46 or Part 48 training, |abeling,
or the use of appropriate personal protective equi pment, had
not been violated. Both of the MSHA exanples used in the
interimfinal rule do, in fact, relate to violations of

exi sting standards.
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Ironically, MSHA enphasizes the agency's frequent
presence on nmine properties and admits that all operations
comply at present with sone of the proposed HazComrule's
requi rements. Yet MSHA appears unable to provide accurate
data on how many m nes already have an effective HazCom
programin place, nor how many injuries or illnesses have
actually been prevented by such prograns al one, as
di sti ngui shed fromthe benefits provided by Part 46 and Part
48 training. Significantly, MSHA's projections of future
accidents and ill nesses cannot be evaluated or verified
because MSHA has not provided the necessary contextual data
or accurate incidence trends.

MARG bel i eves that a separate HazCom standard is
not needed for the m ning industry because current NMSHA
standards provi de adequately for enployee training on
hazards, as well as container |abeling and product safety
information. MSHA has failed to adequately articulate a
significant risk that exists in the absence of a separate
HazCom standard, a risk that could not be reduced or
elimnated by full enforcement of their existing standards.

The interimfinal rule will inpose unnecessary
costs on the mning industry without any commensurate safety
enhancenent. MSHA has dramatically underestinmated the

econom c inpact on mining fromthis rule, and its regul atory
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econom c analysis is fatally flawed, and it is in violation
of the Regulatory Flexibility Act and its SBREFA amendnents.
MSHA states that mine operators will be able to use off-the-
shel f materials and prograns devel oped for the OSHA HazCom
programs, but the MSHA standard differs significantly from
t he anal ogous OSHA rule, and it differs to such an extent
that utilization of general industry HazCom materials wll
not satisfy the rule's requirenments. Thus additional costs
will be inposed on the mning industry to devel op m ning
specific prograns. And MSHA has failed to accurately
i ncl ude such costs in its REA

The rule itself is stale. It was published
initially in 1990, and it has been substantially altered
fromthe proposal. Thus it cannot take effect w thout
further comment, in accordance with the Mne Act and the
Adm ni strative Procedure Act. MSHA has al so inproperly
relied upon the advice and reconmendati ons of
nongover nment al sources, in violation of the Federal
Advi sory Conmttee Act. Moreover, it inproperly
i ncorporates by reference exposure limts set by private
sector organi zations, which present m ne operators with a
novi ng target for conpliance and violate traditional due
process principles and constitutional del egation of power

restraints.
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An entirely different version of the HazComrul e
was originally proposed in 1990. Not only was the format of
the rule altered, but there have al so been substantive
changes fromthe proposed rule. Moreover, in the
i nterveni ng decade between the proposed rule and this
interimfinal rule, MSHA has promnul gated additiona
regul ations, and the mning industry itself has changed.
Ten years is sinply too long for a rule to remain
unpromrul gated in such a rapidly changing regul atory and
econom ¢ environment. MSHA nmust offer this nodified rule
for additional comrent and review and a de novo discussion
of whether a HazComrule is even needed.

MSHA has failed to encourage or entertain true
di al ogue on the proposal's substantive requirenents. It
rejected industry's request to reopen the rul emaki ng | ast
year. And as part of its lip service to reg flex, SBREFA,
and the Paperwork Reduction Act, MSHA failed to obtain the
necessary information concerning feasibility and econom c
i mpact. It unreasonably and inperm ssibly mnimzed the
econom ¢ inpacts on the nearly 100,000 mne sites that are
deemed smal | business entities under the definitions of the
U.S. Small Business Adm nistration and its inplenenting
regul ati ons.

MSHA has falsely certified that this rule is not
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an econom cally significant regulatory action, and not
pursuant to Executive Order 12866. And MSHA has falsely
certified that it will not have a significant economc

i mpact on a substantial nunmber of small mining entities.
masks the true inpact by ignoring whol e categories of
expenses and by anortizing the startup costs to avoid
confronting the first year inpact on thousands of snall

busi nesses.

19

MSHA cl ai ms that the use of existing OSHA training

and program materials will reduce conpliance costs. But as

noted earlier, the agency has deviated significantly from

OSHA' s HazCom requi renents, thereby rendering inpossible the

use of such off-the-shelf materials designed for OSHA

oper ati ons.

MSHA has estimated the annual econom c inpact on

m nes at an incredibly | ow $270 per year per mine. The cost

to maintain MSDSs al one will be significantly higher than

that, and the |abeling, training, and recordkeeping

requirements will add nore costs, especially if MSHA does

not better integrate the requirenents of HazComw th those

of Parts 46 and 48. Conpliance will be a significant
chal l enge for many mnes, especially small mnes, and
especially m nes where contractors performsignificant

portions of work.
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The interimfinal rule is procedurally deficient
because MSHA either failed to give notice of and an
opportunity to comrent on the provisions actually adopted or
because the agency failed to take into consideration
comments submtted in response to the proposed rule. The
secretary blatantly failed to consider these coments, in
violation of the APA. MSHA s adoption of entirely new
proposal s, and even old proposals in a different format,
defeats attenpts at conparison with the proposal and it
negates the ability of the interimfinal rule to be a
| ogi cal outgrowth of the proposed rule. Thus, it should
have properly been issued as a proposed rule for a second
round of conments.

MSHA fails to articulate a significant risk
resulting fromcurrent policy, nor a benefit to be derived
fromthe proposed addition of this standard to the
secretary's existing arsenal of enforcenent weapons. Under
the Mne Act, the secretary has authority to devel op,
promul gate, and revise as nay be appropriate inproved
mandat ory health or safety standards for the protection of
life and prevention of injuries in coal or other mnes.
However, the data upon which this rule's purported risk
assessnment is based spans 16 years ending in June 1999, and

this ignores completely any preventive effect of MSHA' s new
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Part 46 training standard, which covers 10,000 surface
nonmet al mnes, and which only took effect on Cctober 2nd,
the day before this interimfinal rule was published.

Section 101(a) of the Mne Act requires the
secretary to denonstrate that the old standard or current
conditions present significant risks and that the new
standard will produce substantial benefit and be feasible.
The secretary has sinply failed to satisfy this burden.

Al t hough MARG will not repeat in its entirety the
specific concerns articulated in our witten coments, | do
wish to stress a few fatal flaws in this rule. First of
all, MARG opposes MSHA' s inclusion of hazardous wastes
regul ated by EPA in the HazComrule. This is a significant
departure fromthe OSHA HazCom standard that will nake it
| mpossi ble for mne operators to use off-the-shelf
materials. Moreover, such coverage is wholly unwarranted
because hazardous wastes are al ready subject to extensive
regul ations at mnes inposed by the EPA, including
mani f esting requirenents, handling, |abeling, training, and
di sposal requirements. There is sinply no justification for
addi ng a second | ayer of duplicative regulation enforceable
by MSHA.

Second, MSHA should reverse its decision not to

exenpt basic mnerals and dusts fromthe HazComrule. These
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materials are not chemicals in the normal sense of the word,
but they are natural ore bodies, and they are fully
addressed in MSHA' s nandatory training requirenents under
Part 46 and Part 48. It is absurd to inmagine mners
consulting in MSDS for the natural mnerals that they are
extracting, such as salt, stone, and trona. Extension of
the MSDS requirenents to such basic mning mnerals
represents a superfluous, unjustified regulatory
requi rement, and it nust be elimnated fromthe final rule.

Third, MARG strongly objects to MSHA's use of
nongover nment al sources, particularly ACAH and | ARC, to
det erm ne whet her particul ar chem cals are hazardous and
what the | evel of hazard is. As MSHA recognizes in its
preanbl e, these organi zati ons do not use the equival ent of
federal notice and comment rul emaki ng to nake their
determ nations. And a nunber of their determ nations
directly applicable to the mning industry remain highly
controversial or have been negated by nore recent scientific
findings, such as the 1ARC finding for crystalline silica.

Mor eover, since MSHA will require mne operators
to train their enployees using MSDSs that list the "latest"
ACA H findings, MSHA is effectively doing a back door air
contam nants rul emaking. They are inplenmenting ACGH

threshold limt values that have never been subject to any
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MSHA notice and comment rul emaking. And these are the very
sane TLVs that the U. S. Court of Appeals prohibited OSHA
from adopting en nasse w t hout engagi ng i n substance-
specific risk analysis, in the AFL-CI O v. OSHA case, 1992.

Thus, both the listing and the training
requi rements associated with the ACAH TLVs are an invalid
del egation of rul emaking authority to a nongovernnenta
agency. And | mght add that MSHA is also relying upon this
in the role of a federal advisory commttee w thout
complying with the backup requirenents. MSHA cannot legally
present mine operators with such a noving target for
conpliance, nor can it delegate its rul emaking authority.
Such incorporation by reference is sinply not permssible
under the M ne Act, the APA, and basic constitutional
principl es.

I n conclusion, promulgation of this rule as an
interimfinal is procedurally inproper, arbitrary, and
capricious, and it nust be withdrawn. |If MSHA is determ ned
to proceed with this rul emaking, then additional tine nust
be provided for hearings in other parts of the country and
al so suppl enental comments, nore than a three day
post heari ng conment period, so that nenbers of the m ning
conmunity will have a meani ngful opportunity to testify.

MARG urges MSHA to withdraw this flawed standard and to
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consider the M ne Act's mandates over political expediency.

Thank you.

MR. NI CHOLS: Thank you, Adele. You tal k about
this short post-comment period. |If you look at the history
of the rule, this has been a topic of discussion and
consi deration with MSHA and the m ning comunity for about
12 years. W had proposed rules, public hearings, a
reopening of the record for |limted purposes, and now this
proposed rule, proposed final interimrule. Can you inmagine
any new i ssues that could be addressed after this |ong
record of rul emaki ng and conments we have al ready had?

M5. ABRAMS: Well, yes, sir, | can. For starters,
the benefits of the newy enacted Part 46 training. At the
time that | testified before you all back in 1991, in
Atlanta if | recall, one of the perceived benefits of this
rule was to bring training to the many stone, sand, and
gravel operations at which MSHA was prohibited from
enforcing training. That |andscape has changed today, and
all of those mners are already provided wi th thorough
hazard recognition training, which includes, as | think OSHA
recogni zes, many of the elenments that would be codified
separately here.

It seens like this rule is just putting forth an

opportunity to wite duel citations for perhaps the sane
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training violation. Another thing that has changed -- and
this is critical. It is not brought up in MARG s testinony,
but it is noted in the testinmony of the American Society of
Saf ety Engi neers. The federal government is now involved in
a total review of its hazardous conmmuni cation requirenents
as part of a global harnonization program Jennifer Silk
(phonetic) at OSHA is leading the effort on this, along with
Mary Frances Lowe (phonetic) at the EPA. And as a result,
it is totally inappropriate for MSHA to be going off in its
direction now pronul gating a HazCom which may, if it is in
fact going to mrror OSHA's, may be subject to change within
the next two or three years as OSHA agrees to get into a

gl obal harnoni zati on systemalong with the rest of the

wor | d.

You know, we live in a gl obal econony. And MSDSs
and | abeling requirenents will have to be changed. Training
will have to be changed. Al of that should have been

consi dered and coul d not possibly have been consi dered
during the original coment period back in 1990 and '91.

And finally, with respect to the incorporation by
reference of the ACGH TLVs, at the time this rule was
proposed, and at the tine the original hearings were held on
this, that decision of the Eleventh Circuit in the AFL-CIO

v. OSHA case had not yet been rendered. Personally, |
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believe that if OSHA had proposed its HazCom standard after
that decision, it itself would not have been able to
i ncorporate use of the ACAd H references on MSDSs. But MSHA
now i s not starting with a clean slate, and it nust operate
within the existing | egal environnent.

It is inappropriate to delegate authority to these
nongover nment al bodies. And the participation of MSHA and
OSHA personnel on those so-call ed consensus organi zati ons
turns that into something akin to a federal advisory
conmittee.

These are all things that the agency needs to | ook
at, should have | ooked at. And these are things which
warrant opening this up for a republication as a proposed
rule with not a truncated comrent period such as has been
of fered here.

MR N CHOLS: Well, we have | ooked at a nunmber of
t hose issues. You talk about Part 46 training. In the
preanble, we talk about, well, the period 1990 t hrough 1999.
There was in excess of 2,000 chem cal burns. | think about
hal f of those were lost tine injuries. And in that sane
data, there was over 400 poisonings. Now if you set -- and
the | eading area was bitum nous coal operators.

Now coal m ne safety and health has had Part 48

training since 1978. And the netal industry has had Part 48
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training since 1978. That training alone is not getting the
j ob done, as evidenced by those nore than 2,500 chem cal
accidents. So the agency believes we need a regul ation that
focuses on chenical hazards.

M5. ABRAMS: If | mght, though, you noted in your
openi ng remarks that a separate training programwoul d not
be necessary, and that the training under HazCom can be
provi ded as part of Part 46 and 48.

MR. NI CHOLS: They can.

M5. ABRAMS: | woul d suggest that if chem ca
burns are happeni ng because of inadequate hazard recognition
training under Part 48, that that is a citable condition now
under Part 48, and that an additional rule is not needed.
There are extensive training requirenments, and they are
supposed to cover this. Personal protective equipnment is
supposed to be provided to workers where there is an
opportunity for exposure to things |ike chem cal substances
or poi sons.

There are | abeling requirenments already in effect
under other MSHA standards. |If there are no | abels that
warn of the hazards, that is a citable offense. |If the PPE
is not provided or if it is provided and not worn under the
strict liability nature of the Mne Act, that is a citable

of f ense.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

28

Again, it seens like this is superfluous. And I
know MSHA's original -- and | don't have the exact
reference, but it was in our earlier coments. There was a
menor andum MSHA put out around the tine that OSHA
promul gated its HazCom st andard where the agency itself
recited that a HazCom standard for the mning industry was
not needed because of the litany of existing standards. And
t hese include the ones | have just enumerat ed.

Not hi ng has changed. None of those standards have
been rescinded. Al of those are still on the books and can
be i npl enented. And you had a new tool added, namely the
Part 46 training, to cover the remaining sectors of the
m ning industry, including construction workers. There is
not a single person at a mne site today who is not required
to have hazard training.

M5. GREEN. Adele, | need to respond to one point
that you nade that is incorrect, and that is that the agency
did not go on record as saying that an MSHA hazard
comuni cati on standard was not needed. The agency stated
that the OSHA standard did not apply to the MSHA operati ons.
It was a 4Bl issue under the OSHA Act. The agency went on
to say subsequently in its advanced notice of proposed
rul emaki ng that the MSHA needed a conprehensive hazard

comuni cati ons standard conparable to that of NMSHA
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W realize that we have the generic NMSHA
conparable to OSHA. W realize that we have the generic
training regulations. But those regulations do not require
m ne operators to specifically cover areas as the hazard
conmuni cation standard does in the training program And
those are areas we feel are very significant and will help
informmners and hel p mne operators to be aware of sone
chem cal hazards or chem cal hazards that are associ ated
with the products that they use and coul d possibly prevent
t hat .

W realize we have substantive regul ations. But
when it cones to training, this standard offers specific
training requirenments that do not currently now exist, or
you are not required to do presently, but you could
i ncorporate those into those Parts 46 and Part 48 prograns.

M5. ABRAMS: If that is the case, then | would
suggest once again that the cost estimate for this rule is
substantially flawed. | know of no person who can come in
and train at a mne on the supplenental issues that M.

G een just referenced for $270 a year. And as a practical
matter, the information that appears MSHA woul d |i ke covered
is so technically conplex that inhouse people at a mne are
not going to be capable of providing that |evel of

instruction. It is going to require the use of safety
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professionals or industrial hygienists who are hired in as
consultants to the m nes.

MR NCHOLS: Well, | don't think we agree with
that as a broad brush for the whole mning industry. But
try to help us understand a bit nore of the burden of this
rule. To me, it requires mne operators to pull together
information that they already have. They shoul d al ready
have these material safety data sheets. So that information
is available to them Pull that together in a witten
program Be sure that the |labels that were provided for
chem cal s brought on mne property are still rmaintained,
maybe develop a few new ones if that is needed. But then
train the mners on the potential hazard for chemi cals that
are on mne property. And as we have already said, that can
be incorporated into the training you already do, and with
t he del ayed i npl enentati on that you woul d probably get it
right into the first cycle.

So sone of the burden escapes ne, unless there is
sonething |I'm m ssing here.

M5. ABRAMS:  Well, you know, frankly the training
in some ways is the easiest part of this to deal with
because nobst m nes do have sone sort of -- or they should
have sonme training infrastructure in place. The paperwork

burden is going to be the real bear of this. As you know,
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|'"'msure, the HazCom standard is OSHA's nost often cited
standard because of paperwork. You say that this should be
stuff that the m nes already have on site. But that isn't
necessarily the case, sinply because there has been no
HazCom st andard, so there has not been perhaps the MSDS
retention or the focus on it that there would be at OSHA
regul ated sites.

MSHA makes sonet hing of an assunption in its
proposed rule that many of the conpanies are al ready doing
this because they al so have OSHA regul ated enterprises. But
that is not the case for thousands of small mning conpanies
around the country. The |arger conpanies certainly have
t hese prograns in place, but the small mne operators, the
ones that | deal with on a regular basis, do not. Keeping
t hese systens up-to-date is certainly a burden

Again, MSHA notes that a lot of this can be done
on conmputers. But if you think about it, you know, | go to
m nes where they don't have running water, nuch |ess
computer systenms. They don't have fax machi nes.

MR. NI CHOLS: Okay. What kind of mnes are those?

M5. ABRAMS: | can think of right in Maryland, the
D nmension Stone Mne. You know, if you get into the
outskirts of sone areas, portable plants are another that

woul d not have conputers onsite. You are asking for sone
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exanpl es of problenms. |[|f you do maintain this on a
computer, you are going to have to allow all of the
contractors at your site to have access to your conputer
syst ens.

| know that wouldn't fly where I work, and I
suspect that it wouldn't fly at many of these conpanies.
Just doing the inventory of chemcals is an extrenely
bur densone j ob.

MR N CHOLS: Well, yeah, but let --

M5. ABRAMS: |If | need to change this every tine
you buy a new brand of paint, and going through to exam ne
whether it differs in any substantive way so that
suppl emental training would have to be done -- and finally,
MSHA appears to be requiring that every MSDS not only bear
the normal information that is required under the OSHA
HazCom standard, but that it also reflect the appropriate
and currently enforceable MSHA PEL, which in this case woul d
mean having to go through and by hand for each chem ca
substance listed on there wite in the 1973 ACAH TLV for
nmet al / nonmetal and/or the 1972 ACAH TLV if it is at a coa
operation because otherwi se that MSDS will be inconplete,
whi ch neans that you cannot use one of these 800, you know,
fax back MSDS services because those MSDSs will not contain

the mandatory information as stated in your interimfina

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

33
rul e.

This may sound like nitpicking, but it is all
i ncremental costs that have to be considered. And, you
know, |I'm | eaving aside the whole issue of having to
maintain bilingual materials. There are many mnes in this
country that have heavily Hi spanic workforces. |f you get
up into New Engl and, you have a |l ot of French workforces.
In other parts of the country, you have Canbodi ans. You
have Chinese. There sinply are not off-the-shelf training
materials in all of these |anguages.

So that is going to require bringing in
translators, or at a mninumconsultants who could train in
t he native | anguages of these workers. And they do see this
happeni ng on the OSHA side of things as well. It is very
cost expensi ve.

MR. NI CHOLS: Okay. Let's go back to that snall
rock quarry you represent. And the makeup of the m ning
i ndustry, especially netal and nonnetal, probably 75 or 80
percent operations with five enpl oyees or less, and then
you'l | have another 10 or 15 percent with 30 enpl oyees or
so, and then you'll have a few of the bigger operations.
And you said that the burden, you know, is quite a bit |ess
for the |arge operators.

Now let's look at that quarry. You have got,

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

34
what, a shop? And probably all of them do not have | abs.
So you start with a pretty basic list of chem cals at the
mne site. You have got cleaning solvents, fuel
| ubrication, and maybe a few others. But that doesn't seem
to ne |like a burdensone, conplicated thing to | ook at now.
Am | mssing something formthis rock quarry?

M5. ABRAMS: | haven't gone in and done an
inventory. But not only are they responsible for the
products that they have on site. They would al so be
responsi bl e for know ng what contractors, blasters and the
i ke, m ght be bringing on site and ensuring that those
contractors have progranms in place. You know, the
i nteracti on between the m ne operators and contractors is
anot her di nension here that |I think MSHA has |l argely ignored
interms of its tinme cost and its actual costs. It is going
to be sonething of a coordination nightmare.

Especially at the smaller mnes, you do tend to
have contractors comng in nore for specific functions who
could well be bringing substances onsite. And all of their
wor kers are going to have to have HazComtraining, which is
going to raise the cost of contracting because you are going
to have to require anyone conming on your site to be in full
conmpliance, not with OSHA' s HazCom st andard, but with MSHA s

HazCom st andard, which does differ in substance.
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MR NICHOLS: Well, | nean, they are required to
be in conpliance with other MSHA regul ati ons now. | nean, |
fail to see the extra added burden here for, you know, the
bl asting contractors you are tal king about. They are going
to be handling explosives. There is MSDS sheets for
expl osives. \What el se are they going to be --

M5. ABRAMS: Well, they are going to have to carry
an MSHA plan around with them That's burdensone. | nean,
' mnot here representing the contractors, but | do
represent sone contractors in ny other practice. You know,
it is burdensone for them now carrying MSHA training plans
around with them And this is another |ayer of things that
they have to keep in their truck, you know, and try to keep
t hi ngs up-to-date.

You are going to have to be training contractors.
Ri ght now, under Part 46 or 48, if a contractor is comng in
and they are doing a mnimal anmount of work there, they get
site specific hazard training.

MR. NI CHOLS: And why could you not incorporate
HazComtraining in with that?

M5. ABRAMS: Wl |, because the contractor is
supposed to do the HazComtraining for their workers. The
m ne operators should not be training other people's

wor kers, other than the mnimal site specific hazard
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training that is required. The contractor has the primary
responsibility for training his or her own enpl oyees, which
nmeans those contractors have to cone to that mne site
already in conpliance with the MSHA HazCom tr ai ni ng
requi rements because that is a responsibility distinct from
the site specific hazard training under Part 48 or Part 46.

MR. TEASTER But if a contractor was com ng onto
the m ne property and was going to be exposed to hazards,
hazar dous chem cals, that was produced or used by the m ne
operator, | believe the m ne operator would be responsible
for providing that site specific training related to any
hazard, be it chem cal or other

M5. ABRAMS: Absolutely. | agree with you. And,
you know, that goes back to ny point that this is already
covered under existing rules, so no further rule is
necessary. But what the mne operator is not going to be
covering are the hazards of the chem cals that the
contractor himself is bringing on. You know, if you have a
pl umber coming on site, he may be -- or she may be bringing,
you know, super Drano type of products that are being used
not in a way that they are used by the consuner, you know,
or Harry Homeowner. So therefore, they require training.

That contractor is going to have to do MSHA

approved HazComtraining. That neans his MSDSs that he
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brings onsite have to bear the | egend of what the MSHA TLVs
are for the various substances or chemcals that are emtted
by the super strength Drano.

MR. FEEHAN: Let me correct something, Adele. The
only tine that they are required to put the MSHA PEL, or the
MSHA perm ssi bl e exposure limt, on an MSDS is when they are
producing a chemical. That is what the requirenent is. Any
chem cal s that are brought onto the property, however that
MSDS cones, that is what it is. |t doesn't have to be
corrected.

M5. ABRAMS: Well, that needs to be clarified in
the final rule because | know there seens to be a | ot of
confusion in the mning industry. And | mght add, you are
then creating another issue, which is you are supposed to
make your miners aware of the air contam nant requirenents
that are in the 1973 PELs under 5001, 56-5001, and the
anal ogous coal standard. And yet you are al so supposed to
train themon the information contained on the MSDS
correct? Wich nmeans that you are going to be training your
workers on two conflicting sets of PELs because, as you
know, current PELs for nost substances differ significantly
fromthose that are currently codified in 30 CFR by the
i ncorporation of the 1973 ACA H TLVs.

MR FEEHAN: Well, but again --
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M5. ABRAMS: These are just sone of the issues.
And | can't sit here and resolve themfor you today. But
what | amtrying to do is point out sone of the inherent
problems in this rule and where clarification is necessary,
and why additional reopening for coment is probably
warranted. |f there is confusion anong the |lawers as to
what is required on these MSDSs, | can guarantee you that
sone small mne operator, you know, in Nebraska or Wom ng
is going to have a ot of trouble figuring out what they
need to do under the standard.

MR NCHOLS: Well, | think we got it here. And
t he panel can correct nme if I'mwong. But anything that is
brought on is going to have an MSDS sheet.

MS. ABRAMS:  Yes.

MR. NICHOLS: The only thing that people are going
to have to go to the incorporations you are tal king about,
the ACAH and the other docunent, is if they produce a new
chemcal at the mne site. Now |l have tried to think of how
the majority of our operators would produce a new chemi cal
and | can't come up with nmuch. | can't cone up with much
for a stone operator or a sand and gravel operator, |arge
and smal |l service and underground coal operators. There may
be sone really sophisticated m ning operation out there

somewhere that they do produce new chem cals. But | just
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can't bring it up in ny nmenory.

So | would say it is alnpst nonexistent, that they
are going to have to go to these new docunents to determn ne
an MsDS sheet for this new chem cal that is being produced
because 99.99 percent of the tine, the product being brought
on is going to be acconpanied with an MSDS sheet.

M5. ABRAMS: Well, | think your assunption is
incorrect, that 99.9 percent of the time the products wl|
have those. At mnes many times, at |least in ny experience,
people are running down to the Knmart to buy prinmer or, you
know, they are going to sone auto repair shop or, you know,
auto parts, Trak Auto type of place, buying the solvents,
and the various lubricants that are used on the equi prment.
But these are not being used in the same manner again as
Harry Honeowner woul d, so they would fall within the HazCom
requi rements. And nost of those stores -- | have never been
gi ven an MsSDS at Kmart when | have been buying paint for ny
house. And | suspect that nost of the guys who are sent at
the mnes down to pick up something because they have run
out are not going to be given an MSDS either.

This is how a |lot of the OSHA HazCom citati ons end
up being witten, are products being brought in pieceneal to
the property and not the stuff that is ordered through some

ki nd of purchasing office. That's where you end up | osing
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sone of the controls, and that's where you end up with the
paperwor k deficiencies.

MR. FEEHAN. Let nme ask a question about consuner
products, Adele. Don't the |abels that cone on even the
paint cans at Kmart -- don't those |abels cone with a
t el ephone nunber that you can call to get an MSDS, an 800
nunmber typically?

M5. ABRAMS: Sone do, sone don't. | have done a
little bit of work on product |abeling, but not that nuch.
But | can tell you the standard would prohibit you from
usi ng that product until you obtain the MSDS. And, you
know, where the rubber neets the road, if you have gone down
to get an extra can of prinmer because you have run out, it
i s because you need to finish the paint job, and you can't
necessarily stop everything and wait for three days to
obtain that.

M5. HUTCHI SON:  So what you are saying is they
al ready have sone cans there, and they are going to get
anot her one.

M5. ABRAMS: And maybe a different brand, you
know. And that's where you run into the problens.
Qobviously, if you have got an MSDS al ready, you don't need
to have one every tinme your purchase the product. But there

are, just because of the chem cal makeup of substances,

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

41
differences -- | nean, to use sonething |'mnore famliar
with, even between different brands of shanpoo you can't
conpare the | abels and say that they have the sane hazards.
They don't have the sane chemicals. | mght be sensitive to
a substance that is one but not in another. And this is the
| evel of scrutiny that | think you are going to be requiring
of m ne operators that is going to inpose a great burden
And if it is going to inpose a burden and it is necessary,
fine, but at |east be upfront about what the burden is in
terns of the econom c inpact.

MR NI CHOLS: Ckay, Adele. Thanks.

The next presenter will be M chael Sprinker, |CANC
Health and Safety Departnent. |s Sprinker here?

(No audi bl e response)

MR. NICHOLS: GCkay. Joe Main is next on the I|ist,
but I would inmagine Ji mWeks (phonetic) is going to fill in
for Joe.

MR WEEKS: Good nmorning. M nane is Ji mWeks.
"' man industrial hygienist consultant to the United
M newor kers and |' m speaki ng on the m neworkers' behalf this
nor ni ng.

It was October 20, 1987, that the m neworkers sent
aletter to -- along with the steelworkers -- a letter

signed by Rich Trunka (phonetic), the president of the
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m newor kers, and Lynn WIIlianms (phonetic), the president of
the steelworkers, that wote a letter to Bill Brockton
(phonetic), the secretary of Labor, and asked for this
standard to -- asked to wite this standard. That was sone
13 years ago.

Ms. Abrans raised the question, given the past ten
years, why the rush? The question | raise, why the ten
years? At the tine, it seened to us a very straightforward
problem OSHA had adopted a rule. It had gone through a
| engt hy rul emaki ng process. People had had experience wth
it at that tine. Enployers were famliar with the rule.
Peopl e were getting famliar with the material safety data
sheets. Many of those enpl oyers al so had m ne operations.
And to us, it seenmed very straightforward to just take that
rule and put it in MSHA, make a few adjustnents here and
there that woul d be appropriate. And so it is a nystery why
it is has taken 13 years to get here.

We're not so concerned with the rush. W would
li ke you to get on with it. W think this is a very
i mportant rule. In many respects -- | nmean, there an
extraordi nary nunmber of details involving this rule that are
i mportant and which we respect, but they should not be used
to obscure some very basic fundanmental rights, human rights,

in a way, commopn sense rites. And that is that workers need
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to know what it is that they work with. If they are going
to work in a safe and responsi bl e manner, they need to know
what those materials are, what their hazards are, what
appropriate controls to put into place. They need to know
what operators are doing to control exposure to those
chemcals. And if workers are going to be partners in
maki ng m nes safe, they need to have this information.

It is a very fundanental issue. And as we | ooked
at the OSHA rule, we thought here is the rule. There are
many aspects of that, the OSHA rule, that we didn't
particularly like. But we felt that it had gone through all
of that debate. W could live with it. Let's do it.

So one comment that | want to make cl ear about it
is that we want you to get on with this rule. W support
t he basic concept of this rule, the need for education for
materi al safety data sheets, and so on. | think that there
are things that can be done to streamline it to make it |ess
burdensone on everyone involved. But we support the basic
concept .

| particularly the idea that contractors are al so
covered by this rule because a |ot of the problens that
occur with handling chem cals cone on m scommuni cation
between different enployers and different workers with

di fferent expectations and orientations. So | think it is
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i mportant that contractors be covered.

Now having said that, there are a nunber of our
conments that | would like to highlight here. First of all,
the threshold issue is what is a hazardous chemical. The
way the rule is witten, it is frankly not clear. At one

point, it seens to put this responsibility on the m ne

operator to identify what a hazardous chemical is. | think
this is unsatisfactory. | don't think mne operators are
appropriately trained. | think if I were an operator, |

woul d experience this as a burden for themto nake that
particul ar determ nation.

What we woul d suggest is sonething along the lines
of what you put in there, a very sinple and unanbi guous
rule. If this is a chemcal that is regulated by MSHA, it
is onthe list, it is a hazardous chem cal, it counts. |
would go a little bit beyond that. | think the reference to
the ACAH TLV list is appropriate because those TLVs were
i ncorporated by reference in 1970 -- whenever it was, three
or two. | think they are obsolete in nmany respects. And
they were adopted as interimexposure limts so that they
fall within the real mof MSHA regul ated substances.

| think the inclusion of | ARC and the Nati onal
Toxi col ogy Programlist is also appropriate. Wat | would

add, however, is NITOSH N OSH puts out a rather odd book.
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It is called a pocketbook. | have never seen anyone carry
it in their pocket. It is nuch too big. But it lists al
chem cal s for which NI OSH has proposed or reconmended
exposure limt. And the RELs cone from a governnental body.
They have gone through review and rul enaki ng, nore so than
t he TLVs.

Again, if you look throughout the Mne Act,
everywhere where there is a recommendati on that MSHA shoul d
turn for advice on toxic chemcals, it nanes NNOSH. And so
| think that the NIOSH RELs and that pocketbook shoul d be
included. If it is on that list, it should be covered under
this rule.

Now i gnoring the REL list is such a consistent

MSHA policy, it does not appear in MSHA databases. |t does

if you dig, but you have to dig. It does not appear in
ot her MSHA rul es. | think it is no accident that it is not
on this |list. I think that is m stake. | think that the

RELs shoul d be included, and the REL |ist should be
i ncl uded.

' mnot necessarily endorsing the RELs. | am
sinply saying that if it is on that list, it should be
covered. And that, | think, is a fairly sinple and
strai ghtforward way of saying what are the chemicals that

are subject to this rule.
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The second issue is that there ar several places
in the rule where operator responsibility appears to be
conti ngent upon operator know edge of what is going on. |If
a chemcal is not known to be in the mne, he is not allowed
to have -- then he is not responsible for material safety
data sheets. There are several places in the rule where
this is the case, where operator responsibility is
conti ngent on operator know edge.

This is a problemin several respects. First of

all, it is a loophole that a |ess than responsi bl e operator
could exploit and say, well, | sinply didn't know that that
was there. |'mnot responsible for it. And it is a

| oophol e that is created.

Now there are circunstances where it is reasonable
where operators in good faith saying I don't know, | didn't
know that that was there, et cetera. And if that is the
case, then the operators should be expected to raise that
issue. It shouldn't be handed to themin this rule, saying
t hat whet her you know about it or not determ nes what you
do.

The second problemw th this condition is that it
sends a nmessage to mine operators, and in fact to mners as
wel |, that ignorance is an acceptable mning practice.

| gnorance of the chemcals that are in your mne is an
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acceptable mning practice. It is not. |In fact, this rule
is -- the purpose of this rule is to counteract that
i gnorance. And so to put it in the rule in the way in which
it is put in-- it is in our coments -- | think is a bad
idea, and it would be fairly sinple to take it out. And the
i ssues coul d be handl ed -- issues of people in good faith
not knowing -- and it could be handled later on a case by
case basis on their nerits.

Anot her comment. And this pervades the whol e
hazar dous commruni cati on problem for OSHA and for MSHA, and
it comes up with MSHA. The assunption is that mners have a
right to know and need to know i nformati on about hazardous
chemcals. To go -- the next step is that the assunption is
that the people that are going to provide that information
are the mne operators. This assunption -- and then behind
that is the assunption that m ne operators in fact know what
chem cals are in their mnes, that they know what the
hazards are of those chem cals, and they know what to do
about them

| think this is a false assunption. The question
that we raise is, who is going to train the trainers? |
think mne operators need to have some training program as
wel | because, | nean, mners have no corner on |ack of

know edge or of ignorance. | think there is plenty of it to
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go around. And | think that there needs to be sone explicit
attenpt or effort in this rule so that m ne operators can
get the training and the information that is appropriate to
manage chemicals in their mnes in a responsibl e manner

Now there are certain inbalances in this rule that
go to the issue of trade secrets. One of themis that there
are no criteria for identifying what in fact is a trade
secret. There is no, in fact, any test or determ nation or
eval uation of a claimof trade secrecy. |'mnot saying a
test would be easy. But there is no attenpt to acknow edge
that problem In fact, a mne operator could say it is a
trade secret; I'mnot going to tell you, and that's that. |
mean, who is going to question that?

So | think there should be sone attenpt nade to
identify and evaluate clainms of trade secrecy, nore than
what is in the rule already. There are provisions in the
rule for operators and recipients of trade secret
information to reach some sort of an agreenent over how to
handl e that information. | think that is appropriate. |
don't think there is any real problemw th that.

But then there is a portion of the rule that |
find very curious. And it is 47-77, paragraph C. And ||
just read it to you. "If MSHA determ nes that the

confidentiality agreement would not sufficiently protect
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agai nst unaut hori zed di scl osure of the trade secret, MSHA
may i mpose additional conditions to ensure that he
Cccupational health services are provided wi thout undue risk
of harmto the operator.”

This is a very curious paragraph in a couple of
respects. First of all, a confidentiality agreenent, even
t hough it is overseen by this rule, and this rule provides
for that sort of agreenment, that is an agreenment reached by
the recipient of the information and the m ne operator. In
many respects, this is a private agreement. And one woul d
think that in order to reach agreenent, the parties would
adequately protect their own interests so that they are
capabl e of reaching an agreenent that woul d be satisfactory
to them

So | don't see why the governnent should intervene
at all in that. | think you can oversee it. You can
provide for it and so on. But | think to intervene, if you
think it is inadequate, it seens curious.

Even nore curious, however, is that you intervene
on behal f of the operator. As it says, "MSHA nay i npose
addi tional conditions to ensure that occupational health
services are provided without an undue risk of harmto the
operator."” The purpose of this rule, indeed the purpose of

t he agency, is to protect mners, not to -- you know, you
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shoul dn't run roughshod over operators. But the purpose of
the rule and the agency is to protect mners so that | don't
see why this particular provisionis in there, why you would
intervene in the first place, and why you would intervene on
behal f of m ne operators.

Ckay. Let me go on. Another -- one of the
problems in the OSHA HazComrule, and it is a persistent
problem is that there is very little quality control over
information that is on material safety data sheets. | have
seen valid material safety data sheets that would say what
are the ingredients, and they all say petroleumdistillates.
Vell, that narrows it down to only a coupl e thousand
conpounds. You know, it is better than saying it was water.
But, you know, | have seen data sheets like that. | have
seen data sheets that say there is a hal ogenated organic
compound, period. There are a couple thousand of those as
wel | .

Now t hose data sheets are not inaccurate, but they
are sinmply lacking in fundanental specificity. And there
needs to be some way of ensuring that the information on a
material safety data sheet is accurate and that it is
genui nely informative and not sinply this kind of a cynical
di spl ay of whatever, or display of cynicism | guess, is

what it is. And it is alittle tedious, but there are
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sections within the rule, and they are in our witten
conments, in which it ends up that nobody ends up being
responsible for the quality of information on materi al
safety data sheets.

| think as a practical matter, the people that
ought to be held responsible are the people that produce
them obviously, the suppliers that supply the solvents, the
pai nt, the whatever. Those are the ones that wite the
sheets data, the ones that ought to be responsible for them
And | don't know whether MSHA or MSHA and OSHA or some -- |
don't know whet her your regulatory reach could extend to
suppliers, whether you could do that.

But what you could do is put sonme sort of
responsibility on mne operators to ensure that they get
accurate data sheets. And then if the m ne operator -- the
m ne operator could reach to their suppliers and say as part
of our condition of purchasing this stuff, we want accurate
data sheets. | think that would be a reasonable thing to
expect m ne operators to do to get that.

Now while we are on data sheets, the provision in
the rule -- and | may not understand it accurately -- that
relieves operators of producing material safety data sheets
for their products | think is a problemin certain respects.

For exanple, lead is a toxic substance. N ckel is a toxic
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substance. Chromiumis a toxic substance. Those are all
products of the mning industry. And --

M5. HUTCHI SON:  The m ning industry under the
interimfinal rule is not exenpt from produci ng MSDSs f or
t heir products.

MR WEEKS: | thought | m sunderstood it. | guess
| did. Okay. |1'Il forget that. Well, I think it is
appropri ate because, you know, there are toxic materials
that are produced by the m ning industry.

Ckay. One final comment, and that is that there
has been -- there are many comments on the burden on small
m ne operators. | think these are realistic problens. But
| think the way that they are tal ked about is inconplete.
They are realistic in the sense that you have got probably
one guy who runs the mne. He is the owner, he is the
foreman, he is the accountant, he is the payroll chief, he
is the safety officer, he is the purchasing agent, he is the
salesman. He is all of that. And to put on top of him--
maybe her in sonme cases -- to make that person a
toxi col ogist is just -- you know, it is another burden.

Neverthel ess, all of those are inportant tasks.

If one is going to operate a mine in this country,
especially a small mne, | think that m ne has to be

operated in a safe manner. And when we | ook at small m nes,
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we | ook at small mines in the coal industry, they continue
to have the highest fatality rate of any other mnes. They
have a poor record when it comes to nonitoring exposure to
dust, so that there is a burden here. And | think there is
a burden on mners who work in small mnes. And | think one
needs to | ook at | essening the burden on mners who work in
small mnes, at the same tinme that one could -- that you
coul d provide some nore technical assistance to small nine
operators.

You know, |'mjust |ooking for sone bal ance here.
I"'mtrying to remind you what -- and to enphasize that the
m ssion of the agency is to protect mners. And to do that,
| think one needs to do that in a way that doesn't inpose
undue burdens. But one needs to | ook at protecting the
mner. That is the mssion, and that is what | think this
rule is about, and | think that is what the agency is about.

So that concludes ny comments.

MR NI CHOLS: Gkay. Thanks, Jim | don't think
you can nmake the case that this rule is an undue burden on
smal | operators, given the fact that, as we said before, you
pul | information together that is readily available. And
the fact that MSHA is to do outreach with devel opi ng generic
HazCom prograns -- we'll even help wite MSDS sheets -- and

try to incorporate that into training that is already
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required by the small operators.

In fact, netal and nonnetal, with the new Part 48
regs, are right nowin the process of doing conpliance
assistance visits for the first inspection under Part 46.
Now MSHA has got a history of doing a |ot of outreach with
regul ations like fromdiesel to noise to training, and we're
going to do the same thing with the final HazCom rul es.

So it is really hard to make that case that it is
a burden for small operators.

MR, VEEKS: Believe ne, I"'mnot trying to make
that case. |I'mtrying to --

MR NICHOLS: |'m speaking nore to Jim Sharp and
Adel e Abrans.

(Laught er)

MR, NICHOLS: As | | ook past you.

MR WEEKS: No. I'mmnot trying -- | nean, | think
peopl e make -- you know, | rnean, | know sone snmall m ne
operators and so on. They have conpl ained to ne about these
things. | sinply want to focus -- when we tal k about
burden, let's tal k about the burden on the mner. Those are
t he people we need to pay attention to. | want to
acknow edge the small mne operators have a chal |l enge that
they have to deal with, and | think a |ot can be done to

help themout, but | don't want to et themoff the hook.
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MR NICHOLS: Okay. | wouldn't disagree that it's
probably not a burden to operate a mne, but this one other
piece is not going to add to that burden.

MR MAIN. 1'mgoing to object to that.

MR. NI CHOLS: Anybody got any comrents or
guestions for Jin®

MR TEASTER | just wanted to just reinforce sone
of the things you just said in regard to that. The agency
recently has gone to great lengths in outreach with
sem nars, with going to the mnes to try to nake this as
| east burdensone as we possibly can and still obtain the
obj ective, which is to provide the health and safety that we
need for our mners, and we'll continue to do that with this
rule. | see no difference.

MR NI CHOLS: Wiy don't we take a ten m nute break
and be back -- oh, let's be back at 20 until 11:00.

(Wher eupon, a short recess was taken.)

MR, NI CHOLS: GCkay. Wy don't we get started
back.

Is Mchael Sprinker here?

Ckay. Jim are you ready to come up? Jim Sharp?

MR. SHARP: The paperwork burden of this rule is
begi nning to nount.

MR N CHOLS: Don't start that stuff.
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MR. SHARP: Good norning, |adies and gentl enen.

My nanme is Jim Sharp with the National Aggregates

Associ ation - National Stone Association. | amdirector of
health and safety services for that organization, and with
me today is Steve Sandbrook, a safety and health
professional with Eastern Industries in --

MR, SANDBROOK: Center Valley, Pennsylvania.

MR SHARP: -- Center Valley, Pennsylvani a.
woul d i ke to nake a short opening statenent and then turn
over the podiumto Steve for his remarks.

|'"d like to read to the panel a letter witten by
Joy Wlson, who is president and chief executive officer of
t he National Aggregates Association - National Stone
Associ ati on dated Decenber 13 witten to Assistant Secretary
Davitt MAteer. We'll put thisin. [1'lIl give it to the
st enographer in a nonent.

"Dear Davitt: NAA-NSA is disappointed that NMSHA
has allowed so little tine for interested persons to prepare
remarks for the public hearing on the HazComrule, which is
set for tomorrow.” Again, this is dated Decenber 13.

"This regul ati on deserves the nobst serious
deliberations since it will have a significant inmpact on our
i ndustry, particularly the small business sector. Since the

noti ce was officially announced Decenber 11, interested
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parties have just three days to prepare. This limted tine

period will prevent many commenters from participating at
all, and for those who do it mnimzes the possibility the
agency will receive the benefit of the well prepared views

of affected parties that will assist the agency in crafting
an effective final rule responsive to stakehol der concerns.

"We have previously expressed concern that MSHA
has not reproposed the rule after a ten year hiatus. MSHA s
decision to call HazComan "interimfinal" rule was
unfortunate because it discouraged any comment at all from
some operators who took the designation to nmean MSHA had
made up its mnd on the regul ations.

"In addition, two NAA-NSA requests to extend the
45 day period for comments on the interimfinal rule were
deni ed by the agency. The result was a rush to neet your
Novenber 17 comment deadline, followed by yet another dash
to respond to a Decenber 4 deadline for corment to the
O fice of Managenent and Budget on the paperwork burden of
HazCom which, as you know, is substantial. These requests
were made in part because we have still not received
i mportant information from MSHA that we need in order to
make fully infornmed comrents.

"Qther affected parties share our view that the

agency has failed to provide adequate notice of and an
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opportunity for comment on this rule making, as evidenced by
t he nunerous protests formothers on the fast track HazCom
rule process. This situation is as regrettable as it is
unnecessary. W hope that MSHA will reconsider. Sincerely,
Jennifer Joy WIlson."

MR. SANDBROCK: Good norning, |adies and
gentlemen. M nane is Steve Sandbrook. [I'ma certified
m ne safety professional and the safety nanager for Eastern
I ndustries, Inc., located in Center Valley. That's just

about an hour north of Phil adel phia in Pennsyl vani a.

' m here today representing NAA and NSA. |'m not
a lawer. |'mnot an owner or an operator. |'mnot a union
| eader. | am just but one of hundreds of mne safety and
heal th professionals that will be adversely inpacted by the

current pace and nature of the interimHazComrule put forth
by your agency. Please understand nmy conm tnent and the
conmtrment of ny fellow safety professionals in providing a
safe and heal thful work environnment for the enpl oyees of our
respective compani es i s paranount.

Conpliance of the law is not a casual convenience.
It is our guide fromwhich we nust analyze, create, train,
i mpl ement, nonitor, measure and adj ust as needed not on a
one time basis, but rather daily, to assure successes in our

efforts. To this end, please |isten and understand what |
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have to say.

The fundanental problens as | see it are as
follows. First, this aggressive rule nmaking procedure has
cast a shadow over MSHA's intent on why the rule nust be
enacted so rapidly. The past history of this rule goes back
to April 7, 1986, when MSHA itself opposed pronul gating a
standard of this nature, and | quote fromthe program
information bulletin 86-2M

"...MSHA has promul gated standards requiring
mners to be trained in hazard recognition and avoi dance,

i ncludi ng the hazards of handling chem cal products.

Mor eover, warning and | abeling requirements for netal and
non-netal mnes specifically require that hazardous areas be
posted in order to warn miners that toxic substances be

| abel ed both in a manner which identifies the hazards

i nvol ved. "

Additionally, an attachnment to the PIB cited
several MSHA regul ati ons which woul d cover the intent of
HazCom that would elimnate the need for additional
regul ation that is duplicative by nature as foll ows:

30 CFR 56 and 57.16004, Containers for Hazardous
Materials. "Hazardous materials shall be stored in
containers of a type approved for such use by recognized

agencies. Such containers shall be | abel ed appropriately.”
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30 CFR 56/57.20011, Barricades and Warning Signs.
"Areas where health and safety hazards exi st that are not
i medi ately obviously to enpl oyees shall be barricaded, or
war ni ng signs shall be posted at all approaches. Warning
signs shall be readily visible, |egible and display the
nature of the hazard and any protective action that is
required.”

The third is 30 CFR 56 and 57.20012, Labeling of
Toxic Materials. "Toxic materials used in conjunction with
or discarded frommning or mlling of a product shall be
clearly marked or | abeled so as to positively identify the
nature of the hazard and the protective action required.”

| understand that tinmes change, along wi th people.
However, change of this magnitude that affects my or our
ability to effectively nmanage safety progranms w |l hinder
and seriously conprom se ny effectiveness for real tinme
safety. Currently | use an 80/10/10 split for ny efforts.
That's 80 percent of ny time is doing the wal k and tal k.
|"mout there walking. |'mout there talking to ny people.
I"mlistening to what they have to say. Ten percent of ny
time is spent pushing paper. The remaining ten percent of
the tinme is spent on training.

If this HazComrule goes into effect, I"mafraid

not only for nyself, but for ny fellow mne safety
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professionals, that split will nowturn into a 10/80/10 with
ten percent wal k and tal k, 80 percent pushing paper and ten
percent training.

Whi |l e MSHA nol ded their programafter OSHA's, the
image | see in the mrror in one of enforcenent. | have no
doubt that this rule will be the nunber one cited violation
and continue to be, as OSHA has proven since their rule was
enacted. | believe there's a |l esson here that we should
i nvestigate together. Toget her.

Toget her we, MSHA and industry, worked towards a
conmon goal in creating Part 46. Congress praised us. The
non-m ni ng sector envied us. M. MAteer shared in the
accol ades and vowed to continue to work with the industry in
the future in creating a safer work atnosphere. W are
doing this currently with prograns with the high wall safety
program wth surface haul age, with the noise and dust
wor kshop, and that's all great. That's where the rubber
neets the road when we're out there creating these prograns.

What happened? This was a perfect opportunity to
once again join together in the spirit of not only the Act,
but also in the spirit of combn sense. \Were else can you
get better input fromthose than who are to be regul ated
when in the end we can all agree on sound safety nanagenent

practices for the good of the industry and the thousands of
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men and wonen who are its foundation?

Yes, we have this period to conment and becone
part of the record. However, | again nust question MSHA' s
notive. | believe any comments at this tine are noot and
t hat MSHA has already made up their mnd and that this is a
shame.

The integrity of the agency, which was on the
upswi ng after Part 46, | feel will all be but elimnated.

M cr omanagenent breeds contenpt. Contenpt breeds poor
attitudes. Poor attitudes breeds unsafe behaviors, and
unsaf e behaviors get people hurt. W need to work together
for a safer future, and that includes devel oping the
regul ati on.

"' mnot an accountant. [I'mdefinitely not an
accountant. However, in review ng the cost analysis for the
netal and non-netal annual conpliance costs, | believe the
figures presented are grossly inaccurate. $230 to $270
estimated annual cost for conpliance. This equates into
approxi mately eight to ten hours of a safety professional's
salary if they nake $60, 000 per year.

Now, what about the other costs, such as |abeling
of material, adm nistrative costs to manage t he MSDSs,
training, internal enforcenent, inventory control, research?

| know nmy costs are a couple of thousand dollars annually
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currently to conply with ny state right to know | aws. |
have little confidence in the figures, and | believe they
need further review and cross check back to real life
appl i cati ons.

Finally, the aggressive nature of the rule making
that has occurred in the agency is puzzling. | understand
that | can expect five proposed new regul ations within the
first six months of 2001. | cannot for the life of ne
figure out why such a conprehensive agenda that will reduce
the effectiveness of the safety and health professionals in
their industry is going at supersonic speed.

|"'mnot a cynical person. However, this action is
viewed as political in nature due to potential changes
within the Departnment of Labor. | hope I'm wong, but that
is the prevailing word in the pits.

| hope you didn't just hear nme today. | hope you
were listening. Thank you very nuch.

MR NICHOLS: | don't think you woul d agree,
Steve, that working on a rule for 12 years is going at
exactly the speed of light. | think this addresses the rule
maki ng procedure you | aid out here.

MR SHARP: If | could interject there?

MR N CHOLS: CGo ahead, Jim

MR SHARP: W actually think you were considering
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arule for 14 years. Qherw se -- because the PI B was dated
in 1986, which, incidentally, is not nentioned at all
anywhere in your preanble as part of the history of this
rul e maki ng, which we consider to be a very real part of the
hi story of the rul e making.

We al so wonder why it took you ten years.
Qbvi ously when you wite rules it's a matter of resource
application. Sonmebody in the agency decided that there
wasn't obviously enough interest in this rule to push it

through in the early 1990s or it would have been pushed

through in the early 1990s. | nean, obviously there was not
an enphasis on this fromtop managenent. | nean, it's
evi dent .

Now, is that because of the indifference? Ws
t hat because of a difference of opinion within the agency?
' m asking you that question. 1'd like to have an answer to
it.

MR NICHOLS: Well, let ne answer that.

MR. SHARP: Then | want to finish with ny
st at enent .

MR NI CHOLS: GOkay. The Assistant Secretary had
at least a half a dozen priority issues he wanted to deal
with. Part 46 was one. Diesel safety rules was another.

Noi se was another. Coal mne respirable deaths was anot her
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and HazCom was included in that list of priorities. Ckay.
And di esel particul ates.

You can see we've had an aggressive agenda, and
sonme of these rul e maki ngs have cone to conpletion, and so
this is one that's comng to conpletion out of his mx of a
hal f a dozen priorities.

MR SHARP: You're tal king about M. MAteer?

MR NI CHOLS: Yes.

MR SHARP: Well, M. MAteer took office in 1994.

This rule was proposed in 1990. What happened before 1990

and 1994.
MS. HUTCHI SON:  1992.
MR SHARP: \Wat Cherie?
MS. HUTCHI SON:  1992.
MR. SHARP: No, ma'am | don't think so. The

rul e was proposed in 1990.

M5. HUTCHI SON:  Yes, but Davitt came in 1992?

MR SHARP: 1992? | don't think so.

MR NI CHOLS: 1993.

MR SHARP: 1994.

MR NICHOLS: | guess it really doesn't matter. |
mean, did you ever change bosses and get different
priorities, Jinf

MR. SHARP: Do you not agree that ten years is a
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long tinme for a rule nmaking?

MR. NI CHOLS: Not by MSHA standards, | mean.

MR SHARP: If you think ten years is a long tine,
how do you assess the rule making speed with regard to Part
46 t hen?

MR. NICHOLS: Well, you're | ooking at a one year
snapshot. We worked on the idea of pronulgating Part 46
fromthe day the training rider went on, so that discussion
was in process for 20 years before that rule was ever
conpl et ed.

MR. SHARP: Ckay.

MR NICHOLS: W were petitioned in the md 1980s
to revise the noise regs, and here it is -- you know, we got
it out |ast year, 1999.

W had a Secretary's Advisory Commttee on diesels
sonmetime in the 1980s. Finally, you know, we got the diese
safety rule out. W have done a lot of work on the diese
particul ate rule.

But for the reasons, you know, that we're here
t oday, you know, you have strong opinions on all sides of
it. It takes sone nunber of years to produce a rule.

MR SHARP: Al right. Well, | guess what |I'm
tal king about is let's talk about the different period of

time between the proposed rule --
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MR. FEEHAN. 1'd like to add --

MR. SHARP: The proposed rule and the final rule.
Ten years for HazCom The proposed rule on 46 was 199, and
it was pronul gated a year later. The proposed rule on noise
was 1996. It was pronul gated in 1999.

You know, | kind of disagree with you a little bit
on the priorities here. | do think the agency put HazCom on
a back burner, and there was a reason for it. You' ve told
me what one reason is, but I'msaying |'mnot sure that that
is the entire reason.

MR. FEEHAN. There is sone nore to the history of
this, Jim

MR. SHARP: There's sone what?

MR. FEEHAN. There is nore to the history of this,
too. Some of the comments that we received to the 1990
proposal asked us to hold off and to use OSHA's experience
in our rule making.

Now, OSHA didn't pronulgate -- you know, they were
goi ng through a rule making process until what, 1995 when
they cane out with their HazCom for general industry? 19947

MR SHARP: Well, they proposed HazComin 1983 for
SI C codes 20 to 39.

MR FEEHAN: Right.

MR. SHARP: That went into effect that year. Then
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in 1987 there was a Court decision which reconciled a |ot of
i ssues that were floating around, one of which was
di scontinuity on labeling with regard to OSHA, states that
were not under the OSHA state plan. They needed to have
some sort of preenption, so there was a deal struck to make
sure that OSHA's rule would be predom nant with regard to
| abel ing, and it woul d be extended to 3,500,000 enpl oyers
and 35, 000, 000 workers. That was in 1987, so that rule
really went into effect in 1987.

| can tell you for a fact that whenever | took ny
job in an OSHA regul ated i ndustry in 1990, one of ny first
undertakings was to get themto conply with the OSHA HazCom
rul es.

MR. FEEHAN. Wasn't there a change in OSHA
t hough? Didn't they pronmul gate for general industry in
19947

MR. SHARP: They issued a rule in 1994, which I
happen to have here actually, that basically clarified sone
m nor issues that had arisen since the rule was pronul gated,
but it was essentially the sane rule, and enployers -- al
of general industry had to be in conpliance with that as of
1987.

MR FEEHAN: Well, what | understand about the

history of the regulation is that we had comments that asked

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

69
us to take into consideration OSHA's experience with its
HCS. There was a change in the regulation for general
i ndustry back, you know, three or four years after we did
our proposed rule. Then there was also at that tinme a
request of OSHA that they have their advisory comrttee on
occupational safety and health standards | ook into whether
the HCS was effective or not.

The nmeasure of that effectiveness didn't becone
known until | think it was 1996, so really | think, you
know, that was some part of the history of the regulation
and what was going on in extending it, extending the tine
that it took

MR SHARP: Al right. So you're really
acknow edgi ng that there were devel opments between 1990 and
2000 that took place that really should have resulted in,
and this is industry's argunment, a reproposal of this rule.
You' ve just stated sone of them

Adel e nentioned the gl obal harnonization
initiative. Let me ask you this question, and | have not
finished the statement | was going to nake earlier, but I'lI
get to that. Let me ask you this. Has any federal agency
officially or unofficially asked you to repropose this rule?

MR. FEEHAN. | don't know that. Does anybody know

t hat ?
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MR. NICHOLS: [|'m not aware of any.

MR FEEHAN: | don't think we --

MR. SHARP: You don't have that know edge?

MR. FEEHAN. | don't.

MR TEASTER: Do you renenber his comment on the

earlier statement you said about Part 46? Part 46 was a
rule that there was a lot of work up front before the rule
maki ng process officially began. There was a consensus by
nost of the concerned parties that there was a need for this
rul e.

The rule, when it went out, didn't have a | ot of
opposition to it, plus through the negotiating process of
getting this rule making there was a deadline that was set
that we tried to neet, so | don't think when you're talking
about nunbers just for a certain portion of the industry,
and nost of the people in that industry recogni zed that
there was a strong need for training of the mners, so we
got that one through with very little opposition. Not that
we didn't have sonme differences, but for the nost part.

| don't think that woul d necessarily be related to
this type of rule making where you have varying opinion of
what the rule should | ook Iike.

MR. SHARP: But you will not deny ny timng, if

you | ook at opposed versus final, that HazCom t ook ten, Part
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46 took one, the noise rule took three. You proposed the
di esel particulate rule in when, 1997-1998? It's about to
be finalized in 2000. That's three. |If you ook at it from
t hat perspective, we're tal king about an extended period of
time.

You' ve al so acknow edged fromthe panel here just
a few mnutes ago that there have been changes that have
taken place in the last ten years that bear on this rule
maki ng. Wiy then didn't you -- and you cannot answer the
guesti on whether or not another federal agency has asked you
to repropose, yet you did not repropose the rule. Wth all
of this going on, you did not repropose the rule.

MR. NI CHOLS: You know, we may have to agree to
di sagree on the need to. | nean, it's our position that we
have had a | ong history of back and forth in public hearings
and proposals on this issue and that we have devel oped a
good, common sense, straightforward rule.

| f you have additional conments, that's what this
hearing is for. | nean, you know, give themto us today.

MR, SHARP: Well, |I'm comrenti ng.

MR NI CHOLS: Al right.

MR SHARP: You're hearing it.

MR NICHOLS: But to say this rule has not been --

you nentioned noise. | mean, we worked on that rule for 12
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or 15 years. It probably tracks the sane tine frame as
HazCom does.

If ny nenory serves nme, the diesel advisory
comm ttee probably tracks the sane tinme period. It was
during a previous -- I"'mnot sure if it was during the
previous Adm nistration, but it's got some age on it. All
our stuff has got sonme age on it.

MR. SHARP: But this rule has sonme real age on it
when it conmes to proposing it and finalizing it. That is
not the case with the other rules that | have cited. It's
j ust not.

Look at it fromny perspective. That raises a
guestion. That raises a question of what the agency's real
intent was and were they unified on this and what was your
enphasis. |If you had wanted that rule to cone out in 1992,
it would have cone out in 1992. |If you had wanted that rule
to come out in 1994, it would have cone out in 1994.

Now, let me just go on with the rest of ny comment
about the timng of this. Nowthe rule is out. You issued
an interimfinal rule form which is a strange duck in terns
of MSHA rule making. | mean, that's not a common practice
of the agency -- | think you'll agree with that -- to issue
it inthe interimfinal as opposed to final.

Then you give us a nere 45 days to respond to a
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rule, a nonth and a half to respond to a rule that took you
119 nmonths to issue in final form Do you really think that
we could in 45 days get all the information, for exanple,
that we needed on the econonic anal ysis inpact of this,
study what you have done, prepare our own anal ysis and then
distill that analysis in such a way as to put that into a
proper context for conment in 45 days? Do you think that we
coul d have done exactly the sane thing with regard to
significant risk?

You yourself have admtted you' ve got a database
of 50,000 of which 410 are for poisonings. W asked under a
FO A to get that database on Septenber 29. W got an
i mpressive and fairly rapid response to it, but we still did
not have all the information that we needed even to analyze
t hat dat abase by Novenber 17. W did not have that. W
don't think we still have that.

You asked for comment fromthe industry. W can't
gi ve you comrent when you rush us, and we don't understand
why you rush us when it takes you 119 nonths and you only
want to give us 45 days. Now you keep this pace going with
t hi s hearing.

If you really want to know the inmpact of this on
smal | businesses, if you really want to know that, you

shoul d do what you did with Part 46. You shoul d have
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hearings all over the country, and you should all ow enough
time for associations |like NAA-NSA to explain the rule to
smal | busi ness because | assure you the small business
operator is not going to get this thing and read through it.
He won't read through the whole thing, and he won't even
read through the | ast seven pages, which is the rule itself.
He won't do that. It has to be explained to him

You did that with 46. You had outreach all over
the country. It has to be explained to him and then he has
to see the inpact of it on his business, and then he has to
put that in terns that can be presented to you. That takes
time. You can't do that in three days.

MR NICHOLS: W're going to do that.

Now, what part of this rule is so conplicated that
you don't understand?

MR SHARP: Marvin, it's not that | don't
understand this rule. [I'mnot the one that has to inplenment
it. | work for a trade association that falls under OSHA

MR NI CHOLS: Okay. Let's followthis line of
t hi nki ng.

We're going to elimnate the nystery of this rule.
First of all, the rule requires that you pull together
i nformati on you probably already have. If you don't have

it, you should have it. That's the MSDS sheet for chem cals
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that are being brought on the m ne property.

You're going to have to wite up a HazCom program
Now, if you can't do that, we're going to assist in doing
that. We're going to put together sone generic ones, and
then we're going to have -- we'll have a tool box. W'l
have a conpliance guide. Then, as with every other
regul ati on we promul gate, we'll have a series of sem nars
out in the mning conmunity.

You're already required to do the training for
Part 46. There's no reason why this can't be incorporated
right into Part 46. You tal k about you're already doing
sone things with right to know. That's got to include
havi ng these MSDS sheets already, so | just don't see the
conmplication and the burden.

You may not agree with it. | don't see how you
can meke a rule that this is a nystery and it's burdensone.

MR. SANDBROOK: That's under my OSHA HCS where
have ny hot m x asphalt plants and bl ock plants and shops,
associ ated shops. Now | have to conme up with another plan
okay, to neet ny mning facilities.

Sone of those you are tal king about, the snal
facilities. 1've got two facilities right now with no
runni ng water.

MR NCHOLS: Al right. What kind of mning
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operations are these?

MR. SANDBROOK: Sand and gravel those were.

MR. NI CHOLS: Ckay.

MR. SANDBROOK: They're the smaller ones |I'm
tal ki ng about .

MR NCHOLS: Al right. Now, what kind of
chemcals are we likely to have on the property? W're
goi ng to have probably sonme gasoline and diesel fuel and
notor oil. Tell me what el se beyond that.

MR. SANDBROOK: To give you a conprehensive |ist
ri ght now - -

MR. SHARP: Sol vents, battery acid, paints,
var ni shes.

MR, NICHOLS: GCkay. We're probably up to a dozen

MR STONE: Ckay.

MR SHARP: Marvin, let ne ask you sonet hing.

Wien was the last tine you did an inventory of the chem cals
in your hone? | would urge you to do that. You're going to
get a rude awakeni ng of just how nuch you have there.

MR. NI CHOLS: For themthat pose a hazard, 1've
done all of them You know, NI OSH done a survey back a | ong
time ago and identified many, many chem cals on my property.

That's not what this rule is dealing with. This

rule is dealing with those that may pose a problemto a
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m ner .

MR SHARP: It's dealing with hazardous chem cal s,
those that are a physical and a health hazard. Hazardous
chem cals. OSHA says there are oh, let's see, 650,000 of
t hose.

MR. NI CHOLS: Ckay.

MR. SHARP: Six hundred and fifty thousand
hazardous chemi cals in the inventory that they know about.

M5. HUTCHI SON: Not a small sand and gravel
oper ati on.

MR NICHOLS: Yes. Let's talk about --

MR. SHARP: No. In the universe, in this country,
there are 650,000 hazardous chemi cal s.

You' re nmaking a point, Marvin, that it's just
t hose chem cals that pose a risk. [|'msaying no, it's not.
It's hazardous chem cals. What is that universe? Six
hundred and fifty-thousand potential chemcals we're talking
about .

MR. N CHOLS: GOkay. How many of these 650,000 are
you going to have at this sand and gravel operation?

MR SHARP: Marvin, that's what I'd like themto
cone tell you if you'll just give them an opportunity
t hr ough public hearings to do that.

MR. NI CHOLS: But common sense will tell us right
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here at this table. W' ve nentioned a dozen.

M5. HUTCHI SON:  Qur experi ence.

MR SHARP: Now, wait a mnute. Wit a mnute.
W need to be talking to the people who are going to be
regul ated. Let's hear what they think commopn sense is.

MR NI CHOLS: We've been --

MR SHARP: Let ne just say this, too. You have
said that this is not a burden to small operators, yet on
page 59052 of your preanble you admt under the Paperwork
Reduction Act that there are 24 provisions of this rule,
whi ch there probably are only 30 to 35, that have paperwork
requi rements and responsibilities. Twenty-four of them
You' ve just heard Steve say he's 8/1/1. He's going to have
to reverse his ten percent on paperwork to make it 80
percent of paperwork.

I f you | ooked at the NACOSH working group, if you
heard the Anerican Dental Association, for exanple, begging
for an exenption to this rule because of the paperwork
burden, if you read books call ed commbn sense where this is
not hi ng but a paperwork blizzard where books of MSDSs are
out in the operators' areas and are gathering dust because
nobody | ooks at them

The only tine MSDSs are | ooked at, and this isn't

in our testinony, is when sonebody has a beef against the
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conmpany and wants to raise holy heck or after there is an

i nci dent, but they never ask for themor rarely ask for them

i n advance.

Tell me this is not a -- I"'mnot a safety and
health person in the mning industry. [|'mnot at a mne.
|"mnot M. Sandbrook. | want you to hear those people tel

you what this rule is going to do, and you cut off the
opportunity to have that occur.

MR NICHOLS: | don't think we have.

MR SHARP: That | think is shameful.

MR. NICHOLS: W haven't done that.

MR SHARP: How can you say that, Marvin, when you
give 45 days for a rule that took you 119 nonths to
promul gate? You give three days for a public hearing.
Three days' notice for a public hearing. Three days.

MR NCHOLS: | dare to say that in the ten year
hi story of public hearings and rul e nmaki ng proposal s that
many of the comrents you have made today have been in those
previ ous exerci ses.

MR SHARP: Wit a mnute. Wit a mnute. This
rule is new This is a brand newrule. Yes, there are
simlarities to the proposed rule, but this is a rule that
requi res careful deliberation because it has provisions and

changes in it that the proposed rul e does not have.
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M5. HUTCHI SON:  Li ke what ?

MR. SHARP: And there is certainly a new
envi ronnent now than what there was ten years ago, and that
needs to be factored into it, the nost obvious of which,
per haps the nost profound of which, is this paperwork
requi rement --

M5. HUTCHI SON:  That --

MR. SHARP: -- and all the requirenents that you
have here for that.

You' ve heard Adel e tal k about gl obal
har noni zation. You've heard Richard hinsel f tal ki ng about
t he NACOSH wor ki ng group. You' ve heard him al so tal king
about OSHA wanting to take a look at this rule and having to
do sonething about it in 1994-1995 to clarify mnor issues
that were a carry over fromthe 1980s. This is just sonme of
t he i ssues, yet you turn around, and you don't repropose it.
You don't give us an opportunity for neaningful conment. It
j ust exasperates us.

W just cane through a rule making on Part 46
where we all sat around the table with |labor, and I would
strongly urge that we have the sane kind of dial ogue again
on HazCom W sat around a table and crafted in 18 nonths a
final rule on Part 46 that you couldn't get done in 20

years.
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Cherie, you laugh, but it's true. It's true.

M5. HUTCHI SON:  You father it for 20 years.

Have you sat down and done a conpari son between
t he proposal, OSHA and the interimfinal?

MR SHARP: No, because | haven't had -- for the
OSHA rule and the interimfinal? The OSHA rule and the
interimfinal?

MS. HUTCHI SON: Wl |, between the states.
SHARP:  Par don?
HUTCH SON: Between the states.

2 5 D

SHARP: No, because | haven't had enough tine

to do that. You haven't given me the opportunity.

MR NI CHOLS: He needs nore tine.

M5. HUTCHI SON:  \What ?

MR NI CHOLS: He needs nore tine.

M5. HUTCHI SON: Exactly.

MR SHARP: | haven't had enough tinme. | haven't
had enough tine. No, | haven't, but | certainly know a | ot

about the OSHA HazCom rul e because that had to be
i mpl enented in nmy previous job. | know a heck of a | ot
about it.

M5. HUTCHI SON:  Well, what is new and different
about the interimfinal rule that you think is significant

in terms of the proposal and the OSHA rul e?
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MR. SHARP: Small m ning business have not had to
conply with the OSHA HCS, so that part of your comment is
irrel evant.

My interest is in trying to determ ne how they're
going to be able to conply with this easily and not do so in
a manner that detracts fromother vital health and safety
i ssues that they have to address that are nore vital than
this.

| can tell you what ny experience has been under
OSHA HCS as a health and safety professional in charge of a
conmpany that had to put this into 135 sites. W devel oped a
program whi ch we purloi ned, very frankly, from an existing
boilerplate, tailored it to our operations the best we
could, sent that to all 135 sites along with a sanple
i nventory form

Told those sites they had to do the chem ca
inventory. They had to keep that chem cal inventory on
file. They had to keep it up to date. Told themthat they
had to gather MSDSs. They did that. Told themthat they
had to do training. They did that.

W had a policy statenent witten right fromthe
top of our organization which said this is inmportant, and
you need to do it. | can tell you that | got nothing but

resentment out there fromthe get go, and the resentnent was
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you have inposed a nassive paperwork burden on us, and we
sinply cannot see the benefit of it. You are taking away
precious time and resources that we need to address ot her
safety and heal th issues.

The position of the National Aggregates
Associ ation - National Stone Association on this rule is
that that is what this does; that you have in place
sufficient resources to account for nost -- nobst -- of what
you' re covering under this rule. Now, |I will grant you
there are probably some things that we need to tal k about,
but we do not need a rule of this extent in order to nake
t hat happen. W sinply do not.

W are asking you to please remand this rule,
convene a special group, if you will, a working group such
as OSHA, did that consists of l|abor, industry and you fol ks,
and let's sit dowm and work this thing through. | can
guarantee you you'll have it, what you want, probably not in
2001, but you'll probably have it in 2002, and everybody
wi Il be happy, and you won't have this screamng that's
goi hg on now.

MS. HUTCHI SON:  Ji nP

MR. NICHOLS: Here's how we would plan to
i mpl ement the rule, and this would be totally for small

operators, intermedi ate operators, anybody that wants to
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hel p.

The rule has a del ayed i npl enentati on date of
Cctober, 2001. That gives us a period to go in and work
with small operators to try to help them devel op or help
t hem devel op a HazCom program and i ncorporate that into the
training that you' re going to be doing. Now, that doesn't
seemto me to need a lot of -- there's not a |ot of nystery
there, | don't think.

MR, SHARP: Marvin, if the agency will please
allow the smal| operator to give you its opinion on that, we
can arrange for that to happen, but you have got to allow
t he mechanismfor that to happen, which you have not done
her e.

| can tell you that it is not nearly as sinple as
you think. O course, the question that keeps popping up
into ny mnd is that there are so few chem cals out there at
these small businesses. Wy don't you just exenpt then? If
this is such a small deal for snall businesses as you claim
there are so few chem cals there, why are they not exenpt?

Why does a smal |l business, one operation, have to
have a witten plan at all? They may not even have any
chem cals. They still have to have a witten plan. Wat
sense does that make if | were a small operator and |I had no

chem cal s?
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The other thing is you deincentivize themfrom

getting rid of their hazardous chem cals so they don't fall

under this rule. If you have an incentive there that says
well, | have to have this rule so I'll get rid of all ny
hazardous chemcals and I'lI|l be exenpt. You don't have that

mechani sm You don't even have that there. There's no
i ncentive for anybody here. That's just one of the
probl ens.

| want the small business comunity to cone and
talk to you. You allowed that to happen with Part 46. You
were very, very good about it. You had six hearings al
over the country two or three tinmes renoved, and they cane,
and they talked to you. | read every one of those
transcripts. | know they talked to you, and you |i stened.
You put together a very good rule.

|"mhere to tell you this is not a good rule for
the small business comunity. | just know it by instinct,
but I want themto cone and tell you the horror stories that
are going to be created. 1've already told you one of them
MSDSs st acked up gathering dust. Nobody nmakes reference one
to an MSDS. They just won't even | ook at them

MR, SANDBROOK: Personally, | have two three-ring
bi nders that are four and a half inches, and --

M5. HUTCHI SON:  You have that many chem cal s at
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your site?

MR. SANDBROOK: No. | have to do that. The way
our programis set up is through our entire corporation.
It's easier for me to go ahead and boilerplate all the
chem cal s rather than custom ze for each |location. | have
46 different operations, 17 quarries, | think it's 15 HVA
pl ants, block plants, trucking.

M5. HUTCHI SON: Do you consi der yourself a small
busi ness?

MR. SANDBROOK: Fromthe quarry aspect, | don't
know what the definition is honestly. Under 207?

MR. SHARP: Under 20 or under 500? Which
definition are we taking? The Small Business
Adm ni stration?

MR NICHOLS: Historically we've said | ess than
20. The Smal | Business --

MR. SANDBROOK: Less than 20? That would be --

MR. SHARP: At a site or at a conpany?

M5. HUTCHI SON: That's why we go with | ess than 20
because we --

MR SHARP: Per site?

MR. SANDBROOK: Per site? Then I'd be a smal
oper at or .

MR SHARP: Is it a site or a conpany?

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NONNNN R R R R R R R R R R
A W N P O © O N O O M W N B O

87

MR. NICHOLS: | nean, what difference does it
make? We're tal king about --

MR SHARP: We're trying to answer her question.
We're just trying to answer her question.

MR STONE: W use the establishnment, which would
be fewer than 500. W also use 20, under 20. W use both.
We eval uate both when we do our analysis

MR SHARP: And that is at a site?

MR STONE: At a site.

MR. SHARP: So, now what's your answer?

MR SANDBROOK: M answer is at a site | have 75
percent of ny operations, fewer than 20 peopl e.

Overall in nmy entire corporation where |'m
regul ated by OSHA, MSHA, DOT, okay, and creating -- and the
Pennsyl vania right to know | aws, putting all of that program
together, that's how nmany MSDSs | have because | don't have
the tine to custom ze for each | ocation

That would be a waste of resources, so | nmake one
programthat covers everything to the best of ny ability
that's above and beyond. For exanple, you say a two year
retenti on on MSDSs, whereas you're | ooking at what, 30 years
for OSHA

MR. FEEHAN: So you have to maintain MSDSs for the

| ongest group that you're --
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SANDBROOK:  Absol utely.
FEEHAN. So your asphalt operations --
SANDBROOK:  Ri ght .

2 535

FEEHAN. -- you're having to keep MSDSs for 30
years?

MR SANDBROOK: Right. Right. The thing is, from
a managenment standpoint with nmy tinme and effectively using
ny tinme, okay, I'mgoing to apply that same standard to ny
mning facilities, so I'mnot -- you know, |1'd rather have
to just hold that paper rather than waste tinme, go over
there, cull this out after two years, you know, and do this
if we don't have it and do the notice, so | do it the
strictest possible, whichis --

MR. NICHOLS: So you've already got a progranf? |
man, you've already got a HazCom progranf

MR. SANDBROOK: |'m one person, one conpany, that
has a program

Do you know how that program canme into effect?
Wen | first started there five years ago, okay, our
incident rate was horrible. It was well above the national
average, and | nean well above the national average. Now we
are well below Five years.

Because | canme in there, and I'mgoing to say |

cane in there, okay, and | opened the doors. | stopped the
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m cro managenment. | forned work teanms. | don't mmke a
decision. That's not nmy job. M job is to bring people
t oget her, because who better knows the materials out there
t han the people who have to work with them and what they do
with them so | bring themin together.

There are no bad ideas. Everybody has great
i deas. There are just some ideas that are better than
ot hers, and by getting these people to buy into this, those
peopl e and nyself, we work together. W devel op our policy
and procedure. | don't do that. W do that as a team

MR. NICHOLS: GCkay. You' ve already got a HazCom
program Now, howis MSHA's HazComrule going to add an

addi ti onal burden to you?

MR SHARP: Well, | can answer that.
MR. SANDBROOK: | just had done that. | just said
that. |'m now going above and beyond. Do | really have to

do that?
What |'msaying is if in fact you are mrroring

the OSHA HazCom | see the differences. Wth the gl obal

har noni zati on system coming on, |'mgoing to have to change
agai n.

MR NICHOLS: Wait a minute. | nean, if you have
an OSHA HazCom program | nean, | can't inmagi ne what snall

t weaki ng you're going to have to do to make that fit MSHA
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You're already required to do Part 46 or Part 48 training.
| can't inmagine what burden it's going to add to include
the --
SHARP: Well, let's see.
NlCHOLS: Let ne talk to him Jim

2 3 3

SHARP:  Ckay, Marvin.

MR. NICHOLS: That you're going to add in the
training you already have to do. Now, tell me where this
addi ti onal burden is going to cone.

MR, SANDBROOK: Because | now have a program
desi gned for MSHA, okay, | now have to stop and take a | ook.
Ckay. Here's a regulation that has cone down the pike.

MR NI CHOLS: Right.

MR. SANDBROOK: Now |'ve got to take a look at it.
|"ve got to pull out nmy OSHA, okay? |[|'ve got to pull it
over here to the side, and now | have to start conparing the
two, okay? | now have to reconvene those people again
because a change has occurred. | can't ignore it, and |
have to open it up to the people again to say | ook, here's a
new rul e from NMSHA

Maybe ny case is different than another conpany
that's |ocated just several, you know, mles down the road,
but this is howit affects nme and ny operations and the way

| manage ny people, and it mght be different fromother --

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NONNNN R R R R R R R R R R
A W N P O © O N O O M W N B O

91

MR. NI CHOLS: Wy do you have to open it up again?
| can't imagine if you --

MR, SANDBROOK: Because if | don't that would be
m cromanagi ng ny people, and | don't do that.

MR NICHOLS: If you have it covered in your OSHA
HazCom program | can't inmagi ne sone substance bei ng out
here in one of these rock quarries that you haven't already
covered and that your own experience and understandi ng of
your operation should not require you to change.

| mean, you adjust your training as you go. |
mean, you don't need to teach these m ning peopl e about
somet hing they're not exposed to. | nean, that sounds like
part of your confusion on this.

MR. SANDBROOK: No. They're taught what their
exposures are. They're also taught howto read nmateri al
safety data sheets. You're right. There's not mnuch
di fference, what you're saying, going through here.

As far as the burden, again | now have -- there's
one nore vehicle for an inspector to cone in and take a | ook
and say okay and start asking and tal king to ny people,
doubl e checking the training records with Part 46, was this
covered in the Part 46, double checking the inventory of the
hazardous materials to the nunber of material safety data

sheets and do the material safety data sheets nmeet up with
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t he hazardous -- it's going to be a nightmare. [It's going
to be a nightmare.

MR. FEEHAN. Steve, | can al nost guarantee that if
you're in conpliance with OSHA, you're in conpliance with
our standards.

MR. SHARP: Except for hazardous waste, which is
not covered in OSHA's HazCon?

MR. FEEHAN:  You have hazardous waste?

MR SHARP: Except for MSHA PELs on MSDSs, which
are not required by OSHA, for exanple. Except for the fact
that you may have to change the training plan under Part 46.

MR. FEEHAN. Let me correct sonething. First of
all, you're only required to put MSHA's PEL on MSDSs t hat
are your product.

MR SHARP: W understand that.

FEEHAN: Ckay.
SHARP: We understand that.

5 3 3

HUTCHI SON: And we al ready got a conment you
said --

MR, FEEHAN: Yes.

M5. HUTCHI SON: -- that explained that you needed
to have the OSHA PEL for OSHA downstream users.

MR SHARP: Right. R ght, but I"'mtelling you

that if we have to develop material safety data sheets, and
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it sounds like we're going to have to if we have crystalline
silica in our product. W've got to put an MSHA PEL on it,
and if we already have an MSDS instead of the OSHA PEL we' ve
got to nmake a change.

MR FEEHAN: We're going to develop a generic MSDS
for silica. We'Ill give you that one, Jim
Nl CHCLS: No, we're not.
HUTCHI SON:  No, we're not.
FEEHAN: We're not?

2 55 5

NI CHOLS: No, we're not.

3

FEEHAN. Let me ask. Doesn't NSA al ready have
a generic MSDS for crushed stone?
MR. SHARP: Yes, we do that we need to update now

based upon this standard --

M5. HUTCHI SON:  \Wy?

MR SHARP: -- for paperwork purposes.

M5. HUTCHI SON:  \What about it has to change?
MR SHARP: |'msorry?

M5. HUTCHI SON:  \What about it has to change?

MR. SHARP: Well, you're saying that we have to
take the nost recent I ARC ruling, the nost recent NTP. NTP,
as you not, just declared this a nost |ikely carcinogen this
May 15. NIP. So there's a change.

M5. HUTCHI SON: Wl |, what --
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MR. SHARP: |'m answering your question, Cherie.

M5. HUTCHI SON:  Ckay.

MR SHARP: ACG H has just lowered the PEL to .05
and called it a suspect carcinogen. W' ve got to nake that
change. We've got to put your PEL on it.

MR FEEHAN: Wuldn't you have to do that for OSHA
anyway ?

MR. SHARP: Yes, but we've got to put your PEL on
it. That's a change. That's one of the reasons that this
standard is not the sane as OSHA.

M5. HUTCHI SON: But if you didn't have to put the
MSHA |imt on the MSDS, you wouldn't have to change it?

MR. SHARP: No. That's not so. That's not so
because you're saying that we have to keep the reference
| evel s for ACAH, NTP and | ARC. Every tine they nake a
change, we've got to change our MSDS

M5. HUTCHI SON: No. That's not what we say.
SHARP: That is what you say.

HUTCHI SON:  No, that's not what we say.
FEEHAN. What do we say?

255 5

SHARP: Yes. Wiat do you say? This is
enl i ght eni ng.
M5. HUTCHI SON:  Ckay. W say that if ACAH, NTP

or IARC list it as a hazardous chem cal, you have to
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consider it to be hazardous. W also say that if they
classify it as suspected, probable or whatever terns they
use human carci nogen, you have to identify it as such.

MR SHARP: Right, and as Table --

M5. HUTCHI SON: That's it.

MR. SHARP: Table 4711, page 59097. It says
ACA H, NTP and I ARC | atest edition.

MR FEEHAN: Right.

M5. HUTCHI SON: That's what you have to check, to
find out if it says it.

MR. SHARP: A small |ine operator has got to buy
the ACG H TLV book for $30, read it and understand it?

M5. HUTCHI SON: Wl |, what chemcals --

MR. SHARP: He's got to buy the I ARC, and he's got
to buy the NTP?

M5. HUTCHI SON:  What chemicals is he producing
t hat he woul d have to | ook up?

MR SHARP: Crystalline silica.

M5. HUTCHI SON: He already knows that that's
hazar dous.

MR SHARP: But he's got to check the book to see
if it changes because | just got done telling you that ACGE H
recently made a change, and so did NTP. He's got to keep

nonitoring that.
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Let me change the discussion to this. Let me put
somet hi ng on the table.

MR FEEHAN: Yes, but let nme bring up --

MR SHARP: Let ne put sonmething on the table for
you.

MR FEEHAN: Wait a mnute. Let's give you all
that. You're only talking about one MSDS sheet here.

MR SHARP: Well, there could be nore. | need the
smal| operators to come tell you that. There could be nore.
| told you. |I'mnot a safety and health professional who ha
to inplement this program Let the small operators cone and
tell you. | asked 11 to cone. Only one could make it. The
ot her ten, on such short notice, were unable to do so.

Let ne make a suggestion to you where we could
have a basis for discussion of this rule. Nunber one,
exenpt office enployees fromthis rule. |[If you can show
t hrough your significant risk table and charts that office
enpl oyees -- that there's a significant risk other than a de
mnims risk to office enployees, then we will consider
having themincluded in a HazComrule. Right now we just
don't believe there is that risk. | doubt anybody has
suf f ocat ed, choked, strangled on toner froman office copier
machi ne or white out. | just doubt it. That's nunber one.

Nurmber two, operators with sone sort of reference
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benchmark, either nunber of chem cals, not needing to
produce an MSDS or whatever, should be exenpt fromthis
rule. |If they have a small nunber of chem cals, for
exanpl e, as you have. Marvin, in your exanple, if they have
a small nunber of chem cals or sonething, sone kind of a
reference, you need to think about exenpting smal
busi nesses fromthis rule if they show that they don't have
enough hazardous chemcals to really constitute a problem
That's the second thing |I think you need to consider. Those
two things.

Third, you need to think about no witten program

for sone. |If there is no need for HazCom at a site, there
shoul d be nothing required at all. No witten program
Not hi ng at all.

M5. HUTCHI SON: Do you have any sites that do not
have any hazardous chem cal s?

MR SHARP: | want ny snall operators -- | haven't
had a chance to poll them Cherie. You haven't given nme the
time.

FEEHAN: What was the third --
HUTCHI SON:  Suggesti on?

2 5 D

FEEHAN. What was the third coment?
M5. HUTCHI SON: No written programif there are no

hazar dous chem cal s.
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MR SHARP: The third thing is that |'m bothered
by the fact that you require sonmething even froma site that
may have no hazardous chemicals. You're still requiring
themto have a witten program | can tell you that that's
a usel ess exercise. That's just useful. That's of no
benefit at all. It just nmakes people angry with you.

Those are the three things, and the fourth thing |
woul d ask you is if you're going to have this, have it
totally in conpliance with OSHA. Have it mrror OSHA As
the record shows, your own research, and as Steve had
poi nted out, there are a | ot of organizations now that have
al ready got an OSHA HCS.

Now, OSHA -- | will tell you that OSHA' s HCS did
not go through notice and comment, not for the entire
general industry. It did not go through notice and conmmrent.
It only went through notice and comment for CIP codes 20 to
39, but I would say that would be a basis for discussion in
t hi s | abor/ managenent/government work group that | think you
shoul d convene to hash through all this.

MR. SANDBROOK: Like Jimsaid, you already have
facilities that may be in conpliance with an OSHA HCS | i ke
nyself. Now | have to go take and |l ook at my liabilities,
if there are any. | have to look. It takes tine and

effort.
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| think the industry -- | would be nore receptive
toamrror, atrue mrror inmge OSHA HCS

MR SHARP: And then the last thing I'd like to
add is we need to burrow into this harnonization, this
system harnoni zation initiative here, because if go through
to put out a rule that two years fromnow has got to be
changed, you're just irritating people, especially when the
record clearly shows that that initiative is going on now

They are going to harnonize the material safety
data sheets probably according to ANSI, | nean, and the
| abeling is going to be harnmonized. | think you' re shooting
yourself in the foot if you put out a rule and two years
| ater have to readopt it. | think we need to get from OSHA
which is the | ead agency on that internationally or
representing the United States. W need to find out where
this stands and try to bring all this together.

M5. HUTCHI SON: W' ve al ready done that.

MR, SANDBROOK:  You have tal ked to thenf

MS. HUTCHI SON:  Yes, we have.

MR. SANDBROOK: And may | ask their response if
you were to becone part of the globalization?

M5. HUTCHI SON: A long time in the com ng.

MR SANDBROOK: I'msorry. | don't understand.

MR. SHARP: A long tine comng. Howlong? Dd
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they give you -- five years? Ten years?

MS. HUTCHI SON: No. | don't renenber.

MR SHARP: They can't give you that estimte?

MS. HUTCHI SON: | don't renenber.

MR. SANDBROOK: To allow you to work with them on
this project?

MR SHARP: Well, no. OSHA is doing that now.

MR SANDBROOK:  Ri ght .

MR SHARP: It's just that it takes time to work
out. You've got the United Nations, basically 200 countries
that you' ve got to work with. It's just |ike the gl obal
warmng thing. | mean, it's going to take a | ot of hashing
t hrough to get sonething worked out.

M5. HUTCHI SON: They are --

MR FEEHAN: | wouldn't mnd --

M5. HUTCHI SON:  They are arguing about the |ike
term nol ogy --

MR SHARP: Right.

MS. HUTCHI SON: -- for hazardous chem cals, toxic,
hi ghly toxic, nost highly toxic, even nore highly toxic --

MR SHARP: Right.

M5. HUTCHI SON:  -- and probabl e or possible or
potenti al .

MR SHARP: Well, you know, | think we ought to at
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| east get a status report on where they are.

MR NICHOLS: | think what we ought to deal with

M5. HUTCHI SON: We addressed this in the preanble
to the interimfinal rule.

MR. N CHOLS: What we need to deal with is what
we've got in front of us. MSHA has a rule here that can
still be adjusted. W think it's a good rule. W think
it's sinple, straightforward. W don't think it's overly
burdensone to the industry just for the sinple fact that
m ners do have the right to know about a chemical hazard
that they may be exposed to.

MR SHARP: W don't dispute that.

MR NICHOLS: [It's not that you have to go out and
rei nvent the wheel either.

MR. SHARP: W don't dispute that principle
ei t her.

MR. NI CHOLS: \What?

MR. SHARP: W don't dispute that principle
ei t her.

MR. NI CHOLS: GCkay. Maybe we're going to get
somewhere here

MR. SHARP: That's right. That's why we've got to

get this work group sitting around a table and tal ki ng.
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There's a |l ot of comon basis for consensus now

MR NCHOLS: Jim | don't disagree with any of
that, but what you're saying to us is that our 25 years of
i nspecting these small sand and gravel quarries |eave us
with no idea what's out there.

| don't think that there's any nystery as to
what's on these mne properties that sone group of smal
m ne operators are going to cone in and tell us about. |
mean, we've naned a dozen, and |I'Il bet you the list don't
go nuch farther than that.

MR SHARP: Well, you know, | guess if | were
doing this rule I would have found that out for myself.

MR NICHOLS: | think we have. | think we --

MR. SHARP: Well, where is that evidence, and why
hasn't it been put into the record then and shared with us?

MR. NICHOLS: | think our evidence is just what |
said; that we've been inspecting these places twi ce a year
for 25 years, and --

MR. SHARP: And you did an inventory of their
hazar dous chem cal s?

MR NICHOLS: Well, you do a nental inventory of
t he whol e place. You' ve got a few dunp trucks. You've got
a few crushers. You' ve got a shop. You' ve got a few | abs

here strung around here.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0O N O O »h W N B O

103

MR, SANDBROOK: Wbul d you know the citation rates
on the issuance of 56 or 57.16004, 20011 or 20012? The
citation rates?

MR. NICHOLS: Can you say that again? | was --

MR. SANDBROOK: The citation rates, okay, issued
across the country for say just the past even five to six
years or longer to 12 years of the Part 56 --

M5. HUTCHI SON:  The | abeling requirenents?

MR. SANDBROOK: The | abeling of the containers of
hazardous materials, barricades and warni ng signs and
| abeling of toxic materials relevant to this. Do we have
those citation rates to see is there a problemout there?

MR NCHOLS: It's pretty easy to retrieve it. |
don't know if it's in the record or not.

MR SHARP: Marvin, | hear what you're saying.
You have a point of view, and obviously we spent 18 pages
gi ving you our point of view That was a point of view that
was a rush that we never really had a chance to poll our
smal | people, and that's what we would |ike to have the
opportunity to do in order for this to be the kind of
t hought ful rul e maki ng we know MSHA wants to pronul gate here
and that we want you to promulgate. It's in our best
i nterest, too.

You know, we have a lot nore in commopn here than

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R, R R
A W N P O © © N O O M W N B O

104
you think, but this rule is not -- I"'mtelling youit's
another Part 48 safety training. It does not work. |'m
convinced of it based on what |I'mreading. There's too nuch
paper, for instance. It does not work.

Now, please, let's not have another 20 year or 22
year ness |like we had with Part 48. Al we have to do is
sit around and talk and work this thing through.

M5. HUTCHI SON:  If our rule mrrored OSHA, how
woul d that hel p?

MR SHARP: It woul d hel p.

MS. HUTCH SON:  How?

MR. SHARP: Because these people |like Steve
woul dn't have to do anything except extend the OSHA HCS to
his m ning operation, which he may have al ready done.

MR NICHOLS: That's all he has to do with this
rul e.

MR SHARP: That would help. That would help,
Cherie. |I'mnot telling you that that's the end of it
because you're asking ne to speak for people that I haven't
had a chance to get their nessage from the small operator
because you haven't given ne the tinme to do that.

MR. TEASTER  Steve, sonme of regulations you
referenced, 56.20011, for exanple, which requires posting or

barricading off the area where you have a hazardous materia
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and you'd have to put a sign up posting that and al so
notifying them of any personal protective equipnent. Do you
have a | ot of those signs posted on your mne property today
that you're famliar wth?

MR, SANDBROOK: Not in this industry, but when I
was in the cenment industry, yes, and the thing with the
asbest os, which was --

MR. TEASTER  You know, we say this takes care of
alot of stuff. If we go to a quarry today and apply the
rul e as we proposed having an interimfinal rule, how many
of those areas today would be identified with this warning

or be barricaded off?

| mean, |'mjust referring to going to the m ne
site. | have not seen a |lot of those posted on the m ne
sites. | think if you go back to this chem cal here,

there's at | east sone areas. The nunmber we don't know
exactly. There's talk about six, 12 or whatever, but |'ve
never been on a mne site where |I've seen anything close to
t hat nmany areas bei ng dangered off as bei ng hazardous
materi al and specifies what personal protective equi pnent.
MR, SANDBROOK: Again, in ny industry, in the sand
and gravel and crushed and broken stone, you're right.
You're not going to find nmuch of that. It's fairly inert.

If you start going to a lime plant or naybe a
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cement plant where they're dealing with CKD, then you nay
have anot her issue because of the high chrome |evels.

MR. TEASTER | recognize there are going to be
different, --

MR SANDBROOK:  Ri ght .

MR TEASTER: -- you know, chem cals at the mne.
For exanple, if you go to a processing plant or to a gold
operation it will be nmuch different than going to --

MR. SANDBROOK: That's right.

MR. TEASTER: Thank you.

MR. SANDBROOK: So it's not just the crushed. |
nmean, we're tal king the whole mning comunity itself.

MR NICHOLS: Jim | don't get your point about
all this confusion between OSHA's rul e and what we're doing
here. |f you have an OSHA HazCom program you ought to be
in conmpliance with MSHA with the exception of maybe where
they burn this hazardous waste, and that's only at cenent
plants so | don't see that it's going to confuse the whole
I ndustry.

MR SHARP: |If you want ne to do a detail ed

conmpari son of these two rules, you nmust give nme the tine to

doit. | had thought to do that. | sinply had no tinme. |
mean, | thought to do it for the hearing, for the submtta
of comments on the 17th. | had no time to do it.
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M5. HUTCHI SON: If you had one, would it be
hel pful ?

3

SHARP: | f what?

o

HUTCHI SON: I f you had one --

MR. SHARP: Yes, because |'m sure you've already
done it. Yes, it would be helpful, but I can tell you that
we woul d have objection to the witten program requirenent
under HazCom OSHA HazCom based upon experience.

It is a three or four page docunent that ends up
in afile that nobody ever refers to. Never refers to. W
woul d have trouble with that paperwork burden as we woul d
classify it sinply because we do not see that it brings
anything to the table in terns of inproving safety and
heal th, and it does give you a wonderful opportunity to cite
us, as OSHA took ready advantage of in its HCS, as you well
know.

Secondly, OSHA's HCS -- the difference between the
general industry, and there are nunerous difference between
t he general industry and the mning industry, but one of
themis in the requirenent for training we have had that
requi rement on the industry fromday one, nost appropriate,
and we agree with it. W have it to this day. W would
want to have some kind of a change fromthe OSHA training

requi rement because we already are under a separate training
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requirement.

Now, maybe there needs to be sone tweaking there.
You say you think it's essential to enphasize chemcals in
safety training. M initial reaction to that is |I doubt
real ly whether you need to do that. You have it covered
under new m ner training. You have it covered under newy
hi red experienced mner training. You have it covered under

refresher training. You have it covered under task

training. It's all health and safety issues, and that
i ncl udes chemcal. | just don't see that point. That's a
matter for discussion. |It's truly a matter for discussion.

The third issue is the | abeling issue. You' ve got
| abel i ng requirenents now. We would wonder why you woul d
need to change the | abeling requirenments that you have now,
but we would like to hear your point of view, and I'd |ike
you to hear the point of view of small business, |arge
busi ness and | abor, so there's your areas that | think we
can tal k about.

MR. FEEHAN: So, Jim you'd like us to mrror
OSHA' s HCS exactly except you don't want to have a witten
program and you want to have different training?

MR SHARP: And the | abeling.

MR FEEHAN: And the | abeling.

MR SHARP: And the | abeling.
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MR FEEHAN: |'d say we're a lot closer to OSHA
with what we got than what you want to do.

MR. SHARP: Richard, you're hearing Jim Sharp
tal k. Jim Sharp has not heard fromhis small businesses.

M5. HUTCHI SON:  You haven't heard from any?

MR NICHOLS: Did you hear from any of them when
we were back in the early stages working on this?

MR. SHARP: | wasn't around in the early stages.
|'ve only been here since 1998.

MR NI CHOLS: What we tried to do with the rule is
develop a mnimumrul e that would give mners the
opportunity to know a chem cal that they may be exposed to,
and we've tried to structure it in a way that can be fit
into already existing requirenents in MSHA, like the
traini ng.

It's going to take a little bit of work for all
these MSDSs to get together, wite a program and | said up
front a couple tines that MSHA is going to be ready and
willing to assist in doing this, and it can be -- your
training can be in your training cycle during the year.
just don't get the burden argunent, Jim

MR SHARP: Marvin, | don't know how | can state
nore than |'ve spent the last hour stating it.

M5. HUTCHI SON: Is it the burden --
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MR. SHARP: \What | have said to you is that | hear
your point of view You have heard our point of view as we
expressed it in the 18 page response. You've heard it in
the one we submtted in 1999, but what |I'mtelling you is |
want you to hear fromthe little guy.

| want you to hear fromthe sane little guy you
heard from when you did Part 46. | want you to have his
per spective because, Marvin, I'msorry. | really don't
think you have it because | don't even have it, and |I'm
closer to themthan you are.

MR NI CHOLS: Well, you' ve been to one of those
pl aces.

MR SHARP: O course |'ve been to them but |
haven't been to themto say all right, let's tal k about
HazCom Let's do an inventory. Let's talk about a witten
program | haven't done any of that. | haven't had tinmne.

MR. NI CHOLS: Ckay. W've got your coments, and
we'll review --

MR. SHARP: One final statenent.

MR. NI CHOLS: GCkay. Pl ease.

MR. SHARP: You're not the bad guy. W're not the
bad guy. Labor is not the bad guy. W all have one thing
in conmon here. W want to assure a safe and healthfu

wor kpl ace. Chem cal s, many of them are hazardous. There
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needs to be an information and di ssem nation requirenent out
there for mners, just as there is for general industry.

W want to work with you and | abor to craft such a
regulation, if you will, but I would rather call it an
alternative. | can tell you that the m ning industry cannot
at this juncture stomach your interimfinal rule inits
current form

MR. NI CHOLS: Ckay. Thanks.

SANDBROOK:  Thank you very mnuch
NI CHOLS: Has M chael Sprinker shown up yet?
SPRI NKER:  Yes, | have.

25 3%

NI CHOLS: Are you going to be available after
| unch, or do we need to go ahead?

MR. SPRINKER | need to go to another neeting.
didn't realize that the Stone Association was going to have
an hour to speak.

MR NCHOLS: We'll give you all the tinme you
want .

MR. SPRINKER | don't need nore than about ten
m nut es.

MR. NICHOLS: Have a seat. You're just the kind
of guy we're | ooking for.

MR. SPRINKER  Thank you. M nane is M chael

Sprinker. 1'mthe health and safety director of the
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I nternational Chem cal Wrkers Union Council of the United
Food and Conmercial Wrkers Union. |'ma certified
i ndustrial hygienist. 1've been at ny job just about seven
years there.

Before that tine, | had close to ten years as an
OSHA conpliance officer in the Oregon state plan as an
i ndustrial hygienist throughout all the years of the HazCom
program in fact, and al so spent a couple of years in the
former Yugosl avia doi ng sonme research and such and tal ki ng
to conpani es and workers and so on on sone of these very
sim|lar areas.

Anyway, we just have a few coments today.

Actual ly, 1'mvery happy to hear that maybe we can expect
some hel p getting increased funding for MSHA to wite new
rules it sounds like fromindustry since they're concerned
you don't have enough staffing tine, so | do expect that in
t he next Congress, sone help that way. 1'Il be sure to be
calling on themto come up with their words.

One of the issues with Part 46, which | think
since that was the subject of extensive comments here, was
that for a long time mners in those industries were
prevented by a rider in Congress, which certainly didn't
have the support of the Chem cal Wrkers Union, fromgetting

training. It was always so interesting to see on sone of
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those fatality reports people were -- you know, those people
had to be trained.

Truthfully, 1'm happy MSHA took time and got
t hrough Part 46 quickly because who knows what the next
Congress woul d have done. | expected that rider to go back
on at some point.

W do feel this rule was | ong overdue, too, for a
| ot of reasons. | mean, you had 12 years there between
1981, January 20, 1981, and January 19, 1983, when basically
you, OSHA and so on were agencies that were not wanted, not
supported except very mninmally when things would bl ow up by
two Adm nistrations, two Adm nistrations that didn't want to
see you change and so on, so we understand why this has
taken a long time, but we do believe it is overdue.

| only hope for the sake of ny menbers that this
rule will not be held up by hostile nmenbers of Congress, and
| realize this isn't so nuch an issue for MSHA, but 1'd |ike
to have this on the record, as the OSHA ergonom c standard
has been and as so many ot her standards have been; for
exanple, training for mners in those "exenpt" industries.

W believe that any enployer who cares in the
| east about his or her enployees shoul d have no objection to
the goals of this rule and even to nuch of this rule. In

fact, we feel the rule doesn't quite go far enough in sone
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cases.

Those who believe they shouldn't have to train
enpl oyees, maintain MSDSs, |abel containers properly, make
MSDSs available to miners and mners' representatives and
heal th care providers and not inproperly enploy trade
secrecy don't deserve the privilege, and you note | said
privilege and not right, to enpl oy anybody for any purpose.
Those that don't want to deal with health and safety,
protect the health and safety of their work force,
truthfully we feel shouldn't be in business.

Now for some comments about the rule. Some of
these comments will mrror sone of what the mne workers
have said earlier. Some don't, and |I'Il nmake sonme things in
alittle bit further detail by the 19th. Certainly the
requi rement for a HazCom program

W do feel that mne operators -- in fact, | doubt
there woul d be very many m ne operators that do not have
sone hazardous chemicals on site. |'ve seen hazard
comuni cati on prograns which nmet the requirenents of OSHA
whi ch were one page long, and we're not talking fine print
either. W're talking 14 point with a ot of white spaces
t here.

In here a lot you have a lot of the comments about

known to be, when hazardous chem cals are known to be at the
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m ne, and we think those words are quite redundant and
really give a way for sone enployers who don't want to
provide that to say | didn't know that was there. | didn't
know t hat those ten 55 gallon drunms of trichlorethylene were
there. | forgot all about them No one told ne. In sone
cases, for exanple, maintain the witten programfor as |ong
as the hazardous chem cal is at the mne. |t doesn't mean
known to be at the mne.

Wth the HazCom program contents, we believe there
shoul d be sone statenent fromthe conpany as to who the heck
is in charge of the program That's one of the problens we
see in a nunber of sites where it appears nobody is in
charge of anything when it comes to health and safety or
when it cones to maintaining MSDSs and so on. It doesn't
necessarily have to have a title of the position.

Label containers. W believe that the three nonth
time span for an enployer to update a | abel may be a bit too
|l ong. Sometines there mght be reasons why it mght take
that |ong, but we think that should be the real exception.

Wth | abel contents or |abel alternatives, |'m not
too happy with the |abel alternatives. |If you were to have
wording in there which said that that information was as
accessible as a | abel on the container would be, then that

m ght be nore acceptable to us. 1've just seen too many
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cases where | abel alternatives were used as a way to keep
i nformati on away from enpl oyees.

|"ve seen a |l ot of places where MSDSs are
routinely |l ooked for. The places where you find they're not
| ooked through is when they're in such a ranbl ed order that
you can't find anything in those books, in those lists of
MSDSs t hat enpl oyers have.

Wth the issue on temporary portabl e containers,
" mvery unconfortable with this. W certainly in genera
i ndustry have seen cases where it's very hard to insure that
one person is using that container all shift and that's it.

|*ve seen cases where soneone inadvertently pours
the wong thing into a container. Think of the situation
wher e soneone has ammoniumnitrate in a small container for
sone reason. They're just going to use it for alittle
while. The next day soneone cones and says |'ve got to pour
this solvent into sonething. Then what do you have happen?

| think this could create some hazards, and a | ot
of places | know of don't even -- they'd just as soon have
i f you've got sonething you' re going to put xylene in and
maybe use it for the shift or some other solvent, it's
| abel ed as that. For one thing, you don't often want many
t hi ngs m xed anyway just for quality purposes. Again, wth

the three nonth requirenents for updati ng MSDSs, we believe
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t hat when the enpl oyer receives or the operator receives a
new MSDS it should go into the book

Al so, even numintaining those MSDSs. Products
change a lot over tine. Manufacturers are always changi ng
or | shouldn't say always, but often changing their
products. W' ve had products that used to have, for
exanmple, silicainit. Nowthey don't have it. Al of a
sudden the record that a person maybe ever was exposed to
something that had it, that Conpound XYZ once was 30 percent
silica and nowit's 30 percent talc, you know, or sone other
compound or some nmuch nore anor phous conpound. That
information may be totally lost. W |ike the OSHA | anguage
better on this rule on maintaining MSDSs.

W' re happy to see the MSDS requirenent for
hazardous waste. W wi sh OSHA had that. W think one is a
long time comng, and it's a particular problemin m nds
where, let's face it, either things are burned or they're
used for other purposes.

| think, too, to a |arge degree there's going to
be a protection for the operator, too, because if soneone is
going to send some, if you would, hazardous waste over and
t hey' ve got to provide an MSDS, are they as likely to be
sendi ng, you know, just some junk that they' ve got piled up

in the back, or are they actually going to -- it's nore
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likely you' re going to end up with sonething froma
reput abl e conpany if they've got to provide an MSDS

Wth HazCom training, here, too, we see and
certainly under OSHA if soneone al ready has the HazCom
training, they're getting it through other neans or
what ever, it doesn't add a great burden on. |If soneone
al ready has that training, there's not a need to repeat it.

The question | have, and maybe a little
clarification here, in the situation when training is needed
you may be wanting | think sonme | anguage that says whenever
a mner's duties or job assignnment changes. Here it talks
about work area. That could be interpreted naybe too many
ways.

One of the things I found dealing with a |ot of
smal | busi nesses when | was with Oregon OSHA was that people
actually liked rules that explained things to them that
gave themthe -- that they didn't have to do a whole | ot of
interpretation on. You' d get tines where why doesn't it
just say that? You know, work assignnent? Wrk area? Wy
didn't you just say when job assignnment changes?

The other thing, too, is | think training -- you
don't have anything in here which really tal ks about the
need so nuch for repeat training, which really cones about

when an operator beconmes aware that a mner or other worker
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appears to be unaware of the hazards, and that is, | think,
an inportant point in there unless you go to yearly training
and so on.

You may want to put in some words of explanation
here that look, if this is covered already under Part 46
training or so, then, you know, as |long as you're covering
t hese el enents you don't have to go about and repeat it. It

al ready counts.

MR FEEHAN: | think that's in there.
MR. SPRINKER Ckay. | may have missed that in
there. (ood.

47.52, HazCom Training Contents. One of the
things 1'd |like to see under (h) where they tal k about
specific procedures, work practices and so on that are at
t he m ne sonet hing about how -- sone training on how those
t hi ngs are naintai ned or how the enpl oyer is assuring that
those are working properly. A lot of times people don't
understand if you close a blast gate slightly you nake throw
off the entire system the entire dust collection systemfor
a nunber of operations, or certainly for the one you're at.

W agree, too, that providing | abels and MSDSs f or
custonmers shouldn't be on request. It should just
automatically go out with things. Truthfully, | think it's

going to be it's one | ess piece of paperwork for someone to
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have to get a request from someone and then fill it. You
just put it on there and send it out. It's done wth.

The OSHA | anguage there which says that, for
exanmpl e, you only have to provide one every tinme when you
have a change in that MSDS rather than sending it out each
time, although again a |Iot of manufacturers, even snal
ones, have found it so nmuch easier just to send the darn
thing out with each one.

Let's see. Under the hazardous chem cal trade
secrets, we're sonewhat -- Part 4(c) where it says they
don't have to disclose process or percentage of m xture
information which is a trade secret. That can cause sone
probl ems. For exanple, if you |look at sulfuric acid, there
are different PPE requirenents, personal protective
equi pment requirenents, for different concentrations. Sone
things just don't work well.

It's also an issue, too, even for people
installing piping and other things. |If you don't know what
m xture you've got, what may last a long tinme with sone
concentrations may |last only nonths with other
concentrations, could create a significant problem

Di sclosure in a nedical emergency. W hope by
witten, and this may need sone clarification probably in

the rule. What about faxes and e-mails? | nean,

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

NNNNN R R R R R R R R R R
A W N P O © 0O N O O »h W N B O

121
energencies. You don't have tinme to send a letter. You
want to make it clear that, you know, a valid request from
soneone shouldn't have to wait until they get a letter from
soneone to fulfill it.

| was somewhat confused on the request, too, for
non-energency disclosure, and | think this may provide sone
confusion to sone fol ks, when they tal k about what you need
-- what the request needs to describe. You |ist a number of
different things. | wouldn't think that one would have to
address each and every one of the things if all you're
wanting is one particular area, but | think some wording
clarification in there could help.

QG her than that, that is pretty much all of our
conments. Wile we in the Chem cal Wrkers don't m nd
nmeeting and such over rules and di scussing rules and so
on, let's face it. Labor is a small business, too, and we
don't always have the tinme to go to a | ot of neetings.

W don't feel that MSHA needs to remand the
standard back to |l ook over it again. Some of the things
t hat were brought up can clearly be dealt with even through
interpretation or the informati on be provi ded enpl oyers.

Truthfully, too, there's always a lot of talk
about the burden on managenent. At tinmes there are burdens

on managenent. That's true, but there's also the burden on
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m ners and their famlies who are hurt on the job, who cone
down with silicosis, who maybe are dealing with nul ti
nati onal enployers who don't see the need to even nonitor
and, you know, won't provide information to workers now when
they request it. You know, who pays the burden for that?
Oten tines it's not even workers' conp. Oten tines it's
maybe wel fare, maybe unenpl oynent, maybe private charities
and so on.

| think one of the nbst wonderful things about the
Mne Act is that it does tal k about that there is a --
truthfully, that this country owes it to the people that are
mning materials to help themto survive each day so that
t hey cone honme in as good a shape as when they |left hone
that norning to go to work or before shift.

Thank you. |If there are any questions, |1'd be
very glad to answer any of them

MR NICHOLS: Are you going to |leave anything with
us?

MR. SPRINKER. 1'Il have to send that in to you.
|"ve been on the road so nuch. Too many fatalities to dea
with, unfortunately.

MR. NICHOLS: You can do that. | think we've
probably captured all the conments.

MR SPRI NKER:  Ckay.
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MR. NI CHOLS: Does anybody have a question of
M chael ?

Ckay. Thanks.

MR. SPRINKER Geat. Thank you very nuch.
Again, | apologize. The weather in Cevel and was not
conducive to air travel too nuch this norning.

MR. NI CHOLS: That's okay.

MR. SPRINKER  Thank you.

MR, NICHOLS: That's all the people we had signed
up. Are there other people that would like to --

Bruce? Are you going to be here after lunch, or
do you want to do it now?

MR WATZMAN:  Well, If Mchael said ten m nutes,
"1l take five.

MR. NICHOLS: W may have sone questions for you

MR, WATZMAN:  No, you won't have any questions of

me.

MR NI CHOLS: Cone on up.

MR SHARP: 1'd like to cone back again.

MR WATZMAN: Wit a mnute. |If Jimis comng
back again, | want to be after him He makes nme | ook
noder at e.

Thanks, Marvin. |'mBruce Watzman with the

National M ning Association, and | just want to touch on two
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things very briefly or three.

First, we were part of an industry coalition that
filed cooments with National Stone - National Aggregates and
others. The coments on the substance of the rule are on
the record, and we'll let themstand as they do.

My first conment is that we sit here on
Decenber 14 approximately one nonth before a new
Adm ni stration takes office, and there's a certain irony in
this hearing. It wasn't long after the current Assistant
Secretary took office that he tal ked about going out into
the field, talking to the people in the field, talking to
the m ners and the operators. He followed that trend up
until this point.

You held repeated hearings in the coal fields and
the hard rock mning fields. You heard fromthe operators,
you heard fromthe mners, and you chose not to do it in
this case. | think that's a disservice, and | really
guestion why you've chosen to conduct this hearing under
such short notice, why you felt it was necessary so you
avoi d chal | enges under the Adm nistrative Procedures Act.

Is this just nmerely punching a ticket so that you avoid that
issue in litigation?

The second issue that | need to talk about is the

econom ¢ inpact of this rule on the industry, and | have to
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preface this by putting it in the context of all the rules
t hat have cone out in recent tinmes and those that will come
out in the not too distant future, we think.

Several years ago you issued a diesel safety rule
for underground coal. One of the things we did a year after
that rule canme into place, because we believe that the
agency underestimates the cost of rules on the industry, is
we conducted a survey anong our nenbers to see what their
actual experience was in the costs that they had incurred
under that rule as contrasted to the costs that were
reflected in your final econom c anal ysis docunents.

| will tell you that the costs incurred by six
coal conpani es exceeded the total cost projected in your
rule. Now, these were not small companies. | wll tell you
that. They were sone of the | argest coal conpanies
operating in this country, but they by no neans reflected
100 percent of the costs incurred by the industry. They did
not account for all of the diesel equipnment usage in
underground coal. | want to set that as an exanple of how
we' ve reviewed this rule.

We find that in |ooking at the econom c anal ysis
that there was a | ack of factual basis for representations
in the preanble to acconmpany the rule. The agency assuned,

if my nmenory serves ne correct, that approximtely 50
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percent of mning conpanies conplied with this standard
either by virtue of them com ng under state right to know
| aws where they operated or by virtue of their parent
compani es com ng under OSHA' s hazar dous conmuni cation
standard, yet we saw no basis for that. W feel that that
grossly overstates the degree of conpliance that exists
currently in the mning industry, but that doesn't mean that
nore shoul dn't be done by mning conpanies. Clearly there
shoul d.

To carry that forward, when you | ook at the annua
conpl i ance costs that the agency assunes of $5.7 million
annual ly across the entire mning industry, that works out
to $270 per m ning conpany. Now, it's difficult to do
anything for $270 in this day and age. |If you look at the
salaries that are paid in the industry, two hours of a
supervisor's tinme exceeds what you estimate will be the
costs incurred by mning conpanies. W think you have
grossly underesti mated the cost.

Does this reach sone magi cal nunmber that wll
trigger additional analysis? No, it probably doesn't, but
each one of these regulatory proceedi ngs that have cone out,
and they're all inportant, are inposing nore and nore costs
on the industry.

Regrettably, we | ook at each of these with
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blinders on. W |ooked at noise. W're |ooking at HazCom
We | ook at diesel particulate. W |ook at respirable coa
m ne dust. Are each of these inportant? Yes, but in the
total sense they're inposing dramatic and great costs both
in terms of econom c costs and time burdens on those in the
i ndustry whose job it is to protect the safety and heal th of
m ners.

The previous witness was exactly right. |It's
becom ng nore and nore difficult in the industry for the
safety and health professionals to determ ne where they
shoul d put their needs, where they should conmit conpany
resources and tine allocation resources.

Sonething is getting cheated, given the current
array of issues that safety and health professionals are
facing, you know, and that's something that we as an
associ ation, that our nmenbers and the safety and health
prof essionals struggle with every day. W don't adequately
account for the total picture, and that's sonething that we
need to do as we proceed down the road.

It's a disservice to everybody. |It's a disservice
to the professionals that work in the safety and health
field. It's a disservice to the mners, and it's a
di sservice to those who spend a ot of tinme and hard effort

in working on the proposals that you put forward. It just
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in our estimation does not fairly and adequately reflect the
costs we incur both in ternms of dollars spent and tine
requirements to conply with the rules, in five mnutes or
| ess.

Questions? Stunned silence? This is not |ike
you, Marvin, not to question ne.

MR NICHOLS: | don't think we're here to talk
about the totality of the regulatory process. | still mss
seeing the extra burden for the sinple informational
standard that can be incorporated into your current
traini ng.

MR WATZMAN:  You know, Marvin, 1've sat in a |ot
of public hearings with you, and, you know, you are a great
guy. You sit up there, and you present this in a very
i nnocuous way. This isn't that big a deal. On paper it may
not be, but for those who actually inplenent these prograns
in the mnes, which you don't do and which I don't do, all |
can do, as Jimdoes, is convey to you the nessage that they
relate to us. Al we are is we are spokesnen for them

| take it on good faith when they say that this
will inpose significant tinme requirenments and econom c
burdens on the conpany. There are many conpani es who are
going to be starting fromground zero in putting these

prograns in place.
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During the limted reopening period, for exanple,
we, under National Mning -- | think it was National M ning
at that tinme. It may have been National Coal. | forget
what the timng was in relation to our nerger. W filed
with the agency information we had received froma m ning
conpany on the actual cost they are experiencing to conply
with a program

Now, they have a program by virtue of the fact
that their parent conpany cones under OSHA, so the parent
conmpany extended it to all of their operating subsidiaries,
so they're operating under a program They're one of the
ones that won't incur additional cost, that have a program
up and running, but the costs were so dramatically different
froma $270 annual cost, if that's the average it costs the
i ndustry, that it belies conprehensive. It really does.
We're tal king about ten to 20 to 30 tines higher for a
programthat they have up and runni ng today.

You know, this is a conmpany that's a | arge conpany
with a lot of resources to conmt out of with a real
conmtnment to do the right thing, yet, you know, they | ook
at $270 and say we wouldn't even begin to know what to do if
we were limted to a $270 a year expenditure to update our
current program

MR NICHOLS: [I'll bet you nost of your nenbers
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al ready have a HazCom program that are just going to have to
spend some small anmobunt of time in the training they already
do to cover potential chem cal hazards at the mne sites.

Now, have you ever seen one of these rock quarries
that Jimand the guys are tal ki ng about ?

MR. WATZMAN: There's one of those that's in close
proximty to where | live, so, yes, |'ve seen one of those.
Yes, | have.

MR NICHOLS: |It's not real conplicated, those
shops. | don't know how many of these quarries will have
|l abs. | mean, that's the other place that you' d need to
probably deal with in your HazCom program but they were
going to do the Part 46 training anyway.

MR WATZMAN:  Well, you know, I'Il let Jimspeak
to that because Jimrepresents that segment of the industry.
| don't. W were not participants in the discussion on Part
46 because by and large, and I won't say it's conpletely
excl usive, but, you know, very few, if any, of our nenbers
fall into that category.

You know who ours are. Qurs are the larger m ning
conmpanies in the country that produce gold and cooper and
silver and |l ead and coal, and they are | arge operations both
in terns of the magnitude of the m ning operation itself and

the support facilities that are used at the m nes, be they
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snelters or coal preparation plants.

| will tell you, Marvin, that you would be
surprised that sonme of the |large conpanies are starting from
square one in putting a programin place. They do not have
hazard communi cati on prograns in place. They do not have --
in some instances do not have operations in states where
they are required to do so currently.

They do not fall under OSHA, and this is going to
be -- they are going to be treading on new ground. For
t hose conpani es, the costs are going to be dramatic.

They're going to be dramati c.

MR NI CHOLS: Just to pull together the
informati on and incorporate it into the training progranf
That's going to be dramatic?

M5. HUTCHI SON: They al ready have it.

MR WATZMAN: They don't have it in their training
programin the manner in which this rule lays out. Yes,
they do hazard training. Yes, they do task training.

That's an ongoing activity in every mning operation out
there, but does it cover every aspect of what's proposed and
the manner in which this rule lays it out? Absolutely not.

M5. HUTCHI SON:  How | ong do you think it would
take to cover the information that they don't cover already?

MR WATZMAN: | don't know the answer. Should |
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give you Jim Sharp's answer and tell you let's get out into
the field and neet with those conmpani es and not hold a
hearing in Washington, D.C., on three days' notice? You
know, | don't know the answer to that, and | apol ogi ze for
being flippant, but | don't.

Jimis exactly right. You know, holding a hearing
here on three days' notice and going out into the field is
just wong. It's just a disservice to those who need this
i nformati on and who you seek the information from

MR NI CHOLS: GCkay. Once you get this thing
devel oped and get it inplemented it's pretty static, right?
| mean, you don't have a |ot of changes in the process?

MR WATZMAN:  You may not have a | ot of changes in
t he process, but you're always | ooking around at new
sol vent s.

MR NI CHOLS: Yes.

MR WATZMAN: | nean, there's a nultitude of
those. Every vendor -- there are hundreds of vendors, and
t hey al ways want you to use their best and their latest and
their greatest and their favorite, and in the conpetitive
nature of this mning industry today if you can save a buck
a gallon, you' re going to save a buck a gallon and nmake a
change.

MR. NI CHOLS: Ckay, but once you do that then
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com ng with that new product or a different product cones
t he MSDS sheet .

MR, WATZMAN:  Uh- huh.

MR. NICHOLS: The fact is that the process doesn't
change to the point that you're going to be producing new
chem cal s, that you' d have to go research and devel op your
own MSDS sheets. | nean, this is going to be a service
that's supplied. You know, the supplier is going to --

MR, WATZMAN:  Well, | would agree with you in nost
i nstances, but there will be instances where you will have
to go out and do research and be preparing your own MSDS
You know, that's reflected in your rule. That's one of the
areas that we're concerned about, you know, when you're
tal ki ng about tailing ponds or waste, just the rock, the
wast e, you know.

W' re going to have to now produce MSDSs for our
wor kers who have wor ked around those nmaterials fromday one
when they came into the mne. They've been trained about it
continually, yet, you know, Jim Weks tal ked about the
nature and that m ne operators are now going to have to
identify what's a hazardous chem cal, so there's going to be
a cost that they're going to have to incur in terns of going
out and preparing that information.

MR NICHOLS: But in the tailing ponds, | nean,
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it's just an aggregate of what you' ve used during the
process.

| mean, for the coal spill down in Kentucky we
didn't take very long to just --

MR WATZMAN: What coal spill?

MR. NICHOLS: The sludge. It took no tinme to put

t oget her the analysis of that sl udge.

MR WATZMAN: | think sone are still analyzing
t hat today.

MR. NI CHOLS: Ckay.

MR WATZMAN: Thanks a | ot.

MR. NI CHOLS: Thank you.

MR WATZMAN: Thank you.

MR NCHOLS: Jim you're going to have to wait

until after |unch.

MR. SHARP: If that's the case -- am | the only
one?

MR. NICHOLS: How |long are you going to be?

MR SHARP: 1'Il waive ny opportunity to speak if
the hearing is going to come to an end.

MR NICHOLS: No, no. W'IlIl be here until 5:00.
SHARP:  Ch, okay.

NI CHOLS: But we need to have | unch sonetine.

2 3 3

SHARP: Ckay. |'Il cone back then.
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MR N CHOLS: GCkay. You'll be first on after we

get back.

(Wher eupon,
matter was recessed,
Decenber 14, 2000.)
11
11
11

the hearing in the above-entitled

to reconvene this same day, Thursday,
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AETERNOON SESSILON
MR. NICHOLS: Let's get started back
Now, Jim Sharp has waived his testinmony. |[Is that
right?
MR SHARP: Right.
MR NICHOLS: GCkay. |Is there anyone el se that

woul d i ke to have any comments or further conments?

I f not, some of us will be here until 5:00. W'lI
go back on the record fromtine to tine. |f anybody cones
in we'll take their testinmony and cl ose up at 5:00.

Any of the MSHA fol ks that want to or need to go
back, why that will be fine.

(Wher eupon, a recess was taken.)

MR NCHOLS: It's 5:00 on Decenber 14. W
haven't had anyone testify since before lunch and so we're
going to close the hearing.

(Whereupon, at 5:00 p.m the hearing in the
above-entitled matter was concl uded.)
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