Hazard Mitigation Assistance (HMA)

Guidance on Property Acquisition and Relocation for the Purpose of Open Space

Recent amendments to Title 44 of the Code of Federal Regulations added a new Part 80,
Property Acquisition and Relocation for Open Space. More detailed guidance to assist with
implementation of the provisions found in Part 80 has also been developed. This property
acquisition and relocation guidance applies to all FEMA hazard mitigation grant programs. It
isincluded in the FY09 Hazard Mitigation Assistance (HMA) Program Guidance at Section
2.3.13 and also governs this project type under the Hazard Mitigation Grant Program (HMGP)
in place of previous desk reference sections. The property acquisition guidance section must be
read in conjunction with the overall requirements for each grant program including the HMGP.
The Part 80 rule and implementing property acquisition guidance are effective for all disasters
declared on or after December 3", 2007 (12/03/2007).

Thefollowing is FEMA guidance on property acquisition for the purpose of open space for the
HMGP. Thetext belowisidentical to that contained in the FY09 Unified HMA Guidance
document, and reflects the section references to that document.

2.3.13 Property Acquisition and Relocation for Open Space
2.3.13.1 General

For property acquisition and relocation projecEMA HMA Applicants and subapplicants
must comply with 44 CFR Part 80, FEMA'’s Propertygacsition and Relocation for Open
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Space regulation, and this HMA Program Guidancprdlect may not be framed in a manner
that has the effect of circumventing these requanaish

This section applies to all the HMA Programs andl$® applicable to HMGP, and replaces the
following portions of the HMGP Desk Reference, Rediion FEMA 345, dated October 1999:

e Section 7
o Page 7-5 and 7-6, “Applicant Agreement to PropAdguisition Requirements”
section;
e Section 11
o Page 11-5, “Duplication of Benefits” paragraph;
o Pages11-6 and 11-7;
o Pages 11-10 through 11-24;
o Job Aid 11-2, 11-3, and 11-4;
e Section 12
o Page 12-4; and
¢ Related tools or job-aids

This section, with the exception of Section 2.3213(Open Space Requirement/Land Use)
applies to projects for which the funding progragmplacation period opens, or for which funding
is made available pursuant to a major disastemadettlon or after December 3, 2007. Prior to
that date, applicable program regulations and guielan effect for the funding program shall
apply. Section 2.3.13.2.2 (Open Space Requiremamt/lUse) applies as of December 3, 2007,
to all FEMA-funded property acquisitions for therpose of open space, regardless of when the
application period opened or when the major disagés declared.

2.3.13.1.1 Purpose and Scope

Generally, FEMA-funded property acquisition progconsist of a community purchasing flood-
prone structures from willing sellers and eithemdéshing the structures or relocating the
structures to a new site outside of the floodpl@ime purchased property is then maintained for
open-space purposes in perpetuity in order to nestod/or conserve the natural floodplain
functions. While some communities may elect to tgva new site outside of the floodplain for
participating residents to move to, FEMA encourag@amunities to opt for the simpler
acquisition and structure removal model. Theseegtsjrequire only minimal environmental
review, are considerably less expensive, and dtlomeowners to determine where to relocate.

Roles and Responsibilities

Applicants/Grantees and subapplicants/subgranteagsponsible for ensuring that applications
for acquisition/relocation open space projectsthedmplementation of approved projects meet
all requirements of Part 80 and this Guidance,fangroviding the necessary information to
enable FEMA determinations of eligibility, techrié@asibility, cost effectiveness, and
Environmental/Historic Preservation compliancegayposed projects. They must also ensure
that applications/subapplications are not framea manner that has the effect of circumventing
any regulatory requirements. Because Federal lgwines properties acquired with FEMA funds
to be maintained as open space in perpetuity, &eardnd subgrantees are also responsible for
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oversight in ensuring and enforcing proper land asd for coordinating with FEMA on any
future land use or property disposition issues.

During development of a project, property owneesrassponsible for notifying the subapplicant
of their interest in participating in the propog®dject. They must provide all requested
information to the subapplicant, and they must &kesquired actions necessary for completing
the grant subapplication and for implementing tregprty acquisition activities.

A more complete listing of the responsibilitiesatifparties can be found at 44 CFR § 80.5.

2.3.13.2 Requirements Prior to Award
2.3.13.2.1 Eligible and Ineligible Costs
2.3.13.2.1.1 Allowable Costs

Allowable costs are those costs that are necessaryeasonable for the proper and efficient
performance and administration of the Federal awaltdwable costs for property
acquisition/structure removal projects depend uperscope of the project.

e The following costs associated with the acquisitdhazard-prone real property and
the demolitionof structures are generally allowable:

0 Market value of the real property (land and streegh either at the time of sale or
immediately prior to the most recent disaster @odl event subject to applicable
adjustments. See Section 2.3.13.3.1.5 (Purchase)Offowever, for land already
owned by an eligible entity, compensation will be the structure and for
development rights only, not for the land. Thisuges any entity eligible to
apply for grant or subgrant funding under the rafévfunding program, even if
they are not the Applicant or subapplicant forphaect;

0 Fees for necessary appraisal costs, title seatlehinsurance, property inspection,
and survey (if necessary);

0 Fees associated with title transfer, contract weyvand other costs associated with
conducting the real estate settlement includingnaettion of the deed and deed
restrictions; and

o Demolition and removal of structures.

e The following costs associated with the acquisitodhazard-prone property and
relocationof structures are generally allowable:

0 Market value of the real property (land only). Seetion 2.3.13.3.1.5 (Purchase
Offer). However, for land already owned by an dligientity compensation will
be for the development rights. This includes amytynligible to apply for grant
or subgrant funding under the relevant funding paiag even if they are not the
Applicant or subapplicant for the project;

0 Fees for necessary appraisal costs, title seatlehinsurance, property inspection,
and survey (if necessary);
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0 Fees associated with title transfer, contract meyva@her costs associated with
conducting the real estate settlement, includicgmation of the deed and deed
restrictions;

o0 Jacking and moving of structure to new site;

o0 Necessary individual site preparations includingnidation, water, sewer, and
utility hookups, but not aesthetic improvements Emdiscaping, new property
acquisition, or public infrastructure and utilitgvelopment; and

o Demolition, site restoration, and site stabilizatior the acquired site.

e The following costs of demolition activities at thacated site are generally allowable
if necessary for either property acquisition/stauetremoval project type:

0 Removal of demolition debris to an approved lahdtilis includes debris from
the demolition of houses, garages, driveways, sadlesnand above-grade concrete
slabs);

Asbestos abatement;

o0 Removal of septic tanks (if not removed, floors aradls must be cracked or
crumbled so the tank will not hold water, and ltlediwith sand or other clean
fill);

o Removal of all structure foundation and basemeriswa at least 1 foot below
the finish grade of the site;

o Filling of basements with compacted clean fill @a&nt floors must have a
minimum one foot diameter hole in the floor to alléor drainage);

o Removal of only those trees that restrict the démalwork on any structure;

o Termination of all abandoned utilities at lease@tfbelow the finish grade of the
site;

o Capping of all wells and/or removal of associatechponents; and

o Grading, leveling, and site stabilization of alhai®@ition sites.

(@)

In addition to the allowable costs identified abaweexceptional circumstances there may be a
significant shortfall between the amount the subga pays an owner for his/her damaged
residence and the cost of a comparable replacemoemt in a non-hazard-prone location. In that
case, the State/Grantee may allow the subgrantg@tae owner-occupants a payment to apply
to the difference between the two amounts, up B3R per property. More information about
supplemental housing payments can be found in@e2tB.13.3.1.7 (Additions to Purchase
Offer).

2.3.13.2.1.2 Property-Related Costs That Are Not Allowable

Costs that are not allowable under FEMA'’s mitigatgrant programs include, but are not
limited to, the following:

e Compensation for land that is already held by ajildé entity. This is the case even
if the eligible entity is not the subapplicant tbe project. In that event, however,
compensation for development rights (i.e., obtgran open space easement) may be
an allowable cost; and
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e The cleanup or remediation of contaminated proggrexcept for permitted disposal
of incidental demolition and household hazardoustes

2.3.13.2.1.3 Duplication of Benefits

Costs that duplicate amounts received by or avail@bthe Applicant, subapplicant, property
owner, or affected tenant from another sourcelfersame purpose are not allowable. FEMA
and the Grantee must avoid DOB between FEMA mibgagrant program funds and any other
source, as required by 44 CFR 8 80.9 (c) and thidagce. More information about DOB can be
found in Section 2.3.13.3.1.6 (Deductions from Rase Offer). FEMA will recoup duplicative
amounts identified after grant funds have been ma@e@. Property owners who receive
duplicative payments following the conclusion o firoperty settlement are responsible for
reimbursing the subgrantee for those duplicatedgun

2.3.13.2.1.4 Negligence, Tortious Conduct, Legal Obligations

Mitigation grant funds are not available when arphgant, subapplicant, other project
participant, or third party’s negligence or inteml actions contributed to the conditions that
result in the need for mitigation. Additionally, tigation grant funds are not available to satisfy
or reimburse for legal obligations, such as thageoised by a legal settlement, court order, or
State law.

2.3.13.2.2 Project Eligibility

To be eligible, the subapplicant must acquire tHiefée title of properties from willing,

voluntary sellers, or retain such interest. Theapplicant must commit not to use eminent
domain should the property owner choose not taggaate, and must verify that the property is
not needed as a part of an intended planned préjgmoperty may not be subdivided prior to
acquisition, except for portions outside the ideedi hazard area, such as the SFHA or any risk
zone identified by FEMA (see Section 2.3.13.3.1Hélpcation and Removal of Existing
Buildings).

Properties that are eligible for acquisition in@utiose where:
e The property will be acquired from a willing, volany seller;

e The property contains a structure that may or n@yhave been damaged or
destroyed due to an event;

e Forthe FMA, RFC and SRL programs, the propertyt@ios a structure insured by
the NFIP at the time of Application submittal;

e Allincompatible easements or encumbrances canxtoggeished;

e The property cannot be contaminated with hazardmatsrials at the time of
acquisition, other than incidental demolition oukehold waste;
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e Any relocated structure must be placed on a statéx outside of the SFHA, outside
of any regulatory erosion zones, and in conformamte any other applicable State
or local land use regulations;

e The property cannot be part of an intended, plapoedesignated project area for
which the land is to be acquired by a certain datd/or where there is an intention to
use the property for any public or private futuse inconsistent with the open space
deed restrictions and FEMA acquisition requireméexamples include roads and
flood control levees); and

e The property will not be subdivided prior to acdfios), except for portions outside
the identified hazard area, such as the SFHA oriakyone identified by FEMA.

2.3.13.2.2.1 Hazardous Materials

At the time of acquisition, property to be acquioathnot be contaminated with hazardous
materials other than incidental demolition or hdwde waste. The presence of non-leaking
underground storage tanks, septic systems, honimdped tanks, and normal quantities of lead,
asbestos, and household hazardous materials dopeectude the use of grant funds for
acquisition. Costs associated with disposing o$ehmaterials should be addressed in the project
budget. More information on hazardous materialsbsafound in Section 2.3.13.3.1.1
(Hazardous Materials).

2.3.13.2.2.2 Open Space Restrictions

To be eligible, a project must result in propertg@sition that meets all of the requirements of
44 CFR Part 80 and this Guidance governing theotigeant funds and the use of acquired real
property, including:

e The subgrantee will dedicate and maintain the ptgpe perpetuity for uses
compatible with open-space, recreational, or wddamanagement practices, and
consistent with conservation of natural floodpfainctions, by recording deed
restrictions consistent with the model deed (sexi®@e2.3.13.2.3.3, Deed Restriction
Language);

e The property acquired, accepted, or from whichcstmes are removed will carry a
permanent deed restriction providing that the priydee maintained for open-space,
recreational, or wetlands management purposes only;

e No new structures will be built on the property eptas indicated below:

0 A public building that is open on all sides anddtionally related to a designated
open-space or recreational use;

0 A public restroom;

0 A structure that is compatible with open-spacerea&iional, or wetlands
management usage and proper floodplain managerobeiep and practices,
which the FEMA Regional Administrator approves inting before the
construction of the structure begins;

HAZARD MITIGATION ASSISTANCE (HMA) PROGRAM GUIDANCE
MITIGATION PROJECT SUBAPPLICATION GUIDANCE | Page 39



e Any structures built on the property accordinghe third subparagraph above will be
elevated or flood-proofed to the Base Flood Elewva{BFE) plus 1 foot of freeboard
and meet applicable requirements of the NFIP fldteadpnanagement regulations at
44 CFR 8§ 60.3;

e After settlement, no Federal disaster assistancanp purpose from any Federal
source, nor flood insurance payments, may be mdither@spect to the property, and
no person or entity shall seek such amounts;

e The subgrantee must obtain the approval of thee&iaaintee and the FEMA
Regional Administrator before conveying ownerslige (title) of the property to
another public agency or qualified conservatioraaigation. Property transfer to
private citizens and corporations will not be ameich All development rights in the
form of a conservation easement on the propertyt beisonveyed to the
conservation organization or retained by the sutigeaor other public entity; and

e The subgrantee accepts responsibility for monigpand enforcing the deed
restriction and/or easement language.

2.3.13.2.3 Subapplication Information
2.3.13.2.3.1 Project Information

Subapplicants are responsible for meeting the reopgnts specified at 44 CFR § 80.13, and
must provide information necessary for the Applicamd FEMA to determine the eligibility of

the project, as specified in the subapplicatiorkpge. This includes project description and
property information (including Environmental/HistoPreservation information). Project cost
estimate information for the value of the propertieust be provided as appropriate: for the
HMGP, a cost estimate for each property is requi@dhe PDM, FMA, RFC, and SRL
programs, market value documentation is requirebafplicants must include cost effectiveness
information, including the net present value of pineject benefits for each property to be
acquired. Additionally, subapplicants must idengfch property address included in the SOW,
and provide a photograph of each property.

The subapplicant should include additional, altezmmoperties it may substitute should one or
more of the other properties drop out due to dligylor owner withdrawal. The subapplicant
shall provide the same level of information for #iernate properties as provided for the
proposed properties.

The subgrantee must identify an appeal or recoraide process for property owners who
dispute the amount of the purchase offer propeatyation.

The subapplicant must also provide certificatioat #ach participant who will receive pre-event
value is a National of the United States or quatdifalien. Subgrantees will ask all acquisition
project participants (property owners) to certhigttthey are either a National of the United
States or a qualified alien. Subgrantees will off@rticipants who refuse to certify, or who are
not Nationals of the United States or qualifiee&adi, no more than the appraised current market
value for their property (see Section 2.3.13.32].Burchase Offer and Nationality).
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2.3.13.2.3.2 Assurances

Subapplicants requesting assistance for propedyisition or building relocation must include a
written Statement of Assurances in their subapgtinaAcquisition projects without these
formal assurances will not be considered for fugdirhe Statement of Assurances must be
signed by the subapplicant’s authorized agent anda@el statement is available at:
http://www.fema.gov/government/grant/resources/asgurances.shtrhe Statement of

Assurances must provide acknowledgment of, andeaggat to, the following requirements that
apply to acquisition of the property:

Participation by property owners is voluntary. Timespective participants have
been/will be informed in writing that participatiamthe program is voluntary, and
that the subapplicant will not use its eminent donaathority to acquire their
property for the project purposes should negotiati@il.

Example Notices of Voluntary Interest are availadite
http://www.fema.gov/government/grant/resources/moticel.shtnand
http://www.fema.gov/government/grant/resources/motice2.shtm

Each property owner will be informed, in writind,what the subapplicant considers
to be the market value of the property. The subegpi will use the model Statement
of Voluntary Participation to document the markaiue of the property and will
provide a copy for each property after award. Timglel Statement of Voluntary
Participation is available on FEMA’s Web site at:
http://www.fema.gov/government/grant/vol_participatshtm

All of the requirements of 44 CFR 88 80.17 and 80this program guidance, and
the deed restrictions governing the use of thersuttdunding and the use of
acquired land are applicable. The property shatldmicated and maintained in
perpetuity as open space for the conservationtofrakfloodplain functions and
restricted from use or development that interfevits that purpose;

Properties associated with the proposed projeat@reart of an intended, planned,
or designated project area for which the land ise¢@cquired by a certain date,
and/or where there is an intention to use the ptgier any public or private future
use inconsistent with the open space deed restricind FEMA acquisition
requirements. Examples include planned constructipar improvements to,

publicly owned buildings, road construction progdtood control levees, or other
development projects. The acquired land will bevariable for these and all other
such incompatible uses. Any intent to use any efpiftoperties proposed for
acquisition as part of an intended, planned, olgdased project area could make the
project ineligible for mitigation grant funding. Bapplicants shall coordinate with the
appropriate FEMA Regional Office for further infoaiton;

Existing buildings will be removed within 90 dayssettlement;
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e Once the subgrantee acquires the property it maysyoa property interest only with
the prior approval of the FEMA Regional Administnaand only to certain entities in
accordance with 44 CFR 8§ 80.19 and this prograrmagcie;

o Every 3 years from the date of acquiring the propeéhe subgrantee must submit to
the Grantee, who will submit to the FEMA Regionaninistrator a report certifying
that it has inspected the subject property withenmonth preceding the report, and
that the property continues to be maintained cogsisvith the provisions of the
grant. If the subject property is not maintainedaading to the terms of the grant, the
Grantee and FEMA, its representatives, successorassigns are responsible for
taking measures to bring the property back intogd@nce;

e For an offer of pre-event value, the subgrantekaliiain documentation from the
property owner demonstrating that the property avismia National of the United
States or qualified alien;

e After settlement, no disaster assistance for amgqgse from any Federal entity may
be sought or provided with respect to the propamyg FEMA will not distribute
flood insurance benefits for that property for ilairelated to damage occurring after
the date of the property settlement; and

e At closeout, the subgrantee will provide informatio accordance with 44 CFR §
80.21 and this program guidance.

Subapplications that do not include a signed Statemf Assurances acknowledging these
requirements are incomplete andl not be considered for funding.

2.3.13.2.3.3 Deed Restriction Language

The subapplication must also include the deedicéistn language, consistent with the language
in the FEMA Model Deed, that the subapplicant idieto record with each property deed (but
need not include property specific details). A Middeed Restriction is available on FEMA'’s
Web page alttp://www.fema.gov/government/grant/resourcesgpaard.shtmThe

subapplicant must seek approval from FEMA’s Offié€hief Counsel, through the FEMA
Regional Office, for any changes in language difigfrom the Model Deed Restriction
language. Changes may be made to comply with legal form requirements, but changes to
substantive, programmatic provisions will not beeetained.

2.3.13.2.3.4 Documentation of Voluntary Interest

Documentation of voluntary interest signed by eacperty owner must be submitted with the
project subapplication. This documentation sho@dtcomplished as early in the project
development process as is feasible. Participati@cquisition/relocation projects by property
owners is voluntary. The prospective participantsinbe informed in writing that participation
in the program is voluntary, and that the subappliavill not use its eminent domain authority
to acquire their property for the project purposiesuld negotiations fail and the property owner
chooses not to participate.
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The Notice of Voluntary Interest can be documentgidg individual signed statements, or
through a group sign-up sheet (as identified inetkemples cited below). The documentation
must record theame and signature of interested property owners associated with each
property and must also clearly show each propestyen acknowledging the following
language:

“This project for open space acquisition is voluptand neither the [Applicant] nor the
[subapplicant] will use its eminent domain authotdg acquire the property for open
space purposes should negotiations fail and theeptyp owner chooses not to
participate.”

Example Notices of Voluntary Interest are availadite
http://www.fema.gov/government/grant/resources/moticel.shtnand
http://www.fema.gov/government/grant/resources/motice2.shtm

For the SRL Program, documentation of voluntargnest from each property owner may be
documented in the Pre-Award Consultation Agreeraedtincluded with the project
subapplication (see Section 3.4.4.4, Consultatith the Property Owner).

During the implementation of the project, the salngee shall execute a more formal Statement
of Voluntary Participation with the owner of eadloperty identified in the subapplication’s
Statement of Work (see Section 2.3.13.3.1.3, Stetéof Voluntary Participation).

2.3.13.2.3.5 Tenant Information

Although the property owner must voluntarily agtegarticipate in the open space project,
participation is not voluntary for tenants whoseparty is being acquired as a result of an
acquisition project. Therefore, the project submmapion must document properties occupied by
tenants. Tenant assistance may include costs sutiodng expenses, replacement housing
rental payments, and relocation assistance adviryces. These costs must be estimated, and
included in the project cost estimate. More spedaifiormation on costs related to tenant
relocation can be found in Section 2.3.13.3.1.8\éh¢s).

2.3.13.2.3.6 Consultation Regarding Other Ongoing Federal Activities

Because properties acquired under HMA programs brigiermanently converted to open space
and will be unavailable for future development,aulicants must coordinate to ensure that
other Federal actions are not anticipated that evaffect the same parcels considered for
acquisition for open space.

2.3.13.2.3.6.1.U.S. Army Corps of Engineers Coordination

The subapplicant must demonstrate in its subagplicéor mitigation assistance that it has
consulted with the United States Army Corps of Begrs (USACE) regarding each subject
property’s potential future use for the construttad a flood levee system (including berms,
floodwalls, or dikes) and that USACE will rejectdue consideration of such use if the
subapplicant accepts FEMA assistance to convertriberty to permanent open space. FEMA
will not award funds for any property without tliecumentation. The construction of flood
levee systems on these lands is incompatible vaem@pace uses and, therefore, will not be
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allowed. This restriction generally does not agplgtructures for ecosystem preservation,
restoration, or enhancement.

If this initial level of consultation with the suplicant indicates that the local government
wishes to consider a flood damage reduction lewékd area, the subapplicant or local
government must then undertake an expanded cotisaltaocess with the State/Grantee,
FEMA, and USACE. The consultation will involve tlientification and full consideration of
future potential land use conflicts to enable teal government to make an informed decision
regarding how it should proceed. There may be g where the local government may be
able to pursue both the open space acquisitiorfland damage reduction levee projects in the
same community without any land use conflicts (itiee levee will not cross acquired land). If,
however, the local government determines that sodfflicts cannot be resolved and chooses to
pursue the USACE flood damage reduction leveeloited government must notify FEMA,
through the State/Grantee, that it will not subamtubapplication for FEMA mitigation grant
funding for property acquisition or relocation fgpen space.

If the local government decides to pursue an agangroject following the consultation
process, the subapplicant will include in its sydd@ation assurances a resolution or a
comparable document adopted by the governing bbthedocal government that indicates:

¢ In consultation with USACE, the local governmens baldressed and considered the
potential future use of these lands for the cowrsitrn of flood damage reduction
levees, and has chosen to proceed with acquisifipermanent open space; and

e The local government understands that land acqfiredpen space purposes under
the relevant mitigation grant program will be reged in perpetuity to open space
uses and will be unavailable for any use thatasmmpatible with the open space and
floodplain purposes designated for the propertiusing the construction of flood
damage reduction levees, paved roads, and othelogenent.

2.3.13.2.3.6.2. Department of Transportation Coordination

The subapplicant must demonstrate in their subegidin for mitigation assistance that they
have coordinated with the relevant State DepartmEftansportation (DOT) to ensure that no
future, planned improvements or enhancements t&ederal aid systems, or other State
transportation projects, are under consideratian\hil affect the proposed project area. The
construction of such improvements, enhancemenizapects on these lands is incompatible
with open space uses and, therefore, will not lzavald.

2.3.13.2.3.6.3. Other Federal Agency Coordination

The State/Grantee and subapplicant must demonstrtte application/subapplication for
mitigation assistance that they have consulted otitler Federal agencies, as appropriate,
regarding other program requirements and/or agsyiand identified the relationship to FEMA
mitigation grant activities and funding. Other Fed@gencies’ requirements may apply to the
mitigation grant activities if other agency funds ased for activities related to the project ia th
community, or to match the mitigation grant fundisgch as CDBG funds. In the limited cases
when another Federal agency’s funds may be usedntoibute to the non-Federal share of a
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FEMA-funded mitigation project, both programs’ régments apply to the whole project. The
State/Grantee is responsible for coordinating Hr@us programs available within the State. It is
important to include local program representatividgerefore, it is important to coordinate
approaches and schedules with other programs iegtolvhe objective should be to make the
process as simple and consistent as possible fapplicants and homeowners.

2.3.13.3 Post-award Requirements
2.3.13.3.1 Project Implementation

Before the subgrantee acquires a property, itesdure the property is not contaminated with
hazardous materials, confirm a clear title, an@aeine the appropriate mitigation offer for the
property and any additional payments associatel tivé property acquisition. After acquiring
the property, the subgrantee must take steps teedoand maintain the property permanently as
open space.

2.3.13.3.1.1 Hazardous Materials

The subgrantee shall take steps to ensure thafpany with past or present commercial or
industrial use, or that is adjacent to such prgpentthat is suspected of having hazardous
contaminants may be present at the site, is ndanunated at the time of acquisition. It shall
ensure that the property owner provides informaig@mtifying what, if any, hazardous materials
have been deposited or stored on the propertydtes not include household hazardous
wastes). The subgrantee shall require the owneamiove hazardous materials and containers.
The owner must provide certification from the apprate State agency that the site is clean
before the subgrantee can purchase any interé®t jproperty. Any cleanup costs associated
with obtaining clean-site certification, and anytoassociated with hazardous materials are not
eligible project costs. The seller must also agmeademnify the State/Grantee, FEMA, and the
subgrantee for any liability arising from previatmntamination of the property.

If the State/Grantee and FEMA determine that a®hasvironmental site assessment is
necessary, the subgrantee, FEMA, or the State/&@ranty conduct one prior to property
acquisition. The cost of Phase Ill environmentid assessment remediation plans, cleanup, and
certification of the property are not eligible rgétion grant project costs.

2.3.13.3.1.2 Clear Title

The subgrantee shall conduct a title search fan peaperty it plans to acquire. The purpose of
the title search is to ensure that the owner isthe and actual titleholder to the property, or
identify other persons with a property interest] amensure that the title is clear. This means
that there are no mortgages or liens outstanditigestime of sale. In addition, there may not be
incompatible easements or other encumbrances fardiperty that would make it either
ineligible for acquisition or noncompliant with apspace land use restrictions.

Other requirements in particular include:

e Atitle insurance policy demonstrating that cleaef title conveys must be obtained
for each approved property that will be acquired;
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e A physical site inspection for each property vanfyno physical encumbrances to
the property (where appropriate this may requiséeasurvey to clearly establish
property boundaries);

e Title to the property must transfer by a warrarggd in all jurisdictions that
recognize warranty deeds;

e Allincompatible easements or encumbrances musktieguished;
e The subgrantee shall take possession at settlement;

e The subgrantee must record the deed at the sarmeasirand along with the
programmatic deed restrictions (see Section 2.3.3.3, Deed Restriction
Language);

e The deed transferring title to the property anddregrammatic deed restrictions will
be recorded according to State law and within lysddter settlement; and

e All property transfers shall be consistent with@HER Part 80 and this Guidance.

2.3.13.3.1.3 Statement of Voluntary Participation

The Statement of Voluntary Participation documentse formally the Notice of Voluntary
Interest provided previously in Section 2.3.132 (®ocumentation of Voluntary Interest), as
well as documenting information related to the pase offer, as identified in Section 2.3.13.
3.1.5 (Purchase Offer), following. The StatemeriWoluntary Participation is available on
FEMA’s Web sitehttp://www.fema.gov/government/grant/vol_participatshtm The
subgrantee shall provide to FEMA a signed copyef3tatement of Voluntary Participation for
each property after award.

2.3.13.3.1.4 Mitigation Offer

The mitigation offer for acquisition and relocatiprojects is based on the property value
(purchase offer information) and applicable addsiand deductions. Deductions to the purchase
offer may include DOB deductions, and additions nmajude any supplemental housing or
insurance incentive payments. For the SRL progsam,Section 3.4.5 (Mitigation Offer

Process).

2.3.13.3.1.5 Purchase Offer

The purchase offer is the initial value assigneth&property as determined using the approved
methodology, which is later adjusted by applicadditions and deductions, resulting in a final
mitigation offer amount to a property owner. Incdlses, the subgrantee must ensure that all
property owners are treated fairly and are offere@quitable package of benefits. The
subgrantee (using a Statement of Voluntary Pagtimp) shall inform each property owner in
writing of the market value (pre-event or curresftjhe property, and the method used to
determine that value.
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If several different entities or programs are adqgiproperty in the same area, property owners
may find it confusing if different offers are matdearea owners at different times. To avoid any
negotiation difficulties or confusion, the subgemshould coordinate the release of property
valuation information and purchase offers to propewners for the various programs. The
subgrantee may wish to set a time limit with thegarty owner for the validity of a purchase
offer. The subgrantee must provide an appeal @nsaderation process for property owners
who dispute the amount of the purchase offer ptgpaiuation.

Purchase offers made under the SRL program hafexetit requirements than those made under
FEMA'’s other mitigation grant programs and, in aiah to the following requirements, must
comply with the offer requirements identified iretBRL FY guidance. The purchase offer of an
SRL property must be the greatest of the followangpunts:

e The current market value of the property or theguent market value of the
property;

e The original purchase amount paid by the propentyey holding the flood insurance
policy as demonstrated by property closing docus)emd

e The outstanding amount of any loan to the prop@niyer, secured by a recorded
interest in the property at the time of the purehaffer.

When determining value based on the outstandinguataf loans to the property owner for the
SRL program, the loans must be secured by a redantierest in the property at the time of the
purchase offer and the value shall not include heqety loans or lines of credit secured after
the property owner signs the Pre-Award Consultafigreement. Any loans secured after the
property owner signs the Pre-Award Consultatione&gnent are not eligible.

2.3.13.3.1.5.1. Property Valuation

For each property identified for acquisition, tlhgrantee shall establish and document a
property value based on market value. Market valgenerally defined as:

The amount in cash, or on terms reasonably equnivédecash, for which in all
probability the property would have sold on thesefive date of the valuation, after a
reasonable exposure time on the open competitivkahdrom a willing and reasonably
knowledgeable seller to a willing and reasonablgvidedgeable buyer, with neither
acting under any compulsion to buy or sell, givihge consideration to all available
economic uses of the property at the time of tHeat&n.

Current market value reflects the property valuthattime of the final mitigation offer (see
Section 3.4.5, Mitigation Offer Process, for mar®rmation). Pre-event market value is defined
as the market value of the property immediatelptethe relevant event affecting the property.
The relevant event for assistance under the HMGieisnajor disaster under which funds are
available. For the PDM program, pre-event valugésvalue before the most recent major
disaster, however if the project is occurring sepafrom or more than 12 months after a disaster
event, the current market value may be more aptepfor the FMA, RFC, and SRL programs
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the pre-event market value is defined as the valuke property immediately before the most
recent flood event resulting in a NFIP claim ofeatst $5,000.

The benefit of payment of pre-event market valuenily available to an owner who owned the
property during the event and is a U.S. Nationajualified alien (see below for more
information). If the current property owner purobdshe disaster damaged property after the
major relevant event, or is not a U.S. Nationadjaalified alien, then the subgrantee shall not
offer the owner more than the current market value.

Typically, acquisition projects require the valoatof the property (land and structure as a
whole). In situations where an eligible entity allg owns the property but wants to deed restrict
it, valuation will be for the structure and devetognt rights instead of for the land. Relocation
projects require the valuation of land only.

Valuation Methodologies

The property value, either current or pre-eventstnne derived from a methodology that results
in a reasonable determination of market value. Sthrantee must coordinate with the Grantee
to determine the methodology that will be usedpimperty valuation determinations. This
methodology must be applied consistently throughlaeipproject area, using the same
methodology for all properties to be acquired.

When practicable, the appraisal methodology slealised. Appraisals must be conducted by an
appraiser in accordance with tbeiform Standards of Professional Appraisal Practice

(USPAP). The appraiser must comply with relevaate&Staws and requirements, and shall have
the appropriate certification, qualifications, amimpetencies based on the type of property
being appraised.

When determining value for a large number of stried, the subgrantee may choose to perform
appraisals to establish a statistical samplingoperty values, and develop an adjustment factor
to apply to tax assessed values so that they rabgoreflect each property’s market value.

2.3.13.3.1.5.2. Purchase Offer and Nationality

A property owner who is not a National of the Udittates or a qualified alien is not eligible for
a pre-event market value determination of propeatye. The property value must be based on
current market value.

The term “National of the United States” is defiregdB U.S.C. § 1101 and means a citizen of the
United States or a person who is not a citizenAhd owes permanent allegiance to the United
States. The term “qualified alien” is defined di/.&.C. § 1641 and means an alien who, at the
time the alien applies for, receives, or attempteteive a Federal public benefit, is:

1) An alien who is lawfully admitted for permanentidesice under the Immigration and
Nationality Act [8 U.S.C. § 1101 et seq.];

2) An alien who is granted asylum under Section 208uch Act [8 U.S.C. § 1158];

HAZARD MITIGATION ASSISTANCE (HMA) PROGRAM GUIDANCE
MITIGATION PROJECT SUBAPPLICATION GUIDANCE | Page 48



3) Arefugee who is admitted to the United States ufaetion 207 of such Act [8 U.S.C. §
1157];

4) An alien who is paroled into the United States uriksction 212(d)(5) of such Act [8
U.S.C. § 1182 (d)(5)] for a period of at least arye

5) An alien whose deportation is being withheld un8ection 243(h) of such Act [8 U.S.C.
8 1253] (as in effect immediately before the efiextiate of Section 307 of division C of
Public Law 104-208) or Section 241(b)(3) of such &U.S.C. § 1231 (b)(3)] (as
amended by Section 305(a) of division C of PubkevL104—-208);

6) An alien who is granted conditional entry pursuanection 203(a)(7) of such Act [8
U.S.C. § 1153 (a)(7)] as in effect prior to Aprjl1980; or

7) An alien who is a Cuban and Haitian entrant (agddfin Section 501(e) of the Refugee
Education Assistance Act of 1980).

Subgrantees will ask all acquisition project p@paats (property owners) to certify that they are
either a National of the United States or a quatifalien. Subgrantees will offer participants who
refuse to certify, or who are not Nationals of Urated States or qualified aliens, no more than
the appraised current market value for their priyp&articipants who refuse to certify, or are

not Nationals of the United States or qualifie@adi, also may not receive supplemental housing
payments as described in Section 2.3.13.3.1.7 {iadito Purchase Offer).

Subgrantees may wish to use FEMA Form 90-69B tainlatertification from participating
property owners. At the time of certification, thebgrantee will ask the property owner to show
a form of identification (any identification dispiag the signer’'s name will suffice). If the
property owner applied for FEMA disaster assistaadeéorm 90-69B will already be on file at
FEMA and the subgrantee will instead request \eatfon from FEMA through the
State/Grantee that a certification is on file.

2.3.13.3.1.6 Deductions from Purchase Offer
Duplication of Benefits

FEMA mitigation grant program funding is supplenaib other funding sources and must be
reduced by amounts reasonably available (eventi$moaght or received) from other sources to
address the same purpose or loss. Insurance pagjlr&NIA housing needs assistance,
property-related legal claims and/or funds from ather sources that are available for the
purpose of making repairs to or replacing a stmagtor other compensation for the value of the
real property, are considered duplicated amountthi$ case, the eligible project costs are
reduced by the duplicative amount. This has thecefif reducing both the Federal and non-
Federal shares of the project, and ensures thafatnitn grant funds do not duplicate benefits
available to owners and tenants from another sdordée same purpose.

The Grantees, subgrantees and project particiggctading property owners and tenants) must
take reasonable steps to recover all such amoAimsunts that are reasonably available to the
individual or entity shall be treated as benefitaible for the same purpose, even if he/she/it
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did not seek them. Duplications can occur at amg tin such cases, and if amounts for these
purposes are received subsequent to the propéttgnsent they must be reimbursed to FEMA.

Some examples when DOB occurs include the following

If the subgrantee decides to offer pre-event marakte, duplication may occur if
homeowners have insurance, loans, repair grantgher assistance available to them
to help address the damage to the structure. $tiedause paying full pre-event
market value also compensates the owner for tisedbegalue that occurs due to
damage. The subgrantee must make the deductiondlfi®established pre-event
market value purchase offer before making a finéiation offer to the property
owner;

Duplication may occur when insurance benefits aeglable to the property owner
under an existing policy, whether they submittedeam or not. (If insurance paid a
claim that included reimbursement for the propexiser’s own labor for clean up,
this is not a DOB and it should not be deducted);

Duplication may occur where legal claims are appad@ or legal obligations arise
(e.g., to comply with a law or court order) thatynpmovide a benefit to the property
owner on the basis of that property. Parties in#dlin pending legal disputes must
take reasonable steps to recover benefits availalbleem; and

Duplications may also occur when relocated tengeusive relocation assistance and
rental assistance if they have received paymenthé&same purposes as part of the
disaster assistance provided by FEMA and otheraggnor payments from any
other source, as described in Section 2.3.13.8Te@ants). Any acquisition-related
assistance provided to tenants must be reduceddaegly. This also affects the total
eligible costs allowable for the project (Tenariated DOB deductions do not affect
amounts available to the property owner).

For property valuations based on pre-event markieky the following procedures assist in
preventing mitigation grant funds from duplicatingnefits available from other sources:

For property owners, the subgrantee establishegutehase offer property value as
of a certain date;

The subgrantee provides the State/Grantee wistt aflproperty owners who are
participating in the property acquisition projezhd with a list of tenants that will
potentially be affected by acquisition of the prapéhey occupy;

The State/Grantee and FEMA inform the subgranteeeofmount of repair or
replacement assistance available to each propergm and rental or relocation
assistance available to tenants from FEMA and theeSFEMA shall provide to the
State/Grantee and subgrantee NFIP coverage infamancluding the amount paid
on a claim and the amount of coverage available;
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The subgrantee shall coordinate with property owmdro shall disclose all potential
amounts available to them for the same purposgesibed above, including repair
or replacement assistance received, all insuraecefiis available to them under an
existing policy (whether they submitted a clainmot), and any potential recovery
based on litigation or other legal obligations. Pineperty owner must take
reasonable steps to recover such amounts. Amcuatitaite reasonably available to
the property owner shall be treated as benefitdadla for the same purpose, even if
the property owner did not seek them. The subgeasttall coordinate with tenants
who shall disclose any amounts received from reatatlocation assistance;

Property owners who have a U.S. Small Business Aination loan are required to
repay the loan or roll it over to a new propertglasing;

The subgrantee shall identify any other potentakses of benefits to the subgrantee,
property owner, or tenant; and

The subgrantee shall reduce the purchase offdieogmount of any duplicating
benefits. Deductions are not taken, however, fosams the owner can verify with
receipts that were expended on repairs or clea®upgrantees may not credit
homeowners for the homeowners’ own labor hoursdpair work).

2.3.13.3.1.7 Additions to Purchase Offer

Supplemental Housing Payments

If a purchase offer for a property is less thandb&t for the property owner to purchase a
comparable replacement dwelling in a non-hazardgite in the same community, the
State/Grantee and subgrantee may choos®ke available a supplemental payment of up to
$22,500 for the property owner to apply to theat#ice. Subgrantees should consider the cost
of relocating to a permanent residence that ioofarable value and that is functionally
equivalent. The State/Grantee and subgrantee raustristrate that all of the following
circumstances exist:

Decent, safe, and sanitary housing of comparabéeasid capacity is not available in
non-hazard-prone sites within the community atahigcipated acquisition price of the
property being vacated; and/or

The project would otherwise have a disproportiolgdiggh adverse effect on low income
or minority populations because project particigamithin those populations would not
be able to secure comparable decent, safe, an@dugamousing; and

Funds cannot be secured from other more appromtatees such as housing agencies
or voluntary groups.

For SRL only: Property owners that receive additional amounSRif program funds to cover
the original purchase price of the property, otcdger second mortgages or other loans, are
generally not eligible to receive supplemental hogipayments.

HAZARD MITIGATION ASSISTANCE (HMA) PROGRAM GUIDANCE
MITIGATION PROJECT SUBAPPLICATION GUIDANCE | Page 51



I ncentive Payment for Flood I nsured Properties

For HMGP-funded acquisition/structure removal petgethe State/Grantee has the option to
allow subgrantees to provide a credit to propevimers with flood insurance. In this case, the
subgrantee would provide an incentive payment iaraount equal to up to 5 years of flood
insurance premiums actually paid by the currenperty owner for a NFIP Policy for structure
coverage.

2.3.13.3.1.8 Tenants

Although the property owner must voluntarily agtegarticipate in the open space project,
participation is not voluntary for residential amasiness tenants and owners of mobile homes
who rent homepads (homepad tenants) and who nlastte as a result of acquisition of their
housing. Therefore, these tenants are entitleddistance as required by the Uniform Relocation
Assistance and Real Property Acquisition Policies & 1970, as amended, (URA). The Act is
implemented at 49 CFR Part 24. (Owners particigatinrFEMA-funded acquisition projects are
not entitled to relocation benefits because thantalry program meets URA exceptions.) URA
relocation benefits to displaced tenants includeingpexpenses, replacement housing rental
payments, and relocation assistance advisory s=vidis includes owners of manufactured
homes who lease the pad site.

The amount of assistance the subgrantee must pghg tenant is described at 49 CFR Part 24,
Subpart E. An eligible displaced tenant is entitied

e Reasonable out-of-pocket (or fixed schedule) moexgenses; and

e Compensation for a reasonable increase in renuglitgt costs incurred in connection
with the relocation in certain circumstances.

Relocation assistance payments for tenants anediateto ensure that these individuals are able
to relocate to decent, safe, and sanitary comparaplacement dwellings outside the floodplain
or hazard area. If a tenant chooses to purchasglacement dwelling, the tenant may apply the
amount of rental assistance to which he or shedvoelentitled towards the doysayment.
Similarly, if a mobile home owner who rents a hoaetghooses to purchase a replacement pad
or lot, the mobile home owner may apply the amadmental assistance to which he or she
would be entitled towards the down payment.

However, mitigation grant funding is supplementabther primary funding sources and must be
reduced by amounts reasonably available (event ismaght or received) from other sources,
such as insurance and other funds to addressie@arpose or loss. A DOB may occur when
relocated tenants receive relocation assistanceesmal assistance if they have received
payments for the same purposes as part of thetelisessistance provided by FEMA, the
State/Grantee, and/or other sources. A DOB vetifinashall focus on the assistance provided
through FEMA'’s disaster assistance programs, imetutemporary housing and rental assistance
and/or funds fronany other sources. The State/Grantee and FEMA sHalinnthe subgrantee

of the amount and source of any such assistansgdpibto tenants who may be displaced by an
acquisition project. Any acquisition-related asmisie provided to tenants must be reduced
accordingly. This also affects the total eligibtests allowable for the project. (Tenant-related
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DOB deductions do not affect amounts availablééogdroperty owner.) For more information
on DOB see Section 2.3.13.3.1.6 (Deductions fronchase Offer).

A person who is an alien not lawfully present ia thnited States is not eligible to receive URA
relocation benefits or relocation advisory servi¢dSMA may approve exceptions if unusual
hardship to the alien’s spouse, parent, or child igla U.S. citizen or an alien admitted for
permanent residence, would otherwise result. Subgea will ask tenants who are potential
recipients of URA assistance to certify that they @ U.S. citizen or are lawfully present in the
United States. Subgrantees will not provide URAsassce to participants who refuse to certify
or who are not a U.S. citizen or lawfully present.

Please refer to 49 CFR Part 24 for detailed insitros regarding implementation of URA
requirements. Subgrantees shall closely coordindkethe State/Grantee and FEMA when
implementing URA requirements. The State DOT igofh good resource in determining how to
calculate the appropriate URA payment, since tliefad Highway Administration (FHWA)
oversees applicability of the URA.

2.3.13.3.1.8.1. Rental Payments

A tenant displaced from a dwelling due to a fedgrfainded acquisition project is entitled to a
rental increase payment if:

e That tenant rents or purchases and occupies atdsed® and sanitary replacement
dwelling within 1 year after the date he or she eawwout of the original dwelling; and

e The tenant occupied the displacement dwellinglfera0 days preceding the
initiation of negotiations for acquisition of thegperty. The initiation of negotiations
is defined as the first formal indication that twbgrantee wants to purchase a
particular property. Any tenant who occupied theetliwg prior to a disaster event is
usually eligible. The exception to this is if theject negotiations are unrelated to a
disaster event or begin so long after the eventthigaevent is no longer a relevant
factor. If the dwelling is re-inhabited after theeat, former tenants are generally not
eligible (generally, a signed lease is preferablprove tenancy; however, other
documentation such as utility bills may be useprtive tenancy if a signed lease is
not available due to the disaster event).

Compensation for rent increase is 42 times the atrtbat is obtained by subtracting the “base
monthly rent” for the displacement dwelling fronetonthly rent and average monthly cost of
utilities for a comparable replacement dwellingtlor decent, safe, and sanitary replacement
dwelling now occupied by the displaced person.

The “base monthly rent” for the displacement dwegllis the lesser of the average monthly cost
for utilities plus the rent at the displacement tiivwg as determined by FEMA, or 30 percent of

the tenant’s average gross household income. (& fidgulations define “tenant” as a person
who has the temporary use and occupancy of repkeproowned by another.)

Subgrantees may exceed this limit in extraordimdigumstances, if necessary to ensure that a
displaced tenant will be able to obtain and resattecent, safe, and sanitary (as defined by the
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URA regulations at 49 CFR § 24.2 (a) (8)) comparabilit outside of the high-hazard area. A
rental assistance payment may, at the subgramdeseietion, be disbursed in either a lump sum
or in installments. However, if any HUD programs aroviding partial funding for the project,
verify those program requirements to ensure properdination with mitigation grant program
requirements. The rental increase payment mayxuetee a total of $5,250.

2.3.13.3.1.8.2. Homepad Tenants

Mobile home owners who lease a homepad and who melestate to a new homepad as the
result of acquisition of their pre-disaster homepeglalso entitled to URA relocation benefits
and replacement housing payments. Payments to enadathe owners shall not duplicate
insurance payments or payments made by other He8é&ate, local or voluntary agencies.
Complex situations involving FEMA mobile homes thave been donated to a State or local
government and then sold to the mobile home owmauld be directed to the FEMA Regional
Office for eligibility determination and a calculan of benefits.

Displaced mobile home owners who rent their homs@ad entitled to assistance as detailed
below. However, in only rare cases may the comlminaif the two types of URA assistance
exceed $22,500.

Homepad Rental Assistance

The displaced mobile home owner and homepad rengstitled to compensation for rental and
utility increases resulting from renting a compéedimmepad and moving expenses as detailed
in the section for tenants. Compensation for hordepat increase is 42 times the amount that is
obtained by subtracting the “base monthly rent’the displacement homepad from the monthly
rent and average monthly cost of utilities for anparable replacement homepad. The rental
increase payment may not exceed a total of $5RBplaced mobile homeowners are also
entitled to one of the following:

¢ Replacement Housing Assistance: For URA purposes the displaced mobile home
owner is considered to be involuntarily displacexhf his or her residence due to the
homepad owner (landlord) selling that property.réfere, if the mobile home is
purchased, the displaced mobile home owner isaaltiied to replacement housing
assistance to compensate for his or her needdaédplacement housing.
Compensation for mobile home replacement is egeintab the amount that is
obtained by subtracting the value of the displacgm®bile home from the cost of a
new replacement mobile home. In acquisition prejediere the mobile homes are
intact and are being relocated to new homepadse th@o difference. The
replacement housing payment may not exceed aab$212,500. If the owner is also
being compensated for homepad rental increase thieetombination of rental and
relocation assistance may not exceed a total 06822 or

e Coststo Move a Manufactured Home: If the manufactured homeowner wishes to
move their existing home to a new site, rather gelhit, those moving costs are
eligible. The reasonable cost of disassembling,ingy\and reassembling any
attached appurtenances, such as porches, decaksgsand awnings, anchoring the
unit, and utility hook-up charges are included.
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2.3.13.3.1.8.3. Tenant Business

Tenant businesses that are involuntarily relocdteglto a FEMA acquisition project are also
entitled to URA benefits. Assistance provided tersant business cannot duplicate payments
from insurance or any other source. Thus, Smallri&iss Administration (SBA) loans and other
types of financial assistance received after teagder would have to be factored out of benefits
received under the URA. The State/Grantee and antggs should seek the assistance of the
FEMA Regional Office in determining benefits fon&t businesses. Also, the State DOT can
be a good resource for determining benefits foanes) since the FHWA oversees applicability
of the URA.

2.3.13.3.1.9 Increased Cost of Compliance and Cost Share

NFIP Insurance coverage provides for a claim payrwepay qualifying owners’ costs to
elevate, demolish, or relocate residential str@stiinonresidential structures may also be
floodproofed) after a flood. The maximum amount@€ coverage available is $30,000.
Because these are also eligible mitigation gramjam costs, the homeowner cannot receive
grant funds for the same costs. However, if thargsce claim does not pay the total mitigation
cost, mitigation grant funds can be used to payeh&inder. The ICC insurance claim payment
would then be counted as non-Federal cost share.

ICC claims can only be used for costs approvedigible for ICC benefits; these can then be
applied to the grant program non-Federal matchireauent. Thus, ICC can't pay for property
acquisition, but can pay for demolition or struetuvelocation. Additional information regarding
the use of ICC funds can be found in Section 21(leederal Funds Allowed to be used as Non-
Federal Cost Share).

2.3.13.3.1.10 Relocation and Removal of Existing Buildings

If the structure on the property is to be relocatkd relocated structure must be placed on a site
located outside of the SFHA, outside of any reguiaérosion zones, and in conformance with
any other applicable State or local land use reguis. Existing buildings must be removed
and/or disposed of in accordance with applicabies lavithin 90 days of closing and settlement
of the property acquisition transaction. If numerpuoperties are purchased on different dates,
the State/Grantee and subgrantee are still redgerfer structure removal within 90 days of
settlement for each individual property. The FEMé&givnal Administrator can only grant an
exception to this requirement in accordance witlC&HR § 80.17 (d).

Any relocated structures will be placed on a sitside of SFHAs or any other identified hazard
areas, and at a distance at least 60 times thager@annual erosion rate measured from an
appropriate “erosion reference feature.” The ovamall ensure the building is brought into
compliance with all applicable Federal, State, lacdl laws and regulations.

In certain disaster-related instances, the demaliéind debris removal related to acquired
structures may be eligible for reimbursement ud&¥IA’s Public Assistance program if the
structures represent a health and safety hazadesult of the disaster. States/Grantees and
subgrantees should coordinate with the appropF&fdA Regional Office for more information
and to determine whether these costs are eligiidenthat program. If the costs of demolition
do not qualify for Public Assistance program furggithey are eligible project costs under the
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relevant mitigation grant program. If any partdhef structure are sold for salvage value, this
amount shall reduce the total cost of the projeébie cost shares are calculated.

2.3.13.3.1.11 Conversion to Open Space

Subgrantees must apply specific deed restrictioguage to all acquired properties to ensure the
property will be maintained in perpetuity as oppace and consistent with natural floodplain
functions, as agreed by accepting FEMA mitigaticemg funding. This is done for each property
by recording the open space and land use restrja@nsistent with FEMA model deed

language found dtttp://www.fema.gov/government/grant/resourcesgprard.shtmAny
modifications to the model deed restriction languagn only be made with prior approval from
FEMA'’s Office of Chief Counsel through the apprapei FEMA Regional Office.

2.3.13.3.2 Land Use and Oversight
2.3.13.3.2.1 Future Federal Benefits

After settlement of the property acquisition trastg&m, no disaster assistance for any purpose
from any Federal entity may be sought or providdti vespect to the property, and FEMA will
not distribute flood insurance benefits for thaiperty for claims related to damage occurring
after the date of settlement in accordance witiCER Part 80 requirements.

Also, crops for which insurance is not availabld not be eligible for any disaster assistance
and are grown at the farmer’s risk. Payment thrabghiNon-Insured Crop Disaster Assistance
Program (NAP), 7 U.S.C. § 7333, for damage to cfopsvhich insurance is not available, is
considered to be “disaster assistance,” and aswiliaiiot be available to owners of open space-
restricted land. However, benefits obtained throcrgip insurance programs offered under the
Federal Crop Insurance Act, as amended, 7 U.S1608§ et seq., are not considered “disaster
assistance,” and will be available to owners ofroggace-restricted land.

2.3.13.3.2.2 Open Space Requirements/Land Use

After settlement of the property acquisition trast&m, the property must permanently be
maintained for open space purposes and consisténhatural floodplain functions.

Allowable land uses generally may include parksofaidoor recreational activities, wetlands
management, nature reserves, cultivation, grazegping (except where adequate warning
time is not available to allow for evacuation), axmpd surfaces, and other uses FEMA
determines compatible with the grant and deedicéstrs, including more specific listings
provided below.

Allowable land uses generaltip not include walled buildings, flood control structugssich as
levees, dikes, or floodwalls), paved surfaces,da®l cemeteries, actions that pose health, safety
or environmental risk in the floodplain, above-betow-ground pumping stations or storage
tanks, placement of fill materials, or other uses bbstruct the natural and beneficial use of the
floodplain (see below for additional detail regagliand use).

The list below is a guide to open space use théreades typical situations; however, the
subgrantee and State/Grantee should review eueigtisn using the regulations, open space
intent, and floodplain management principles. @l floodplain administrator should review
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all proposed use of acquired floodplain land. Ttete€3Grantee and subgrantee, in coordination
with the appropriate FEMA Regional Office, shaltefenine whether a proposed use is
allowable, consistent with the deed restrictiomangagreement, this Guidance, and floodplain
management requirements.

Allowable Uses I nclude:

Vegetative site stabilization, agricultural cultiian, and grazing;

Public picnic shelters, pavilions, and gazebodh agsociated foundations, provided
that the structure does not contain walls;

Public restrooms are the only walled and roofeddmgs that are allowed;
Small-scale recreational courts, ball fields, golfirses, and bike and walking paths;
Camping, except where adequate warning time iswvaitable to allow evacuation;
Installation of signhs when designed not to traprideb

Unimproved, unpaved parking consistent with opeatspises;

Unpaved access roads, driveways, camping padedruotthose necessary to serve
the acceptable uses on acquired property. Exipanvgd roads can be reused for
these purposes;

Small boat ramps, docks, and piers to serve a@uiddreational use;

Drainage facilities intended to service onsite seed

Construction activities, excavation, and other miwwvater control structures
necessary to create areas for water detentionfi@iancluding wetlands restoration
or restoration of natural floodplain floodwaterrstge functions;

Sewer, water, and power to serve the allowable. B®mser, water, and power line
crossings, where there is no floodwater obstruatr@ated and there are no other
readily available locations for these systems; and

Simple structures used exclusively for agricultymadposes in connection with the
production, harvesting, storage, drying, or raisiigertain agricultural commodities,
to include livestock, such as a pole-frame buildiagy such structure cannot be of a

nature that would make it eligible for insurancelenthe NFIP), and steel grain bins
and steel-frame corn cribs.

Uses Generally Not Allowed on Acquired Open Space Land:

The construction of flood damage reduction leveéss, berms, or floodwalls;
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¢ All walled buildings or manufactured homes, exgayblic restrooms. Reuse of pre-
existing structures, unless all walls are removed;

e Fences and all other obstructions in the floodWaynces outside of the floodway
must be designed to minimize the trapping of debris

e Storage of inventory supporting a commercial openadr governmental facility,
including wheeled vehicles or movable equipment;

o Cemeteries, landfills, storage of any hazardousxac materials, or other uses that
are considered environmentally contaminating, demge or a safety hazard;

e Pumping and switching stations;
e Above- or below-ground storage tanks;

e Paved roads, highways, bridges, and paved parRiagd parking includes asphalt,
concrete, oil treated soil, or other material thatbits floodplain functions;

¢ Placement of fill, except where necessary to awojuhacting onsite archeological
resources;

¢ Installation of septic systems or reuse of pretgxgsseptic systems, except to service
a permissible restroom; and

e Any uses determined by the State/Grantee, FEMAENMA Regional Administrator
as inconsistent with the regulations, this Guidanceleed restrictions.

Reuse of existing paved surfaces for recreatiosed wn the acquired property consistent with
allowable uses is generally acceptable; howeveegaurfaces beyond those directly required
for such uses should be removed. Communities shallinpaved surfaces allowing for natural
floodplain functions where feasible for allowablges, particularly trails. Examples include
grass, hard-packed earth, and graded gravel.

Communities may creatively salvage pre-existingatires on the acquired property. In some
cases, the complete demolition of a structure nudyoa necessary; it may be possible to convert
a closed-in structure with walls, such as a houmse,an open picnipavilion with a concrete

slab floor and posts supporting the roof.

2.3.13.3.2.3 Subsequent Transfer of a Property Interest

Post-grant award, the subgrantee may convey a gyapgerest only with the prior approval of
the appropriate FEMA Regional Administrator andyaiol certain entities in accordance with 44
CFR 8§ 80.19 (b) and this Guidance.

After acquiring the property interest, the subgeanincluding successors in interest, shall
convey any interest in the property only if the rEygpiate FEMA Regional Administrator,
through the State/Grantee, gives prior written apakof the transferee. The transferee must be
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another public entity or a qualified conservatiogamization. A qualified conservation
organization means an organization with a consenvgiurpose where the organization has
maintained that status for at least 2 years poidiné opening of the grant application period that
resulted in the transfer of the property interedhe subgrantee, pursuant to Section 170(h) (3)
and (4) of the Internal Revenue Code of 1954, amded, and the applicable implementing
regulations. The transferee must document its sesa qualified conservation organization,
where applicable. Any request to convey an intareste property must include a signed
statement from the proposed transferee that it@eladges and agrees to be bound by the terms
of the original mitigation grant/subgrant conveyay@4 CFR Part 80, and this Guidance, and
must reference and incorporate the original destticaons providing notice of the conditions in
this section. The statement must also incorporgt@wasion for the property interest to revert to
the subgrantee or Grantee in the event that thefaneee ceases to exist or loses its eligible statu
as defined under this section. See 44 CFR § 80ri®dre information.

The subgrantee may convey an easement or leagerit@ate individual or entity for purposes
compatible with the uses described in 44 CFR 8§3arid this Guidance, with prior approval of
the appropriate FEMA Regional Administrator, andoeg as the conveyance does not include
authority to control and enforce the terms and ¢t identified above. The FEMA Regional
Administrator may choose to consult with the FEMAi€2 of Chief Counsel in reviewing
documents proposed to convey an interest in theeptyp Any lease or easement must be for
uses compatible with open space purposes andesadycsubject to the land use and other
restrictions of the property by reference and/conporation of the recorded deed restriction
language.

2.3.13.3.2.4 Monitoring and Reporting and Inspection

The State/Grantee will work with subgrantees taisnghat the property is maintained in
accordance with land use restrictions. The Stag®e and subgrantees should jointly monitor
and inspect acquired properties every 3 yearsgorerthat the inspected parcels continue to be
used for open space purposes.

Every 3 years, the subgrantee, the State/Gramdd;EBMA must coordinate to ensure the
subgrantee submits documentation to the approgdfiaA Regional Administrator certifying
that the subgrantee has inspected the subjectnpyopiéhin the month preceding the report, and
that the property continues to be maintained cogsisvith the provisions of the grant/subgrant.
If the property subsequently transfers to an allde/éransferee, the subgrantee, the
State/Grantee, and FEMA will coordinate with thatity to submit the information.

The State/Grantee, FEMA and the subgrantee hawegtiteto enter the parcel, with notice, in
order to inspect the property to ensure compliamte land use restrictions. Subgrantees may
identify the open space nature of the propertyogalltax maps to assist with monitoring.

2.3.13.3.2.5 Enforcement

If the required monitoring (or other informatioxdentifies that the subject property is not being
maintained according to the terms of the grantstliggrantee, State/Grantee, and FEMA are
responsible for taking measures to bring the ptydeack into compliance.
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In the event a property is not maintained accorthndpe identified terms, the State/Grantee shall
notify the subgrantee (which includes successons@nest) that they have 60 days to correct the
violation. If the subgrantee fails to demonstragoad faith effort within the terms of the grant
agreement within 60 days, the State/Grantee shfaliee the terms of the grant agreement by
taking any measures it deems appropriate, includimgying an action of law or equity in a

court of competent jurisdiction. If the State/Genftails to bring the property into compliance,
then FEMA may enforce the terms of the grant agesry taking any measures it deems
appropriate including:

e Withholding FEMA mitigation awards or assistanaenfrthe State/Grantee,
subgrantee, and current holder of the propertyestg(if different) pending corrective
action;

e Requiring the transfer of title; and/or

e Bringing an action of law or equity in a court @mgpetent jurisdiction against the
State/Grantee, subgrantee, and/or their respesiseessors and assigns.

FEMA also reserves the right to transfer the priypitte and/or easement to a qualified third
party for future maintenance.

2.3.13.4 Post-Grant Requirements
2.3.13.4.1 Closeout Requirements

At completion of the grant/subgrant activity, FEMAd the State/Grantee shall identify that all
required subgrant activities have been accompligineaccordance with all programmatic
guidance and proper grants management practice$ 8d1), that all properties identified in
the application have been acquired, and that theehdeed restriction language was recorded
with each corresponding deed. The subgranteemimadide to FEMA through the State/Grantee
the following property reporting requirement infation:

e A photograph of the property site after project lempentation;
e A copy of the recorded deed and attached deedctésts for each property;
e Latitude and longitude coordinates of the property;

e Signed Statements of Voluntary Participation frév@ éwner of each property
identified in the subgrant SOW. The Statement ofixtary Participation documents
more formally the Notice of Voluntary Interest pred in the subapplication, as well
as documenting required property valuation notiéeBlodel Statement of Voluntary
Participation is available on FEMA’s Web site at
http://www.fema.gov/government/grant/vol_participatshtmor from the
appropriate FEMA Regional Office; and
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e For each property identified on FEMA'’s Repetitivess list, a completed FEMA
form AW-501, documenting the completion of mitigation the repetitive loss
property. The form is available on FEMA’s Web sate
http://www.fema.gov/government/grant/resources/difmflshtm

HAZARD MITIGATION ASSISTANCE (HMA) PROGRAM GUIDANCE
MITIGATION PROJECT SUBAPPLICATION GUIDANCE | Page 61



