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- angered Species Act
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s Executive Order 12866
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Trige urposes 0)] the ESA are to previde a

rrwa Wherehy the ecosystems upon

w Ichrendangered species and threatened
--_-—~.~. 9ecies depend may be conserved, and to

T
jc=n

= =~ provide a program for conservation of
stichiendangered and threatened species.




S——
dangered SpeciestAct
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present ol threatened destruction,
m@ dlflcatlon or curtailment of a species’
m jtat or range

e OVerutilization for commercial, recreational,
Ef-..tmsmentlflc Or educational purposes

= 5. Disease or predation

. The inadequacy of existing regulatory
mechanisms

=

Other natural or manmade factors affecting
the species’ continued existence
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Critical Habitat

' ]'stlng agency shall to the maximum

—ay

3 -,» dent prudent and determinable
de5|gnate any habitat to the species that
IS considered to be critical habitat.




dangered SpeciesrAct

2l Flzle)] iat Con Ideratiens
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5]
Fogd, Weter, air, light, minerals, or other
Lt |t|onal OIf physiological reguirements

2670 ner Or shelter

"“es forF breeding, reproduction, or rearing of

offspring

- Habitats protected from disturbance or
representative of the historic geographical
distribution and ecological distribution of the
Species
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Recovery Plans

HE ESA [eguires the Secretary to develop
BENd implement a recovery plan for the
-3 _Jonservatlon and survival of listed species,
— Unless he or she finds that a recovery plan

Will'not promote conservation of the
Species.
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L RECOVE 2lans

IR —

IORtENMaximumrextent practicable, recovery
pla:;-‘ shieuld rclude:

""'description of site-specific management

— —onservatlon and survival of the species

= = @bjective and measurable criteria that, if met,
- Would result in the de-listing of the species

3. Time and cost estimates to carry out the plan
measures, and to achieve intermediate steps
toward the goal of recovery

= .
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Saciop £ Constlliilens

PYIREIOERCY propesing to undertake activities
et are “actions” for purposes of the ESA
NiIlist screen the actions to determine the

:ﬂevel @ft consultation required.

-.—"__.--"'

Development of Biological Assessment (BA)
to determine whether the action is “likely
to adversely affect” a listed species or
designated critical habitat.
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| Section 7 Consultations

termlnatlon of “likely to adversely affect™ in
BA then formal consultation Is required.

aI Consultation results in the development of

Blologlcal Opinion (BiOp), which Is a written
statement setting forth the Secretary’s opinion,
and a summary of the information on which the
opinion Is based, detailing how the agency
action affects the species or Its critical habitat.
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1cal Oplnlons must include a summary
girthenmfermation on which the opinion is
O.—L , a detalled discussion of the effects

— of the action on listed species or critical

:-fhabltat and the Service’s opinion as to
~ Whether the action is likely to jeopardize
~ the continued existence of a listed species
or result in destruction or adverse
modification of critical habitat.
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Regulatory Definition

T JEéopardize the continued existence of a listed
C|es Means to engage in an action that
| teasonably would be expected, directly or
jﬁdlrectly, to reduce appreciably the likelihood of
~potih the survival and recovery of the listed
species In the wild by reducing the reproduction,
numbers, or distribution of the species.
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REGUIBEIABENIRILGIN

Dest fiiction o1 adverse modification of critical
flele tat means a direct or Indirect alteration the
'10: reciably diminishes the value of critical

= ieitat for both the survival and recovery of
- °|rsted Species. Such alterations include, but are
= ot limited to, alterations adversely modifying
~— any of the those physical or biological features
that were the basis for determining the habitat

to be critical.




Vigine Viammal Protection ACt™

[ENERiNE sense of the Congress that marine
menimeals should be protected and
Sficolraged to develop to the greatest
B Cxtent feasible commensurate with sound
%%oncies of resource management and that
= the primary objective of their management
should be to maintain the health and

stability ofi the marine ecosystem.
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Iine ] Cldental take of listed marine

mrn Iinals must meet the requirements of

rr ElVarine Mammal Protection Act

MPA) This requires authorization

= '*ur\der section 101(a)(5) of the MMPA, and

~ tetal taking must be consistent with the
least practical adverse impact on the
species and Its habitat.
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IMENPUIPESELOIRINERANSHG ASSUE thal EACH
racle a agency conductmg o supportlng puBklic
Werks activities that affect the environment shall
IpIEMEnt tiie policies enacted by law.

'gress declares that there Is a national policy

Iethe environment which provides for the
-’T —enhancement of environmental quality. This
= policy Is evidenced by statutes heretofore
enacted relating to the prevention, abatement,
and control of environmental pollution, water
and land resources, transportation, and

economic and regional development.
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e REA APPIIES to every Federal rule on
gl ____h puvlic comment Is required under
--_-Administrative Procedure Act.

- e REA directs agencies to analyze the
' Jmpact of thelr regulatory actions to
= ensure that, while accomplishing their
— [ntended purpose, they do not unduly
Inhibit the ability of small entities to
compete.
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SNt oS RIY CION, aritmed By Bush
l\/le_t;}' that regulations should only be
gromulgated if necessary, indicates that costs
,ff"s wenefits should be understood and

B Considered, and that net benefits should be
:1’ = 'maX|m|zed unless that conflicts with purpose of
statute

e Regulatory Impact Review (RIR) Is developed by
Agency to demonstrate appropriate criteria was
considered
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Recent litigation

' ;}‘ford Plrchot Task Force v. U.S. Fish and

S _.?_"h;_ | and
~ National Wildlife Federation v. NMES, No. 06-
35011 (97 Cir. 2007)
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|Federal agency shall". . . Insure that

RECE
.._aCtlon auithoerized, funded or carried
P19y suchi agency . . . is not likely to

opardlze the continued existence of any
endangered Species or threatened species
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= Or result in the destruction or
adverse modification of [critical]

habitat ofi such species . . . .
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Structlon Or adverse modification™
=g ans a direct or indirect alteration that
— japrecnably diminishes the value of critical

-|. -\_-
_-

~ = habitat for both the survival and recovery
of a listed species.
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RS prepared a Series of piclogical
epIRiens oni the effects of Forest Service
Tlf Iber sales in Northwest national forests.
e piological opinions concluded that the
ffsales were not likely to jeopardize listed
—-"-'_ ~Species or destroy or adversely modify
— critical habitat designated for the
threatened Northern spotted owl.
Environmental groups filed suit to enjoin
the sales.




. N
Giffora. Pirhachioi™

A —— i S

Iine linth Clrcmt Court of Appeals found
rnrr the fegulatory definition ofi “destroy
af dversely modify critical habitat™ was

: ;con5|stent with the Endangered Species

'-; =
"

=

'A and invalidated the biological opinions.
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Coulgt found that under the regulation,
A,_ructlon Or adverse modification would

A0t oceUrr Unless the Federal action

pre(:lably diminishes the value of the
Jrltlcal nabitat for the species’ survival,
—-"-'_ “even if the Federal action appreciably
— diminishes the value of the critical habitat
for the species’ recovery. The Court found
this was an Impermissible interpretation of

the ESA.
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“The SA also deflnes crltlcal nanitat as
WEDEing the specific areas . . . occupied by the
SIIEL JEs., . . which are . . . essential to the
Q’ servatlon of the speues” and the “specific
-__-fr euiside the geographical area occupied by
: ___he Species ... that ... are essential for the
""fonservatlon of the species e e L0 )ES=C
81532(5)(A) (emphases added). By these
definitions, it is clear that Congress intended
that conservation and survival be two different
(though complementary) goals of the ESA.”
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“Cogle eSS sald that destructlon or adverse
1f|cat|on could eccur when sufficient critical
mruc;x ISHest se as to threaten a species’
IECOVERY even If there remains sufficient critical
pr pitat for the species’ survival. The regulation,

y contrast, finds that adverse modification to
__:1—“‘—cr|tlcal Mabitat can only occur when there iIs so
—  much critical habitat lost that a speC|es very
- survival is threatened. The agency's
iInterpretation would drastically narrow the scope
of protection commanded by Congress under the
ESA.”
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e . . ola that the regulatory definition
Of dverse modification” gives too little
= pr _.ectlon tordesignated critical habitat.”

"'i'"'-'“The critical habitat analysis is therefore

irredeemably flawed.”




S
/) _ noralValie Feaerdanon

P ——— i —— .

NEIe el VMarine Flsherles Service prepared
2N plegicall opinion: (BiOp) in 2004 for
Sdangered salmon and steelhead. BiOp
= W Vas chiallenged on several grounds,

..---':-._-E-* E

=

= —including that agency did not consider
~_ recovery needs In its jeopardy analysis.
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] g — e
aiE guestion beforepusiis . . . WHEHEY, as part of

ire nsultatlon process NI\/IFS must conduct a fiull
aralysis o esoveE sy R tHENFImpacts ontthe
ISIEEISIIECIES” continued eX|stence Although
EEOVER/planning alone may not oftern prompt a
JELE rdy finding, NMES’s analytical omission here
SEl/AIoE be dismissed as harmless: the highly

= recarious status of the listed fishes at issue raises

=

it~
il =
..—-.-—
—

= <Ubstantial possibility that considering recovery

~ Impacts could change the jeopardy analysis. The
only reasonable interpretation of the jeopardy
regulation reguires NMFES to consider recovery.
Impacts as well as survival.”




