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PERTINENT STATUTES AND REGULATIONS

All pertinent statutes and regulations are set forth in the
bound Addendum to the Secretafy;s opening'brief and/dr the

Addéﬁdum to Twentymile's response brief.

SUMMARY OF ARGUMENT'

Congress did not affifmativély_indicaﬁe in the Mine Act
that the Commiésion mayrremer the Secretary's pur?orted failure
‘to propose a penalty ”within a réasonable time" under.BO U.s.C.
§-815(a) by refusing to assess_é penalty; Therefore,‘under'the
_principies Séf forth by thé Supreme-Cpu;t in §£gg£.vf Pierce
County, 476 6.8; 253 (1986)., the Commission-may not impose. such
a remedy. The language of 30 U.S.C. § 815(d), contrary to
Twenﬁymile's interprefation;_doés not authqrize tﬁe Commission
 to impose thaf remedy, and inStead authorizés the Commission to
review a citation or order, and to vacate the‘penalty merely as
an adjunct of vacating the citation or order. Twentymile's
interprefatién of the statutory provision is irreconcilable with
sister statﬁtory-provisiohs and is'illogicai on its face.

Even if-COngress authorized.the.Commission to vacate a
penalty proceeding to remedy.the amount of time it took the
Secretary to propose a penalty,-the Commission érred-in doing. so
without firsf considering whether Twentymile was prejudiced by

that amount of time under the principles set forth by the

Supreme Court in Pioneer Investment Services Co. v. Brunswick




Associates Ltd. Partnership, 507 U.S. 380, 395, 398 (1993). The

fact that Pioneer dealt with Q_Chapter 11 bankruptéy proceeding
is irrelevant to whether its_principlés should apply in é case
brought under the Mine Act. Similarly, the fact that éioneer
benefgted a private litigant in that case is irrelevaht to
whether the government may invoke its principles in other cases,
éuch'as this qasé. .The Seéretéfy proved that Twénfygiléigés.not
ﬁrejudiced by the amount of fimé it.took the‘Secfetary ﬁo
propoée.a penalty.

Einélly, the Commission erred'in its calculation of the
amount of time it took the Secretary to propose a penalty
because it began its calcuiation from the time the Secretary
issued. the order rather than from the time the'accident
invéstigation_was terminated. The language of 30 U.SfC.'

§ 815(a), contrary to Twentymile's interpfetation, does ﬁo more
thaﬁ state that a citation or_order canﬁot be issued-befére ﬁhe
Secretary has engaged in some degree of inspéction o£ ' |

inveétigation. The fact thaf the Secretary mayibé abie to

determine that a violation of a standard had occurred does not
mean that she had determined the cause of an accident, or that
she had developed and completely reviewed and'analyzed'all the-

facts and evidence, information which the Secretary properly

puts to a variety of uses.



ARGUMENT
I ' : \
CONGRESS DID NOT INTEND TO AUTHORIZE
THE COMMISSION TO REFUSE TO ASSESS A
PENALTY. FOR AN AFFTIRMED VIOLATION

Under the principles set forth in Brock v. Pierce County,

476 U.S. 253 (1986), the»Commiséion may remedy the.Secretary's
purported failuré to propose a‘benalty “wi£hin a_reasonabie

time” under Section l05(a).of-the_Mine Act; 30 U.S.C.'§'815(a),_
by réfusing to assess a pénaity qnly.if there is an affirmative
indication that Congress inténded to authorize the Commission;to
devise such a drastic remedy. See Secretary's Opening Br. 28-
'31. There is no affirmatife indication that Con@résg"intehded
to do s&. ‘On the contrary, théré are a humber of affirmative
indications -- the legislatiVé history of Section 105(a)’it3elf,1

Section 110(a) of the Act, 30 U.S5.C. § 820(a), and

! - The legislative history of Section 105(a) states in
relevant part:

The Committee notes * * * that there may be
circumstances, although rare, when prompt
proposal of a penalty may not be possible,
and the Committee does not expect that the
failure to propose a penalty promptly shall
vitiate any proposed penalty proceeding.

S. Rep. No. 95-181, 95th Cong., lst Sess., at 34, reprinted in

Senate Subcommittee on Labor, Committee on Human Resources,

95th Cong., 2nd Sess., Legislative History of the Federal Mine

Safety and Health Act of 1977, at 622 (1978) {(emphasis

supplied). Twentymile's argument that the underlined statement
_ , 3 .




Section 110(i) of the Act, 30 U.S.C. § 820(i) -- that Congress
did not intend to do so. See Secretary's Opening Br. 31-35.
Relying on a provision theFCOMmission‘did not rely on,
Twentymile argues that Section 105(d) of the Mine ACt, 3O u.s.c.
§ 815(d), cléarly'gives the Commission £he'authority to do.what
it did beéagse it gives the Commission therauthority to issue an
order ”affirming, modifying, or vacating the Secretary's
citation, order, or prpposed penalty, or directing otﬁer
appropriate relief." - Twentymile Responsé Br. 4-9. It is.a’
cardinél rulerof_statutory construction, however, that "the-
meaning of statutory language, plain or not, depends on
chteXt": "'[w]ords are not pebbleé in alien juxtaposition; they
have only a communal existence; and nof only does the meaning of
each interpenetrate the other, but all in their aggregate take
their purport from the setting in which they ére used * * *_'"7

King v. St. Vincent's Hospital, 502 U.S. 215, 221 (1991)

(quoting NLRB v. Federbush Co., 121 F.2d 954, 957 (2d Cir. 1941)

(L. Hand, J;)). . Accord Bell Atlantic Telephone Companies v.

FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997) ("[tlhe literal

language of a provision taken out of context cannot provide

refers only to cases in which prompt proposal of a penalty’was
not possible {(Twentymile Response Br. 17-18) is wrong. The
statement speaks in terms of "any" proposed penalty proceeding.
"' [Alny' * * * means just that -- any * * *." Otis Elevator Co.
v. Secretary of Labor, 921 F.2d 1285, 1290 (D.C. Cir. 1990)

(emphasis in original).

4



conclusive proof of congréssidnal intent, any more than a word
.can have meaning without context to illuminabé ité'useﬂ).
Twentymile'a reading of Seation 105 (d) is irrecoaciiaglé.with
Sections 110{a )_andlllb(i) ——'which, as both the CommiSsiQnrand
the Courts have con51stently and correctly held, require tbat-a
penalty be assessed for every violation and that,-in asseséing a
penalty, the Commission considaf only the-aix factoré'spécified
in Section 110(1i). See Secretaryfs-opening Br. 32—35; Because:
Twent&mile's readiﬁg of Section 105(d) is irreconcilabla with

) the>lqng—tecognized méaning-of'Sections ilO(a)'and 110(i), it

should be rejected. See Bell Atlantic, 131 F.3d at 1047-48

" (stressing that a court analyzlng the relationship between two
ﬁrov1sions in the same statute "must analyze thellaﬁgaaéa"af
each to make seﬁse of the wﬁole;" and rejecting a plain meanihg
reading of one provision because if that-provision were read "as
an independent, affirmative grant of authority" it wauldvvitiate
the 1imitations set forth in another provision).

TwentYmile’s reading of Section 105(d) should alao be
rejected because it is illoéical on its face. If the Commission
cou;d affirm a citation'or>order and then vacate the penalty --
that is, if thé'inditidual words of Section 105(d)»couid be read

in isolation from each other -- the Commission could also vacate

a citation or order and affirm the penalty.a Such a result would



be absurd: "a penalty under the Mine Act is predicated uﬁon the

existence of a violation." 0ld Ben Coal Co.; 7 FMSHRC.ZQS, 209

(1985). Accord Westmoreland Coél Co., 11 FMSHRC 275, 276

(1989). The only logical way tc; read Section 105(d) is té read
iés words as fittiné'tqgether to form ; logical whole —-- that
is, to read the phrase "affirming, modifyiﬁg, or vacating the
Secretary's ciﬁation,’oraer, or proposed penalty” as referring
to affirming, modifying} or vacating the entire proceéding-(the
citation or Qrder and the penalty) as a_v;hole.2

In addition, Twentymile's reading of Section iOS(d) should

be rejectéd because it'is implicitly inconsistent with the very

same Commission power -- the power to assess penalties -- which
Twentymile repeatedly invokes. Reading Section 105 (d) as
Twentymile reads it -- that is, reading it as authorizing the

" Commission to affirm, modify, or vacate the penalty

z The foregoing reading is not, as Twentymile suggests
(Twentymile Response Br. 6), precluded by the fact that Section
105 (d) uses the word "or." Courts should not "rush to conclude
that legislators always intend the word 'or' to be disjunctive,"”
and should conclude that the word "or" was intended to be
conjunctive where the context so dictates. Unification Church
v. INS, 762 F.2d 1077, 1084-85 (D.C. Cir. 1985) (citing, inter
alia, De Sylva v. Ballentine, 352 U.S. 570 (1856)). Section
105(d)'s use of the word "or" should not be read in a way that
would, as explained above, both vitiate the terms of Sections
110(a) and 110(i) and produce an absurd result. Section
105(d) 's use of the word "or" can be read as reflecting nothing
more than Congress' desire to use a short-hand way of succinctly
expressing all of the alternatives and combinations encompassed
in the phrase naffirming, modifying, or vacating the Secretary's

citation, order, or proposed penalty.”
p .




independently‘of what thé Commission does with.respect to the
citatipn or order -- suggeéts_that the Commiséion's statutory

. role is to review the Secretary's_proposed penalty. The
Commission's statu£bry.rolé, however, is not to fevi;Q; i;é;,
affirg;'modify, or vacate, the'Secretarf's proposed pénalty; the

Commission's role is to assess a penalty de novo. Sellersburg

Stone .Co., 5 FMSHRC 287, 289-94 (1983),-aff'd, 736 F.2d 1147.

(7th Cir. 1984). Accord Cantera Green,,22 FMSHRC 616; 620

(20003, The only way to read Section 105(d) consistently with
thaf principle is to read tﬁe phraée “affirming, modifying, or
vacating the Secretary's proposed citatibn, order, or penalty”
‘as meaning that the Commission is aﬁthorized to review the.
citation or order, and to vacate the peﬁalty merely as an
adjunct of vacating the citation or.orderﬁ

The foregoing analeié is bolstered‘by the fitles of the
stagutory sections in which Section 105fd) and-Sections.ilo(é)
and 110(i) appear. The titie of a statutory.section, although
not dispositive, can aid in interpreting an'ambigﬁous‘statutory

text. INS v. National Center for Immigrants' Rights, Inc.,

502 U.S. 183, 189 (1991); Delta Airlines, Inc. v. DOT, 51 F.3d
1065, 1070 (D.CQ Cir. 1995). Sections 110(a) and 110(1) appear
in a section titled "Penalties"; Section 105(d) appears in a

section titled "Procedure for enforcement." . The titles

7



themselves suggest'thét the substantive question éf what
aufhbrity the Commission has.with.respect to penalties,. and

- indeed the entire penalfy scheme of,the Miqe Act; are dealt with
in_the prbvisions of Section 110, and that Section io5fd).should
bé read asvméfely'addressing the pUrelyTprocedural question of
what happens_with réspéct'to the-benalty wﬁen the Commission
vacates tﬂe'cifation oriorder.

In sum, Twentymile'é interpretation of Section 105(d) is
irreconcilabie with the lohg—éstablished-and correct”™
.interp£etati§ﬁ of Sections ilO(a) and 110(i), and is illogical
on its_face.. Tﬁentyﬁiie's interpretation of_Section 105 (d)
treats'the words ofléection 105(d).as "pebbles in alien
juxtépositionf (Eigg,l502 U.S. at 221 kcitaﬁion and internal
 quotation marks omitted)) in two ways: it reads Section 105(d)
in isolation from Sections 110 (a) and 110(i),>and it reads the
words of Section 105(d) in isolatioﬁ from each other.

Certainly, Section 105(d) does not provide the kind of "clear

indication” (Bro. of Railway Carmen Div., Transportation

Communications Int'l Union v. Pena, 64 F.3d 702, 704‘(D.C. Cir.

1995)) required under Brock to establish that Congress intended



to authorize the Commission to invent the drastic remedy it
invented here.’ : . )
IT.
IN ANY EVENT, THE COMMISSION ERRED IN: VACATING>'.
THE PENALTY BECAUSE IT DID NOT CONSIDER WHETHER
TWENTYMILE WAS PREJUDICED BY THE- AMOUNT OF
TIME THE SECRETARY TOOK TO PROPOSE A PENALTY
Twentymile contends.that a. "two-pronged test"” must be
applied to determine whether a penalty should be vacated because

of delay. According to Twentymile, the Commission may vacate a

penalty if an operator can show either unreasonable delay in

3 Twentymlle seems to suggest (Twentymile Response Br. 4)
that Brock and its progeny are inapplicable here because the’
Commission did not prevent the Secretary from exercising her
statutory authority -- i.e., the authority to propose a penalty
-- and instead merely exerc1sed its own statutory authorlty in
refusing to assess a penalty. The suggested distinction is a
distinction without a difference because, . under either theory,
the result is the same: the Commission deprived the Secretary of
the ability to enforce the Act through the imposition of a

penalty.

In any event, the Commission's action was impermissible
even if the Brock analysis is not applicable. It is axiomatic
that a federal administrative entity such as the Commission.is  a
"' creature of statute'" and has no authority other than "'those
authorities conferred upon it by Congress.'” California
Independent System Operator Corp. v. FERC, 372 F.3d 395, 398
(D.C. Cir. 2004) (guoting Atlantic City Electric Co. v. FERC,
295 F.3d 1, 8 (D.C. Cir. 2002) (quoting Michigan v. EPA, 268 )
F.3d 1075, 1081 -(D.C. Cir. 2001))). In undertaking to remedy :
the Secretary's purported failings by refusing to assess a
penalty for an assessed violation, the Commission exercised an
authority Congress did not give it. The Commission not only
deprived the Secretary of her ability to enforce the Act through
the imposition of a penalty; it abdicated its own statutory

respon51b111ty to assess a penalty for every v1olatlon.
9




proposing the penalty or prejudice to the operator from the
delay. Twentymile Response Br. 22427. Twentymile is incorrect.
The principles articulatéd‘by the Supreme Court in Pioneer

Investment Services Co. v. Brunswick Associates Ltd.

Partnership, 507 U.§: 380, 395, 398 (1993); establish that

prejudice is a Critical factor in considering'whether to impose
the'hafsh rémedy of dismissal for a procedural failure. See
Secretary's Opening Br. 39-40. Twentymile asserts that because
Pioneer dealt with a Chapter 11 bankruptcy proceeding;'the.'
_Coﬁrt‘s holding should not apply to‘a_Mine-Act case. Twentymile
Responsé Br. 23-24. Tﬁentymile is mistaken. Pioneer applies to
-- and explicitly drew from -- the "excusable- neglect” concept
embodied in Rule 60 (b) of the Federal Rules of Civil Procedure,
" and has been widely applied by the courts in a variety of
"excusable neglect" contexts. As the Second Circuit Court of
Appeals has observed: .

Although Pioneer interpreted "excusable

neglect” in the context of Bankruptcy Rule

9006(b) (1), the Court analyzed that term as

it is used in a variety of federal rules,

including Rule 60(b) (1). For that reason,

we have held that Pioneer's "more liberal"”

definition of excusable neglect is

applicable beyond the bankruptcy context
where it arose.

10



Silivanch v. Celebrity Cruises, Inc., 333 F.3d. 355, 365-66

(Qd Cir. 2003), cert. denied,7540 U.S. 1105 (2004) (citation and
internal quotation marks omitfed)v(dealing with the issue.of
excusable neglect in failing to file a'timely notice of appeal
ﬁndermfederal Ruie»of_Appellate Procedufe 4(a)(5))} -Accord

George Harms Construction Co. V. Chao, 371 F.3d 156, 163

(3d Cir. 2004) (étating that Piéneer'é interpretatioh'of'
éxcusable neglect "extends to other-federal procedurai rgles

* * {;”-and applying Pioneer to a Rule 60(b) (1) reopening
reqﬁest pefore the Occupational Safety and Health Review
Commission). As noted by the Second Circuit, "{t]lhe term
'excusable neglect' appears freéuently in the United Stateé dee
énd Federal Rules as a basis for motions to extend time |
limitations.” Silivanch, 333 F.3d at 366 n.6 (citing, as
examples, 2 U.S.C. § 394 (c)(2); 28.U.S.C. § 2107(c);~Fed;-R,
Bkrfcy pP. 7013, 8002(c) (2) &_9033(c); Féd. R. Crim. P. a |

45(b) (1) (B); Fed. R. Civ. P. 6(b)(2), 13(f) é 60(b) (1)). See

also Yesudian v. Howard University, 270 F.3d 969, 971-(D.C.'Cir.
2001) (affirming a finding 5f excusable neglect for late.filing
of memorandum in opﬁosition, and applying the Pioneer standard
as "the standard typiéallyldepléyed").

Twentymile's suggestion that harsher Fexcusable neglect”

principles should be applied to the government than to a private

11



iitigant (Twentymile Respoﬁse Br. 23-24) should 5e réjectéd.
Nofhing in Pioneer or;its progeﬁy'remotely Suggesté that;the
government shéuld'be tréated mofe Harshly ?han>a private_
litigant. On the contrary, this Court has applied fhg.same
piocedural reduiréménté to>the governﬁeﬁt as to private

litigants. See, e.g.,'Computer Professionals for Social

Responsibility v. United States Secret Service, 72 F.3d 897,

902-03 (D.C. Cir. 1956) (ieversing denial of the government's
reopeﬁing’request under Rule 60(b)(6)).,-Applying haréhefw-'
principles to the'government would bé.partiCularly.inappropriate
in a Mine Act case bécéuse su;h aﬁ approach_cduld "!'short
circuit * * kg majpf aspect. of the Mine Act's enforcement

scheme'" (Rhone-Poulenc of Wyoming Co. v. FMSHRC, 57 F.3d 982,

984 (10th Cir. 1995) (citation and internal‘quotation marks
omitted)) and make the safety of miners "forfeit to the accident
s * * ¥ " United

of noncompliance with statutory time limit

States v. Montalvo-Murillo, 495 U.S. 711, 720 (1990).

Citing, inter alia, this Court's decision in Shea v.

Donohoe Construction Co., 795 F.2d 1071, 1075 (D.C. Cir. 1986},

Twentymile attempts to evade the principles articulated in
Pioneer by asserting that "prejudice is inherent in any delay."

Twentymile Response Br. 25-26. The mere existence of delay,

however, does not eliminate the need to consider the presence or
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absence of prejudice in conduéting an "excusable neglect”
aﬁalyé;s;_if it did, the Supreme Court wbqld\have had no reason
. in Pioneer to identify the présence or absence of prejudice as
an element to be considered separate and distinct from the.
iengtgLOf and reason for the delay.‘ Pidneer,»507 U.5. at 395!

The relevant passage in Shea, which Twentymile QUOtéS:only
in pérf,'should be guoted ‘in fﬁil: |

[E]ven without a showing of prejudice,

we agree, as at least two of our sister
circuits have held, that prejudice to
defendants resulting from unreasonable
delay may be presumed, and that there

is no hard and fast requirement that the
party aggrieved by such unreasonable delay
always present specific evidence of the
exact nature of the prejudice.

795 F.2d at 1075 (citations and internal guotation marks
omitted) (emphases supplied). The passage should be ;ead notras
indicating that the presencé or absence of prejudice is

irrelevant, but as indicating that the burden of proof with

reépect to prejudice is not on the defendant. See In re: Kmart

Corp., 381 F.3d 709, 714 (7th Cir. 2004), cert. denied, _ U.S;
__, 125 s.Ct. 933 (2005) (Uﬁder Pioneer, the burden was on the
plaintiff'"to prove a lack of prejudice”). In this case, the
Secretary provéd that there was no prejudice by pointing out
that, beginning with the issuance of the order ten days after

the events in qﬁestion, Twentymile was adequately informed of

13



the allegations against it. See Secretary's Resp,o_nse__B_r,'35—39.4
The fact that, as Twentymile effectively concedes, there was no

prejudice should have been considered by the Commission under

the principles of Pioneer. See Yesudian, 270 F.3d at 971-'
(iaking into.éonsidéra£i§n, in applying‘Eioneer, the fact that
lack of prejudice was "lely condedgd" by #ﬁe party seekiﬁg
dismissal on lateness grounds). |
| III.
THE COMMISSION ERRED IN CALCULATING THE TIME iT_
TOOK THE SECRETARY TO PROPOSE A PENALTY FROM WHEN
THE ORDER WAS ISSUED INSTEAD QF_FROM WHEN THE
INVESTIGATION WAS TERMINATED
Again relyihg on a’stétutory interpretgfion thé“édmﬁiésion
did not rely on, Théntymile argues that, under Section 105(a) of
the Act, the ”reasgnable time" for pfoposing a pehalty starts to
run from tﬁe issuance of a citatidn or ordér becauée thé
"issuance of a citation or order "sigﬂals the términation of the
inspeétion or investigation."” -Twentymile Response Br. 28-29.
Twentymile's interpretation should be rejected because it is

inconsistent with the words of Section 105(a). The fact that

Section 105(a) states that the time starts to run from "the

f If Twentymile believed that the amount of time passing
while the Secretary was in the process of proposing a penalty
might be prejudicing it, it could have sought an order lifting
the stay or compelling the Secretary to propose the penalty.
did neither until almost 14 months after the order was issued.
See Secretary's Opening Br. 30-31 n.13. Twentymile's own

inaction indicates that it was not being prejudiced.
14 : .
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termination éf'[the] inspection or investigation,"” not that the
time starts to run from the issuance of the aitation or order,
'indicafes that Congress intendéd that the time start to ruh at
some point different from the issuance of the oitationior order.

See Energy Research Foundation v. Defense Nuclear Facilities

Safety Board, 917 F.2d 581, 583 (D.C. Cir. 1990) ("when Congress

* * * employs different words, it usually means different
things"™) (citation and internal quotation marks omitted),

cert.‘denied, 508 U.S. 906 (1993)) - The fact that Section

105{a)lalso states that a ciiation or order is issued "after an
inspection or‘ihvestigation" does not compel a contrary result;
‘that language does no more than staté the common-sense
proposition that a citation or'ofder cannot be issued before thé
Sécretary has engaged in some degree of inspection or

investigation.5

> Although it may sometimes take until the termination of an
accident investigation for the Secretary to determine what
standards, if any, were violated, the Secretary was complying
with the mandate of Section 104 (a) of the Mine Act when she.
issued an order in this case well before the termination of the
accident investigation. Section 104 (a) states in relevant part:

If, upon inspection or investigation,
the Secretary * * * believes that an
operator * * * has violated [the] Act, or
any mandatory health or safety standard
x * * [s]lhe shall, with reasonable
promptness, -issue a citation to the

. operator. '

15
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Twentymile's interpfetation of Section.105(d) should also
be rejected because it .is inconsisfent'with the‘nature and
purpose of inspections and invéStigations; .This case perfectiy
illustrates this point. Although the Secretary deté¥m;ﬁea fen
days after iﬁifiatiﬁg her accident inveétigation that a
violation of a traihing standard -had occurréd, and so iséUed the
order, Shé continued her investigation.in-order to determine all
‘the facts relating té thé éccident as those facts migh£ affect
{1) thé appropriate pénalty’to be proposéd, {(2) whethef
"significant and»Substéntial".and/or “upwarrantablé failure”
Special-findingé shoﬁld be made with respect to the violation
(see 30 U.S.C. § 81de)(1)), (3) wﬁether a special investigation
should be pursueaHiégé 30»U.S.C; §§ 820(C);.820(d)); and
(4) whether additional action, such as propdsed rulemaking,
would be in_order.' As noted in MSHA's Accideﬁt/illness
Inveétigatidns Proéedures Handbook,-"[t]he causes of accidents
are determined after a compléte review and analysis df.all the
facts and eVidence." MSHA Héndbook Series, Handbodk No.’
PHOO-1-5, "Accident/Iilness Investigation Procedures,"'ch. 3,

p. 13 (Nov. 2000}, available.at www.msha.gov '(fCQﬁpliapce
Info,; "Enforcement-MSHA's Handbqu Series"). fhe fact that the

Secretary was able to determine that a violation of a standard

30 U.S.C. § 8l4(a) (emphases supplied).
16



had occurredrten days after the accident in no way meant that
sHe_had determined the cause Qf the accidentﬂbor that she had
. deVelobed and completely reviewed_and analyzed "all the fééts'
and evidence.” In bthef words} the fact that the Secretary

issued an order ten days after the accident in no way meant that

the Secretary had terminated her investigation.6

6 although Twentymile correctly notes that MSHA's Program
Policy Manual indicates that a "reasonable time after the
termination of [an] inspection or investigation” is "normally
defined as within 18 months of the issuance of a citation or
.order™ (emphasis supplied) (see Twentymile Response Br. 29), the
Manual does not preclude that, in any particdlar case, there may
be valid reasons why the inspeCtion or investigation took -

MSHA Program Policy Manual, Vol. III, Part 100.6(f),

longer.

"Referral of Citations/Orders for Assessment,"” available at
www.msha.gov ("Compliance Info"). -Moreover, the same paragraph
in the Manual also states that, "in the case of a fatal
accident, [a reasonable time is] within 18 months of the
issuance of the accident report." Ibid. Because this case

involved a very serious injury akin to a fatality, 'a "reasonable

time" should be viewed as akin to 18 months, a standard under
which even a 17-month time would be viewed as reasonable on its

face, without the need for explanation.

In any event, statements in MSHA's Program Policy Manual
cannot be relied on to prevent the Secretary from carrying out
her statutorily-mandated enforcement duties. As.the Commission
majority stated in reference to the cited policy provision,
"MSHA's policy statements such as a PPL or MSHA's Program Policy
Manual are not binding on the Secretary or the Commission.”

26 FMSHRC at 685, n.25 (J.A. 191 n.25). D.H. Blattner & Sons,
Tnc., 18 FMSHRC 1580, 1586 (1996), (quoting King Knob Coal Co.,
3 FMSHRC 1417, 1420 (1981)), aff'd, 152 F.3d 1102 (9th Cir.
1998). See Coal Employment Project v. Dole, 889 F.24 1127, 1130

n.5 (D.C. Cir. 1989).

17



CONCLUSION

For the-reasoné set forth above and in her opéning brief,

_the Secretary requests that the'Court grant the relief requested

in_hér opening brief. Secretary's Opening Br. 46-47.

18

Respectfully submitted,

HOWARD M. RADZELY
Solicitor of Labor

EDWARD P. CLAIR
Associate Solicitor

W. CHRISTIAN SCHUMANN . .

Counsel, Appellate Litigation

U.S. Departmen
Office of the Solicitor
1100 Wilson Boulevard
Suite 2200

Arlington, VA 22209-2296
Telephone: (202) 693-9335



CERTIFICATE OF COMPLIANCE

p’,ursuant to Fed. R. App. P. 32(a)(7) (B)n (C), D.C. Cir.

Rules 28 (d) and 32(a) (2), and the Court's order of'January'IZ
2005, I hereby certlfy that this Reply Brief for the Secretary

of Labor contains 4,137 words as determlned by Word, the

processing system used to prepare the brief.

WM)

s

1ngv d

\RLD_

, o rald‘é\
torney



CERTIFICATE OF SERVICE

I certify that two copies of the foregoing Reply Brief for
the Secretary of Labor were served by overnight delivery this
28th day of March, 2005, on:

R. Henry Moore, ESq:-

Jackson Kelly

Three Gateway Center _
401 Liberty Avenue, Suite 1340
Pittsburgh, Pennsylvania 15222

Thomas Stock, General Counsel
Federal Mine Safety and Health
"Review Commission - .
601 New Jersey Ave., Suite 9500
Washington, D.C. 20001

Jdraia &1 Fqingﬁfd.\

torney



