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lThis case involves citations issued by MSHA to Maitin »
County Coal Corp. ("MCC") and Geo/Environmental'Associatés
("Geo™") follbwing the failure of MCC's.Big Branch Slurry
Impoundment‘near Inez, Kentucky. On October 11, 2000, the

impoundment, which held over 2 billion gallons of Water and coal

refuse, failed. The failure released over 300 million gallons

of water and coal refuse into an adjacent underground mine.
Although it knew that the impoundment had failed in a similar

fashion in 1994 and that a portion of the impoundment was |

constructed with highly permeable rock, MCC did not répoft

unusually high water flowing from the underground mine several



months earlier, and MCC failed to take adequate measures to
. \ -

o limit or control seepage from the impoundment into the mine.

MCC's fai1ure to follow the apprbved‘impouanent sealing plan
fesulted in an impoundment failure which caused e;tenéive>damége
.fo.therneighboring community and placed miners; safety at risk.

The.jpdge dismissed one_of two cohtributory §iolations
inﬁolQing MCC and, with respect to the one chtributory
violation,hé affirmed, reduced the_penalty.by 90 percent. The
judge also affirmed only one. of f0uf non-contributory violations
-involﬁingiGeo. " For the Iea50u$ discussed 1
judge's decision contains numerous legal errors and should be”
‘vacated in'pértinent part.

STATEMENT OF THE ISSUES PRESENTED

1. Whether the judge erred by dismissing,rin response to a
motion to dismiss by MCC and Geo and before the completion-of':-
the Secretary;s affirmative case, the citations alleging |
violations of 30 C.F.R. § 77.216(d) consisting of MCC's failure
to periodically redirect the fine refuse slurry discharge along
the seepage barrier and 30 C.F.R. § 77.216-3(d) consisting of
Geo's failure to record the abatement of haéards in the seven-
day impoundment examiﬁation report.

2..‘Whether the judge erred in dismissing the citation
alleging a‘violation of 30 C.F.RL §§ 77.216(d) consisting of

MCC's failure to periodically redirect the fine refuse slurry



discharge along the seepage barrier as required by the épproﬁed

.impoundment sealing plan.
3. wWhether the judge erred by failing to address all four

Ipartspof the Commission's test for "significant and substantial

("S&S") determinations and'failing to make'an "S&S"

X
-

determlnatlon regardlng the v1olat10n of 30 C.F. R. § 77.216(d)

con51st1ng of MCC's fallure to report changes in the water flow

quantlty from the South Malns Portal as required by the approved

impoundment sealing plan.

i} 'S
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4. Whether the juuge erred in finding that the vi

of 30 C.F.R. § 77 216 (d) consisting of MCC's fallure to report

changes in the water‘flowuquantlty from the South Mains Portal

was not an "unwarrantable failure.®

'5. Whether the judge erred in assessing a penalty of bnly

$ 5,500 -- a penalty reduction of 90 percent -- for the

violation of 30 C.F.R. § 77.216(d) consisting of MCC's failure:

to report changes in the water flow quantity_from‘the South

Mains Portal.

6. Whether the judge erred in finding that the outflow

pipe and a ruler which Geo used to measure the water flow at the

South Mains Portal did not constitute an "instrument" within the

meaning 6f 30 C.F.R. § 77.216-4(a) (2) .
7. Whether the judge erred in dismissing the citation

alleging a violation of 30 C.F.R. § 77.216-3(d) consisting of



Geo's .failure to record the abatement of hazards in the seven-.
o _ _ - i
‘day impoundment examination report.

STATEMENT OF THE CASE

" a. - The Pacts

MCC=is the operator of a surface and underground coal mine

and the Big Branch Slurry Impoundment near Inez, Kentucky. GX-

1. Geo is an independent contractor hired by MCC to inspect the

impoundment and to prepare certifications of compliance with

regulatory requirements pertaining to the impoundment . Ibid.

2000, =z failure of the impoundment released over

300 million gallons of slurryr(water and fine coal refuse) ané

caused - extensive damage to the,neighbbring community and nearby

waterways. GX-1.

The impoundment was built by MCC for the storage of coarse

“and fine coal refuse and solid waste by-products of the coal

cleaning process. GX-1. The impoundment was located adjacent

to a preparation plant and two underground mines. Iibid. The

1-C mine employed six underground miners and two surface miners.

1bid. The impoundment pool had a depth of 221 feet and a

surface area of 68 acres. Ibid. From the preparation plant, an

overland belt conveyor transported the coarse coal refuse to the

impoundment, and the slurry was pumped into the impoundment .

GX-1, Tr.II 1138-50.



In- response to an 1mpoundment failure which occurred in May
v1994, MCC submltted an impoundment sealing plan to MSHA on e
';August 8, 1994. GX-1. ‘The plan was prepared'by-MCC s
. engineering conSuitant,hOgden EnvirOnmentai & Energ;.Services

Company ("Ogden"). Tr.I 56, 60; GX-1, 2, 2a; 2b. The plan was

approved by MSHA on October 20, -1994. Ibid. The plan provided,

that the water flow1ng from the South Mains’ Portal of the

underground 1-C Mine be monltored daily until remedial work at
the 1994 breakthrOugh point was completed, and that thereafter:

monitoring be done during the weekly impoundment inspectionst
required by the‘plan} GxX-1, 2, 2a, 2b.

The plan also required construction of a seepage barrier
arournd the perimeter of the 1mpoundment to reduce seepage from

the impoundment. GX-1. See GX-2, 2a, 2b. The seepage barrier

was to be the primary means of controlling seepage from the
impoundment pool into the underground 1-C Mine. _GX—l,.Z, 2a,'
ob. The first phase in constructing the seepage barrier was to

use soil and shot-rock around the margins of the-impoundment"

Ibid. The plan then required that fine refuse, or "fines," be

directed along the barrier by periodically redirecting the

discharge of the slurry. Tr.I 48, 114-16, 202-11, 486-87, 904-

08, 1174-75; Tr.IT1 299-308, 313, 316, 322, 360, 448-53; GX-1, 2,

2a, 2b. The stated objecti#e of distributing slurry along the

shot-rock barrier was to reduce seepage by virtue of the low



;ty of the consolldated fine refuse. GX-1, 2, 2a, 2b.

permeabil
S !

The plau also required construction of a cement underground seal

tection against subsequent breakthroughs in

to provide addedvpro
areas‘undEr the impoundment. Ibid.
Follow1ng MSHA s approval of the plan, MCC proposed

modlflcatlons concernlng the dralnage from the South Mains

Portal and the constructlon of the cement seal GX-1. The plan

was subsequently modified by MCC and approved by MSHA on

-September 29, 1995. Ibid. Under the rev1sed plan, rather than

strengthened by adding gunite and reinforcing. steel. Ibid.

in February 1996, MCC hired Geo to take over Ogden's

ehgineering consultant role and perform weekly impoundment

monitoring, evaluate and modify the impoundment sealing plan,

‘and prepare annual reports and certifications concerning the

impoundment. Tr.I1 45, 53, 162, 167-68, 214-16, 684-85, 693-95,

756-57, 762-63; GX-1. As part of Geo's monitoring

responsibilities, Geo examiners were to measure and record the

flow at the South Mains Portal. Tr.I 130, 501-03, 857-58; Tr.II

214-16, 748-50, 757; GX-1. Any unusual change in the guantity

or quality of flow was to be reported to the MSHA District

Manager. GX-1, 5.
The water flow from the South Mains Portal increased

sharply in September 1999. MCC had been monitoring the flow



rate on a weekly basis; but failed to notify MSHA of the

“increased flow rate. 1In addition, sometime prior to October.ll,

2000, the jevel of the impoundment pool'had.risen and the pool

A

Just before

~extended over MCC’s underground 1-C Mine. ,GX-1.

‘the impoundment failure, there was clear water against the

seepage_barrier at.the-farthest'eﬁd of the impoundment. Tr.I

98-99, 862 67.

time of the impoundment fallure on October 11 2000,

At the
the impoundment contained approximately 2 billion gallonsrofw'
water and siurxy, and cver 200 million ga allons of water and

slurry were released at the time of the breakthrough. GX-1. A

,mlner was in the underground 1-C Mine, at the 2 North Main belt

about flfteen minutes before the breakthrough and was

line area,

exposed to the potentlal of injury. Tr.I 872. In addition,

other miners routinely worked in other areas which were oOr could

have been affected by the breakthrough. GX-1. Although no one

was seriously 1njured or killed by the breakthrough, no c¢ne

disputed that the release of over 300 million gallons of water

and slurry had the potential to cause serious injury oOr ‘death.

Tr.I 869.

MSHA conducted an. investigation after the impoundment

fallure on October 11, 2000 - MSHA concluded that MCC failed to

periodically redirect the fine refuse slurry dlscharge along the

seepage barrier and that MCC failed to report an unusual change



in the'flow guantity or quality from th

Tr.T 108-18,

Therefore,

" and "unwarrantabie failure

478-86, 795-839, g57-915; GX-1, 2,

§~77.216-consi

reguirements of
MSHA'also iss

to Geo alleging f

MSHA issued two citations to MCC allegin

e South'Mains_Pdrtallv

\ o
3; JX-4a, 4b.

g th il»S&S "

" contributory'violations of 30 C.F.R.

sting of MCC's failure to comply With the

impoundmen plan.

(2) . A citation to MCC ‘and Geo alle
§ 77.216-3(a) (4) because

30 C.F.R.

examiner was not gualif

_‘inspections. JX-4h.?

this citation).

(3). A citation to MCC and Geo alle
§ 77.216-3(d) because Geo

30 C.F.R.

the abatement of hazards in the I
impoundment examination repo
its contest of this citation) .

1 39 C.F.R. § 77.216(d) provides:

all
implemented in

2 3p C.F.R.

'3 " 39 C.F.R. § 77.216-3(d) provides:

The

o e

§ 77.216-3(a) (4) provides:
All inspections .
by a qualified person

.216(d) beca

mine seals

the approved impoundment plan.

ive non-contributory violations:

JX-4c.

shall be

GX-1, JX-4a, 4b.

ued five citations to MCC and four citations

tion to MCC alleging a violation of 30
use MCC failed to construct
in accordance with the approved

ging & Violation of
Geo's impoundment
jed to conduct impoundment

(MCC withdrew its contest of

ging a violation of
failed to record

equired seven-day .

(MCC withdrew

construction and maintenance of

slurry impoundments
accordance with the plan

approved by the District Manager.

shall be conducted

1



'(4). A citation to MCC and Geo alleging a violation of
30 C.F.R. § 77 216-4 (a) (2) because Geo failed to
record the minimum and maximum readings for the

ow pipe and submit them in the

impoundment outfl
Jx-4g.® (MCC withdrew-~its

required annual report.
contest of ‘this citation). .

(5). A citation to both MCC and Geo alleging
violations of 30 C.F.R. § 77.216-4 (a) (7) because none
of the annual reports included a report certified by a
vregiétered professional engineer that the reinforced
seals were constructed and maintained in accordance
with the approved impoundment plan. JX-4d, 4e.®

The Judge's . Dispositions’

f citations in response to

0]
3
J
n
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v

[ ]
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1. ‘The

All examination and instrumentation
monitoring reports ... shall include a
report of the action taken to abate
hazardous conditions ....

30 C.F.R. § 77.216-4 (a) (2) provides:

[E]very twelfth month ... the
person owning, operating, oOr controlling a
slurry impoundment o.. shall submit to

the District Manager a report containing the
.. [1location and type of installed

instruments and the maximum and minimum

recorded readings of each instrument.

30 C.F.R. § 77.216-4(a) (7) provides:

[E]very»twelfth,montﬁ ... the
person owning, operating, or controlling a
slurry impoundment ... shall submit to

the District Manager a report containing
[a] certification ... that all construction

was in accordance with the approved

plan.



On July 2, 2003, in response to a motion by MCC and Geo)

the judge issued an order granting a motion to dismiss the

citations alleging violations of Sections 77.216(d) and 77.216-

3(d).® oOn August 4, 2003, in respomnse to the-Seeretary's'motion

the judge agreed to hear the testimony of

for reconsideration,
the Secretary's expert witness. Tr.II 33-37. on August 7,

2003, after hearing the testimony of the Secretary's expert

witness, the judge stated that he would deny the Secretary's

motion.. Tr.II at p.9%0-92.

on August 28, 2003, the judge igsued 2a written order

‘denying the Secretar 's motion for reconsideration.7 Regardin
_ ying Y , g g

the violation of Sectien.77.216(d), the judge found that the

Secrétéry failed to establish a prima facie case because prudent

mining engineers would not have understood the requirement to

¢ The judge had orally dismissed the citations at the hearing .
on June 12, 2003, before the Secretary finished putting on her -
affirmative case. Tr.I 1243-49. Regarding the violation of
Section 77.216(d), the judge found that the Secretary failed to
establish that prudent mining engineers would have understood
the reguirement to nperiodically redirect” the fine coal slurry
discharge as requiring the operator to physically relocate the
fine slurry pipeline around the perimeter of the impoundment .
ibid. Regarding the violation of Section 77.216-3(d) consisting
of Geo's failure to record the abatement of hazards in the

seven-day impoundment examination report, the judge found that

there was insufficient evidence to establish the violation.

Ibid.

’ Appendix A of the judge's decision is a summary of the
judge's findings with respect to the dismissal of the citation

alleging a violation of Section 77.216 consisting of MCC's



V"periodically redirect" the fine coal slurry discharge to
R : \
nthe kind of impoundment operation which the Secretary

.require
now contends was necessary to prevent impoundment failure in the

. mannexr it“occurréd,....“ order of August 28, 2003, at 3-4. The,

iudge further fQund that the impoundment plan was "specific and
.operatidnal".and tha;, therefére, MCC was only reéuired to

éomply ﬁith the ngpecific operational requirements"vwithout'
7 the "goalé and‘objectives“ Qf the plan. lg. at 4.

régard to.

The judge dismissed the citation because he found that the

secretary - failed to est klish "a violation of those requirements
Y _ v 1

W

.."  Ibid.

Regarding the violation of Section 77.216—3(d)_consisting
of-Geo;s failure to record the abatement of hazards in the
seven-day impoundment examination report, the judge found that
"the inspector's report notes Very tersely that the impoundmentf

breakthrough had been plugged.” Order of August 28, 2003, at 5.

The judge therefore found that the evidence did not establish a

violation. Ibid.

2. The judge's final decision. of January 14, 2004
In his final decision of January 14, 2004, the judge
affirmed the violation of Section 77.216(d4d) consisting of MCC's

failure to report changes in the water flow quantity from the

failure to periodically direct the fine refuse slurry discharge
along the seepage barrier. 26 FMSHRC at 51.

11



South ‘Mains Portal durlng September 1999 as . requ1red by the

impoundment plan. 26 FMSHRC at 4657. The judge found that MCC

.made no effort to evaluate data regarding the large increase in

. flow before the'impoﬁndment failure. 26 FMSHRC at 47. The

rther found that the failure tO'evaltate the flow data

judge fu

contrlbuted in some measure to the magnltude and timing of the

impoundment failure, but that that fallure was not an

nunwarrantable failure in the sense of wanton or reckless
disregard'for_the risks to life and»property." ibid. The judge

found MCC's negligence tO be moderate and assessed a penalty of

.$ 5,500, whieh_was a 90 percent reduction of the penalty MSHA
- propdsed. 26 FMSHRC*at 47, 49.7 The judge did not rule on
whether the violation\was "g&S," as MSHAIalleged.

The judge affirmed the violation of Sectiom 77.216(d)

consisting of MCC's failure to construct underground mine seals

in accordance with the impoundment plan. 26 FMSHRC at 47-48.

The judge found that the plan required that the first anchor

bolt be set in the floor two feet from the rib and that the bolt

in the roof be similarly set, and that the actual Constructlon-

did not meet those requirements. Ibid. The judge further found

that the bolt spacing as constructed did not contribute to the
ndment failure, and that the degree of negligence was very

impou

low. 26 FMSHRC at 48.

12



The judge affirmed the v1olatlons of Section 77.216- 4(a)(7)v

because neither MCC nor Geo reported the constructlon of six

gunite mine seals in the reguired annual report. 26 FMSHRC at

48..'The'Gudge,further found that the failure te include the

seals in the annual certification did not contribute to the

1mpoundment fallure, and that the .degree of negligence was Very

'low;‘-Ibld
The, judge dismissed the'citatiOn alleging a violation of

Section 77.216-4(a) (2) consisting‘of Geo's failure to record the

mum- readings for the impoundment outflow pipe,

Peel
3

which MSHA asserted constituted an impoundment "instrument, " and

subimit them in the annual report. 26 FMSHRC'at 44-9. The judge

found that the outflow pipe, combined with a ruler which Geo
used to measure the flows from the South Mains Portal every

_seven days in accordance with the plan, did not constitute an-

vinstrument" as ninstrument” is defined by impoundment

engineers.  Ibid.

The judge dismissed the citation alleging a violation of-

cection 77.216-3(a) (4) consisting of the fact that Geo's

impoundment examiner was not gualified to conduct impoundment

inspections. 26 FMSHRC at 49. The judge found that there was a

lack of evidence that the inspector did not .receive a total of

eight hours of impoundment inspection refresher training. Ibid.

13



- The Secretary filed a petition for discretionary review

ppeallng all but one of the judge S determinations which were .

.adverse to her. MCC filed a petition er discretionary review

: appealing the judge' s, adverse determlnatlon with respect to the.

con51st1ng of MCC's failure to

it
.

v1olat10n of Section 77. 216(d)

report an unusual change in the water flow quantlty from the

South Mains Portal. Geo flled a petition for: dlscretlonary

review appealing the'judge's adverse determination with respect

to the viblatidn'of 30 C.F.R. § 77.216-4(a) (7) consisting,of'

n the annual certification a report by

Gec's failure to include 1in

a registered peressional engineer that the reinforced seals

‘were constructed and ‘maintained in accordance with the.

v

impoundment plan. The Commission granted all three petitions

for discretionary review.

This brief addresses the judge's determinations which were

appealed by the Secretary. The Secretary's response brief'wiil>

address the judge's determinations which were appealed by MCC

and Geo.

14



ARGUMENT

| \ |
'THE JUDGE ERRED BY DISMISSING, IN RESPONSE TO 2 .
MOTION TO DISMISS BY MCC AND GEO AND BEFORE THE o
“OMPLETION OF THE SECRETARY'S AFFIRMATIVE CASE, -
THE CITATIONS ALLEGING VIOLATIONS OF SEGTION
77 .216 (d) CONSISTING OF MCC'S FAILURE TO
SERTODICALLY REDIRECT THE FINE REFUSE SLURRY
S1SCHARGE ALONG THE SEEPAGE BARRIER AND SECTION
7 51€.3(d) CONSISTING OF GEO'S FAILURE TO RECORD
. THE ABATEMENT OF HAZARDS IN THE SEVEN-DAY
- IMPOUNDMENT - EXAMINATION REPORT

Commission Procedural Rule 63 (b) provides:
A party shall have the right to

present his case oI defense by oral or
enta evidence, to submit rebuttal

. documentary €vVigenc

_evidence, and to conduct such cross-
examination as may be required for a full
and true disclosure of the facts.

29 C.F.R. § 2700.63(b) (emphasis‘added). 'In.addition, Rule

52 (c) of the Federal Rules of Civil Procedure,_which is

consistent with commission Rule 63 (b), provides that the

district court may enter judgment_aftér a party has been “fullYf

heard."® The advisory committee notes state that "judgment on -

partial findings is made after the court has heard all the

evidence bearing on the crucial issue of fact L

Fed.R.Civ.P. 52(c) Advisory Committee Note (emphasis added) .’

Rule 1(b) provides that the
by the Federal Rules of Civil

1 question not regulated by the
29 C.EF.R. § 2700.1(b).

8 commission Procedural
Ccommission will be guided

procedure on any procedura
Commission's Procedural Rules.

5 Rule 52(c) replaced a portion of Rule 41 (b) which permitted
the court to dismiss an action after the close of the :

15



L3

Thus,.a'motion to dismiss 1is not normally granted beforé the

conclusion of a party's case—in—chief_unless it is "manifestly

D.P. Apparel

_clear" that the plaintiff will not prove his case.

Corp. v. Roadway Express Inc., 736 F.2d 1, 3 (1st Cir. 1984)

(Rule 41(b) case). When a claim is dismissed under Rule 52 (c),
the district'cburt’s factual findings are re?iewed under the

Burger v. New York Instituté'of

clearly erroneous standard.

Technology, 94 F.3d 830, 835 (2d Cir. 1996) .

.In this case, the judge erred by dismissing the two

citations in guestion before the Secretary had an opportunity to

_fully present all relevant evidence pertaining to the violations

and before the judge.héd.an opportunity to carefully consider

all of the evidenée which the Secretary had submitted. Ine

addition, because the judge engaged'in no legal analysis with

vrespect to the plain meaning or ambiguity of the "seepage

barrier" provision, it could not have been "manifestly clear" to

the judge that the Secretary could not establish the violation

pertaining to that provision.
Regarding the violation of Section 77.216(d) consisting of

MCC's failure to periodically redirect the fine refuse slurry

discharge along the seepage barrier, the judge dismissed the

citation without permitting the Secretary to present expert

9A Charles A. Wright & Arthur

' plaintiff's case-in-chief. 1Ibid.; :
(1995) .

R. Miller, Federal Practice and Procedure § 2573.1

16



testimony to establish (1) that MCC's method of discharging the

\

-slurry in the impoundment was ineffective and could not possibly:

have covered the barrier with fines as intended by the seepage
barrier provision, and (2) that the term "redirect” required MCC

to either move the discharge pipe or take some other equivalent

action so that fine refuse would be deposited-along the barrier
to minimize seepage from the impoundment into the mine. Tr.II

16-24. .

In-addition, the judge dismissed the citation without

the deposition testimony of MCC Foreman Steven

Gooslin, who testified that MCC's method of discharging the

slurry did not cover a portion of the barrier.with fines. The

judge received the transcript of Gooslin's deposition just

moments before he made his ruling, Tr.I 1221, and clearly did

“not have an adequate opportunity to read or review the .

testimony.

Regarding the violation of Section 77.216-3(d) consisting

of Geo's failure to record the abatement of hazards in the

oundment examination report, the judge dismissed

seven—day imp

the citation without considering deposition testimony which

would have established that abatement actions were taken but

were not recorded. See Gooslin Dep. at 44-51, 67.

Because the judge dismissed the two citations before the

Secretary was permitted to present evidence which was relevant,

17



probative, and non-cumulative with respect to ‘the violations,

and before the judge had an opportunity to carefully consider

all of the evidence which the Secretary had submitted and

‘the applicable case law,

. analyze the evidence'in accordance with

the judge dismissed the citations prematurely and improperly.*’
TI. THE SECRETARY'S INTERPRETATION OF SECTION
+77.216(d) WITH RESPECT TO MCC'S FAILURE . TO
PERIODICALLY REDIRECT THE_DISCHARGEvOF FINE
REFUSE SLURRY ALONG THE SEEPAGE BARRIER IS

CORRECT

A. Standard df Review

Once an impoundment plan is approved and adopted, 1its

provisions and revisions are enforceable as mandatory standards.

870 F.2d 662, 671 (D.C. Cir..

See UMWA v. Secretary of .Labor,

1989) (rdof plan). 1f the meaning of a provision contained in

the plan is plain, the provision must be enforced in accordance

with that meaning unless such enforcement would lead to absurd-’

results. See Secretary of Labor v. Excel Mining, LLC, 334-F;36’

10 Neither the judge's order denying the Secretary's motion
for reconsideration nor the summary. of the dismissal in Appehdix
A to the judge's decision of January 14, 2004, reconsidered or
revisited the judge's previous dismissal of the citations. The
judge failed to discuss the testimony of MSHA's expert witness
as it pertained to the Secretary's prima facie case that MCC's
method of discharging the slurry in the impoundment was
ineffective and could not possibly have covered the barrier with
fines as intended by the "seepage barrier" provision, and that '
the term "redirect’ required MCC to either move the discharge
pipe or take some other equivalent action soO that fine refuse
would be deposited along the barrier to minimize seepage from
the impoundment into the mine. In addition, the judge failed to

18



i, 7 (D.C:-Cir. 2003) (standard); Lodestar Enexgy, Inc., 24

o S | _ , \ ,
FMSHRC 689, 693 (July 2002) (standard) . See also Fay V. oxford .

t

Health Plan, 287 F.3d 96, 104 (2d cir. 2002) (ERISA plan); Local

" Union 47 V. NLRB; 927 F.2d 635, 641 (D.C..Cir. 1991)
(coilective-bargaining contract) .

Courts use the traditiohél'toois of statutory construétion
in‘détefmining wﬁether the meaning of a pro&ision isvpléin.-

Arizona Public Service Co. v. EPA, 211 F.3d 1280, 1288 (D.C.

Cir. 2000) (Clean Air Act). The traditional tools include the

+evt . the history, the overall structure and design, and,

especially important here, the purpose of the provision. See

15 FMSHRC 1555, 1557

ipid. See also Consolidation Coal Co.,

(Aﬁgﬂ 1993) (applying traditional tools of interpretation to

ascertain a standard's plain meaning) . Where a plain meaning

can be ascertained from the provision itself, that meaning

controls unless the literal application of the provision will

produce a result ndemonstrably at odds with the intentions of

its drafters." Environmental Defense Fund, Inc. V. EPA, 82 F.3d

451, 468 (D.C. Cir. 1996) (quoting Griffin v. Oceanic

(1982)) . See Consolidation

Contraétors, Inc;, 458 U.S. 564, 571

Coal, supra.

discuss the deposition testimony of Foreman Gooslin as it
pertained to both of the violations in question.

19



- If the meaning of a provision 1is ambiguous, deference must

be given to the reasonable 1nterpretatlon of the government

:agency'vested with the authority to admlnlster and enforce the

. provision. Seé‘Excel Mining, 334 F.3d at 7; Energy West Mlnlng_

Co. v. FMSHRC, 40 F.3d 457, 463 (D.C. Cir. 1994); Energy West

Mining Co., 17 ' FMSHRC 1313, 1317 and n.6 (Aug. 1995)

(ventilation plan). The agency 'S 1nterpretatlon is reasonable

as long as it is not 1ncon51stent with the language and the

purpose of the,provision. Secretary of Labor v. Ohio Vallgzw'

Coal Co., 359 F.3d 531 535-36 (D.C. Cir. 2004).

.B. The Judge Failed to Address. Whethexr MCC Failed to Comply
With the_ Interpretation of the Seepage Barrier Prov131on
Wthh the Secretary Advanced and With Which MCCT Agreed

'MSHAL MCC, and the 1nspector who was called as MCC's

witness all agreed on the meaning of the seepage barrier

.provision: fine refuse had to adequately cover the seepage

barrier to reduce Or limit seepage from the impoundment into the

mine. To MSHA, physically moving the discharge pipe was the

obvious and effective option to achieve coverage of the seepage

barrier with fine refuse, but MCC could have used any other

effective means to cover the seepage barrier. The judge,

however, found that the Secretary never established that a

reasonably prudent mining engineer in 1954 would have ‘understood

the seepage barrier to mean that MCC had to physically move the

discharge pipe. Order of August 28, 2003, at 3. That is not
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the interpretation which the Secretary, Or anyone else,

advanceaﬂ'-The issue which the judge should haVe\addressed but .

d1d not was whether the Secretary's 1nterpretation of the

' seepage barrler prov181on was reasonable and if so, whether MCCe‘

failed to comply w1th the Secretary's reasonable 1nterpretation._'”

C. The Secretary's Interpretatlon of the Seepage Barrier
Provision 1s Reasonable, and MCC Failed to Comply With the

"Secretary's Reasonable Interpretation

The'plain meaning of the seepage barrler provision can be’

discerned using the traditional tools of interpretation, which

text and the purpose of the provision. See

inclu 1de both ‘the

Arlzona Publlc Service Co. 211 F.3d at 1288; Consolidation

Coal, 15 FMSHRC at 1557. When examlnlng the text of a

provision, words are normally presumed to have their ordinary,

Services Co. v. Brunswick

dictionary meaning. See Pioneer Inv.

Associates Ltd. Partnership, 507 U.S. 380, 388 (1993); Ohio

Walker Stone Co. V. Secretary of Labor,

valley, 359 F.3d at 535;

156 F.3d 1076, 1081 (10th Cir. 1998); Island Creek Coal Co., 20

FMSHRC 14, 19 (Jan. 1998). The. relevant language of the seepage

barrier provision stated:

Following the completlon of the "seepage
barrier" fine refuse shall be directed'along
the barrier by perlodlcally redirecting the
discharge of fine refuse slurry.

GX-2. The common ‘dictionary definition of the word “along” is

nover the 1ength of (a surface) ." Webster s Third New



_Internat10na1 Dictionary at 60 (1993). The -common dictionary

definition of the word “redlrect ‘ Wthh was undeflned in the

' plan, is “"to change the course of: channel 1n a new dlrectlon

+Id. at 508 (emphasis'added . Under’ these deflnltlons, MCC was

’

ect the. flne refuse over the length of the

required to dir
1ca11y changlng the course of the discharge of

barrier by period
fine refuse slurry.

In addition, 't he purpose of the seepage. barrier prov151on

. was explioitly.stated in the plan: "tO reduce ... seepage. from-
“the 1mpounament that could, contribute. to the occurrence of
another breakthrough GX-2. See Tr.I 53-54. Complete

coverage of the seepage barrier with fines was 1mperat1ve

becaﬁse the fines reduced permeablllty and served as the primary

means of seepage control. GX-2a, 2b; Tr I 53-54. Indeed, the

fact that a speeific provision requiring that the slurry be

directed along the barrier was included in the plan is evidence

that the fines were to Serve as seepage control.
Both MSHA and MCC itself recognized the purpose of the

seepage barrier provision. MSHA Engineers John Fredland,

Petrick Betoney, and Harold Owens all testified that, under the

plan, fine refuse had to be deposited in the impoundment against

the shot rock portion of the seepage barrier because the fines

would serve as the primary Seepage control. Tr.I 53, 192, 486-

g7, 963. MSHA Inspector Robert Bellamy testified that the
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seepage barrier had to be coated with fines. Tr.II 640. MCC

. . . . a - ‘ -
- Superintendent Larry Muncie testified that slurry was to be . '
deposited on the impoundment to control seepage, and MCC

pPresident “and General Manager Dennis Hatfield testified that

slurry was supposed to be distributed so that it would become

part of barrier which controls seepage.' Tr.I-1171-74, 1314. .

d original drafter of

-

EvenvOgden, MCC's independent contractor an

the plan‘at the time it was first submitted to MSHA, understood

that fine refuse was to completely cover the seepage barrier to
reduce the potential

ob.*! Accordingly, there was no misunderstanding on either

MSHA's or MCC's part that under the plain meaning of the

provision, MCC was to ensure that the seepage barrier would be

adequately covered with fine refuse to reduce séepage from the

- impoundment . Cf. Lasser v. Reliance Standard Life Insurance

Co., 344 F.3d 381, 386 (3@ Cir. 2003) (enforcing the plain

—_—

meaning of an ERISA plan where, inter alia, both parties were

aware of the plain meaning when the policy began) .

Assuming arguendo that the meaning of the seepage barrier

provision was ambiguous because the provision was silent as to

the particular method of discharging the slurry along'the

barrier, the Commission should defer to the Secretary's

11 piping or internal erosion is a process by which seeping
water carries away small particles of soil or weathered rock.
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1nterpretatlon of the prov151on because that interpretation is

‘reasonable, i.e., it is con51stent w1th ‘the plan s language ‘and,

40'F.3d at 461 (ambiguity in

:purpose See, e.g., Energy West,

the Mine Act with respect to occupatlonal lnjury 1nformation)

Lodestar, 24 FMSHRC at 693 As to the prov181on s language, .

both MSHA and MCC itself understood that the performance-’

orlented language of the plan conferred flex1b111ty on MCC as to

how best to cover the seepage barrier with fine refuse MSHA

Engineer Fredland-testifled that there was no explicit

ipe around the perimeter of

the'impoundment and that it was up to.MCC to decide how to .

'._dlstrlbute the fines along the seepage barrier. Tr.I 170, 1592.

v

MSHA Englneer Owens testified that the 1mpoundment was

approximately one mile long and that the discharge pipe would

have to be moved, or something similar would have to be done, to

get the fines along the'seepage barrier. Tr.I 1098. MSHA

Impoundment Inspector Robert Bellamy testified that the most

efficient way to direct slurry along the seepage barrier would

pe to extend the pipe along the seepage barrier and discharge it

at separate locations, but that there were ways of directing the

slurry without movingdthe pipe. Tr.II 628, 640. MSHA expert

witness Richard Almes testified that the plan did not explicitly

regquire that the discharge pipe be relocated and that MCC should

GX-1 at 25.
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have gither moved the pipe or used some other method to make

._éure_thé-fiﬁe refuse»was aeposited along the seebage barrier. o
Tr.II'283, 313, 454. Even Ogden suggested to MCC in 1996 or
1997 thatmthe discharge pipe be moved aloﬁglthe bé}riér. Tr.I-
.898—99. To MSHA, physically moving the discharge pipe.was the
obVioué anq effeétivé option for compliance -r buf; as the judge

himself noted at one point, the Secretary submitted that any

-

other method which achieved the purpoée of the plan could have’

peen used by MCC. Order of August 28, 2003 at 4.%

yetation -- that the plan required

physically moving the discharge pipe or using somé othéi

either
method which covered the barrier with an adequate amount of
fines to limit seepage from the impoundment into the mine -- is

' also reasonable because it achieves the purpose of the plan.

There was no dispute that the barrier was constructed of

permeable rock and that -its purpose, to function as a "seepage"

barrier, could not be achieved until a sufficient amount of

12 other methods of covering the barrier with fines were
identified at the hearing. MSHA Engineer Fredland testified
that the barrier was completed in 1995 and there was an
opportunity to get the fines on the barrier at that point when

the impoundment level was lower, OI some other compacted '
ier could

material or other means of creating a true seepage barri
have been used. Tr.I 329-30. MSHA Engineer Owens testified
that the slurry could be discharged at various places in the
impoundment to coat to the top of the barrier. Tr.I 893. MSHA
expert witness Almes testified that a main slurry discharge pipe

could be run around the top of the seepage barrier along with a
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b

to the mine.

fines was placed on the barrier to limit seepage in

Because the Secretary's interpretatidn_is consistent with the
;plan's'language and purpose, it is reaéonable-and entitled to

. deference.

McC failed to_comply with the Secretaryﬂa—interpretation

becauée_the'mEthod which MCC used to discharge the slurry'prdved
to be ineffective in covering the barrier sufficiently to reduce

or limit seepage from the barrier into the mine. MSHA Engineef

Betoney testified that, at the time of the impoundment failure,

. the distance from the discharge location to the back of the

impoundment was 2600 feet (almost half a mile). Tr.I 480. MSHA

expert witness Almes testified that when you discharge. the

slurry from a pipeline, the mostrcontrol you have over the

slurry out into the impoundment might be thirty, forty, of‘fifty

feet. Tr.II 307. Almes further testified that, depending on

the velocity of the flow being discharged, the slurry will beéih

to meander back toward the pipe and clear water will build up at

the farthest end of the impoundment. Ibid.
There is reliable evidence that, Jjust before the
impoundment failure, there was clear water against the seepage

barrier at the farthest end of the impoundment -- a fact which

would establish that the slurry was not being distributed all

number of smaller discharge lines at various points along the

barrier. Tr.II 310-11.
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‘the way arouﬁd the perimeter of the seepage'barfier.13 - MSHA'

»‘ '. ." " ° R \ .
Engineer Fredland testified that if you discharge the slurry -

from only‘one point in the impoundmeht, as MCC did, you will

always have an area at the other end of the impoundment which

the fines do not cover -- and that that is in fact what happeried

here. T;.l 111-12, 105, 157.>7MSHA_Enginéer Owens testified .
thét;_in'éfder for the fines to coat ﬁo thé top of the éeepage
barrier,}thé slurry:would have to be'dischérged.at various |
pléces in the impoundment. Tr.I 891-93. MSHA Engineefs

"

rredland and Betoney testified that, during the post-

breakthrough investigation, they noted that the water had been

eighteen to twenty-four inches above the slurfy line at the area

of the breakthrough. Tr.I 105, 479—80, 716, 744. MCC Foreman

steven Gooslin testified that he did not recall the discharge

pipe ever being moved to the back of the impoundment and that he
observed clear water against the barrier in that area before the

breakthrough. Gooslin Dep. at 53, 57. Even during 1996 oI

1997, Ogden suggested to MCC that the dischargé pipe be moved

13 The citation stated MSHA's initial conclusion that MCC
failed to periodically redirect the fine refuse along the
seepage barrier because the discharge pipe was not physically
moved. JX-4a. During the hearing, however, the Secretary made
it clear that MCC failed to comply with the seepage barrier
did not physically move the discharge pipe -

‘provision because it
hod to effectively cover. the seepage barrier

or use any other met
with fines. See supra, pp. 24-25.
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x

along the pbarrier of the impoundmént, but that was never done.

Tr.I 898-99.

" 1In addition, there 1is reliable evidénce that the failure to

barrier was a.contributing fdctor

.completely cover the ‘'seepage

in the impoundment failure. MSHA Engineer.Ower testified that

water in the impoundment was above the settled fines in an area

of approximately one—quarter acre. Tr.I 862-867. MSHA Eﬁgineer

Fredland testified thét because there were no fines to ITimit

seepage near the top of the barrier, water was seeping throuéh

the highly permeable shot Tolx an
Ty.I 98-99. See also GX-1.

MCC knew that the seepage barrier was constructed of

v

permeéble rock and that the rock had to be completely covered

with an adequate amount of fines to reduce seepage into the

mine. Nonetheless, the foregoing evidence demonstrates that

repositioning the pipe was ineffective and did not achieve the

purpose of the provision. MCC was required to, but failed to,

either move the discharge pipe or use SoOme other method which

would cover the barrier with a layer of fine refuse thick enough

and high enough to reduce seepage from the impoundment into the

mine.

In finding that MCC complied with the ngpecific and

operational” terms of the plan; the judge appears to have

focused exclusively on a literal reading of the word "redirect"
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and falled to consider the purpose of the seepage barrier
\

provision, Because the judge 1gnored the fundamental principle -

that the plain meaning controls except in .cases where the

literal application of a provision'will produce a result.

tdemonétrably at’ odds with the intentione of its drafters," the
judge erred. EnvirOnmental Defenselfund, supra. See also
Consolidation Coal; supra. This case, -like Environmental
Defense ﬁund, reguires "a flexible, purposeeoriented
interp:etetion to avoid absurd or'futile results." 82 F.3d at
.468 {internal citations cmitted). A ptrpose4oriented
interpretation such as the Secretaty's interpretation -- that

the'seepage barrier provision reqﬁired either.physically moving

the discharge pipe oOr using some other method which would cover

the barrier with an adequate amount of fines to limit seepage --

is reascnable because it is consistent with the provision's.

language and Ogden's intentions and it furthers the purpose of

the plan.

1in addition, the judge erred by ignoring the fundamental -

pr1nc1p1e that a term in a provision should not be interpreted

in a vacuum, i.eﬂ,‘w1thout reference tO related 1anguage in the

provision and without reference to the purpose of the provision.

See United States v. Bohai Trading Co., 45 F.3d 577, 580 (1st

cir. 1995) (rejecting a statutory analysis that suffered "from

extreme myopia" and observing that statutes are not enacted, and
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should not bevread, "on a piecemeal basis"). ‘Seeralso Mettiki,

Coal Corp., 13 FMSHRC 3, 7 (Jan. 1991). The judge interpreted
'thé.term."redirect" without any referenée to the immediately .
[seepage] barrier." 'To

: preceding phrase ndirected along the

plain meaning, the’proVision must be read

]
*

discern a provision's

in context. 'See Borgner v. Brooks, 284 F.3d 1204, 1208 (1ith

Cir. 2002) (readihg all parts of a statute together to aéhieve a

consistent whole), cert . denied sub nom. Borgner V. Florida Bd.

of Dentistry, 537 U.S. 1080 (2002); Local Union 1261, UMWA V.

7 F.28 42, 45 ({D.C. Cir. 1900) ("If the first rule of

statutory.Constxuctién is "Read," the second rule is "Read -

- . On!ll II') .
‘The judge's finding also ignores the explicitly stated

purpose of the seepage barrier provision: to cover the seepage

barrier with enough fine refuse to prevent another impoundment

failure. See Emery Mining Corp. v. Secretary of Labor, 744'F;2d

1411, 1414-15 (10th Cir. 1984) (interpreting the terms of MSHA's

training regulation so that they were consistent with Congress'

the Mine Act); Western Fuels-Utah, Inc., 19

expressed intent in

FMSHRC 994, 999-1000 (Jun. 1997); Consolidation Coal Co., 15

FMSHRC 1555, 1557 (Aug. 1993) (interpreting MSHA's escapeway

standard'in accordance with its intended purpose) . The

impoundment plan was drafted in response to a previous

preakthrough in May 1994, and MSHA recommended that MCC's
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ex1st1ng 1mpoundment plan be modified to "ensure against a

similar occurrence.'_ GX-1 at 15. MCC responded by submlttlng a,

plan Wthh contained the seepage barrier provision and which was

" drafted "to prevent a recurrence" of the May 1994 fallure GX{n

2. Accordingly, both MSHA and MCC understood that the expllc1t

"goal and objectlve” of the plan was to cover .the seepage

barrier with fine refuse to reduce seepage and guard agalnst

another impdundment-failure. in finding that MCC was not

required to comply with the "goals and objectives" of the plan,

the judge improperly ignored the explicit purpose of the

provision.14

" Furthermore, the judge erred by_dismissing the citation on

t the Secretary never established "a prima facie

the grdund tha

case" because the Secretary never established that "the phrase

.*periodicallyvredirecting' had a meaning well understood by

prudent mining engineers in 1994 that would require actions by

the mine operator as IOW thought necessary by the Secretary.

Order of August.28, 2003, at 3. In so finding, the judge stated

that the issue was "not a guestion of 'motice' of the meaning

asserted by the Secretary."” Ibid.  Instead, the judge

24 The judge also failed to identify the "specific and
operational" requirements of the provision with which MCC
complied. Order of August 28, 2003 at 4. See Bohai Trading
Co., 45 F. 3d ‘at 580. The judge identified what MCC was mot
requlred to do (physically move the discharge pipe); he never
1dent1f1ed what MCC was required to do.

'
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apparently dismissed the citation on the ground that, on the

merits, the Secretary did not establish that her interpretétibn.
of‘the'seepage barrier provision was the_moré reasonable
.interpretation. " Order of August 28, 2003,-at,3—4. It is black-

letter deference law that, to be accepted, an agency's
interpretation need only be a reasonable interpretation and need
not be more reasonable than the competing iﬁterpretationi-'See,

e.g.. Joy'Technologies, Inc. v. Secretary of Labor, 59 F.3d 991,

996 (10th Cir._i§96);_Energy West, 40 F.3d-at 461-63. -Here,wfhe_
Secretary's interpréﬁation:is reasonable because it is
oonsistent”with.the o:OVision's language énd with MCC's own
'underotating of the provision's'requirements and because it
véchieﬁes ﬁhe provision's explicit ngoal and objective."

The judge substituted the reasonably prudent person tést - -
whioh is part of a "fair notice" analysis -- for a merits
deference analysis.®® The courts have made it clear that, in
cases in&olving an ;gency's interpretation of regﬁlatory
language, thei"fair notioe" analysis and the merits anélysis are

distinct and different. See pParalyzed Veterans of America V.

D;C. Arena L.P., 117 F.3d 579, 584 (D.C. 1997) (ambiguity for
deference purposes does not necessarily mean lack of "fair

noticeﬁ)} T1sland Creek, 20 FMSHRC at 19 (questions of

15 The Secretary argued the reasonably prudent person test in

response to a "fair notice" argument raised by MCC.
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1nterpretatlon and of "fair notice" are distinct).. By~

_substltutlng the reasonably prudent person test for a merits. -

deference analysis, the judge commltted legal error. See RAG

Cumberland Resources LP V. FMSHRC, 272 F.3d 590, 597 (D.C. Cir.

2001) (questions of interpretation under the Mine Act are not

resolved under a theoret1ca1 reasonable person ana1y51s)

"1t is also 1mportant to note that, in any event, MCC did

have falr notice of the Secretary's 1nterpretat10n MCC had

fair notice from the plain terms- of the seepage barrier

ion's stated and intended purpose. and .

rotri i
xrevaiel
o

™
i

from Ogden's explicit suggestion in 1996 or 1997 to MCC that ﬂhe

discharge pipe be moved along the barrier. Tr.I 898-99. See

Freeman United Coal Mining Co. V. FMSHRC, 108 F.3d 358, 362

(D.C. Cir. 1997) (plain 1angﬁage of MSHA standard provided fair

notice of what it required); see also Lodestar, 24 FMSHRC at

694 .
None of the factors referred to by the judge support a
finding either that, on the merits, the Secretary did not

establish that her interpretation of the seepage barrier

provision was reasonable interpretation, or that MCC did not

have fair notice of that interpretation. First, as shown above,

MCC experienced an impoundment failure in 1954 and knew from

Ogden, the original drafter of the impoundment plan, that the

seepage barrier provision required fine refuse to completely
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cover the seepage barrier to reduce the potential for piping-
induced breakthroughs. GX-2a, 2b. Thus, contrary to the .
judge's finding (Order of August 28, 2003,_at.4), MCC did

contemplate, at the tlme that the 1mpoundment seallng plan was

deV1sed that the 1mpoundment could fa11 agaln unless the

barrier wasradequetely covered with fines which would control

seepage.
Secoﬁd, the judge's reliance on MSHA's expert witness

testimony thatuthe phrase "'periodicelly redirect the slurry

there was no ngtandard industry practice" with respect to slurry

discharge (Order of August 28, 2003, at 4) is misplaced. There

'was no standard industry practice or technical meaning to the
seepage barrler provision because the 1mpoundment was
constructed with a seepage barrler which was a unlque de51gn

concept. Tr.Ii 315-18. Nonetheless, as shown above, MCC knew

'prec1se1y the requlrements of the seepage barrier prov151on --

to cover the-barrier with fines to limit seepage into the mine.

Third, the MSHA inspector's failure to issue citations

during past inspections, which was noted by the judge (Order of

August 28, 2000 at 4), does not establish that the Secretary's
interpretation was unreasonable and that MCC lacked notice. The
1nspector testified that even though the seepage barrier

prov151on lacked specificity, he understood the provision to
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'Vmean that MCC had to use "their best ability to cover .the

\
seepage barrler with fines." Tr.II 640. Thus, the inspector's,

testimony is consistent with what both MSHA and MCC understood

the reguirements of the seepage barrier provision tO'be.

Finally, the judge erred by according controlling weight to. -’

the MSHA 1nspector s 1nterpretation of the plan through the

inspéctor"s conduct . The Commission has held that an

inconsistent enforcement pattern by MSHA inspectors does not

pretation of the

estop the agency from proceeding-under an inter

ctandard which it concludes is correct. U.8. Steel Mining Co.,

15 FMSHRC 1541, 1546-47 (Rug. 1993); Nolichuckey Sand Co., 22

FMSHRC 1057, 1063-64 (Sept. 2000). 1In addition, courts do not

review and defer to the interpretations of lower-level agency

empioyees. Rather, they review and defer to the suthoritative

Bigelow V. o

interpretation of the agency itself. See, €.9.,

Dept . of Defense, 217 F.3d4 875, 880-81 (D.C. Cir. 2000). In any

event, the inspector's interpretation of the seepage barrier

provision -- that MCC was "obllgated to use whatever means

necessary to fulfull the requirements of the plan" (Tr.II 640)

was consistent with the Secretary's 1nterpretatlon that MCC

was required to physically move the pipe or use any other
effective means to cover the seepage barrier with fines. By
according controlling weight to the inspector's conduct (or,

more precisely, to the inspector's inaction) as though-it
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cohstituted MSHA's interpretation of the plan, the judgé relied

‘on the inspector's inaction to estop MSHA from enforcing the-

1 Secretary's interpretation. Such an approach-is legal error.

 Because there has been no affirmative misconduct by the’
inspector, the inspector'sfconduct cannot estop the Secretary.

INS, 155 F.3d 81, 90 (2d_Cir.,1998); Linkous V.

See Drozd V.

United States, 142 F.3d 271, 277-78 (5th cir. .1998); Frillz,

Inc. v. Lader, 104 F.3d 515, 518 (1st Cir.), cert. denied, 522

y.s. 813 (1997). See also OPM V. Richmond, 496 U.S. 414, 421-22

(1990) .*¢

Because the judge failed to analyze the relevant evidence

.under the correct interpretation, the Commission should vacate

the judgé's finding and remand the issue.

THE JUDGE ERRED BY FAILING TO DETERMINE WHETHER

THE VIOLATION OF SECTION 77.216 (d) CONSISTING OF

MCC'S FAILURE TO REPORT CHANGES IN THE WATER FLOW
QUANTITY WAS "STGNIFICANT AND SUBSTANTIAL"

III.

To establish that a violation is "S&S" under Commission

case law, the Secretary must establish:

(1) the underlying violation of a mandatory
safety standard; (2) a discrete safety
hazard -- that is, a measure of danger to
safety -- contributed to by the violation;
(3) a reasonable likelihood that the hazard
contributed to will result in an injury; and
- (4) a reasonable likelihood that the injury

hat the Secretary failed to

d not address the guestions of
and an nunwarrantable failure."”
tain that it was both.

16 pecause the judge found t
establish the violation, he di

" whether the violation was "S&S"
The Secretary continues to main
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in question will be of a reasonably serious .

‘hature. ; : ‘

‘Mathies Coal Co., 6 FMSHRC 1, 3 (Jan. 1984) . Although the

secretary alleged that MCC committed an "S&S" violgtion'of

Section 77.216(d), the judge only made findings with respect to

- the first two parts of the Commission's ngeS" test and failed to

make &n VGES" determination. The jﬁdge's failure to make an

See Eagle Nest Inc., 14. '

nggeS" determination. was legal error.
FMSHRC 1119, 1123 (July 1992) (judge must »comprehensively"”

address the evidence in making findings with respect to "S&ES"

violations) .
The judge only made findings with respect to the first two

parts of the Commission's "S&S" test. With respect to the first

part, substantial evidence suppOfts the judge's finding of a

violation. MCC was required to monitor the water flow quantity

at the South Mains Portal under the approved impoundmeﬁt plan 

and was required, but failed, to report and take remedial

measures concerning the unusual change in water flow.

The monitoring reguirement in the impoundment plan was
included in the "Short Term Plan" pfovisions_and stated:

Flow from the South Mains will be monitored
daily, until the remedial work at the
seepage point is completed. Monitoring will
be done during regular impoundment
inspections after that. Any unusual change
in flow guantity oOr quality that would
indicate poSsible impoundment leakage will
be reported immediately to MSHA and
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approprlate mine management. All necessary
remedial measures will be 1mplemented '

GX-5. MSHA Engineérs Fredland and Betoney testlfled that

beéause dally monltorlng was only requlred "untll the remedlal

work at the seepage p01nt [was] completed L'MSHA interpreted-the

dally monltorlng requ1rement as a "short.termw'requirement,'

MSHA iﬁterpreted monitoring that was to be done nduring regular

iﬁpoundment inspections after that”vas representing a "loag
term"'requirement because it was a: cont1nu1né requ1rement'fog__
MCC to monitor the quth Mains P ortal on a weekly basis’ after
remeaial werk'at the 1994 seepage poiﬁt was completed. Tr.I
215-24, 304-06f'327, €07, 616-17. Fredland further testified

that the weekly monitoring reguirement was part of the plan's

"long term" measures because the plan had been through several

modifications and revisions but the weekly monitoring

requirement was never removed from the plan and MCC continued to

conduct weekly monitoring throughout the plan's existence. Tr.I

223, 305-06. MSHA Inspector Bellamy testified the monitoring

was a continuing requirement under the plan and that he talked

to Geo about several missing reports between April and September

1999. Tr. 592, 600; GX-6. The judge agreed with MSHA'S

interpretation, finding that completion of remedial work at the

. seepage point was nthe end of the short term measures” and that

nmonitoring of the flows at the South Mains entry on a weekly
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basis .[was] a part of the long term measures." 26 FMSHRC at 38-
: \ R

39 .

The evidence also supports the»jﬁdge'$|finding that there
" was a sigﬁificant increase in water flow inISeptémLer'1999'at
the South Mains Portal which should have been réported to MSHA
and which xequifed remediai measures to be taken;. 26 FMSHRC'at
47. Frdm'1994 tOVSeptémber 1999, the average flow was 5.5-
inches, bﬁtiin Septémbér 1999, there was a marked increase -- &
56.per¢entkin§reasé in the flow-depth and a 235 percent'increase
from the ériginal flow quantity -_ which was not reported to

MSHA. Tr.I 241-43, 321, 502-03, 811-12, 816, 845, 859, 981-82;

GX-1 at p. 26 and fig. 38.}7 Between September 1999 and October

2000J the average flow rose LO 8.6 inches. GX-1 at p. 26 and
fig. 38. Despite the dramatic increase in flow,.MCC did not

report the change to MSHA and did not take any remedial. action |

in response to the unusual change.
With respect to the second part of the "ggS" test,

substantial evidence -supports the judge's finding that the

violation contributed to a measure of danger. Reliable evidence
established that an increase in flow guantity was an indication

that some piping activity or internal erosion was occurring in

17 Geo Impoundment Examiner Frank Howard took weekly water
outflow measurements at the South Mains Portal by using a ruler
to measure the depth of the water flowing through an 18-inch

diameter pipe. Txr.IT 223, 226, 247; GX-1 at p.Z26.
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September 1999. Tr.I 102-03, 236-40, 601-02; GX-1 at p.26, 28-
32. Invaddition, the fact that the South Mairns outflow

;increased sharply, stayed at the 1ncreased 1eve1 for a tlme, and

,'then fluctuated-severely, was ev1dence conslstent w1th a seepage‘

»

pattern that would be expected as piping occurred Tr.I 236-40;

GX—l at p.26;- Moreover, there was no dlspute that the outflow

1nformat10n 1n questlon was. not reported to- MSHA Regardless of

the reason for the 1mpoundment fallure, substantlal evidence .

supports the judge s flndlng that the underlying violation -1

MCC's failure to report,the unusual change in fTOW ouantlty and

MCC's failure to implement necessary remedial measures --.

_"contributed in some measure to the magnitude and timing of the

1mpoundment fallure 26 FMSHRC at 47.
The judge failed, however, to analyze the ev1dence and make
findings with respect to the third and fourth parts of the "gES

There is undisputed evidence which establishes a

test.
reasonable likelihood.that the hazard contributed to would
result in injury and a reasonable likelihood that the injury

would be reasqnably_serious. on October 11, 2000, the

impoundment contained approximately 2 billion gallcons of water

and slurry, and over 300 million gallons of water and slurry

were. released at the time of the breakthrough GX-1. A miner

was in the underground 1—C Mrne, at the 2 North Main belt llne

area, about fifteen minutes before the breakthrough and was
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‘exposed to the potential .of injury. Tr.l g72. 1In addition,‘

’ ! . » ) -\ )
‘other miners routinely worked in other areas which were or could

have been affected by the breakthrough GX-1. Although no one

was seriously 1njured or kllled by the breakthrough no ore

disputed that the release of over 300 million gallons of water

and slurry had the potentlal to cause serious. injury or death.

.Tr.I_869. By'falllng to analyze the "S&S" evidence and make

appropriate'“S&S" findings, the. judge committed legal error

requ1r1ng remand.

1v. THE JUDGE ERRED IN FINDING THAT THE VIOLATION OF
SECTION 77.216(d) CONSISTING OF MCC'S FAILURE TO
REPORT CHANGES IN THE WATER FLOW QUANTITY WAS NOT

AN "UNWARRANTABLE FAILURE"

A violation is an nunwarrantable failure" if it involves

naggravated conduct constituting more than ordinary negligence"

and is characterized by conduct such as “reckless disregard,”

“intentional misconduct,” windifference,” or a “serious lack of

reasonable care. " Emery Mining Corp., 9 FMSHRC 1997, 2000-04

(Dec. 1987). The judge found that MCC's failure to report

changes in the water flow quantity from the South Mains Portal

was not an nynwarrantable failure" because MCC's conduct was not

‘a "wanton OT reckless disregard for the risks to life and

property." 26 FMSHRC at 47. Because the Commission's

>"unwarrantable fallure test contains no requirement that the

violation involve "wanton or reckless disregard for the risks to
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llfe or property," the judge applled an incorrect test. The

judge also falled to evaluate the ev1dence whlch establisheS“an

" Vlolatlon under the correct test.

‘mynwarrantable failure

The law defines "wanton" as "unreasonabl or maliciousl :
wa y y

ndlfferent to the

rlsklng harm while being utterly i

consequences." Black's Law chtlonary {(7th ed 1999)-. In

criminal law, "wanton’ connotes malice, while "reckless" -does

not. Ibid. Under either definition, nwanton" differs

significahtly.frOm the Commission's nunwarrantable failure" test

with.respect to the state of mind and-degree of culpability._

"Wanton" conduct and "reckless disregard" are not the same:

'“wanton mlsconduct" is defined as conduct "in reckless disregard

of the rights of another, coupled with the knowledge that injury

will probably result.” Black's Law Dictionary (7th ed. 1999)

(emphasis added) .

Moreover, although the purpose of the Mine Act is to

prevent death and serious physical harm and occupational

diseases, the judge only relied on the risk to life in his

wnunwarrantable failure"® analysis. The Commission examines "& 1

the facts and circumstances of each. case to see 1if any

aggravatlng factors exist, such as the length of time that the

violatlon has existed, he extent of the violative condition,

‘whether the operator has been placed on notice that greater

efforts are necessary for compliance, the operator's'efforte in
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abating the violative condition,‘whether the violation is

obyious'of poses a high dégree of danger, and tHe operatbr's '_,

knowledge of the existence of the violation." Eagle Energy,

Inc., 23 FMSHRC 829, 840 (Aug. 2001) ; Consolidation Coal Co., 22

FMSHRC 340, 355, 363-364 (Mar. 2000) .*% Evidence of such

wunwarrantable failure" factors in this case which the judge

ignored'iﬁclude the following.

First, the violation existed for a significant length of a

time. From 1994 to September 1993, the average flow was 5.5

inches, but in September 1999, the average flow rose to 8.6

inches. GX-1 at p.Z26 and fig. 38. The increase in flow was

nunusual" because it represented a 56 percent increase in the

flow depth and a 235 percent increase from the originai flow

- guantity. Tr.] 241-43, 321, 502-03, g11-12, 816, 845, 859, 981-

g2; GX-1 at p. 26 and fig. 38.%° The "unusual" increase in flow'

18 15 addition, the judge improperly injected a "risk to
component into the Commission's "unwarrantable

property"

failure" test. The purpose of the Mine Act is not to protect

property. Rather, the stated purpose of the Act is to "prevent
and occupational diseases. 30

death and serious physical haxrm"
U.s.Cc. § 802. The judge therefore applied an incorrect test.

When the decisionmaker below applies an incorrect legal test,
the. reviewing body is reguired to vacate the decision and remand
the case. See, e.g9., County of Los Angeles v. Secretary of HHS,

192 F.3d 1005, 1011-12 (D.C. Cir. 1999).

1*  Geo' Impoundment Examiner Frank Howard took weekly'water
out flow measurements at the South Mains Portal by using a ruler
to measure»the depth of the water flowing through an 18-inch

diameter pipe. Tr.II 223, 226, 247; GX-1 at p.26.



to MSHA and continued until the impoundment

was not reported
' ' ! \

failure in October 2000. Tr.I 884-86, 1060-61.

The increase in flow was far above'the-l to 1.5 inch

o

increase or the 30 to 50 percent increase that MSHA expert

witness Richard Almes would have considered to be usual,

particularly because of the drought conditions during. 1998 and

2000. Tr.II 333.36.2° MSHA Engineer Owens and expert witness

Almes testified that the increase in flow could not be

attributed to the slight amount'of réinfa11 because rainfall

would dnly cause a temporary flow increase and here, the flow

increased and never returned to the 5.5 inch average. Tr.I 815,

982, 1064-66; Tr.II 335-36. Geo Impoundment Engineer Séott

Ballard testified that a doubling in flow would cause concern

during a period of little rainfall. Tr.II 150—52. Ballard's

testimohy is consistent with the testimony of MSHA Engineers

John Fredland and Harold Owens and MSHA'sS expert witness Almes,

who all testified that there was little rainfall between

September 1999 and October 2000, when the averége flow nearly

doubled. MCC monitored the flow rate on a weekly basis, but

failed to notify MSHA of the increased flow rate which existed

for over one year. MCC's inaction in light of its duty to know

2% MSHA Engineer Harold Owens testified that the rainfall at
Inez, Kentucky, and Wolf Creek revealed drought-like conditions:
which paralleled rainfall data from Jackson,. Kentucky., located
approximately 50 miles away. Tr.I 811, 1067-70, 1118-19; GX-6b.
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the flow guantity from the'South,Mains Portal constitutes

“ﬁnwarrantable failure." | » | _ S
éecond, the violation posed a high degree of danger to

, ﬁiners. The failure-tq_report an unusual increase in water

"flow, which was dramatie in this case, pre&ented MCC and MSHA

from assess1ng and taklng remedial measures to prevent an

impoundment failure that had the potential to release over 2
billion gallons of water and slurry into areas where miners
usually ‘worked.

Third, MCC: knew or should have known that greater care in

monitoring and reportlng was necessary. MCC knew that it had

had a similar 1mpoundment fallure in May 1994. MCC also knew
-that‘cénStructing a seepage barrier within the.impoundﬁent was a
new design concept and that the barrier had to be adequately
covered with flnes to control seepage into the mine. In
laddition, MCC knew that the South Mains Portal was the
designated monitoring point that measured for possible
impoundment Ieakager

Despite the unusually.large increase in flow from the South
Mains Portal beginning in September 1999 and continuing until
the impoundment failure in October 2000, MCC did not report the

change to MSHA and did not take any remedial action in reSpense

to the "unusual’ change in conditions at this location from the

preﬁious six years. The judge's own finding that MCC failed "to
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take advantage of available opportunities to evaluate the South

. . ) “ . ‘\ -
Mains Portal flow data" (26 FMSHRC at 47) 1is reminiscent of the

Psee-no-evil" approach to mine safety réjected by the Commission

. FMSHRC 8, 16 (Jan. 1981), aff'd, 689 F.2d,

' in Kenny Richardson,

632 (6th Cir. j982), cert. denied, 461 U.S. 928 (1983) (Section

110(c) case)) - gelf-imposed ignorance cannot .be a mitigating  ,

factor in determining the jevel of MCC's negligence. See

Douglas.Rp Rushford Trucking, 24 FMSHRC 648, 650 (July 2002) ..

Because the judge failed to analyze the relevant evidence

or
SR PO L H

un Commission case law. the Commigesion should vacate the
judge's moderate negligence finding and remand the

nynwarrantable failure" issue.

- V. THE JUDGE ERRED IN ASSESSING A PENALTY OF ONLY
$ 5,500 FOR THE VIOLATION OF SECTION 77.216(d)
CONSISTING OF MCC'S FATILURE TO REPORT CHANGES 1IN

THE WATER FLOW QUANTITY

In assessing a penalty of $ 5,500 for the violatioh in

guestion, the judge failed to consider and make findings with

respect to three of the six statutory criteria under Section

110(i) of the Mine Act which must be considered in assessing

civil penalties. See Cantera Green, 22 FMSHRC 616, 620 (May

,000). The judge found (1) that MCC is a large operator, (2)
that the $ 55,000 penélty MSHA proposed would not hinder MCC'S
and (3) that MCC's negligence in

ability to stay in business,

' failing to report changes in the water flow quantity from the
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South Mains Portal was moderate 26 FMSHRC 36-37, 47. The |

judge failed, however, toO address the remalnlng ‘three crlterla

which must be addressed under'Section llO(lL: MCC's history ot»

'previous violations,'the gravity of the violation, and MCC's

ting to achieve rapid

t
R

demonstrated good faith in attemp
ompllance after notlflcatlon of the violation. By failing to
address all six statutory.crlterla, the judge erred. Cantera

23

Green, 22 FMSHRC at 620-21. cee also Virginia Slate Co.,

FMSHRC 482, 492-95 (May 2001) (failure to consider statutory'

pepalty-criteria);

602 (May 2000)‘(same).

In addition, the judge erred'because'he failed to explain

why he reduced the proposed penalty by 90 percent. Under

commission case law, a judge is required to provide an

explanation when he significantly reduces (0¥ increases) the

Cantera Green, 22 FMSHRC at 622-23 (judge

proposed penalty.

must explain his divergence from the penalties proposed by the

Secretary). See also Virginia Slate, 23 FMSHRC at 493 (failure

to explain a reduction of 57 percent); Rushford Trucking, 22

FMSHRC at 602 (failure to explain a reduction of 88 percent) .

'In this case, the judge failed to provide such an explanation;

he simply stated w1thout any explanation, that the proposed

penalty "was excessive under the circumstances. 26 FMSHRC at

47.
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The $ 55,000 proposed penalty 1is appropriate and supported

- Cod . . . \ .
by, the evidence which shows that the violation was serious and

‘that MCC displayed a lack of diligence in protecting miners'

safety. Several miners were underground before the impoundmen; 

failure and could have been killed. 1In.addition, MCC knew that

it had had an impoundment failure in the past, it knew that the

impoundﬁent was constructed of highly permeable rock, and it

knew that the pool level was increasing with the routine

addition of thouéands of gallons of water. Given the proven

violation and the operator's size, gravity, negligence, and

history, no reduction in the proposed penalty is warranted.

Accordingly, the Commission should vacate the judge's findings

and remand the issue.

vI. THE JUDGE ERRED IN DISMISSING THE CITATION
ALLEGING A VIOLATION OF SECTION 77.216-4(a) (2)
CONSISTING OF GEO'S FAILURE TO RECORD THE MINIMUM
AND MAXIMUM READINGS FOR AN IMPOUNDMENT ‘

" INSTRUMENT" AND SUBMIT THEM IN THE ANNUAL REPORT

The citation alleged a violation of 30 C.F.R. § 77.216-

4 (a) (2) consisting of GEO'S failure to record the minimum and.

maximum readings from each ninstrument," i.e., the South Mains

portal outflow pipe, which were taken every seven days, and

submit them in the required annual report. The issue is whethexr
the outflow pipe, combined with a ruler used to measure the
depth of the flow, was an vinstrument” within the meaning of

Section 77.216-4(a)(2). The judge determined that the
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pipe/ruler-combination was not an “instrument” within the
meaning of the standard, and dismissed the citation. 26 FMSHRC ,
at 14-15, The judge erred because he ignored .the ordinary,

. dictionary meaning of the term winstrument,” and because he

failed to accord deference to the Secretary’s inte;pretation_of

her own standard.

Absent an indication to the contrary, words are presumed toO

have their ordinary, dictionary meaning. Pioneer Inv. Services,

c07 U.S. at 388; Walker Stone, 156 F.3d at 1081. When a terfn in
a standard is not expressly defined and there 1is no indication

that a technical usage was intended, the ordinary meaning of the

word should be appliedl ‘Island Creek, 20 FMSHRC at 19. Here,

.

neithef the Mine Act nor the relevant standards define the term

winstrument.” More specifically, the term is not defined in the

provision setting forth the definitions applicablé to the

surface installation standards at 30 C.F.R. §§ 77.214—77.21645¥
30 C.F.R. § 77.217 (2004) . See also 30 C.F.R. § 77.2 (setting

forth definitions applicable to 30 C.F.R. Part 77 in-general).21

Because winstrument” is not deiined in the standards, and

because there is 1o indication that a technical meaning. was

21 This is in contrast to other MSHA standards which do
provide precise, technical definitions of specifically
identified winstruments.” See, €-9., 30 C.F.R. § 70.2 (1)
(defining “MRE instrument” as a specific type of gravimetric
dust sampler for purposes of Part 70); 30 C.F.R. § 71.2(g)
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intended, the term should be given its ordlnary, dictionary'

meaning. Webster s Thlrd New Internatlonal chtlonary (1993)

defines an “1nstrument" as “a measurlng dev1ce for determining

the presernt value of a gquantity under observatlon, broadly& a-

device ... for recording ... data ... obtained by such a

measurlng dev1ce id. at 1172. Under this definition, the .

plpe/ruler comblnatlon used by Geo was an "instrument” because
it was used to measure and record the depth of flow from the . -
South Mains PQrtal. MSHA Englneers Betoney and Owens and MSHA

Inspector Rellamy testified that the plpe and ruler were the

only device used to measure the flow from the South Mains.
portal. Tr.l1 672-74, 800, g08-12; Tr.II 600-01. MSHA Engineer
Betoney, MSHA Expert Witness Almes, and MSHA Inspector Bellamy

testified that the pipe and ruler fit ‘within  the ordinary

meaning of an winstrument"” because they were used to "monitoxr"

or "measure" the flow from the South Mains Poftalt Tr.I 672—75;
€78-79; Tr.II 329, 393, 578f79, €01-02. Geo President Barry
Thacker's testimony that the flow was measured using the pipe -
and ruler and then documented in the report is consistent with
the,ordinary meaning of ninstrument." Ty.II 749. MSHA
Inspector Bellamy testified that the pipe was used as an

winstrument" because it was used to measure the flow, and- that

(same, as applied to Part 71)- 30 C.F.R. § 77.314 (referring
speciflcally to “automatic temperature control instruments").
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its omission from the plan did not establish that it was not an

instrument. Tr.II 578-79. Inasmuch as winstrument” is not -

-expfésSly defined in the standards, the judg@ should have

,examined and appiied ‘the ordinary, dictionary definition meaning

of the term. He did not.

Despite the clarity appareﬁt on the face of>Section 77.216-
4 (a) (2), Geo claiméd that the outflow pipe and ruler which it -

admittedly used to measure and record the depth of flows from

the impoundment every seveln days was not an ninstrument" within

the meaning of the standard. When examining the meaning of a

term contained in a standard, the initial inquiry is whether the

. standard- is clear or ambiguous. Walker Stone, 156 F.3d at 1080;

Lodestar Energz, 24 FMSHRC at 692. The meaning of the term

“instrument” in Section 27.216-4 (a) (2) is clear.
Where the meaning of a standard is ambiguous, both the

Commission and courts must defer to Secretary’s interpretation

if it is reasonable. Walker Stone, 156 F.3d at 1080; Lodestar,

24 FMSHRC at 693. An. interpretation is reasonable if it
vsensibly conforms to the purpose and wording of the

regulations.” Walker Stone, 156 F.3d at 1080 (citation and

internal quotations omitted). The Secretary’s interpretation-of
the term “instrument” in Section 77.216-4(a) (2) as including the

pipe and ruler which Geo used to measure and record the

- impoundment outflows every seven days is reasonable. As
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discussed above, the pipe/ruler combination was an “instrument”

| ‘
within the ordinary, dictionary meaning of the word because it

_was.used'to measure and record the flow coming from the

impoundment. In addition, MSHA Impoundment Engineer Owens, an -,

1nspector With thirty years experience, testified that, from an

engineering perspective, "the pipe was an “1nstrument" used to.

measure the flow quantity from the 1mpoundment. Tr.I 1035.

owens p01nted out that the South Mains pipe fell within the

definition of an winstrument” in- the GlOSSary of Terms for Dam

safety. published by the Federal Emergency Management Acency, as

wan arrangement of devices installed into or near dams ... which

provide for measurements that can be used to evaluate the

structural and performance parameters of the structures.” .Tr.1

1079-84; GX-9a. Thus, the pipe at the South Mains Portal would

be .considered an winstrument” by the engineering profession.

Tr.1 671-72, 1035-38; Tr.II 328, 426-27, 429-30.

An agency's interpretation-of its own regulations is

entitled to a high level of deference and must be accepted

unless it is plainly erroneous OI inconsistent with the

regulation. General Electric Co. v. EPA, 53 F.3d 1324, 1327

(D.C. Cir. 1995) (citations and internal guotations omitted) .

The Secretary’s interpretation of winstrument” is consistent

both with the ordinary meaning of the word and with the more

technical definition used by dam and impoundment engineers. ‘In
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addition, the Secretary’s 1nterpretation furthers the. purposes

of the Mine Act by promoting the monitoring, and thus the e

See Island Creek,_20_PMSHRC

safeness, of impounding structures.

at 22'(“regu1ations must be interpreted in, a manner consohant

»

with the. safety promoting purposes of the Mine Act”) .

Accordingly, the judge should have given deference to the

Secretary's 1nterpretation. He did not; instead, he effectively

gave'deference to the 1nterpretation of Geo President Thacker by

relying primarily on Thacker's circular and self-serving
testimonyhthat an "instrument" is & data source "identified and

‘designated:as an 'instrument' in a particular document.” 26

FMSHRC at 49.

.

Geo’'s own actions over approximately four years suggest

that Geo understood that the pipe/ruler combination was an

winstrument” within the'meaning of the standard. Geo conducted

weekly inspections and monitoring of the impoundment from 1996

to the time of the breakthrough in 2000. GX-6. Geo has never

argued, either‘with.reference to the citation regarding its.
inspector’s qualifications-or otherwise, that the weekly
inspections and‘monitoring were not inspections under 30 C.F.R.
§ 77.216-3, which requires impoundment inspections and the
monitoring and recording of readings from instruments every
_Theifact that Geo monitored the outflows at the

seven days.

South Mains pipe every seven days and recorded the readings in
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the weekly 1mpoundment 1nspect10n report 1nd1cates that Geo

belleved the pipe was an “1nstrument” within. the meanlng of

‘Sectlon 77.216-3.

The fact that Geo failed to 1dent1fy the plpe/ruler
combination on the plan view of the impoundment as regquired by
30 C.F.R § 77.216-2(a )(7) does not,, as'the judge reasoned, 26
FMSHRC at 48 49, establish that the plpe/ruler comblnatlon was

not an "lnstrument" w1th1n the meaning of Sectlon 77.216-

4 (a) (2). Geo's failure to comply with one standard cannot be
hrelied on to support its self-serving attempt to artificially
restrict the application of another. Applying the dictionary”

definitions discussed above, the pipe/ruler combination was, an

n{nstrument” within the meaning of Section 77.216-4(a){2) if Geo

" used it as a measuring and recording device. It did.
Moreover, because the Secretary's’ 1nterpretatlon of

winstrument” was in accord with both the plain meanlng of the

word and the specialized definition used by dam and impoundment

engineers, Geo had fair notice that the pipe and ruler used to

measure the impoundment outflows constituted an “instrument”

See Lodestar, 24 FMSHRC at 694.

under Section 77.216-4(a) (2).

Because the judge erred in ignoring the ordinary,
dictionary definition of “instrument” and failed to accord
deference to the Secretary’s reasonable interpretation of her

own standard, the dismissal of the citation should be vacated.
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Remand is not necessary because the Commission must find that
Geo falled to comply with the Secretary's reasonable

1nterpretatlon of the standard ‘

'VIIf THE JUDGE ERRED IN FINDING NO VIOLATION OF
SECTION 77.216- 3 (d) CONSISTING OF GEO' S FAILURE
TO RECORD THE ABATEMENT OF HAZARDS IN THE SEVEN-
DAY IMPOUNDMENT EXAMINATION REPORT

Seotion 77.216—3(d).requ1res that»the monitoring report
inclﬁde "the action taken ‘to abate hazardous condltlons | On
the night of the 1mpoundment failure, the actlon taken to abate
the‘haiardous co ndltlon was that the hole was plugged to stop
-the.flow of water and'siurry from the 1mpoundment breakthrough..
Tr.I 654, 740, 780; GOoslin Dep. at 44—51, ¢7. The judge found
that there was no failure to record the "action taken to abate
hazardous conditions®” on the seven- day 1nspectlon report dated
Ootober 12, 2000, as required by Section 77.216-3(d), because
the impoundmentEinspector nvery tersely" noted that the
impoundment breakthrough had been plugged. order of August 28,
2003, at 5. The judge was simply mistaken.

The inspector‘s report only indicated that "all water &
some fines were lost from slurry pool due to mine breakthrough."
GX-10. 1In other words, the report only described the condltlon
at the_small pond which collected the flow coming out of the

. mine. Because the report in no way indicated that the

impoundment failure had been abated by plugging the area where
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the breakthrough occurred, the judge's dismissal of this
v éipatibn.éhould be vacated and the Commission should find a

violation of Section 77;216-3(d)_baséd on the foregoing

L.

uﬁdisputeg facts.

CONCLUSION

For all of thevrgasons discussed above, the Commission .
should §ééate all of the aspects of the juégé's decision
discusseq‘above. The Commission should affirm the violations.bf
Sections 77.2}6—3(d) and 77.216e4(a)(2) and should reménd.all of
‘the réméihing issues for an analysis which is carefui and
complete and in accordance with thevlaw.
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