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Subject: State, Local, and Tribal Governments as Cooperating Agencies Under NEPA

To: Regional Foresters, Staff Directors, Station Directors, Area Director

There has been considerable interest by State, local and tribal governments in working more
cooperatively with the Forest Service in our land and resource management planning and project
level decisionmaking. The Western Governors’ Association recently asked the Forest Service
and the Bureau of Land Management to clarify our use of cooperating and joint lead agency
provisions under the National Environmental Policy Act (NEPA).

We believe such clarification will foster better understanding and expectations between the
Federal agencies and potential cooperators. Enclosed is the joint statement signed by three land
management agencies, the Forest Service, Bureau of Land Management, and National Park
Service, answering specific questions on cooperating and joint lead agency provisions under
NEPA.

This statement was done to clarify existing policy and does not constitute new direction in how
you implement provisions of the NEPA or the National Forest Management Act. This statement
should be useful to you in making decisions on when and how to involve State, local and tribal
governments in any NEPA related environmental analyses. If you have any questions on the
content of this statement, contact Bertha Gillam, Range Management Staff, at 202-205-1460; or
Joe Carbone, Ecosystem Management Coordination Staff, at 202-205-0884.
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ROBERT C. JO
Deputy Chief f
National Forest System
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U.S. Department of Agriculture
Forest Service
Washington, D.C. 20090

U.S. Department of the interior
Bureau of Land Management
Washington, D.C. 20240

September 2, 1998

Mr. James M. Souby. Executive Director
Western Governors’ Association

600 17* Street

Suite 1705 South Tower

Denver, Colorado 80202-5452

Dear Mr. Souby:

Thank you for vour letter of January 21. 1998. commenting on the Bureau of Land Management (BLM)
and Forest Service (FS) proposed statement clarifying cooperating and joint lead agency provisions under
the National Environmental Policy Act. \We appreciate and have considered vour thoughtful suggestions.

The final statement is attached. Please note that since we last spoke the National Park Service (NPS) has
elected to join BLM and the FS as a signatory to this effort. The BLM. FS, and the NPS intend to further
improve the environmental analysis process used by Federal land managers by taking advantage of the
natural synergies between the Federal land management agencies and State, local and Tribal
governments. We will distribute this statement. which is a clarification of current policy. to all our field
offices as a reminder of the opportunities that may exist to work with State, local and Tribal governments
as cooperating or joint lead agencies.

If you have further questions or need additional information, please contact David Williams, Manager.
BLM Planning, Assessment. and Community Support Group, at 202-452-7793: Bertha Gillam, Director.
FS Range Management Staff. at 202-205-1460: or Jacob Hoogland. Chief. NPS Environmental Quality
Division. at (202) 208-3163.

Sincerely. ) i

Director, Bureau of Land Management Chief, Forest Service

) .
bl
Director, National Park Service

Enclosures

cc: National Association of Counties
Joint Center on Sustainable Development
Council on Environmental Quality



STATE, LOCAL, AND TRIBAL GOVERNMENTS AS COOPERATING
OR JOINT LEAD AGENCIES WITH
THE BUREAU OF LAND MANAGEMENT, THE FOREST SERVICE AND
THE NATIONAL PARK SERVICE

Introduction
In the very first sentence of the National Environmental Policy Act (NEPA), the Congress

declares that
...it is the continuing policy of the Federal Government, in cooperation with State and

local governments, and other concerned public and private organizations...to create and
maintain conditions under which man and nature can exist in productive harmony, and

fulfill the social, economic, and other requirements of present and future generations of
Americans. [Sec. 101 (a); emphasis added]

Thus, from the very outset of NEPA Congress intended that the Federal government cooperate
with State and local governments to achieve “productive harmony, and fulfill the social,
economic and other requirements of present and future generations of Americans.” Creating that
productive harmony requires considerable effort. however, because of the complex jurisdictional
and management issues related to Federal lands and the fact that State and local governments as
well as Indian Tribes own and manage lands which are often near, adjacent to, or intermingled
with Federal lands. As an outgrowth of these land ownership patterns. Federal. State. local and
Tribal government entities have increasingly sought to coordinate their decisions as a means of
improving land management. By embracing closer cooperation during the environmental
analysis process, all levels of government can better assess the context of Federal actions and can

better integrate decisionmaking within their jurisdictions.

In fact, the benefits of cooperation among Federal. State. local and Tribal governments are
clearly reflected in the Council on Environmental Quality (CEQ) reguiations for implementing
NEPA (40 CFR 1500-1508). The regulations emphasize timely agency coordination as a means
of dealing with interagency issues (40 CFR 1501.6). The regulations also express a desire that
Federal agencies avoid duplication with State, local and Tribal procedures (40 CFR 1506.2).

The following questions and answers (Qs and As) respond to issues raised by some western State
and county level government officials. the Western Governors’ Association, and discussions with
the CEQ regarding participation by non-Federal government entities with Federal land
management agencies under NEPA. The Qs and As emphasize to Bureau of Land Management
(BLM), Forest Service (FS), and National Park Service (NPS) field offices the opportunities for
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State. local. and Tribal government entities to become a “cooperating agency” or a “joint lead
agency” in accordance with the CEQ regulations. These Qs and As are simply ciarifications of
the CEQ regulations. the BLM NEPA procedures (MS 1790 and H-1790-1 and Departmental
Manual 516 DM 1-7), the FS NEPA procedures (FSH 1909.15 Ch. 10.at 11.31. 11.31a.
11.31b. (57 Fed. Reg. 43180, 43195-43196, September 18. 1992)), and the NPS NEPA
procedures (DO 12 and accompanying handbook and field guide and Departmental Manual 5176
DM 7). They neither broaden nor narrow the rights and responsibilities of the Forest Service. the

BLM. the NPS or any other governmental entity.

Although the Qs and As were initially prepared in response to State and local governments’
requests to be joint lead and cooperating agencies, Indian Tribes are also afforded similar
opportunities by the CEQ regulations. Therefore. the scope of the Qs and As was broadened to

include Indian Tribes.

Situations may arise that do not conform to the answers given herein. When this occurs. consult
with your Office of the Solicitor or General Counsel. or Washington office program management
for guidance on how Lest to define the working relationship with State. Local or tribal
government entities. Further background on the roles and responsibilities of cooperating and
joint lead agencies can be obtained from "Answers to 40 most asked questions on NEPA
regulations,” 46 Fed. Reg. 18026 - 18038 (March 1, 1981), a response to commonly asked
questions on this and other topics. prepared by the CEQ. Questions 14a.-d. in that document
refer specifically to operational aspects of cooperating agency relationships (see attachment).

Questions and Answers
1. What is a "cooperating agency”?

A cooperating agency assists the lead Federal agency in developing an Environmental
Assessment (EA) or Environmental Impact Statement (EIS). The CEQ regulations
implementing NEPA define a cooperating agency as any agency that has jurisdiction by
law or special expertise for proposals covered by NEPA. See CEQ Regulations for
Implementing NEPA, 40 CFR §1501.6. Any Federal. State, local, or Tribal government
entity with such qualifications may become a cooperating agency on an EA or EIS by
agreement with the lead Federal agency. For example., if a county has jurisdiction by law
over some aspect of a proposed project or has special expertise, and wishes to assist in
analyzing impacts. it may request cooperating agency designation from the lead Federal

agency.

The benefits of granting cooperating agency status may include increasing the efficiency
of the NEPA process; maximizing coordination among Federal. State. local and Tribal
government agencies: and eliminating duplication between Federal and State/local

procedures.

(9]
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How are State, local or Tribal government entities designated as a cooperating
agency?

The BLM/FS/NPS may invite State. local or Tribal government entities to participate as
cooperating agencies, or a State, local or Tribal government entity may request that the
BLM, FS, or the NPS grant cooperating agency status. In any case, the Federal lead
agency with primary responsibility for preparing the EA or EIS would decide whether:

1) the local government entity meets the CEQ requirements for cooperating agency status
(40 CFR §1501.6.), and 2) designation is appropriate. More than one agency or
government entity may be designated as a cooperating agency.

In addition, BLM, FS, or the NPS may agree with a State, local or Tribal government
entity that specific categories of activities are generally suitable for cooperating agency
participation. based on the experience of the Federal agency and the State or local entity
involved. However, specific designation of cooperating agency status will take place on
a case-by-case basis. Memoranda of understanding or other agreement documents, which
are discussed under item 6, play a useful role in specifically setting out the designated

responsibilities of the lead Federal agency and each cooperating agency.

What are the responsibilities of a cooperating agency in the preparation of an EA or
EIS? '

A cooperating agency participates in the preparation of the EA or EIS by agreeing to:

-Assist in the NEPA analysis at the earliest possible time.
-Participate in the scoping process, which helps define and frame the issues to be

addressed in the NEPA document. )
-Develop information and prepare environmental analyses (upon request of the lead

agency) for portions of the EA or EIS over which the cooperating agency has
special expertise.
-Contribute staff support and other resources at the lead agency's request to enhance the

NEPA team's interdisciplinary capability.
-Share freely any information and data relevant to the NEPA analysis, thereby facilitating

rational, fact-based decision making.
-Rely on its own funds to support its participation in the EA or EIS.

In harmony with the goals of NEPA, participation by cooperating agencies promotes
efficiency, cooperation, and disclosure to the public of all relevant information. Prior to
the designation of a non-Federal entity as a cooperating agency, the Federal and
non-Federal entities should discuss each other’s expectations and responsibilities. All
parties would thus be assured that any request by the lead Federal agency, pursuant to 40
CFR 1501.6 (b)(3), (4), and (5), could be met by the cooperating agency.

3
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6.

What are the limitations on the role of a non-Federal cooperating agency?

In becoming a cooperating agency, a State, local or Tribal governmental entity does not
gain new authority. BLM, NPS, or the FS retains the exclusive authority to make
decisions on projects or programs for which it has responsibility by law. For example,
the Federal land management agency retains sole decisionmaking authority for the lands
and resources it administers; under the law, this authority cannot be delegated to a

non-Federal government entity. Similarly, by becoming a cooperating agency, a non-
Federal entity does not give up its authority to make decisions on issues over which it has

legal jurisdiction.

The lead Federal agency retains decisionmaking authority over issues relating to the
completion of the EA or EIS. That is so, because it is the Federal agency that is charged
with carrying out the NEPA process under §102(2)(c) of NEPA. If parties find they
cannot agree on issues related to the preparation of the EA or EIS, each will be free to
proceed independently in order to meet respective schedules for rendering decisions.

May a non-Federal governmental entity become a "joint lead” agency?

Yes. The CEQ regulations permit a State or local governmental entity to serve as a joint
lead agency with a Federal agency that is preparing an EA or EIS (40 CFR § 1501.5 (b)).
The joint lead provision exists primarily to assist in paperwork reduction and in pooling
of resources. Joint lead designation may be appropriate if: 1) a State or local agency and
¢ Federal agency have decisions that need to be coordinated, and 2) each agency would
otherwise need to prepare separate environmental analyses (e.g., separate EIS-type

documents).

How does the NPS, FS or BLM formalize designation of a cooperating or joint lead
agency?

The NPS, FS, or BLM prepares a memorandum of understanding (MOU), letter, or other
agreement document that sets forth the working relationship between the Federal agency
and the State, local or Tribal government entity serving as a joint lead or cooperating
agency. This written agreement formally establishes the expectations, roles, and
responsibilities of the parties involved. A single agreement may cover ail project
participants, or there may be separate agreements, as appropriate. The respective NPS,
BLM or FS Washington Office program staff can provide sample MOUSs or other types of
agreement documents. The appropriate Departmental legal counsel should be consuited

before such agreements are executed.
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MEMORANDUM FOR FEDERAL NEPA LIAISONS, FEDERAL, STATE. AND LOCAL
OFFICIALS AND OTHER PERSONS INVOLVED IN THE NEPA PROCESS

Subject: Questions and Answers About the NEPA Regulations

During June and July of 1980 the Council on Environmental Quality, with the assistance and
cooperation of EPA’s EIS Coordinators from the ten EPA regions, held one-day meetings with
federal, state and local officials in the ten EPA regional offices around the country. In addition, on
July 10, 1980, CEQ conducted a similar meeting for the Washington, D.C. NEPA liaisons and
persons involved in the NEPA procuss. At these meetings CEQ discussed (a) the results of its 1980
review of Draft EISs issued since the July 30, 1979 effective date of the NEPA reguladons, (b)
agency compliance with the Record of Decision requirements in Section 1505 of the NEPA
regulations, and (c) CEQ's preiiminary findings on how the scoping process is working. Participants
at these meetings received copies of materials prepared by CEQ summarizing its oversight and
findings. : :

These meetings aiso provided NEPA liaisons and other participants with an opportunity to ask
questioas about NEPA and the practical application of the NEPA regulations. A number of these
questions were answered by CEQ representatives at the regional meetings. In response to the many
requests from the agencies and other participants, CEQ has compiled forty of the most irportant or
most frequendy asked questions and their answers and reduced them to writing. The answers were
prepared by the General Counsel of CEQ in consultation with the -Office of Federal Actuvities of
EPA. These answers, of course, do not impose any additional requirements beyond those of the
NEPA regulations. This document does not represent new guidance under the NEPA regulations,
but rather makes generally available to concerned asencies and private individuals the answers which
CEQ has already given at the 1980 regional meetings. The answers also reflect the advice which the
Council has given over the past two years to aid agency staff and consultants in their day-to-day

application of NEPA and the regulations.

CEQ has also received numerous inquiries regarding the scoping process. CEQ hopes to issue
written guidance on scoping later this year on the basis of its special study of scoping, which is

nearing completion.

/
/4’ / - - ! /.
NICHOLAS C. )/OST
General Counsel
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NEPA's Forty Most Asked Questions, Page 9

encourage agencies to follow the regulauons "to the fullest extent pracucable,” 1.e.,
if it 1s feasible to do so. 1n prepanng the final document. Section [506.12(a).

12b. Are projects authorized by Congress before the effecuve date of the Council's
regulations grandfathered?

A.

No. The date of Congressional authorizadon for a project is not determinanve of
whether the Council's regulations or former Guidelines apply to the particular
proposal. No incomplete projects or proposals of any kind are grandfathered in whole
or in part. Only certain environmental documents, for which the draft was issued
before the effective date of the regulations, are grandfathered and subject to the
Council's former Guidelines.

[2c. Can a violation of the regulations give rise to a cause of action?

A.

While a trivial violation of the regulations would not give rise to an independent
cause of action, such a cause of action would arise from a substandal violadon of the
regulations. Section 1500.3.

13. Use of Scoping Before Notice of Intent to Prepare EIS. Can the scoping process be
used in connection with preparation of an environmental assessment, i.c., before both the
decision to proceed with an EIS and publication of a notice of intent?

A.

Yes. Scoping can be a useful tool for discovering alternatives to a proposal, or
significant impacts that may have been overiooked. In cases wnere an environmental
assessment is being prepared to help an agency decide whether to prepare an EIS,
useful information might result from early participation by other agencies and the
public in a scoping process.

The regulations state that the scoping process is to be preceded by a Notice of
Intent (NOI) to prepare an EIS. But that is only the minimum requirement. Scoping
may be initiated earlier, as long as there is appropriate public notice and enough
informaton available on the proposal so that the public and relevant agencies can
participate effectively. :

However, scoping that is done before the assessment, and in aid of its preparation,
cannot substitute for the normal scoping process after publication of the NOI, uniess
the earlier public notice stated clearly that this possibility was under consideration,
and the NOI expressly provides that written comments on the scope of alternatives
and impacts will still be considered.



NEPA's Forty Most Asked Quesuons, Page 10

l4a. Rights and Responsibilities of Lead and Cooperating Agencies. What are the
respectve rights and responsibilities of lead and cooperaung agencies? What letters and
memoranda must be prepared?

A.

After a lead agency has been designated (Sec. 1501.5), that agency has the
responsibility to solicit cooperanon from other federal agencies that have jurisdicton
by law or special expertise on any environmental issue that should be addressed in
the EIS being prepared. Where appropriate, the lead agency should seek the
cooperation of state or local agencies of similar qualifications. When the proposal
may affect an Indian reservation, the agency should consult with the Indian tribe.
Section 1508.5. The request for cooperation should come at the earliest possible tme
in the NEPA process.

After discussions with the candidate cooperating agencies, the lead agency and the
cooperating agencies are to determine by letter or by memorandum which agencies
will undertake cooperating responsibilides. To the extent possible at this stage,
responsibilities for specific issues should be assigned. The allocaton of
responsibilities will be completed during scoping. Section 1501.7(a)(4).

Cooperating agencies must assume responsibility for the development of
informaton and the preparadon of environmental analyses at the request of the lead
agency. Section 1501.6(b)(3). Cooperadng agencies are now required by Section
1501.6 to devote staff resources that were normaily primarily used to critique or
comment on the Draft EIS after its preparation, much earlier in the NEPA process -
- primarily at the scoping and Draft EIS preparation stages. If a cooperating agency
determines that its resource limitations preclude any involvement, or the degree of
involvement (amount of work) requested by the lead agency, it must so inform the
lead agency in writing and submit a copy of this correspondence to the Council.
Section 1501.6(c).

In other words, the potential cooperating agency must decide early if it is able to
devote any of its resources to a particular proposal. For this reason the regulaton
states that an agency may reply to a request for cooperaton that "other program
commitments preciude any involvement or the degree of involvement requested in the
action that is the subject of the environmental impact statement.” (Emphasis added).
The regulation refers to the "action, " rather than to the EIS, to clarify that the agency
is taking itself out of all phases of the federal action, not just draft EIS preparation.
This means that the agency has determined that it cannot be involved in the later
stages of EIS review and comment, as well as decisionmaking on the proposed
action. For this reason, cooperating agencies with jurisdiction by law (those which
have permitting or other approval authority) cannot opt out entirely of the duty to
cooperate on the EIS. See also Question 15, relating specifically to the responsibility
of EPA.



NEPA 's Forty Most Asked Quc;stxdns. Page 1!

14b. How are disputes resoived between lead and cooperating agencies concerning the
scope and level of detail of analysis and the quality of data in impact statements?

A

Such disputes are resolved by the agencies themselves. A lead agency, of course, has
the ultimate responsibility for the content of an EIS. But it 1s supposed to use the
environmental analysis and recommendations of cooperating agencies with jurisdiction
by law or special expertise to the maximum extent possible, consistent with its own
responsibilities as lead agency. Section 1501.5(a)(2).

If the lead agency leaves out a significant issue or ignores the advice and expertise
of the cooperating agency, the EIS may be found later to be inadequate. Similarly,
where cooperating agencies have their own decisions to make and they intend to
adopt the environmental impact statement and base their decisions on it, one
document should include all of the information necessary for the decisions by the
cooperating agencies. Otherwise they may be forced to duplicate ti:~ EIS process by
issuing a new, more compiete EIS or Suppiemental EIS, even though the original EIS
could have sufficed if it had been properly done at the outset. Thus, both lead and
cooperating agencies have a stake in producing a document of good quality.
Cooperating agencies also have a duty to participate fully in the scoping process to
ensure that the appropriate range of issues is determined early in the EIS process.

Because the EIS is not the Record of Decision, but instead constitutes the
information and analysis on which to base a decision, disagreements about
conclusions to be drawn from the EIS need not inhibit agencies from issuing a joint
document, or adopting another agency’s EIS, if the analysis is adequate. Thus, if
each agency has its own "preferred alternative,” both can be identified in the EIS.
Similarly, a cooperating agency with jurisdicdon by law may determine in its own
ROD that alternative A is the environmentally preferable action, even though the lead
agency has decided in its separate ROD that Alternative B is environmentally
preferable. :

l4c. What are the specific responsibilides of federal and state cooperating agencies to
review draft EISs?

A.

Cooperating agencies (i.¢., agencies with junisdiction by law or special expertise) and
agencies that are authorized to develop or enforce environmental standards, must
comment on environmental impact statements within their jurisdiction, experuse or
authority. Sections 1503.2, 1508.5. If a cooperating agency is satisfied that its views
are adequately reflected in the environmental impact statement, it should simply
comment accordingly. Conversely, if the cooperating agency determines that a draft
EIS is incompiete, inadequate or inaccurate, or it has other comments, it should
prompuy make such comments, conforming to the requirements of specificity in
section 1503.3.



NEPA's Forty Mast Asked Quesuions, Page 12

14d. How is the lead agency to treat the comments of another agency with junsdicuon by
law or special experuse which has failed or refused to cooperate or participate in scoping
or EIS preparation?

A.

A lead agency has the responsibility to respond to all substanuve comments raising
significant issues regarding a draft EIS. Section 1503.4. However, cooperating
agencies are generally under an obligation to raise 1ssues or otherwise parucipate in
the EIS process during scoping and EIS preparation if they reasonably can do so. In
practical terms, if a cooperating agency fails to cooperate at the outset, such as
during scoping, it will find that its comments at a later stage will not be as persuasive
to the lead agency.

15. Commenting Respousibilities of EPA. Are EPA’s responsibilities to review and
comment on the environmental effects of agency proposals under Section 309 of the Clean
Air Act independent of its responsibility as a cooperating agency?

A.

Yes. EPA has an obliganon under Section 309 of the Clean Air Act to review and
comment in writing on the environmental impact of any matter relanng to the
authority of the Administrator contained in proposcd legislation, federal constructon
projects, other federal actions requiring EISs, and new regulations. 42 U.S.C. Sec.
76059. This obligaton is independent of its role as a cooperating agency under the
NEPA reguladons.

16. Third Party Contracts. What is meant by the term "third party contacts” in

connection with the preparation of an EIS? See Section 1506.5(c). When can "third party
contracts” be used?

A,

As used by EPA and other agencies, the term "third party contract™ refers to the

preparation of EISs by contractor. paid by the applicant. In the case of an EIS for a

National Polluton Discharge Eliminatdon System (NPDES) permit, the applicant,

aware in the early planning stages of the proposed project of the need for an EIS,

contracts directly with a consulting firm for its preparation. See 40 C.F.R. 6.604(g).
The "third party” is EPA which, under Section 1506.5(c), must select the consulting
firm, even though the applicant pays for the cost of preparing the EIS. The consulting
firm is responsible to EPA for preparing an EIS that meets the requirements of the
NEPA regulations and EPA's NEPA procedures. It is in the applicant’s interest that
the EIS comply with the law so that EPA can take prompt action on the NPDES
permit application. The "third party contract” method under EPA's NEPA procedures
is purely voluntary, though most applicants have found it helpful in expediting
compliance with NEPA.

If a federal agency uses "third party contracting,” the applicant may undertake the
necessary paperwork for the solicitation of a field of candidates under the agency’s
direction, so long as the agency complies with Section 1506.5(c). Federal



