CHAPTER IX

COMPLAINTS AND REFERRALS

t Identity. The identity of formal and nonformal complainants will be kept
tial pursuapt to 8§396-8(e)(2) of the Law, as a matter of policy even though
ha proved disclosure.

t

2. Definitions. The folt6 ons apply in this chapter:

a. : [ 5 notice of a hazard or a violation of the Law believed to
exist in a workplé y-an employee, a representative of employees, or any
other source ted’In B.2.b. Yo the director or his authorized representative
1) gti K \e notice must allege that a hazard exists in the

eaning a standard or regulation) is violated
e and unsubstantiated that the branch
make a reasonable judgment as to the
orkplace hazard, there is no valid
ever, every reasonable attempt shall

)

OSHA Area Office for action.

3) Anonymous complaints are normally gs alleging an
imminent danger or a serious hazard with sufficien o ®nable the
division to determine that action is necessary.

b. Employee. For purposes of submitting a complaint, al ployee is either:

Q) A present employee of the employer about whose establishment the

complaint is being made.
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(@)

A present employee of another employer if that employee is working at or
near some other employer's workplace and is exposed to hazards of that
workplace.

Former employees are not considered employees for purposes of
submitting a formal complaint. They can only submit nonformal
complaints.

entative of Employees. For purposes of submitting a complaint, a

ive of employees is:

3)

(4)
(5)

HIOSHL- 7 Form or in a letter);

iolation threatening physical harm (i.e.,
y the general duty clause) exists in the

need only specify a iti practice\ that is hazardous and, if
uncommon, why it is hazardous?J;

The following are examples of deficigncig
the complaint invalid.

€)) A thorough evaluation of
reasonable grounds to believe h 2 plaipt adleges a hazard.

wguld result in classifying

(b) The complaint concerns a workplace conditio as no direct
relationship to safety or health and does not tk

(c) The complaint alleges a hazard, w iolates a standard but

describes no actual workplace conditions and gives no particulars,
which would allow a proper evaluation of the hazard. In such a case
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the branch manager shall make a reasonable attempt to obtain
such information.

Nonformal Complaint. Any complaint, such as the examples given under A.2.d.(5),
ich does not meet any or all of the formality requirements in A.2.d. is a nonformal
laint and is to be handled in accordance with the procedures in A.8.

Examples. Other examples of such complaints include;
@ Oral complaints filed by employees;
Unsigned written complaints filed by employees;

Written and oral complaints filed by nonemployees (persons or
QUpPS other than current employees or their representatives); and

d ts of violations of rules (rather than standards).
2 R rrals/fr\\\m/ ther Agencies. Reports from sources listed in B.2.b,

rals and are to be handled in accordance with the

referred to a superw
the person reporting it.
complete the evaluatioR.

a.

Employee Rights.
representative, tha

the complainant's signature.

(1) If the signed complaint form is not re
be treated as a nonformal complaint;
employer. If, nevertheless, a signed co
days but before other actions have been |n|t|ated the
considered formal and evaluated as such.

(2 If a complainant filing orally declines to fo ize the complaint, the

supervisor or designated professional shall nevertheless request the
complainant's name, address, and telephone number .
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d. Section §396-8(e) Complaint. The complainant shall be advised of the protection against
discrimination afforded by §396-8(e) of the Law and shall be informed of the procedure for

These complaints shall be recorded on an HIOSHL- 7 and handled in
gccordance with the procedures outlined in Chapter X, C.1. and the
Discrimination Manual. They shall be sent to Administration and Technical
upRort Branch for logging, screening and investigation assignment.

4 Any 8396-8(e)
accordance wi
4 Evaluating Complaints. A

b. Documentation. Supervisory
decisions fully documented i
pursuant to the procedures outlined in b

not be mspected a letter shall be sent to the person stbmitting the notice (cert|f|ed
with return receipt) communicating that decision and the reasons for it. The person
shall be informed that he or she has a right to appeal this decision to the
administrator for an informal review in accordance with §12-51-12.
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NOTE: Referto §12-51-12 for the procedure the complainant needs to follow when
appealing a decision not to inspect.

ditional information is usually needed to improve the

aid in determining scheduling priority. Therefore, in

(©)

(d)

(€)

(f)

Identify,
use, the nm
involved, aRk
area.

Hemicals) being used, the process or operation
& kinds of work being done near the hazardous

ght to the employer's
correct the condition?

it used by employees? Incluge all
specifically as possible. Include the manufacty
identifying numbers.

me and any



(9) Is there an employee representative in the establishment? Include
the name, address, and phone number of the union or of the
employee representative.

(h) Identify the standard apparently violated by the conditions described
by the complainant.

For Health Hazards.

€)) Has the employer administered any tests to determine employee
exposure levels to the hazardous conditions or substance?
Describe these tests. What have been the results?

What engineering controls are in place in the area in which the
posed employees work? For instance, are there any fans or
gustical insulation in the area, which may reduce exposure to the

(3)

(@)

(b)

e$ been injured as a result of this hazardous
there been any "near- miss" incidents?

where possible, but not later than the emp
complaint.

a. Determination. Upon determination by the supe

b. Priorities for Responding by Inspections to Formal Com pections resulting
from formal complaints shall be conducted according fq/the/followmg priority:




Q) Formal complaints, other than imminent danger, shall be given a priority
based upon the classification and the gravity of the alleged hazards as
defined in Chapters IV and VI.

Formal complaints involving potentially serious hazards shall be investigated
within 5 working days; those involving general hazard conditions, within 30
working days.

espondi q/to/RlanormaI Complaints. All nonformal complaints shall receive a response.
rqéeﬁu described below include responses to nonformal complaints designed to
fon ofN\hazards identified in the complaint.

N the customary manner with the appropriate review. Advise the
fhat a nonformal complaint may result in a letter or telephone

e contact person if it is not the employer and their
. Ask for the name, address and telephone

3) p isreeded to answer the complaint, in other
words, wha close the complaint. Encourage the
employer to respond, if possible. Explain the use

4)

(5)
threats are made against the co
employer shall be included with th
subsequent correspondence shall a

(6) Assemble the complaint file with all the

notes and diary sheet.

@) On the HIOSHL- 7, complete the data items a

Item 39- Mark box "d. Nonformal Complaint Notification to
Employer".
Item 40- "Date Letter Sent" -write the date you called Employer.
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ltem 41- "Date Response Due" -write date which is five (5) working
days later.
Item 46- "Optional Code" -write N 20 PHONE.

sponding by Inspection to Nonformal Complaints. Where the employer fails to
pond or submits an inadequate response within the period specified in the letter

s of Corrective Action. Where an ambiguity exists or when the
yer has a correction plan but has not yet had time to implement it fully,

LelterInspections.  Where employers have sent satisfactory

tters, the branch manager shall, nevertheless, select

every inspection to ensure that the employer's action
b erted in the corrective action letter.

(b)

()

Scope of Inspection. The scope of complaint in
with the guidelines given in this section. A
supported by adequate documentation.

€)) Safety Complamt Inspecnons The mspectlo

determining exceptions.

Q) General Industries. 2
establishment list), if one of the deletjor
applies, the procedures in d. of this section for a com
low-rate industry shall apply.

Y ILE.2.b.(1)(f)
inspection in a
(2 Reserved.

(b) Construction Inspections. The inspection of a complaint in the construction industry
shall normally be a comprehensive inspection unless a substantially complete
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10.

Procedures. In genera

inspection of the worksite has been conducted within the last quarter. In that case,
the procedures in d. shall apply.

Health Complaint Inspections. The inspection of a health complaint in a SIC code
ustry thatis I|sted on the Health Inspecuon Plan will normally be a comprehenswe

2 ard industry should be limited to working conditions identified in the
_ however the compliance offlcer belleves that the scope of the

(e) Advisind Pagticipants of Bxtended Scope. Whenever an extended inspection is to be
condu\;ted/ thevcopyli officer shall advise the employer and the employee

Chapter IIl shall be followed in conducting
complaint inspections. owever, is directed to the following special

requirements for compl

a. Copy of the Compl |\g ‘ ’ y of the complaint, which has been purged of
any means of identifyi hall be given to the employer at the
opening conference.

Q) In the case of a miy|ji<er et worksite, such as a construction site, a copy

(2 A copy of every complaint ag4 al contractor or against one or
more of the subcontracto : ' if possible, to each
subcontractor whose employ! y the alleged hazard.

typed, and reworded if necessary, so that the<de h@ inant cannot be
discerned by the employer.

C. Walkaround Rights. In a complaint inspection the walkaround pighjg of-an employer
and an employee representative shall be applicable in accaopdance with Ghapter 111
The employee representative will be chosen according to-the procedures in Chapter
Il and, thus, the complainant will not necessarily be the\epygloyee representative for
walkaround purposes.




B.

d. Results of Inspection to Complaint. After the completion of an inspection based on a
formal or a nonformal complaint the complainant shall be informed of the results as
follows.

Each complaint item shall be addressed with a reference to a citation item
on an attached copy of the HIOSHL-2 issued as a result of the complaint
inspection or with a sufficiently detailed description of the findings and why
they did or did not result in a citation.

The complainant shall be informed of any subsequent modification of the
ion due to an informal conference, a settlement agreement, or a
ecisjon of the Appeals Board, together with the reasons for the
odjfication.

e.
the complainant and, if appropriate, the employee
informed of such delays. A delay of more than 15 working

e inspaction would warrant this notification
f. the branch manager determines that a citation is not
shall be informed in writing of such determination as
e time, the complainant shall be notified of HIOSH's
g.

Referrals.

1. General. As arule, referrals will be

2. Definitions. For purposes of this ch§

a. Notices of hazards or alleged violations

Q) Compliance Officer Referrals.
investigated by the compliance offi
consultation with the supervisor if required).

normally be
them (after

€)) Types of Referrals. There are two
referrals.

1 Safety (Health to Safety); and
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()

2

Health (Safety to Health).

(b) Subject of Compliance Officer Referrals. Generally, compliance

officer referrals shall be limited to potentially serious hazards
observed during an inspection or visible from or in public areas,
such as streets, highways or the public areas of business premises.

to administrative hearing because of incomplete or erroneous

inspection information or because of administrative error which

(o3}

NOTE:

Reserved.
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cannot be corrected through an amendment to the citation, the
administrator will treat the reinspection of these cases as referrals
whenever there is reason to believe that the violative conditions
sontinue to exist. If a reinspection is not to be conducted, the
gsons shall be documented in the case file.

%@ Reinspection Referrals. When a serious citation is withdrawn prior

There are circumstances when a compliance

eferral may be necessary or appropriate, such as when:

ade (e.g., the size of the workplace, the
employees involved, the length of time likely to
3 inspection, the extent of hazards

gification purposes, if a
exyertise to handle all

danger or Tatak inyestigation or for
some other pe istance from

separate inspection ynleSs another discipline is
involved (e.g., safety to health or health to safety).



a.

3) Reserved.

(4) Other Government Agency Referrals. Notifications of hazards observed and
reported (referred) to HIOSH by other Federal, State, or local government
agencies or their employees (e.qg., local building inspectors, fire marshals,
etc.,) are included in this category, as are HIOSH referrals to other
government agencies.

Media Reports. Reports of accidents involving serious injury or of potentially
iqus workplace hazards in the media shall be considered as referrals.

When the compliance™o
circumstances outlined i
immediately, if practicable
delay and the supervisor inf6
initiated.

mminent danger situation under the
e branch manager shall be contacted
, an inspection shall be conducted without

(1)

of the referral.
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(2) If no employer name or address is obtainable, the referring party shall be
notified by telephone of this fact and shall be informed that HIOSH can take
no action without being supplied with such information.

When a letter is sent to the employer, the procedures in A.8. are applicable,
except that no tenth letter inspections shall be scheduled.

gn the branch manager decides that a Government agency referral identifies a

nedia or, when indicated by the particular circumstances, by
such as the police or the ambulance service.

g. azards will not normally require a HIOSH response.

h. inspection shall be investigated within C-SPAM

[ followup communication with the referring source

j- The scope of refe shall be decided in accordance with the guidelines
for complaints in A.9

k A case file shall be sg eferzal as it is received. This case file shall

all of the material will be absorbed into the

&
2
e

inspection is eventually pe
inspection case file.
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