[CHAPTER 443B]
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8443B-1 Definitions. Asused in this chapter:

"Client" means a person who offered or extended credit which created a debt, or to whom a
debt is owed, and who engages the professiona services of a collection agency. The term does not
include any person who receives an assgnment or transfer of a debt in default solely for the purpose of
facilitating collection of a debt for another.

"Collection agency" means any person, whether located within or outsde this State, who by
onesdlf or through others offers to undertake or holds oneself out as being able to undertake or does
undertake to collect for another person, clams or money due on accounts or other forms of
indebtedness for a commission, fixed fee, or a portion of the sums so collected.

"Collection agency" includes.

@ Any person using any name other than the person's own in collecting the person's own

clams with the intention of conveying, or which tends to convey the impresson that a
third party has been employed;

2 Any person who, in the conduct of the person's business for afee, regularly repossesses

any merchandise or chattels for another; and

3 Any person who regularly accepts the assgnment of clams or money due on accounts

or other forms of indebtedness and brings suits upon the assigned claims or money due
on accounts or other forms of indebtedness in the person's own name; provided that
any suits shdl be initiated and prosecuted by an attorney who shal have been gppointed
by the assgnee.

"Collection agency™ does not include licensed atorneys a law acting within the scope of thelr
professon, licensed red edtate brokers, and salespersons residing in this State when engaged in the
regular practice of their profession, nor banks, trust companies, building and loan associations, savings
and loan associations, financia services loan companies, credit unions, companies doing an escrow
business, individuas regularly employed on aregular wage or sdary in the capacity of credit persons or
in other smilar capacity for a sngle employer who is not a collection agency, nor any public officer or
any person acting under an order of court.

"Communication” means directly or indirectly conveying information regarding a debt to any
person by any means.

"Debt" means any obligation or aleged obligation of a consumer to pay money or other forms of
payment arising out of a transaction in which the money, property, insurance, or services, which are the
subject of the transaction, are primarily for persond, family, or household purposes, whether or not such
obligation has been reduced to judgment.

"Debtor" means any person or the person's spouse, or reciproca beneficiary, parent (if the
person is aminor), guardian, executor, or administrator obligated or dlegedly obligated to pay a debt.

"Department” means the department of commerce and consumer affairs.

"Director" means the director of commerce and consumer affairs.

"Materid change' means any change of circumstance which might affect a collection agency's
regigration, including the assgning, sdling, leasing, encumbering, or other trander of the rights,
privileges, and obligations of a collection agency, whether voluntarily or involuntarily or directly or
indirectly, including by trandfer of fifty-one per cent of control of any collection agency, whether by
changein ownership or otherwise.



"Principd collector" means an individuad who has been designated by a collection agency to
assume respongbility for the operations and activities of the agency's office in this State.

"Regularly repossesses’ means to locate, confiscate, and return merchandise or chattels to a
client whenever the client requires service.

"Regular practice" means duties being of the sort or kind that are expected, ordinary, or typica
of the professon.

"Regular wage or salary" means the expected, ordinary, or typica payment for employment.

8443B-2 Powers and duties of the director. In addition to any other powers and duties
authorized by law, the director shall:

@ Grant certificates of regigtration to collection agencies pursuant to this chapter;

2 Adopt, amend, or reped rules as the director deems proper to fully effectuate this
chapter;

3 Enforce this chapter and the rules relating to collection agencies,

4) Fine, suspend, terminate, or revoke any regidration for any cause prescribed by this
chapter, or for any violation of the rules, and refuse to grant any regidtration for any
cause which would be grounds for revocation, termination, or suspenson of a
regigtration;

5) Investigate the actions of any person or agency acting or aleged to be acting in the
capacity of aregistrant under this chapter;

(6) Order an audit of an account or an unannounced verification of an account's cash
balance; and

) Extend the deadlines required under this chapter and the rules, provided that the
registrant or applicant meets the conditions and requirements prescribed.

8443B-3 Registrationrequired. (a) No collection agency shdl collect or attempt to collect
any money or any other forms of indebtedness dleged to be due and owing from any person who
resides or does businessin this State without first registering under this chapter.

(b) Regidration shdl include:

@ Submission of acomplete gpplication for regidtration;

2 Submission of a certificate of good standing or a certificate of authority from the

busnessregidration divison;

3 Payment of appropriate fees;

4 Fling and maintenance of a bond in the amount prescribed in section 443B-5;

) Maintenance of aregular active business office in the State; and

(6) Designation of aprincipa collector, as prescribed in section 443B-6.

(© Any collection agency which has filed a bond with the director and maintained that bond
in full force and effect, and which has not filed an application and paid the regigtration fee within ninety
days of June 6, 1987, shal submit an application in the same manner as a new applicant subject to the
provisions of sections 443B-4 and 443B-6.



[8443B-3.5] Exempt out-of-state collection agency. (&) A collection agency licensed or
registered as a collection agency in another state, may apply for designation as an exempt out-of-state
collection agency and conduct business in this State pursuant to this section. A collection agency
granted desgnation as an exempt out-of-State collection agency shal be exempt from regidtration and
other regulatory requirements under this chapter except as provided in this section.

(b) A collection agency may apply for desgnation as an exempt out-of-state collection
agency; provided that the collection agency:

@ Islicensed or registered as a collection agency under the laws of a sate that:

(A)  Regulates collection agencies, and

(B)  Does not require a Hawaii collection agency to obtain a license or register to
collect debts in that date if the activities of the Hawaii collection agency are
limited to those described in paragraphs (2), (3), and (4);

)] Is callecting debts on behdf of an out-of-Sate creditor;

3 Does not solicit or engage in collection activities for dientsin this State; and

4 Only collects debts in this State using interstate communication methods, including

telephone, facsmile, or mail.

(© An gpplicant for desgnation as an exempt out-of-state collection agency shdl submit the
following:

Q) An gpplication for an out-of-gate collection agency exemption as prescribed by the

director;

2 Veification that:

(A)  Thecdllection agency holds a current license, permit, or registration to conduct
business as a collection agency in ancther Sate;

(B)  Isingood sanding with and has compiled with the laws of that Sate, including
the maintenance of a bond, if required, and in the amount required by the date;
and

(C)  The collection agency’s dtate of licensure does not require Hawaii collection
agencies to register or become licensed in that state before collecting debts in
that State;

3 An agreement in writing to comply with the requirements of sections 443B-9, 443B-15,

443B-16, 443B-17, 443B-18, and 443B-19; and

4 Payment of the following nonrefundable fees

(A)  With the application, and gpplication fee of $25; and

(B)  Upon gpprova of an out-of-state collection agency exemption, the compliance
resolution fund fee for collection agencies.

(d) An exempt out-of-gate collection agency may renew the exemption biennidly by June
30 of each even-numbered year pursuant to subsection ().

(e An out-of-tate collection agency shdl not collect or atempt to collect any money or
any other form of indebtedness dleged to be due and owing from any person who resides or does
business in this State without first registering under this chapter or receiving an exemption pursuant to
this section.



® An exempt out-of-state collection agency shdl be subject to sections 443B-9,
443B-15, 443B-16, 443B-17, 443B-18, and 443B-19, and dl remedies provided by this chapter and

by any other law.

[8443B-4] Application for registration. The director shdl prescribe the form of the
gpplication for regigration. Each application shal be accompanied by the appropriate fees and the
bond or bonds required by section 443B-5.

[8443B-4.51] Certificate of registration. Each certificate of registration shdl be in a form
prescribed and sgned by the director, and shall be issued in the name of the department.

8443B-4.52 Notice of termination of business. (a) Not less than sixty days before a
collection agency terminates its business operdations in the State, the registrant shal transmit a satement
to the director and to each of the agency's dients indicating:

@ That the registrant intends to terminate businessin this State;

2 The effective date of the termination; and

3 That prior to the termination, the registrant shal lawfully expend or disburse dl funds
acquired in the course of business.

(b) If the regigtrant intends to transfer its client accounts to another collection agency, the

notification shal dso indude:

Q) The name, address, telephone number, and regigtration number of the purchasng
agency, and the purchasing agency's principd collector in this State to whom the
accounts will be assgned; and

2 The date on which the purchasing agency intends to begin servicing the accounts
transferred by the terminating agency.

(© Regidration is not canceled until the director has received the notice of termination, the

terminating collection agency's regidration, and if gpplicable, verified the vdidity of the purchasing
agency's regidretion.

[8443B-4.53] Termination of busness and surrender of certificate of registration.
Within ten days after terminaion of the business, the regidrant shal surrender the certificate of
regigtration to the director.

[8443B-4.54] Notification of change. Every collection agency shdl notify the director in
writing of any materid change at any time during the gpplication process or the period of regidiration.



[8443B-4.55] Single act; evidence of practice. Evidence that a collection agency has
committed any act which is prohibited by this chapter shdl be sufficient to justify the remedies set forth
in this chapter, without proof of a genera course of conduct.

[8443B-4.56] Transfer of registration. No regigration, including the rights, privileges, and
obligations thereof, shal be assgned, sold, leased, encumbered, or otherwise transferred, voluntarily or
involuntarily, directly or indirectly, including by transfer of control of any collection agency, whether by
change in ownership or otherwise, except upon written gpplication to and gpprova by the director. The
form of the gpplication shal be prescribed by the director.

8443B-4.57 Fine, revocation, suspension, termination, denial of registration, renewal
of registration, or restoration of registration. In addition to any other actions authorized by law,
the director may fine any agency, revoke or terminate any regidration, suspend the right of the registrant
to use the regidration, or refuse to renew or restore a regigration for any cause authorized by law,
induding but nat limited to the following:
@ Dishonesty, decelt, fraud, or gross negligence in conducting business as a collection
agency;
2 Advertisng by means of false and deceptive statements or by statements which tend to
deceive or defraud;
3 Advertisng or acting as a collection agency without a current and active certificate of
regidtration issued under this chapter;
4 Violation of any provison of this chapter or the rules adopted pursuant thereto;
5) Commingling of clients funds or other property;
(6) Breach of fiduciary duty;
) Fallure to notify the director in writing of any materia changein information; and
8 Providing fdse or mideading information a the time of gpplication or during the time of
regigtration.

[8443B-4.58] Biennial renewal requirement. () Each collection agency shdl renew its
regigtration by June 30 of each even-numbered year.

(b) When renewing its regidration, any agency shdl submit to the director the following:

@ An agpplication on aform prescribed by the director;

)] Satisfactory evidence that the collection agency is bonded as required by section
443B-5;

3 A catificate of good standing or a cetificate of authority issued by the business
regidration divison, if the applicant is a corporation, partnership, or joint venture;

4) The name and business address of the applicant's principa collector who is authorized
to directly manage and control the daily operations of the applicant's Hawaii office; and

) A renewd fee in the amount specified by rule.



(© Failure on the part of a collection agency to renew its regigtration as provided in
subsection (a) shal cause the regidration to be forfeited; provided that the director may make an
exception for good cause shown.

8443B-4.59 Restoration of forfeited registration. (a) A forfeited registration may be
restored by submitting an application provided by the director and by paying a ddinquent renewd fee
and arestoration fee in the amount specified by rule.

(b) Fallure to restore a forfeited regigration within sixty days of forfeiture shadl cause the
registration to be terminated.

(© The director may extend the sixty day limitation for good cause shown.

(d) Upon termination of registration, the collection agency shdl cease to do business.

[8443B-4.60] Collecting without a registration. Any collection agency whose registration
has been terminated but continues to conduct business as a collection agency shdl be engaging in an
unregistered activity, and any agency so engaged, and any employee or agent of the agency who
engages in an unregistered activity, shal be subject to the sanctions provided in this chapter. Nothing in
this chapter shal be deemed to limit or prohibit other available civil or crimind actions againgt an agency
engaged in an unregistered activity or any employee or agent of the agency engaged in an unregistered
activity.

8443B-4.61 REPEALED.

[8443B-4.62] Audits. () When the director has reasonable cause to believe that a registrant
crested deficiencies or other problems in accounts which hold funds or other forms of payment
collected on behalf of a complainant, the director may order an audit of the account or accounts, or an
unannounced verification of the account's cash balance. The audit or verification shal be conducted by
a certified public accountant, public accountant, or other designee of the director.

(b) If an audit or unannounced verification of an account ordered by the director reveds
deficiencies or other problems in accounts which hold client funds and other forms of payment, the cost
of the audit or the verification shal be paid by the collection agency. If an audit or unannounced
verification of an account ordered by the director does not revea deficiencies and problems in accounts,
the cost of the audit or unannounced verification shdl be paid by the complainant. Failure of a collection
agency to pay for an audit or unannounced verification within thirty days of receipt of the hilling
gatement shdl result in suspension of the agency's registration until payment is made.

[8443B-4.63] Furnishing deceptive forms. It is unlawful for any person who is not a
registered collection agency to design, compile, or furnish any form knowing that the form could be used



to creste a belief in a debtor that the person who designed, compiled or furnished the form is a
collection agency.

8443B-5 Bond. (a) Each collection agency shdl file and maintain with the director a bond in
the pend sum of $25,000 for the fird office in this State and $15,000 for each additiond office in this
State.

(b) All bonds required by this section shdl be issued by a surety company authorized to do
business in the State, and shdl run to the State. The bond shal be conditioned that the collection agency
fathfully, promptly, and truly shdl account and pay within thirty days after the caendar month, to its
clients the net proceeds due on al collections made during the caendar month. The bond shdl be
conditioned further that the collection agency will comply with al requirements of this chapter or any
other statute now in force or hereafter enacted with respect to the duties, conduct, obligations, and
ligbilities of collection agencies.

(© In addition to any other remedy, the director or any person claiming to have sustained
damage by reason of any breach of the conditions of the bond may bring action on the bond for the
recovery of any damages sustained therefrom. The liability of the surety shal not exceed the amount of
the bond issued to the collection agency for which the bond was issued.

(d) The bond shdl be continuous in form and remain in full force and effect unless
terminated or canceled by the surety. Termination or cancdlation shal not be effective, unless notice
thereof is delivered by the surety to the director and the collection agency & least Sixty days prior to the
date of termination or cancellation.

(e Failure, refusd, or neglect of a collection agency to maintain in full force and effect a
bond as required by this section shdl cause the automatic suspension of the regigtration of the collection
agency effective as of the date of expiration, termination, or cancelation of the bond. The director shal
not reindtate the affected regidration until satisfactory proof of bond coverage is submitted to the
director as required by this section. Failure to effect a reinstatement of a suspended registration within
gxty days of the expiraion of the requirements of registration shal cause it to be forfeited, thereby
forfeting dl regidration and biennia renewa fees. A collection agency, within fifteen days after receipt
of the natification of the regidration forfeiture, may request an adminisrative hearing to review the
forfeiture pursuant to chapter 91.

® Upon expiration, termination, or cancdllation of the bond, the collection agency shdl
cease to do business as a collection agency in this State and the collection agency shdl not resume
businessin this State until abond as required in subsection () is submitted to the director.

[8443B-6] Place of business; principal collector. (a) A collection agency shal have and
mantain a regular active busness office in the State for the purpose of conducting collection agency
business. The business office shdl be open to the public during stated reasonable business hours.

(b) Every collection agency shdl designate a principa collector to assume respongbility for
the direct management and control of the daily operation of the office.



8443B-7 REPEALED.

8443B-8 Manner in which records, funds, and other forms of indebtedness are to be
kept by collection agencies. (a) Every collection agency shall kegp and maintain a permanent record
or have immediate access to copies of the permanent record of dl funds and other forms of
indebtedness collected by it, and of dl disbursements. Every collection agency shdl maintain and keep
arecord of dl clients funds or have immediate access to copies of the record. No person willfully shal
make any fdse entry in any collection agency record, or intentiondly mutilate, destroy, conced, or in
any way dispose of any record.

(b) A collection agency shdl not commingle the money of its dients with its own, but shal
maintain a separate trust account for dients fundsin afederdly insured financid inditution.

8443B-9 Collection, attorney's, or commission fees; exception. (a) A collection agency
shdl not collect, or attempt to collect, any collection fee or atorney's fee or commission from any
debtor; provided that an attorney's fee or commisson may be collected after filing of a suit agangt any
debtor and the fee or commission shdl not be in excess of twenty-five per cent of the unpaid principa
baance. All atorney's fees or commissions collected by a collection agency shal be remitted to the
attorney and no portion of the collection shdl be retained by the collection agency.

(b) This section shdl not prohibit a collection agency from collecting, or attempting to
collect, from a debtor, a commission authorized under a contract with the University of Hawaii pursuant
to section 304-93(b), or a contract with the department of taxation pursuant to sections 231-13 and
231-26.

8443B-10 Reports and payments by agency. Every collection agency shdl, within thirty
days after the close of each cdendar month, report and pay to its clients the net amount due to each
client out of dl collections made during the preceding cdendar month.

In the event the gross amount due is paid to a client and the client fails to pay a collection
agency any sums due under this section, the collection agency shdl have, in addition to other remedies
provided by law, the right to offset any moneys due the collection agency under this section againg any
moneys due its client.

[8443B-10.5] Fiduciary responsbility. Each collection agency shal be considered a
fiduciary with respect to its clients and shdl keep and disburse funds collected on its client's behdf in
grict compliance with any agreement made with a dient and with al goplicable laws.

[8443B-11] Action on collection agency bond. If a collection agency has failed to account
for and pay over the proceeds of any collection made, the client shal have, in addition to al other legd
remedies, aright of action in the client's own name on the bond given pursuant to this chapter and the
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total of al recoveries from the sureties shal not exceed the face of the bond. Upon entering judgment
for plantiff in any action on the bond required by this chapter, for more than any sum which may have
been tendered in court by the defendant, the court shdl include in the judgment reasonable
compensation for the services of the plaintiff's attorney in the action.

[8443B-12] Remedies not exclusive. The remedies provided for in this chapter are in
addition to and not exclusive of any other remedies provided by law.

[8443B-13] Jurisdiction of courts. The various didtrict courts of the State shdl have
concurrent jurisdiction with the circuit courtsin dl crimind prosecutions for violations of this chepter.

[8443B-14] Penalties. (a) Violation of this chapter by an individud is punishable by afine of
not more than $500.

(b) Violation of this chapter by persons other than an individua is punishable by a fine of
not more than $1,000. Any officer, agent, or employee of a collection agency who persondly
participates in any violation of this chapter by the collection agency is subject to pendties prescribed in
subsection (@) of this section.

8443B-15 Threatsor coercion. No collection agency shdl collect or attempt to collect any
money or other forms of indebtedness aleged to be due and owing by means of any thresat, coercion, or
attempt to coerce, including any conduct which is described as follows:

@ The use, or express or implicit threat of use, of violence or other crimind means to
cause harm to the person, reputation, or property of any person;

)] The accusation or threat to falsdy accuse any person of fraud or any crime or any
conduct which, if true, would tend to disgrace the other person or in any way subject a
person to ridicule or any conduct which, if true, would tend to disgrace the other person
or in any way subject a person to the ridicule or contempt of society;

3 Fase accusations made to another person, including any credit reporting agency that a
debtor or an aleged debtor has not paid a just debt, or threat to so make false
accusations,

4 The threat to sdl or assign to another the obligation of a debtor or an aleged debtor
with an attending representation or implication that the result of the sde or assgnment
would be that the debtor or aleged debtor would lose any defense to the clam or
would be subjected to harsh, vindictive, or abusive collection attempts; and

() The threat that nonpayment of an aleged claim will result in the arrest of any person.
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[8443B-16] Harassment and abuse. No collection agency shall oppress, harass, or abuse
any person in connection with the collection of or attempt to collect any clam dleged to be due and
owing by that person or another in any of the following ways:

@ The use of profane or obscene language that is intended to abuse the hearer or reader;

2 The placement of telephone cals without disclosure of the caler's identity or with the

intent to harass, or thresten any person at the called number; and

3 Causng expense to any person in the form of bng distance telephone tolls, telegram

fees, or other charge incurred by a medium of communication, by concedment of the
true purpose of the notice, letter, message, or communiceation.

[8443B-17] Unreasonable publication. No collection agency shdl unreasonably publicize

information relating to any aleged indebtedness or debtor, in any of the following ways:

@ The disclosure, publication, or communication of any fase information relating to the
indebtedness of adebtor or aleged debtor to any employer or the employer's agent;

2 The disclosure, publication, or communication of fadse information relating to the
indebtedness of a debtor or dleged debtor to any relative or family member of the
debtor or aleged debtor;

3 The disclosure, publication, or communication of any information by a collection agency
relating to the indebtedness of a debtor or aleged debtor by publishing or posting any
list of debtors, except for the publication of "stop lists' to point-of-sale locations where
credit is extended, or by advertisng for sde any clam to enforce payment thereof or in
any other manner other than through proper legal action, process, or proceeding; and

4) The use of any form of communication by a collection agency to the debtor or dleged
debtor, which ordinarily may be seen by any other person, that displays or conveys any
information about the aleged clam other than the name, address, and phone number of
the collection agency.

8443B-18 Fraudulent, deceptive, or mideading representations. No collection agency
shal use any fraudulent, deceptive, or mideading representation or means to collect, or attempt to
collect, clams or to obtain information concerning a debtor or adleged debtor, including any conduct
which is described as follows:
@ The use of any company name while engaged in the collection of clams other than the
true name of the collection agency;
)] Thefalureto disclose dearly:

(A) Intheinitid written and initia ora communication made to collect, o attempt to
collect, aclam or to obtain, or attempt to obtain, information about a debtor or
dleged debtor that the collection agency is atempting to collect a clam and that
any information obtained will be used for that purpose; and

(B)  Insubsequent communications that the communication is from a debt collector;
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3

(4)

Q)
(6)

()

(8)

©)

provided that this paragraph shdl not gpply to a forma pleading made in connection
with alegd action;

Any fase representation that the collection agency has in its possesson nformation or
something of vaue for the debtor or aleged debtor that is made to solicit or discover
information about the debtor or alleged debtor;

The failure to disclose clearly the name and full business address of the person to whom
the clam has been assigned for collection or to whom the claim is owed &t the time of
making any demand for money;

Any fdse representation or implication of the character, extent, or amount of a cdam
againg a debtor or aleged debtor, or of its statusin any legd proceeding;

Any fase representation or fase impression that any collection agency is vouched for,
bonded by, afiliated with, or an instrumentdity, agent, or officid of, this State or any
agency of federd, ate, or locad government;

The use or digtribution or sdle of any written communication which smulates or is fdsay
represented to be a document authorized, issued, or approved by a court, an officid, or
any other legdly condtituted or authorized authority, or which creates afdse impresson
about its source, authorization, or approval,;

Any representation that an existing obligation of the debtor or aleged debtor may be
increased by the addition of attorney's fees, investigation fees, service fees, and any
other fees or charges when in fact the fees or charges may not legaly be added to the
exiging obligations; or

Any fdse representation or fase impresson about the status or true nature of, or the
services rendered by, the collection agency or its business.

[8443B-19] Unfair or unconscionable means. No collection agency shdl use unfar or
unconscionable means to collect or atempt to collect any clam in any of the following ways

@

)

3
(4)

The seeking or obtaining of any written statement or acknowledgment in any form that a
debtor or dleged debtor's obligation is one incurred for necessities of life where the
origind obligation was not in fact incurred for these necessities;

The seeking or obtaining of any written statement or acknowledgment in any form
containing an affirmation of any obligation by a debtor or aleged debtor who has been
declared bankrupt, without clearly disclosng the nature and consequences of the
affirmation and the fact that the debtor or aleged debtor is not legally obligated to make
the affirmation;

The collection of or the attempt to collect from a debtor or aleged debtor dl or any part
of the collection agency's fees or charges for services rendered;

The collection of or the attempt to collect any interest or other charge, fee, or expense
incidental to the principa obligation unless the interest or incidenta fee, charge, or
expense is expressly authorized by the agreement cregting the obligation and legdly
chargegble to the debtor or aleged debtor; or unless the interest or incidental fee,
charge, or expense is expressy authorized by law; and
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) Any communication with adebtor or aleged debtor whenever it appears that the debtor
or aleged debtor is represented by an attorney and the attorney's name and address are
known.

[8443B-20] Unfair competition, unfair or deceptive acts or practices. A violaion of this
chapter by a collection agency shal condiitute unfair methods of competition and unfair or deceptive
acts or practices in the conduct of any trade or commerce for the purpose of section 480-2.

[8443B-21] Severability. If any provision of this chapter or the application thereof to any
person or circumstance is hdd invaid, the invdidity does not affect the other provisons or gpplicaions
of the chapter which can be given effect without the invaid provison or application, and to this end the
provisions of this chapter are severable.
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