National Marine Fisheries Service/NOAA, Commerce

and will not have an unmitigable ad-
verse impact on the availability of spe-
cies or stocks of marine mammals for
taking for subsistence uses.

(d) Notice of issuance or denial of a
Letter of Authorization will be pub-
lished in the FEDERAL REGISTER within
30 days of a determination.

§216.209 Renewal of Letters of Author-
ization.

(a) A Letter of Authorization issued
under §216.106 and §216.208 for the ac-
tivity identified in §216.200 will be re-
newed annually upon:

(1) Notification to the National Ma-
rine Fisheries Service that the activity
described in the application submitted
under §216.207 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming season;

(2) Timely receipt of the monitoring
reports required under §216.205, and the
Letter of Authorization issued under
§216.208, which have been reviewed and
accepted by the National Marine Fish-
eries Service, and of the Plan of Co-
operation required under §216.205; and

(3) A determination by the National
Marine Fisheries Service that the miti-
gation, monitoring and reporting meas-
ures required under §216.204 and the
Letter of Authorization issued under
§§216.106 and 216.208, were undertaken
and will be undertaken during the up-
coming annual period of validity of a
renewed Letter of Authorization.

(b) If a request for a renewal of a Let-
ter of Authorization issued under
§§216.106 and 216.208 indicates that a
substantial modification to the de-
scribed work, mitigation or monitoring
undertaken during the upcoming sea-
son will occur, the National Marine
Fisheries Service will provide the pub-
lic a minimum of 30 days for review
and comment on the request. Review
and comment on renewals of Letters of
Authorization are restricted to:

(1) New cited information and data
that indicates that the determinations
made in this document are in need of
reconsideration,

(2) The Plan of Cooperation, and

(3) The proposed monitoring plan.

(c) A notice of issuance or denial of a
Renewal of a Letter of Authorization
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will be published in the FEDERAL REG-
ISTER within 30 days of a determina-
tion.

§216.210 Modifications to Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion by the National Marine Fisheries
Service, issued pursuant to §§216.106
and 216.208 and subject to the provi-
sions of this subpart shall be made
until after notification and an oppor-
tunity for public comment has been
provided. For purposes of this para-
graph, a renewal of a Letter of Author-
ization under §216.209, without modi-
fication (except for the period of valid-
ity), is not considered a substantive
modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §216.200(b), a
Letter of Authorization issued pursu-
ant to §§216.106 and 216.208 may be sub-
stantively modified without prior noti-
fication and an opportunity for public
comment. Notification will be pub-
lished in the FEDERAL REGISTER within
30 days subsequent to the action.

Subparts S-T [Reserved]

Subpart U—Taking of Marine
Mammails Incidental to Rock-
et Launches from the Kodiak
Launch Complex, Kodiak Is-
land, AK

SOURCE: 71 FR 4308, Jan. 26, 2006, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 71 FR 4308, Jan.
26, 2006, subpart U, consisting of §§216.230
through 216.237 were added, effective Feb. 27,
2006 through Feb. 28, 2011.

§216.230 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of marine
mammals specified in paragraph (b) of
this section by U.S. citizens engaged in
rocket launch activities (up to nine
launches per year) at the Kodiak



§216.231

Launch Complex on Kodiak Island,
Alaska.

(b) The incidental take of marine
mammals under the activity identified
in paragraph (a) of this section is lim-
ited to Steller sea lions (Eumetopius
jubatus) and Pacific harbor seals (Phoca
vitulina richardsi).

§216.231 Effective dates.

Regulations in this subpart are effec-
tive from February 27, 2006 through
February 28, 2011.

§216.232 Permissible methods of tak-
ing.

(a) Under a Letter of Authorization
issued pursuant to §216.106, the Alaska
Aerospace Development Corporation
and its contractors, may incidentally,
but not intentionally, take Steller sea
lions by Level B harassment, take
adult Pacific harbor seals by Level B
harassment, and take harbor seal pups
by Level B or Level A harassment or
mortality, in the course of conducting
missile launch activities within the
area described in §216.230(a), provided
all terms, conditions, and requirements
of these regulations and such Letter of
Authorization are complied with.

(b) The activities identified in
§216.230(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitat.

§216.233 Prohibitions.

The following activities are prohib-
ited:

(a) The taking of a marine mammal
that is other than unintentional.

(b) The violation of, or failure to
comply with, the terms, conditions,
and requirements of this subpart or a
Letter of Authorization issued under
§216.106.

(c) The incidental taking of any ma-
rine mammal of a species not specified,
or in a manner not authorized, in this
subpart.

§216.234 Mitigation,
reporting.

monitoring and

(a) No more than five launches may
occur between May 15 and June 30
within the 5-year period, and no more
than 15 launches may occur between

84

50 CFR Ch. Il (10-1-07 Edition)

June 15 and September 30 within the 5-
year period.

(b) The holder of the Letter of Au-
thorization must implement the fol-
lowing measures for all launches occur-
ring from June through October:

(1) Conduct five replicate fixed-wing
aerial surveys of all hauled out Steller
sea lions and harbor seals at Ugak Is-
land, each flown at low tide (weather
permitting), using a minimum flight
altitude of 500 feet (152 meters) above
sea level, with an approach no closer
than 0.25 mi (0.40 km) to the haulout,
and conducted a day prior to, directly
following, and for three consecutive
days after a launch.

(2) At least one biologist observer
will accompany the pilot during all
aerial surveys.

(3) Data gathered during aerial sur-
veys will be gathered visually and
through the use of a camera with a
zoom lens.

(4) A real-time video record of Steller
sea lion reactions to launch noise will
be made using a video camera system
placed upon the Ugak Island haulout
before a scheduled launch and then re-
trieved after the launch.

(5) Sound intensities and frequencies
of rocket motor noise will be recorded
before, during, and after a launch by a
sound level monitor mounted upon the
Ugak Island haulout and set to high-
light sounds greater than 70 dBA. Mon-
itors will be installed one day or more
before a launch and retrieved within
one day post-launch.

(c) A trial effort to obtain real-time
video records of harbor seals hauled
out at the eastern end of the northern
side of the island and their reactions to
launch noise will be made as soon as
practicable. A brief report summa-
rizing the efficacy of this monitoring
effort should be included in the stand-
ard monitoring reports for that launch
and year. If valuable data may be gath-
ered using this method, real-time video
records of harbor seals reactions to
launch noise will be made before
launches scheduled between May 15 and
June 30, and between June 30 and Sep-
tember 30 if the equipment is not being
used to record Steller sea lions, and
then retrieved after the launches.

(d) Security flights immediately as-
sociated with rocket launches may not



