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FDIC Acquisition Policy Manual (APM) — Revision 3

To revise and establish new policies and procedures for the FDIC
Acquisition Policy Manual (APM). The revised manual titled FDIC
Acquisition Policy Manual — Revision 3 is hereinafter referred to
as APM, Revision 3.

FDIC Circular 3700.16, FDIC Acquisition Policy Manual, Revision
2, dated July 17, 2003, is hereby revised and superseded.

APM, Revision 3 establishes an updated set of policies and
procedures for:

a. Procuring goods and services on behalf of the Corporation in
its corporate, receivership, and conservatorship capacities; and

b. Identifying roles and responsibilities for all FDIC employees
involved in the pre-solicitation, solicitation, proposal evaluation,
award, and contract administration phases of the procurement
process.

APM, Revision 3 applies to all corporate procurement processes
and personnel, including:

a. Contracting Officers and other Acquisition Services Branch
(ASB) personnel involved with procuring goods and services on
behalf of the Corporation;
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b. Oversight Managers and Technical Monitors involved with
monitoring contractor performance; and

c. Divisions and Offices that participate in the procurement
process.

Revisions have been made in every chapter. See overview of
APM, Revision 3 change attached.

APM, Revision 3 may be accessed as follows:

a. FDICnet. This directive is available on the FDICnet on the
“DOA Home Page,” either under “Forms, Directives, & Records”
or “Buying Goods and Services,” under “Documents and Policy,”
and click on “FDIC Acquisition Policy Manual (APM) — Revision
3.

b. Internet. On the FDIC external home page (www.fdic.gov),
click on “Buying From, Selling to FDIC,” then click on “Goods and
Services” under “Selling to FDIC,” and then click on “FDIC
Acquisition Policy Manual — Revision 3.”

Questions regarding the information contained in this manual
may be directed to the Assistant Director, Policy and Operations
Section, Acquisition Services Branch, Division of Administration
at (202) 942-3680.

The provisions outlined in this directive are effective May 31,
2004.
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OVERVIEW OF APM, REVISION 3 CHANGES

The purpose of Revision 3 to the APM is to incorporate new and updated policies, and to streamline and
present the information in a sequential process flow. General policy is located in Chapter 1; Chapter 2 is
Requirements Package; Chapter 3, Simplified Procurement; Chapter 4, Formal Contracting; Chapter 5,
Contract Administration; and Chapter 6, Procurement Credit Card Program. Chapters 2 through 5 each
have a lead section summarizing the policies that apply to the subject of the chapter. The remaining
sections of the chapter present a sequential step through the process. Individual, office, and division
roles and responsibilities are incorporated into the process. Policies and procedures are presented in the
active voice. Definitions were removed from the process flow and may be found in the glossary.
Internal and external web and electronic document references are hyperlinked.

APM, Revision 3 establishes new or updated policies and procedures for:

0 Integrated Best Value Assessment

0 Price/Past Performance Tradeoff

0 Security Requirements

o Contractor Performance System (CPS)

o CeFile

0 Central Contractor Registration (CCR)

APM, Revision 3 changes the following approvals and thresholds:
Subiject: Approver was: Approver is:
Second BAFO (4.D.8.) Assistant Director, Assistant Directors, DIRM & Corporate
Headquarters Operations Contracting
Head, Regional Contracting Head, Regional Contracting
Program Office task order Division or Office Director No requirements approval for task orders
requirements approval (5.E.1) | for all task orders
Subject: Threshold level was: Threshold level is:
Oral solicitation (3.C.2) Less than $25,000 Less than $100,000 unless oral quote is not
practical

Written RFQ (3.C.4.) $25,000 & greater $100,000 & greater
Contractor Registration Awards $25,000 & greater, Awards $5,000 & greater, registered in CCR
(3.E.1.c) registered in NCS
POS Reporting (3.E.7., 4.F.7) | 5 business days 7 calendar days
Number of Sources for at least 5 or more at least 3 or more
Solicitation (4.B.5.a.)
Risk level designation New Services $100,000 & greater
(4.C.2.0)
Separate pricing for IT security | New $3,000,000 & greater
costs (4.C.2.d.)
SMS reviews contracts with New Services $100,000 & greater
network or data access (4.C.3)
Invoice review, line item Between 25% and 50% C.O. discretion, document file to support
sampling (5.H.6) decision
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Chapter 1

Authority, Responsibility and Policy

1.A. AUTHORITY

1.A.1.
Authority

1.A.1.a. Acquisition Policy Manual (APM)

The Federal Deposit Insurance Act (12 U.S.C. § 1819) empowers the
Federal Deposit Insurance Corporation (FDIC) to enter into contracts
using private sector firms to provide goods or services. This Act also
provides that the FDIC may establish policies and procedures to
administer the powers granted to it, including the power to enter into
contracts. The authority to establish policies and procedures for the
contracting program has been re-delegated by the Board of Directors to
the Director, Division of Administration (DOA). The Acquisition
Services Branch (ASB), DOA issues the Acquisition Policy Manual
(APM).

1.A.1.b. Contracting Authority

The Expenditure Delegations establish the Director, DOA, as the
Corporation's Chief Contracting Officer, with authority to develop
contracting policy, to solicit proposals, and to enter into, modify, and
terminate contracts on behalf of the Corporation or any receivership or
conservatorship.  The Director's contracting authority may be re-
delegated to Contracting Officers in ASB. FDIC employees without
delegated contracting authority who enter into, modify, and terminate
contracts are acting outside the scope of their authority and may be
subject to disciplinary action.

1.A.2.
APM Objective

The objective of the APM is to establish and maintain policies and
procedures, and uniform standards for contracting policy.

ASB is responsible for developing all contracting policies and
procedures, and communicating and implementing those policies and
procedures throughout the FDIC.

The FDIC may contract in its corporate, receivership, conservatorship,
or corporate liquidator capacity; however, the specific capacity must be
stated in each contract. The FDIC, in all capacities, will follow the
policies and procedures contained in this manual when engaging private
sector firms to provide goods or services unless listed in 1.A.4,
Exclusions. The overall purpose of the contract will generally dictate
the capacity in which the contract is executed.

1.A.2.a. Corporate Capacity

In its corporate capacity, the FDIC contracts for the purpose of fulfilling
corporate responsibilities and goals such as employee training,
marketing policies, information systems, etc.

Acquisition Policy Manual
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1.A.3.
Guiding Principles

1.A.4.
Exclusions

1.A.2.b. Receivership Capacity

When contracting in the receivership capacity, the FDIC winds up the
affairs of a failed insured depository institution by managing and
liquidating its assets, collecting monies due, and paying its creditors.
As a receiver, the FDIC succeeds to all the rights, titles, powers, and
privileges of the institution and its stockholders.

1.A.2.c. Conservatorship Capacity

The FDIC contracts in the conservatorship capacity to preserve the
assets of an open depository institution for the benefit of depositors and
other creditors. As a conservator, the Corporation takes possession of
the books, records, and assets of the institution, and takes whatever
action is necessary to preserve the institution as a going concern.
Contracts will likely be for asset management and disposition.

1.A.2.d. Corporate Liquidator Capacity

In the corporate liquidator capacity, the FDIC contracting function
supports the asset liquidation activities of the receivership or
conservatorship. Although this capacity is a corporate capacity, it is
similar to the receivership capacity in terms of asset liquidation.

Participants in the acquisition process work together as a team, are
empowered to make decisions within their area of responsibility, and
exercise personal initiative and sound business judgment in providing
goods or services at the "best value” to meet a Program Office's needs.

The acquisition process is based upon the following guiding principles:
Attaining best value in award decisions;

Enhancing acquisition planning and oversight management;
Promoting fair and consistent treatment of offerors; and
Providing outreach for socio-economic programs.

o0 o

The policies and procedures in the APM are applicable to all offices
except:

1.A.4.a. Office of the Inspector General (OIG)

The policies and procedures in the APM are only applicable to the FDIC
Office of the Inspector General (OIG) to the extent that they are not
inconsistent with provisions contained in the Inspector General Act of
1978, as amended. In this regard, and in accordance with the Inspector
General Act, the OIG is provided certain independent contracting
authorities. The OIG will follow the procedures in the APM to the

Acquisition Policy Manual
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1.A.5.
APM Deviations

extent possible within its authorities and responsibilities. In addition,
the OIG has separate authority for final decisions on appeals relating to
contractor claims and protests on OIG contracts, including those
resulting from audits. Notwithstanding, ASB will execute all contract
actions required to implement OIG appeal decisions.

1.A.4.b. Legal Division

The Legal Division has independent contracting authority to acquire
legal services to support FDIC's mission. However, the Legal Division
is required to follow the APM for the procurement of all other goods or
services.

1.A4.c. Leases

Leases for office and warehouse space are excluded from the provisions
of this manual. For leasing policies and procedures, please refer to
Circular 3540.1, FDIC Leasing Policy Manual (LPM). However,
services to assist in leasing activity should be obtained through ASB.

1.A.4.d. Accounts at Insured Depository Institutions

The Chief Financial Officer (CFO) or designee may establish and
maintain accounts at insured depository institutions on behalf of the
FDIC in its corporate, receivership, conservatorship, or corporate
liquidator capacity, without following the policies and procedures stated
in the APM. This includes:

1. The authority to establish certain terms of the accounts such as the
designation of signatories and the authorization of monthly
statements, as well as;

2. The authority to acquire ancillary services for these accounts
relating to the processing of receipts and disbursements; and

3. The purchase and sale of allowable investments.

Notwithstanding the forgoing, the Division of Finance (DOF) may, in its
sole discretion, elect to follow the APM and submit these requirements
to ASB for processing.

Adherence to the APM promotes procedural consistency and protects
the integrity of FDIC's contracting process. When departures from
APM requirements are necessary or desirable, the Associate Director,
ASB, may authorize waivers for the deviations.

If a recurring need for a deviation is foreseen, a revision to the APM
should be proposed for consideration.

1.A.5.a. Submission and Content for Proposed Deviations

Proposed deviations to the APM will be sent in writing to the Assistant
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1.A.6.
APM Revisions

Director, Policy and Operations Section, and include the following
information:

1. ldentification of the APM requirement from which deviation is
sought;

2. Full description of the deviation and the period of time and
circumstances under which it will be used,;

3. Explanation of why the deviation is necessary or desirable; and
4. Copies of any documents involved, such as forms, clauses,
memoranda, or correspondence.

1.A.5.b. Approval
The Associate Director will approve all APM deviations. The requester
will be notified in writing of the decision.

1.A.6.a. Submission and Content of Proposed Revisions

Proposed revisions to the APM will be sent in writing to the Assistant
Director, Policy and Operations Section, and must include the following
information:

1. Description of the proposed revision;
2. Explanation of why the proposed revision is necessary or desirable;

3. Effect of the proposed revision in terms of price and personnel
resources;

4. Reference to the procedures or experience of other agencies or
organizations, if applicable; and

5. Suggested draft of the proposed revision.

1.A.6.b. Approval
The Associate Director, ASB, will approve all APM revisions.

1.A.6.c. Consideration

The Associate Director, ASB, may obtain comments and advice on
proposed revisions from other FDIC functional areas, including field
organizations, when appropriate.
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1.B. GENERAL POLICIES

1.B.1.
Use of Private
Sector Firms

1.B.2.
Use of
Commercial
Goods

1.B.3.

Public Release
and Exchange of
Information

The FDIC uses private sector firms for the acquisition of a wide range of
goods or services when practicable and efficient, and where such firms
meet FDIC's Contractor Conflicts of Interest Regulation. The FDIC
monitors the performance of contractors to ensure compliance with the
terms and conditions of the contracts and applicable policies of the
FDIC.

The majority of FDIC procurements for goods involve commercial
products that have established catalog or market prices and are sold in
substantial quantities to the general public. Whenever possible, FDIC
acquires commercial goods because the descriptions and availability
have already been established and the existence of competitive market
forces ensures reasonable prices.

1.B.3.a. Availability of Information

The FDIC will make records, data, and information available to the
public to the fullest extent possible, consistent with its interests, privacy
rights of individuals, ownership of rights in the data requested, and the
need to protect the FDIC and other confidential business information
from disclosure.

1.B.3.b. Confidential Information

Contractors must not disclose confidential information until authorized
by the FDIC or required by court order. Maintaining confidential
information includes:

1. Not disclosing the confidential information, except as authorized
by the FDIC;

2. Taking reasonable measures to avoid disclosure of confidential
information to any unauthorized person by a contractor’s
employees, agent, or attorneys;

3. A contractor revealing to a third party only the confidential
information that is reasonably necessary in connection with the
performance of contractor’s obligations, and only after first
obtaining a written agreement that the third party will abide by
the terms hereof; and

4. Not disclosing procurement, price, or financial information
during the proposal evaluation phase or otherwise.
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1.B.4.
Privacy Act
Requirements

1.B.5.
Contractor
Conflict of
Interest

1.B.3.c. Ensuring Confidentiality of Information with Contractors

Contractors must take appropriate measures to ensure the confidentiality
of all information relating to any insured institution or any other business
of the Corporation, that is obtained by any of its employees or
subcontractors, and prevent its inappropriate use and disclosure.

1.B.3.d. Referrals to the Contracting Officer

FDIC employees must forward all requests for information regarding a
contract to the Contracting Officer.

1.B.3.e. Role of the Contracting Officer

If a request to the Contracting Officer is submitted pursuant to the
Freedom of Information Act (FOIA), the Contracting Officer must
forward the request directly to the FOIA/Privacy Act Group, Legal
Division.

A contractor who designs, develops, or operates a system of records
regarding personal information, in order to accomplish an FDIC
function, must comply with the Privacy Act. The Contracting Officer
will ensure that the Privacy Act is included in all contracts, as
appropriate.

The FDIC has established minimum standards for contractors and
subcontractors in the areas of conflicts of interest, ethical
responsibilities, and the use of confidential information and has
delegated authority for interpreting these standards to the Executive
Secretary for all non-legal contracting and to the General Counsel for all
contracts with law firms. It is the policy of the FDIC not to award
contracts to firms that do not meet these minimum standards.

1.B.5.a. Applicable Regulation

Requirements for minimum standards, and procedures for ensuring that
contractors meet minimum standards of competence, experience,
integrity, and fitness are defined in the Contractor Conflict of Interest
Regulation (12 CFR Part 366). When services are being procured, the
Contracting Officer must ensure that the FDIC Integrity and Fitness
Representations and Certifications Form is included in the Request for
Proposals (RFP) or Requests for Quotation (RFQ) for services estimated
to cost greater than $25,000, or is available on the Internet at
http://www.fdic.gov/regulations/laws/forms/index.html. All firms
submitting proposals for services must complete this form. Contractors
who submit proposals for goods, or who enter into contracts for goods
with the FDIC, are not subject to the regulation. These contracts may
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1.B.6.
Employee
Standards of
Conduct

still be subject to background investigation reviews and fingerprinting in
accordance with 4.A.18., Background Investigations.

When a contract is primarily for goods, but requires incidental services
(e.g., technical support for computers, installation for systems furniture,
or set-up for fax machines), the contractor will not be subject to the
Regulation. If there are any doubts regarding the application of a
Regulation to a procurement, the Contracting Officer will refer the
matter to the Policy and Operations Section, ASB, for coordination with
the Contracting Law Unit (CLU) of the Legal Division.

1.B.5.b. Responsibilities of Program and Contracting Personnel

The Program Office and ASB personnel, in consultation with CLU,
ensure that these conflict of interest regulations are enforced.

1.B.5.c. Referral of Potential Contractor Conflicts of Interest

When an issue arises during the contracting process that involves
contractor and/or contractor employee conflicts of interest issues,
including issues relating to persons previously employed by FDIC, FDIC
Form 3700/26, Contractor Eligibility Review Request, should be
completed and submitted to the Assistant Director, Policy and
Operations Section, ASB. The form should be filled out as completely
as possible (even if the referral does not pertain to a specific contracting
action) with particular attention paid to SECTION V — COMMENTS,
SPECIAL INSTRUCTIONS, NATURE OF CONFLICT. The
information should include a summary of events, the identification of all
pertinent facts, and any applicable supporting documentation.

1.B.5.d. Citation
12 CFR, Part 366.

1.B.6.a. Applicable Regulation

The FDIC employees are held to the highest standards of conduct in
performing their duties as specified in its Employee Standards of
Conduct Regulation. It is the employee's responsibility to become
familiar with, and to comply with these standards. Employees who have
questions regarding their standards of conduct may consult with CLU.

1.B.6.b. Prohibited Actions

In particular, employees will not take part in any action, whether or not
specifically prohibited, that may result in the following:

1. Appearance of using their public offices for their private gain;
2. Private gain of another person;
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1.B.7.
Gifts

3. Preferential treatment to any person, such as friends and
relatives;

4. Loss of complete independence or impartiality;

5. FDIC decisions outside of official channels; or
6. Adversely affecting the public's confidence in the integrity of
the FDIC.
1.B.6.c. Recusal for Conflicts of Interest

Employees must recuse themselves from any matter in which they, their
spouse, or dependent child have a financial interest, or that may
otherwise create a conflict of interest, or an appearance thereof.

Employees, who believe that their assignment may result in, or give the
appearance of a conflict of interest, must report all relevant factors to
their appropriate supervisor and the Ethics Section immediately.

1.B.6.d. Referral Action on Employee Conflicts of Interest (MAR
2000) (JUL 2003)

When an issue arises during the contracting process that involves FDIC
employee conflicts of interest issues, a memorandum shall be prepared
which should include a summary of events, the identification of all
pertinent facts, and any applicable supporting documentation.  This
memorandum should be submitted to the Assistant Director, Policy and
Operations Section, ASB.

Following the review of the submission to the Policy and Operations
Section and the identification of the conflicts of interest and/or the
eligibility issue(s), any additional information and documentation will be
collected. The matter will then be referred to the Executive Secretary
Section of the Legal Division for a determination and resolution. Upon
receipt of their determination by the Policy and Operations Section, the
interested parties will be advised of the recommended course of action.

1.B.6.e. Citation
5 CFR, Part 2635.

1.B.7.a. Applicable Requlations

Employees are prohibited from accepting gifts, entertainment, favors,
loans, or anything of monetary value from certain prohibited sources.
This includes a person who has or seeks contracts, other business, or
financial relationships with the FDIC, or who has an interest that may be
substantially affected by the performance or nonperformance of any
employee’s official duties.
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1.B.8.
Minority,
Women-Owned
Business
(MWOB) and
Small
Disadvantaged
Business (SDB)
Programs

1.B.9.
8(a) Program

1.B.10.
Service Contract
Act (SCA)

Competing contractors, or their related entities, employees, and agents,
are prohibited from offering, giving, or promising to offer or give,
directly or indirectly, anything of value to an FDIC employee.

These regulations supplement criminal conflict of interest statutes in
Title 18 of the U.S. Code.

1.B.7.b. Referral of Suspect Practices

Information or allegations concerning gratuities must be promptly
referred to the Ethics Section and the OIG.

1.B.7.c. Citation

5 CFR, Part 2635, Subpart B.

The Office of Diversity and Economic Opportunity (ODEO) has
corporate wide responsibility for oversight and monitoring of the FDIC
Minority, Women-Owned, and SDB Outreach Program. In addition,
ODEO participates in the contracting process for all contracting actions
over $100,000. Minority Women-Owned Business (MWOB) and Small
Disadvantaged Business (SDB) firms in Joint Ventures, or as
subcontractors, are encouraged. The goal of the Outreach Program is to
increase the number of MWOB and SDB firms available for FDIC
contracting requirements.

The current program identifies and registers MWOB firms that are
interested in providing goods and services used by the FDIC.

The FDIC participates in the Small Business Administration’s (SBA)
8(a) Program. This program provides contracting opportunities with the
FDIC for small disadvantaged businesses where only 8(a) firms will be
solicited for a particular requirement.

SBA has delegated to the head of the FDIC, or designee, for re-
delegation to FDIC Contracting Officers, its authority to enter into 8(a)
contracts pursuant to the Partnership Agreement between SBA and
FDIC.

1.B.10.a. Applicable Statute

The McNamara-O'Hara Service Contract Act (SCA) of 1965 requires
that contractors pay not less than prevailing wages and fringe benefits,
and provide safe work conditions, under Federal contracts in excess of
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$2,500 for the performance of non-professional services in the United
States. Examples of non-professional services subject to the Act include:

1. Custodial, janitorial, or housekeeping services;
Snow, trash and garbage removal;

Guard services;

Temporary or secretarial support services;

Certain specialized services requiring special skills, such as
graphic arts or stenographic reporting;

Packing, crating, or storage;

Maintenance and repair of equipment;

Data processing, collection, and analysis; and
9. Accounting clerks and bookkeepers.

SR A

o N o

1.B.10.b. Applicability

The FDIC will comply with the SCA for all contracts entered into in its
corporate capacity, and where the principal purpose of the contract is to
furnish services in the United States, through the use of non-professional
service employees. Obligations under the SCA apply to any contract for
services in excess of $2,500, unless they have been specifically
exempted.

1.B.10.c. Exemptions

Many types of services are covered by SCA, which attempts to include
all service contract workers who do not fall under the Davis-Bacon Act
for construction, or the Walsh-Healey Public Contracts Act for supplies.
However, several classifications of services have been made exempt by
either statute or regulation. In addition, there are some special FDIC
exemptions.

1.B.10.c (1) Statutory Exemptions

Contract exemptions mandated by various statutes are as follows:

a. Contracts for construction, alteration, or repair of public
buildings or public works subject to the Davis-Bacon Act;

b. Contracts for supplies subject to the Walsh-Healey Public
Contracts Act;

c. Transportation contracts governed by published tariff rates;

Contracts for telecommunications services subject to the
Communications Act;

e. Contracts for public utility and postal operations services; and

Employment contracts for direct services to a Federal agency
by an individual or individuals.
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1.B.10.c (2) Regulatory Exemptions

The Secretary of Labor has also issued regulatory exemptions for certain
classifications of employees. By regulation, the SCA does not cover
bona fide executive, administrative, and professional positions, and
certain computer-related professional positions. Professional positions
are narrowly defined as those who fit the traditional professions, i.e.,
doctors, accountants, lawyers, and teachers.  Exempt computer
professionals generally include engineers, program designers, and other
persons who perform original non-repetitive tasks.

In addition, the Secretary of Labor has determined that the SCA does not
apply to contracts for maintenance, calibration, or repair of:

a. Automated data processing equipment and office
information/word processing equipment;

b. Certain scientific and medical equipment; and

c. Office/business machines not otherwise exempted, where the
manufacturer or supplier of the equipment performs such
services.

Subcontracts for commercially available services, regardless of amount,
are likewise exempt.

1.B.10.c (3) Special Exemptions

As applied to FDIC operations, provisions of the SCA do not apply to
contracts written by the FDIC acting in its receivership capacity. Should
contracts need to be written to cover the FDIC acting in both its
corporate capacity and its receivership capacity, the Contracting Officer
must assure that services related to each are segregated and that offerors
understand that the SCA wage determination applies only to services
performed for the FDIC operating in its corporate capacity.

Federal Supply Schedule (FSS) contracts, when originally executed by
GSA, make provision for related SCA wage levels as applicable to a
given contract. Therefore, an agency placing an order against the FSS is
not required to reissue an SCA wage determination for specific orders.

1.B.10.d. Penalties

For any violation of the SCA, the “party responsible” is liable for the
amount of any deductions, rebates, refunds, and underpayment
(including nonpayment) of compensation due any employee. In
addition, employees are entitled to interest on any money due at the
applicable prime rate.

1.B.10.e. Citations
41 USC 351-357.
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1.B.11.
Davis-Bacon Act

1.B.12.
Walsh-Healey
Public Contracts
Act

1.B.11.a. Applicable Statute

The Davis-Bacon Act of 1931 requires payment of not less than
prevailing wage rates to workers on Federal or federally funded
construction projects in excess of $2,000. Prevailing wage rates, set by
the Department of Labor, are the wages paid to the majority of the
laborers or mechanics falling within the same specific classifications on
similar projects, in the area during the period in question

1.B.11.b. Applicability

Contractors must comply with the Davis-Bacon Act for all construction
contracts involving construction, alteration, or refurbishment, including
painting and decorating, for $2,000 or more.

1.B.11.c. Procedures

Wage determinations are published in the Federal Register and in the
Government Printing Office Document entitled General Wage
Determinations Issued Under the Davis-Bacon and Related Acts or are
available on line at: http://davisbacon.ntis.gov.

1.B.11.d. Citation
40 USC 276a.

1.B.12.a. Applicable Statute

The Walsh-Healey Public Contracts Act requires that contractors who
supply materials, supplies, articles, or equipment be manufacturers or
regular dealers. They must conform to Federal requirements for
minimum wages, maximum hours, child labor, convict labor, and safe
and sanitary working conditions.

1.B.12.b. Applicability

The FDIC will include the Walsh-Healey Public Contracts Act in all
contracts for goods valued over $10,000.

1.B.12.c. Citation
41 USC 35-45.
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1.B.13.
Prohibition on
Practices to
Restrict
Competition

1.B.14.
Referrals to the
OoIG

An anticompetitive practice is one that eliminates or restricts competition
or restrains trade. Such practices include collusion, follow-the-leader
pricing, rotated low price proposals, sharing of business, identical prices,
and any other device intended to deprive the FDIC of the benefits of
competition. These practices may violate Federal anti-trust laws and
may be subject to prosecution by the Attorney General of the United
States. Proposals suspected of reflecting anticompetitive practices will
be rejected and reported to the Contracting Officer, CLU, and the OIG.

The Inspector General Act of 1978, as amended, establishes the OIG as
the corporate entity responsible for developing and administering a
nationwide program of audits and investigations. The program is
designed to detect and prevent fraud, waste, abuse, and gross
mismanagement. It encompasses audits and investigations of all FDIC
activities and entities doing business with the FDIC. The OIG initiates
audits and investigations, at any time, in areas of the FDIC's and its
contractors' operations when it suspects fraud, waste, abuse, or gross
mismanagement.
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1.C. FDIC CONTRACT FILE MANAGEMENT

1.C.1. Each ASB must maintain an official contract file system that will include
Official Contract  all contract information from the point that a completed Requirements
File Package is received by ASB through the closeout of the contract.

a. The Head of each ASB will appoint authorized contracting
personnel who will be responsible for establishing and
maintaining the contract file room or ensuring that the contract
files are properly secured.

b. All contract files must be placed in numerical order by contract.

Access to the file room must be restricted to only authorized
contracting personnel. All personnel will be required to sign
file cards to obtain files from the official contract file room.

d. All documentation related to contract actions, including invoices
processed by ASB, must be maintained in the official contract
file.

e. All information pertaining to a contract must remain in the
official contract file through closeout and while in records
storage. The exception is for unsuccessful proposals. These
may be archived sixty to ninety days after contract award.

f. Contract information will be retained in compliance with
FDIC’s Record Retention Policy stated in 5.0., Contract Files
Record Retention.

1.C.2. 1.C.2.a. Contract Numbering

Contract All contract files will be numbered using the official FDIC contract
Numbering numbering system. This system is illustrated below.

System 96 00189 F BB 002

The definitions are:

96 - The last two digits of the year in which the purchase order or
contract is being created;

189 - A sequential number created by ASB for the contract;
F - The class of order of the contract (class of order is explained
in the Purchase Order System (POS) User Guide);

BB - A buyer code that identifies the Contracting Officer who
is creating the contract; and

002 - A sequential number for all modifications to a contract.
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1.C.3.
Filing
Requirements

1.C.2.b. Task Order Numbering
Task order designations are as follows:
96 00189 F BB 001 96/002

The contract numbering system remains the same with the addition of
the two task order designations. The definitions of the task order
designation are as follows:

96. The last 2 digits of the year in which a task order for a
contract is issued.

002. The number of a task order issued against a contract. Task
orders are numbered sequentially beginning with 001.

1.C.3.a. Basis of Filing

The FDIC must establish a file folder for each contract, labeled with the
relevant number.

1.C.3.b. Initiation of File

The file must be created and placed in the file room or in a secured area
as soon as the Contracting Officer begins work on the contract. This file
must include a copy of the Requirements Package and describe the
contracting method to be used.
1.C.3.c. Types of File Folder

Until the time of award, the Contracting Officer will maintain the file.
File folders will be created for each of the following:

1. Purchase orders;

Contracts and multiple-order requirements contracts;
Basic ordering agreements (BOAS);

Task orders; and

Other contract instruments (e.g., Interagency Agreements).

1.C.3.d. Multiple Awards

Where a solicitation results in multiple awards (e.g., for a basic ordering
agreement), a separate file must be created for each contract issued. A
master file should contain the solicitation information.

1.C.3.e. Partitions of File

Each official contract file will use one or more six-partition file folders.
Purchase order files will use a two-partition file folder. Exhibit XXII,
Contracting File Checklists, shows the required contents of each file
partition.

a b~ wn
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1.C.A4.
Review and Audit

1.C.5.
Requirements for
the File Room

Authorized contracting personnel will review the information in POS
periodically to ensure that all contract actions that are in process have
documentation in the official contract file.

The FDIC’s official contract files are subject to review by OIG and the
GAO.

1.C.5.a. Responsibility

Authorized contracting personnel must ensure that the file room is
secure; and that adequate staff are available to create, remove, and
replace file folders at the request of the Contracting Officer.

1.C.5.a (1) File Cards

A “file card” must be prepared for every file folder. This card will
include the identity of the file (contract, task order agreement, task order,
or purchase order) and a record of each date that the file is taken out of
the file room. The card will be signed by the person who removes the
file, and should denote a responsible person (e.g., the Contracting
Officer) if removed by a procurement clerk. When files are returned, the
return will be annotated on the card.

1.C.5.a (2) Restricted Access

Only ASB authorized personnel will have unrestricted access to the file
room. All personnel must sign file cards to check files in and out of the
file room following established procedures.

1.C.5.a(3) Service

Authorized contracting personnel will ensure that file room access is
available during normal business hours and that the file room is secured
at the end of each day.

1.C.5.a (4) Initiating the Contract File
Each Contracting Officer is responsible for establishing a contract file

for each new contract. A separate contract file must not be established
for modifications and other actions taken on the same contract.

1.C.5.b. Handling Requests for Information
1.C.5.b (1) Timely Response
The Contracting Officer will request the removal of files from the file

room in person, or by a designee. The authorized contracting personnel
will retrieve the file in a timely manner.

1.C.5.b (2) Signature on File Card
The authorized contracting personnel will enter the date and responsible
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1.C.6.
Handling
Proposals

1.C.7.
Inactive Files

person’s name on the file card and obtain the signature of the person
retrieving the file. The authorized contracting personnel will return the
file card to the official contract file.

1.C.5.c. Accountability for Contracting Files

If a Contracting Officer requests a file that has already been checked out,
the authorized contracting personnel will give the name of the
Contracting Officer who has the file to the requestor. Contract files
should reside in the file room, except when needed by Contracting
Officers to process contract actions. It is the responsibility of the
Contracting Officer to ensure that a contract file is returned to the file
room as contract actions are completed.

1.C.5.d. Transfer

If it is necessary to transfer a file from one Contracting Officer to
another, the file room must be notified of the transfer. The transfer
should be noted on the file card.

1.C.5.e. Inventory Control Checks

Authorized contracting personnel will perform a quarterly inventory
control check on all contract files. At this point, Contracting Officers
will be required to return all contract files for inventory reconciliation.
Advance notice of at least three business days will be given for all
inventory control checks.

1.C.5.f. Returned Files

Each time a Contracting Officer returns a contract file to the file room,
authorized contracting personnel must retrieve the file card, and sign it
to show that the file has been returned. The file and the file card must be
immediately returned to the official contract file.

Proposals may be filed separately from the remainder of the official
contract file. However, the location of the proposals must be noted in
the official contract file. All proposals, except that of the selected firm,
may be archived within sixty to ninety days after contract award, 5.0.,
Contract Files Record Retention.

The Contracting Officer may designate a contract file as inactive, when
the last invoice is paid and no outstanding issues remain. To maximize
the efficiency of the file room, inactive files may be filed in a separate
location within the file room until contract closeout is completed. After
contract closeout, files will be archived in accordance with records
management procedures, 5.0., Contract Files Record Retention.
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1.C.8. The Contracting Officer must ensure that all documents are filed in the
Maintaining the official contract before contract award.

Official Contract  The Contracting Officer will periodically review the official contract
File files to ensure that all required documents are present. If they are not, the
Contracting Officer must justify why they are missing.
The Contracting Officer must take immediate steps to obtain missing
information (e.g., by obtaining copies from the Program Office or the
contractor).

During contract closeout, the Contracting Officer will conduct a final
review of the official contract file.
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1.D. SUBSIDIARY CONTRACTING

1.D.1.
Background

1.D.2.
Applicability of
the APM

1.D.3.
Board Resolution

1.D.4.
Service and
Agency Agreement

1.D.5.
Contracting
Capacity

The board of directors and officers of a subsidiary, not the FDIC or the
receivership, are responsible for managing the business and affairs of
the subsidiary. Policies and procedures otherwise applicable to the
receivership do not apply to the subsidiary. The directors of the
subsidiary may determine, in the exercise of both their fiduciary duties
to the subsidiary and their business judgment, if the subsidiary will be
subject to specific contracting policies and procedures. It is imperative
that the independent legal status of the subsidiary is maintained.

If a subsidiary chooses to follow the APM for contracting, a Resolution
of the board of directors of the subsidiary (Resolution) and a Service
and Agency Agreement (SAA) are required. The Division of
Resolutions and Receiverships (DRR) defines the contracting
requirements and performs oversight management.

The Resolution provides authority to the FDIC to take a specified
action(s) on behalf of the subsidiary. The Resolution must authorize the
FDIC to contract for goods and services on behalf of the subsidiary.

If the FDIC is given the authority to contract on behalf of the
subsidiary, the SAA must identify the assets and the asset management
responsibilities, and transfer them from the subsidiary to the FDIC. The
appropriate officials of DRR will execute the SAA on behalf of the
FDIC, and those with proper-delegated authority will execute it on
behalf of the subsidiary. Contracting support related to the assets will
be performed by Contracting Officers in ASB in accordance with the
APM, regardless of the subsidiary’s operating status. SAAs are
discussed in Chapter XI1I, Management and Disposition of Subsidiaries,
of the DRR Asset Disposition Manual.

When a third party contract is to be executed for a subsidiary’s asset(s),
the contract will be in the receivership capacity and signed by “FDIC as
Receiver for (name of institution), as Agent for (name of subsidiary).”
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1.D.6. The subsidiary is responsible for payment of invoices for subsidiary

Processing contracts in POS, although they are processed in the same manner as

Invoices other invoices (see 5.H., Contract Payments).

1.D.7. The Contracting Officer will obtain both the Resolution and SAA, and

Documentation any other documentation, from the Program Office that supports FDIC
contracting on behalf of the subsidiary, and place it in the official
contact file.
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1.E. FINDER’S FEE

1.E.1. This section relates to the location of dormant assets by private entities.

Background There may be significant assets of cash or cash-equivalents belonging to
failed institutions, conservatorships, and receiverships existing in
various locations. In some instances they are not known, have not been
identified; therefore, are not being recovered.

1.E.2. In instances where private entities offer to locate and identify assets of
Use of Private cash or cash-equivalents that are considered unclaimed, abandoned, or
Sector Firms lost, in return for a finder’s fee or referral fee, payment will be made

from the recovery and subsequent collection of the lost property. The
engagement of finders is not covered under the APM, but is controlled
by DRR and its Asset Disposition Manual.

A payment authorization voucher (PAV) will be used to pay the fees.
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1.F. USE OF PAYMENT AUTHORIZATION VOUCHERS

1.F.1.

Use of Payment
Authorization
Vouchers

There are circumstances where goods or services obtained by the
Corporation in the normal course of business, are not procured by a
Contracting Officer. Expenses for these types of goods and services are
listed below and represent the only circumstances where payment may
be made by a PAV (For definition of Non-Procurement Related
Expenses, see Exhibit I, Expenditure Delegations for Contracts, Leases,
Legal Services, and Non-Procurement Related Expenses).

1.F.1.a. Non-Procurement Administrative-Related Expenses
1.F.1.a (1) Travel-Related Services

Facilities and services arrangements made by the FDIC's travel agency
services contractor including but not limited to seminars, meetings,
conferences, training sessions and bank closings.

1.F.1.a (2) Utilities
Utilities and local telephone services may be interpreted as including the
actual cost of services associated with cellular/mobile phones, pagers,

etc. However, any actual equipment costs should not be paid for by
PAV, but by purchase order.

1.F.1.a(3) Catering Services

Payment to contractors operating food services operations catering
functions in FDIC buildings.

1.F.1.a (4) Postage
Postage obtained from the U.S. Post Office.
1.F.1.a (5) Travel Expenses

Payments to reimburse FDIC employees for expenses incurred while on
travel status, such as rental of rooms or workspace, and related
equipment and services, as listed in the Government Travel Regulations
(GTR), Section 10710.

1.F.1.a (6) Invitational Travel

Payments to reimburse speakers and others invited to attend official
FDIC meetings and functions.

1.F.1.a (7) Membership Fees

Payments of membership fees or dues associated with corporate
sponsored memberships for FDIC employees in professional
associations, in accordance with FDIC Circular 2660.1, Corporation
Guidelines for Membership In Professional Organizations.
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1.F.1.a (8) Relocation Expenses

Payments to reimburse FDIC employees for relocation and related
expenses, in accordance with the GTR. Only the Travel and Relocation
Unit in Washington, DC may authorize these payments.

1.F.1.a (9) Training Expenses

Payments to reimburse FDIC employees for training expenses (must be
supported by a canceled check indicating that the employee has made
payment to the contractor) under an approved SF182.

1.F.1.a (10) Licensing Fees
Payments to reimburse FDIC employees for licensing fees relative to

maintaining professional accounting for financial certification,
including a Certified Public Accountant Certificate.

1.F.1.a(11) Miscellaneous ltems

Payments for other miscellaneous items such as: commuter payments,
replenishment of petty cash or imprest funds, rental of post office boxes,
clothing allowances for FDIC drivers in accordance with FDIC policies
and procedures, and refunds resulting from duplicate or overpayment to
the FDIC.

1.F.1.a(12) Rent Payment

Payments of rent, including operating expense and tax pass-throughs, as
set forth in the FDIC leases.

1.F.1.a (13) Payments to Lessors for Lease Related Expenses

Payments to lessors for expense other than rent, either stipulated in, or
provided for, under the lease. Such goods and services will be provided
by or through the lessor and will be associated with the day-to-day
operation of FDIC leased space. The following is a non-exclusive
listing of examples of goods and services covered by this item:

a. After hours and miscellaneous HVAC;
b. Added janitorial and trash removal;

c. Mechanical, plumbing, and electrical services (including
replacement of light bulbs and tubes);

d. Repairs to appliances affixed to the leased premises;
e. Additional pest control services; and
f.  Miscellaneous carpentry, painting, and repairs.

1.F.1.a (14) Subscriptions

Payment to reimburse Division of Supervision and Consumer Protection
(DSC) field office personnel for periodical subscriptions and/or book
purchases up to $115.00 in accordance with the Field Subscription
Program.
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1.F.1.a (15) Expenses Associated with Senior Executive-Level
Meetings

Payment to reimburse Senior Executives (i.e., E-3 Level and higher) for
expenses associated with business meetings, including but not limited to
meals and meeting rooms.

1.F.1.a (16) EDIC Bills of Lading Expenses

Payments to reimburse General Services Administration (GSA)
contractors for FDIC-approved expenses under official FDIC bills of
lading.

1.F.1.a(17) Expressions of Sympathy and Acknowledgement of
Personal Events

Donations to charities and expenses for U.S. Savings Bonds to
acknowledge births and adoptions pursuant to Directive 2800.1 dated
February 15, 1997.

1.F.1.a (18) Financial Obligations Under RTC Contracts

Payments relating to contractor claims, settlements and/or aged/unpaid
invoices resulting from closeout activities under RTC contracts that
were not officially transitioned to the FDIC or recorded in POS.

1.F.1.a(19) Job Fairs

Registration fees for job fairs associated with recruiting new FDIC
employees only when payment cannot be made with the FDIC
Procurement Credit Card.

1.F.1.a (20) Visiting Scholar Program

Payments required under an Intergovernmental Personnel Act
Assignment  Agreement to Universities, or other non-profit
organizations for reimbursement of salaries, fringe benefits, and travel
subsistence expenses.

1.F.1.a (21) Newspaper Advertisements

Payment for newspaper advertisements.
1.F.1.b. Non-Procurement Business/L egal-Related Expenses
1.F.1.b (1) Payments to Financial Institutions

Payments to financial institutions for loss sharing or assistance
agreement transactions, settlement transactions and bank failure closing
activities, such as payment of initial funds to the assuming or agent
bank and payment to the Federal Reserve Bank to enable the release of
loans that were pledged by the bank prior to closing. This will also
include expenses incurred by the FDIC as a non-lead participant in a
loan payable to the lead participant.
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1.F.1.b (2) Real Property Taxes

Payments of real property taxes on real estate owned or managed by the
FDIC in either its corporate or its receivership capacity. This does not
include payments related to contracts for tax appeal services or taxes
paid directly by property managers.

1.F.1.b (3) Occupancy Taxes

Payments of occupancy taxes to the State of Virginia and Arlington
County for state bank examiners who stayed at the Seidman Student
Center.

1.F.1.b (4) State and Local Charges

Payments to Federal, state and municipal government entities for items
that, by their nature, are not competitively bid, such as building permits
and inspection fees.

1.F.1.b (5) Proceedings

Payments associated with legal proceedings or matters such as
judgments, court costs, filing fees, bond fees in judicial and non-judicial
foreclosures, court and county clerk fees, Uniform Commercial Code
fees, subpoena fees, witness fees, sheriff or process server fees, referee
fees, receiver fees, advance checks for foreclosed assets to be purchased
by DRR, court reporters, and experts to assist in the preparation and
evaluation of a legal matter.

1.F.1.b (6) Escrow Funds

Payment of funds held in escrow, such as trustee for owner funds and
work-in-process accounts.

1.F.1.b (7) Discretionary Claims

Payments of discretionary claims (general creditor and uninsured
depositor claims).

1.F.1.b (8) Legal Division Expenses

Payments of Legal Division expenses that cannot be processed through
the Legal Services invoice system, such as indemnification of bank
officers or FDIC employees.

1.F.1.b (9) Asset Pool Servicers

Payments to Asset Pool Servicers involving previously authorized
assistance agreements for contractor operating expenses, incentive fees,
and permitted advances pursuant to the Servicing Agreement.

1.F.1.b (10) Subsidy Expenses

Payment to reimburse a receivership for subsidy expenses such as
discounts or other closing assistance paid by the FDIC as part of the
Affordable Housing Program.
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1.F.1.b (11) Banking Services

Payments to depository institutions for cleared checks, bank service
fees, and the purchase of returned checks, and for services to manage
the banking relationships of the corporation and receiverships by the
Division of Finance (DOF).

1.F.1.b (12) Borrowing Charges

Payments of funds to the receiverships as result of a borrowing from the
corporation.

1.F.1.b (13) Receivership Expenses

Payments to the Corporation for receivership billings, borrowings, cash
sweeps, etc.

1.F.1.b (14) Tax Filing Servicers

Payments to tax filing servicers for amounts withheld from employee
relocation benefits, due and payable to tax authorities.

1.F.1.b (15) Mortgages

Payments of principal balance on obligations owed on notes or
mortgages payable.

1.F.1.b (16) Refunds

Payments of member bank FDIC insurance assessment refunds.
1.F.1.b (17) Transfer of Funds

Transfer of funds from/to split receivership bank and home locations.

1.F.1.b (18) Legal Notices
Payments for legal notices of claims required by statute.

1.F.1.b (19) FEinder’s Fees

Payment (called Finder’s Fees) to private sector firms or individuals in
return for the recovery of the FDIC lost property in accordance with the
policies and procedures in 1.E., Finder’s Fee.

1.F.1.b (20) Affordable Housing Program Expenses

Payments to Technical Assistance Advisors when services have been
secured by the FDIC Memoranda of Understanding for activities related
to the promotion of sales of qualifying residential properties, from
training to pre-marketing activities through closing. Also included are
payments to monitoring agencies (state housing finance agencies, local
entities, and national and local nonprofit organizations) for
administrative and monitoring fees pursuant to Memoranda of
Understanding and/or Land Use Restriction Agreements.

1.F.1.b (21) Affordable Housing Program Advisory Board Expenses

Administrative support and payment of those expenses covered under
the Charter of the Affordable Housing Advisory Board. These expenses
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include, but are not limited to, travel, meeting space, hotel services,
car/van rental for property tours, legal transcription services, per diem,
and invitational travel expenses for witnesses.

1.F.1.b (22) Transcripts Expenses

Payments for transcripts and/or other deposition documentation required
by the FDIC but produced by opposing counsel or court-appointed
reporters (i.e., produced outside the control of the FDIC).

1.F.1.b (23) Monthly Cooperative Maintenance Fees

Expenses for monthly cooperative maintenance fees for assets owned by
the FDIC in either its receivership or corporate capacity.

1.F.1.b (24) Payments to Other Agencies

Payments to other State, Local and Federal agencies for goods and
services.

1.F.1.b (25) Call Report Processing

Payments to reimburse the Federal Financial Institution Examination
Counsel (FFIEC) for costs incurred as part of Call Report Processing.
The Call Report is a quarterly financial statement that is jointly
developed by and filed by the Federal Reserve Board, the FDIC, and the
Office of the Comptroller of the Currency.

1.F.1.b (26) Property Management

Permitted advances pursuant to the Property Management Agreement.
1.F.1.b (27) Ground Lease

Payments for ground lease expense when paid directly by the FDIC.
1.F.1.c. RTC Mortgage Backed Securities (MBS) Expenses:

1.F.1.c (1) Administration Expenses

Payments for fair market valuations and legal opinions incurred in the
course of terminating existing RTC issued MBS. Also, payments for
expenses related to the administration and termination of existing RTC

issued MBS that are associated with and required under the transaction
Pooling and Servicing Agreement.

1.F.1.c (2) Rating Agency Expenses
Payments to Rating Agency Firms for providing reviews of reserve fund

reductions, which are necessary in order to ensure the certificates
maintain their current ratings, and

1.F.1.c (3) Trailing expenses subsequent to the termination of an RTC
is Assignment and Recordation Expenses

Payments associated with the recording and assignment of mortgage
loans into trusts, as required and set forth in the Pooling and Servicing
Agreement of each RTC issued MBS.
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1.F.2.
Payments
Authorized by
PAV

1.F.3.

Reporting
Improper Use of
PAVs

1.F.4.
Sanctions

FDIC organizational units must submit a completed PAV to the
Accounts Payable Processing Unit, DOF. The PAV must provide all
required accounting data and must be signed by an individual with
delegated expenditure authority for the expense. In addition, all PAVs
must cite the basis for authorizing the payment as stated in 1.F.1, Use of
Payment Authorization VVouchers. If the APM reference is not listed on
the PAV, it will be returned to the approving official for correction.

PAVs that are used to circumvent the official contracting process will
be reported to the Director, DOA on a quarterly basis. DOF will
provide ASB with a copy of all improper PAVs quarterly, and ASB will
consolidate the information into a report. The report will include the
name of the official who authorized the payment, date of authorization,
date of payment, amount, and description of the goods or services
procured.

When appropriate, the authorization of one or more payments for
improperly acquired goods or services may result in the revocation of
the authorizing official's expenditure authority and any other
disciplinary action deemed appropriate for acting outside the scope of
his or her authority.
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1.G. CLOSING SUPPORT FOR FINANCIAL INSTITUTION CONTRACTS

1.G.1.
Pre-Closing
Activities

1.G.2.
Post Closing
Activities

Before closing a financial institution, the Contracting Officer, with DRR
and the Legal Division, will complete an initial inventory of the
institution’s contracts, during the on-site review, to determine the dollar
value/ceiling price, period of performance, description of services, and
general terms and conditions. The Contracting Officer will use best
efforts to obtain copies of all institution contracts. The initial contracts
inventory will be used to reconcile against the status of the institution’s
contracts ninety days following the closing.

1.G.2.a. Post Closing Review of Institutions Contracts
Ninety calendar days following the closing, the Contracting Officer and
DRR will conduct a post closing review of all the institution’s contracts.
The purpose of this review is to reconcile this list with the initial
inventory completed during the pre-closing on-site review.
1.G.2.b. Identification
The post closing review will identify:

1. Contracts that have been assumed by the assuming

institution;
2. Contracts that have been repudiated by the FDIC,;

3. Contracts that have been or will be retained by the FDIC;
and

4. Contracts that require additional time for the repudiation
decision.

Even though disposition decisions on most institution contracts should
generally be made at the ninety-day-post-closing date, DRR will have
up to one-hundred-eighty calendar days from the closing to make a
repudiation decision on a contract.

1.G.2.c. Additional Information

In addition to the information obtained during the pre-closing review,
the Contracting Officer will obtain the following information for each
contract that has been or will be retained by the FDIC:

1. Payment schedules;
2. Analysis of terms and conditions (e.g., egregious provisions);

3. Potential conflicts of interest, and integrity and fitness of the
contractor;

4. Cost effectiveness of the contract and the availability of
ongoing FDIC contracts that could provide more attractive
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terms;
5. Adequacy of the performance to date; and
6. Legal Division review, if appropriate.

1.G.2.d. Preparation of Expenditure Authority Case

Following the ninety-day post closing review, DRR will prepare a case
for expenditure authority in the total aggregate dollar value, for each
contract, to continue performance through expiration. The case will
break out the total dollar amounts of each contract. The expenditure
authority will be based upon the information known at the time, and
current service levels. Additional expenditure authority will not be
required for minor increases in a contract’s ceiling price unless the
increase is based on adding additional (new) requirements. The case
will be prepared and submitted for approval as soon as possible
following the ninety-day review.

1.G.2.e. Contract Administration Activities

Between the closing and the FDIC’s decision to retain or repudiate a
contract(s), DRR has the authority to approve invoices for acceptable
work under institution contracts. However, all required contract
modifications, claims, or issues requiring contract interpretations will be
handled by the Contracting Officer, with input from DRR and the Legal
Division, as necessary. During this period, if a contract requires
modification, this will constitute a decision to retain the contract and it
will be subject to contract administration in accordance with the APM.

1.G.2.f. Retained Contracts

The appointed DRR Oversight Manager and the Contracting Officer
will administer all retained contracts jointly in accordance with the
APM, including invoice processing, to the fullest extent possible. The
Contracting Officer, in consultation with the Oversight Manager and the
Legal Division, should attempt to enter into a bilateral modification of
these contracts to convert them to the FDIC’s standard contract
documents, including the FDIC General Provisions. While the extent to
which a contract can be modified will differ from one contract to
another, the Contracting Officer will, at a minimum, negotiate invoicing
and payment procedures.
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1.H. CONTRACTOR CONFLICTS OF INTEREST, ELIGIBILITY, AND
WAIVER PROCEDURES

1.H.1.
Applicability

The FDIC will not award contracts for services to contractors that have
disqualifying conditions, or conflicts of interest associated with a
particular contract, or permit contractors to continue performance with
such conflicts or conditions, unless such conflicts or conditions are
waived by the FDIC, or are eliminated by the contractor.

This policy is based upon Exhibit XXIIl, 12 CFR Part 366 Contractor
Conflicts of Interest Regulations.

1.H.1.a. Limitations and Requirements

These limitations and requirements procedures apply to all former RTC
contracts to which the FDIC succeeded at sunset. Furthermore, they
apply to any FDIC contract entered into on or after April 10, 1996, and
to any existing FDIC contracts that were modified or extended on or
after April 10, 1996, or at the time the FDIC exercises an option.

1.H.1.b. Exclusions

These limitations and requirements do not apply when the FDIC is
acting as a conservator of a failed financial institution, or when
operating a bridge bank.

These limitations and requirements do not apply to contracts for the
acquisition of goods. The fact that a contract for the acquisition of
goods may also include incidental services would not subject the
contractor to these limitations and requirements. Incidental services
may include technical support, installation, and set-up services that are
generally available to purchasers of similar goods.

1.H.1.c. Disqualifying Conditions under 12 CFR Part 366

No person will perform services under an FDIC contract, and no
contractor will enter into any contract with the FDIC if that person:

1. Has been convicted of any felony;

2. Has been removed from, or prohibited from participating in the
affairs of, any insured depository institution pursuant to any final
enforcement action by the Office of the Comptroller of the
Currency, the Office of Thrift Supervision, the Board of
Governors of the Federal Reserve System, or the FDIC, or their
SUCCessors;

3. Has demonstrated a pattern or practice of defalcation regarding
obligations; or

4. Has caused a substantial loss to any Federal deposit insurance
funds.
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Contractors with disqualifying conditions that arise prior to or after
award are required to notify the FDIC in writing within ten calendar
days, and will be handled in accordance with 12 CFR part 366. There
are no waivers for disqualifying conditions.

1.H.1.d. Waivers

Waivers of conflicts of interest will only be granted when, in light of all
relevant circumstances, the interests of the FDIC in the contractor's
participation outweigh the concern that a reasonable person may
question the integrity of the FDIC's operations.

1.H.1l.e. Subsequent Submissions
During the term of the contract, the contractor will:

1. Verify the required information for any employee, agent, or
subcontractor who will perform services under the contract for
whom such information has not been previously verified, prior
to such employee, agent, or subcontractor performing services
under the contract; and

2. Immediately notify the FDIC if any of the information
submitted was incorrect at the time of submission or has
subsequently become incorrect.

1.H.1.f. Failure to Provide Information

A contractor that fails to provide any required information, or misstates
a material fact, may be determined by the FDIC to be ineligible for the
award of the contract for which such information is required, or be in
default with respect to any existing contract for which such information
is required.

1.H.1.g9. Retention of Information

A contractor must retain the information upon which it relied in
preparing its certification(s) during the term of the contract, and for a
period of three years following the termination or expiration of the
contract, and will make such information available for review by the
FDIC upon request.

1.H.1.h. Delayed Compliance in Emergencies

In emergencies, when unforeseeable circumstances make it necessary to
contract immediately, in order to protect FDIC personnel or property,
the FDIC may authorize delayed compliance with this requirement.

1.H.1.i. Additional Contract Requirements

In addition to the provisions of this part, the FDIC may include in its
contract, provisions, conditions, and limitations, including additional
standards for contractor eligibility.
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1.H.2.
Minimum
Standards

1.H.3.
Procedures

In connection with the performance of any contract, and during the term
of the contract, a contractor and any person performing services under
the contract must adhere to the standards set forth in 12 CFR Part 366.7
and 366.8(c).

1.H.3.a. Contractor Integrity and Fitness Representations and

Certifications

These procedures apply to solicitation and award activities when a
contractor completes the Contractor Integrity and Fitness
Representations and Certifications Form and is unable to certify to any
item on the form. These procedures also apply when contractors bring
potential conflicts of interest to the attention of the FDIC. When the
Eligibility Form or the matter indicates a potential or actual conflict of
interest, the Contracting Officer will refer the matter to the Policy and
Operations Section of ASB, for review, coordination with, and
resolution by CLU. Field eligibility and conflict of interest issues
should be forwarded to the Regional Office's contracting staff.
Likewise, the Regional Office's contracting staff should forward those
issues to the Policy and Operations Section in Washington, DC for
coordination with and resolution by CLU.

1.H.3.b. Acquisition Services Branch (ASB)

ASB is responsible for reviewing contractor submissions and identifying
eligibility issues under 12 CFR Part 366. Generally, eligibility issues
arise:

1. During the review of applications submitted by contractors who
have expressed an interest in providing services to the FDIC,;

2. During the review of eligibility representations and certifications
submitted by potential and current contractors in connection with
a solicitation or modification of a contract;

3. In arequest for a waiver of a conflict of interest submitted by a
contractor (either upon their own identification of such issues or
identification of such issues by the FDIC);

4. In a request for eligibility representations and certification
limitations;

5. From outside sources of information such as other contractors,
media, etc.; or

6. Upon referral of contractor information from the FDIC Regional
Offices.
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A potential contractor who submits an offer in response to a solicitation
on a contracting action of $25,000 or greater, or substantive
modification of an existing contract must submit more detailed
contractor eligibility requirements certifications and answer additional
questions regarding eligibility, contractor eligibility requirements, and
conflicts of interest. ASB reviews the contractor's eligibility
certification(s) for completeness and for identification of a potential
eligibility issue. Such eligibility issues include:

1. Applications and certifications which indicate grounds for
prohibition under Part 366;

2. Applications and certifications with qualifications;
3. Applications and certifications which appear to be false; and
4. Conflicts of interest.

If the certification(s) is/are complete and no eligibility issue is identified,
ASB will approve the contractor's eligibility certification(s) for possible
contract modification or award. If the certification(s) is/are incomplete,
ASB will obtain the missing information from the contractor. ASB will
refer any eligibility issue regarding the recommended awardee to CLU
as early as possible in the contracting process.

When ASB identifies a potential eligibility or conflict of interest issue, it
will notify the affected contractor and send a copy of that notification to
CLU. When referring an eligibility or conflict of interest issue to CLU,
ASB will provide the appropriate solicitation or contract documents.
Additionally, ASB will contact the potential contractor and obtain any
documents that may be requested by CLU for its review and resolution
of the issue.

1.H.3.c. The Contracting Law Unit (CLU)
1.H.3.c (1) Counsel

The Contracting Law Unit (CLU) of the Legal Division provides legal
counsel to ASB in resolving independent contractor issues. CLU will
address eligibility cases involving litigation, cases of first impression,
and other appropriate cases before those actions are finalized. Once
CLU has completed its review, it will send its analysis identifying the
legally supportable action(s) to ASB along with any supplementary
evidence it has gathered.

1.H.3.c (1) a Administration

CLU is responsible for the administration of the Contractor Conflicts of
Interest Regulations (12 CFR Part 366) with respect to all contracts for
services, with the exception of legal services. CLU determines whether
an independent contractor meets the standards enumerated in 12 CFR
Part 366 and is eligible to provide services to the FDIC. CLU will
coordinate with ASB on eligibility determinations.

Acquisition Policy Manual

1-34 May 31, 2004




Chapter 1

Authority, Responsibility and Policy

1.H.3.c (1) b Review

Upon referral by ASB, CLU will review conflicts of interests in the
certification(s) for the recommended awardee. CLU will act on requests
for a waiver of an eligibility requirement or a conflict of interest under
12 CFR Part 366 only for the recommended awardee in a contract
action. CLU will issue a written decision of its determination and
furnish a copy to ASB and the FDIC Reading Room. CLU will also
prepare eligibility determination cases, conflict of interest waiver cases,
final determination appeal cases, or other documents for review by the
Corporation Ethics Committee (CEC) where CLU determines that a
particular case is one that merits consideration. All cases for
consideration by CEC will be reviewed by ASB prior to their
submission.

1.H.3.d. The General Counsel

The General Counsel of FDIC, or his or her designee, is responsible for
administering procedures with respect to contracts for the provision of
services by law firms or sole practitioner lawyers.

1.H.3.e. Security Management Section (SMS)

The SMS conducts background checks on contractors, subcontractors,
and key employees at the request of ASB. If SMS identifies an
eligibility issue or a conflict of interest, it will refer that matter to ASB
and CLU.

1.H.3.f. Office of the Inspector General (OIG)

The OIG is responsible for investigating contractor misconduct and
allegations of criminal conduct under 12 CFR Part 366. The OIG, CLU,
or ASB may receive allegations of contractor misconduct. ASB and
CLU will refer allegations they receive to the OIG for investigation.

1.H.3.g. Corporation Ethics Committee (CEC)

The CEC serves as an appellate body for reconsideration of decisions
regarding contractor conflicts of interest made by CLU. CEC has the
authority to reverse, stay, or uphold a final decision. Requests for
reconsideration of denials of waivers of conflicts of interest, waivers
granted with conditions, or other adverse determinations by CLU may
be submitted by the affected contractor or by the division or office for
whose benefit the waiver decision was sought. Such submissions must
be in writing and support the request for reconsideration. Any decision
by CEC with respect to a contractor conflict of interest will constitute
the final Corpor