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I.  INTRODUCTION TO EMINENT DOMAIN

Local governments need to acquire real property for many different purposes. Sometimes, the
property owner will not accept the price the city offers or does not wish to part with his land
regardless of the price. In that instance, the public entity must begin condemnation proceedings to
obtain the needed real property. The following questions and answers provide a lay person’s
explanation of the laws that apply to these proceedings. They are intended to provide general
guidance for city officials on the issues raised in this area, but may be useful for other local
government officials as well. All officials should consult with local legal counsel regarding the
application of the law to the facts of each particular situation.

1. What is “eminent domain”?

The term “eminent domain” generally refers to the ability and power of a governmental entity to
force the sale of real property to the governmental entity for public use. The owner of the private
property that is taken must be paid just compensation.! The power of eminent domain is delegated
by statutory provisions to state agencies, political subdivisions and to certain private entities. This
power may be exercised by the governmental entities for properties that are located both inside and
outside of the entity’s taxing jurisdiction. All entities granted eminent domain authority are bound
by Constitutional restrictions imposed upon the use of such authority.?

2. What is “condemnation”?
Eminent domain refers to the general power of the government to force the sale of property;
condemnation technically refers to the procedure of acquiring the property through a forced sale.

Both terms, are often used interchangeably to refer to the process or procedure by which forced sales
of real property to a governmental entity are achieved.

3. What is the legal basis for the power of eminent domain?

The power of eminent domain, although set out in detail by statute, is part of the sovereign powers
the state inherently possesses to take private property for public use.® Both the United States
Constitution and the Texas Constitution describe the limitation on this power that requires the state
pay just compensation to the property owner.

a. The United States Constitution provides, in pertinent part:

“...nor shall private property be taken for public use, without just compensation™
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The right of a property owner to be compensated for the taking of his property by eminent
domain is a “vested right.” Any state statute that attempts to take away this right would be
unconstitutional under the Fourteenth Amendment.®

b. The Texas Constitution states:

"No person's property may be taken, damaged, or destroyed for or applied to public use
without adequate compensation."®

This constitutional provision, broader than its federal counterpart because of the reference
to “damaged” property,’ prohibits the taking of property for private purposes and operates
as a limitation on the power of the Legislature, governmental entities, and public and
private corporations.®

Pursuant to both federal and state provisions, a public entity may not take private property
for a public use without providing adequate or just compensation. Additionally, no person
may be deprived of their property except by due course of law.’

c. Section 251.001 of the Texas Local Government Code provides the basic statutory
authority of a city to use eminent domain to acquire public or private property
inside or outside of the city limits.

It states:

“When the governing body of a municipality considers it necessary, the municipality may
exercise the right of eminent domain for a public purpose to acquire public or private
property, whether located inside or outside the municipality ...”*°

This general statute grants all municipalities (home rule, general-law and special-law) the
power of eminent domain. It is important to emphasize that land may be taken by eminent
domain either inside or outside the municipal limits. Additionally, the land may be taken
from either a private entity or even from a public entity under the Texas statute.

The procedures set out in Chapter 21 of the Texas Property Code, generally referred to as

condemnation procedures, must be followed in order for a city to exercise its eminent
domain authority.
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1. INITIAL PROCEDURES

4. What are some preliminary concerns in acquiring property?

Local officials should closely supervise the preliminary acquisition process. This will resolve most
situations short of condemnation and lay the appropriate framework for litigation where necessary.

Whether the city hires outside design professionals or uses its own staff for these projects, these
persons should include realistic time periods in the project schedule for property acquisitions by the
right-of-way agent and/or attorney. Public opinion in favor of or in opposition to the project will be
a factor in estimating these time periods, as well as general opinion about the city government in the
projectarea. Many projects may occur in areas recently annexed, with possible reluctance of property
owners to deal with city officials and opposition to further development in “the country.”

The acquisition process commences in earnest when the city receives a property description from
a registered land surveyor for each parcel in the project, usually consisting of field notes and a plat.
The city may have to acquire an assortment of property rights, including fee simple title, utility
easements, temporary construction easements, drainage easements, and grading easements. The
survey should reference the type of property right involved, since it will be an attachment to the
prepared deed/easement and possibly the condemnation petition. One issue that will arise on road-
widening projects is the description by the surveyor that “after diligent search of the real property
records, no deed for Road was discovered.” Even with this disclaimer, the plat should
reflect an implied dedication or prescriptive easement over the presently maintained right-of-way
in favor of the public if supportable facts exist. Whether or not the property owner of record will be
compensated for this land is a project-specific decision depending on the length and extent of public
use and the cost of acquiring such land from a property owner who also owns required land outside
the existing right-of-way.*

Once armed with a property description, title history must be checked. Either title insurance or
independent research is necessary. Having a staff attorney perform the latter task will save the city
a good amount of money if “runsheets” can be obtained at a low rate from a local title company.
These sheets contain references to all relevant deed, easement, lien, probate and divorce documents
in the county records.

Next, hiring a licensed appraiser is usually necessary for a major project. Requiring limited-scope
appraisals will speed up the production and lower the cost for the city. Limiting the background
information in the appraisal is also strategically important, as both the city and the property owner
must provide any appraisals to each other.*? For smaller projects, real estate brokers can be hired to
provide opinions of value. They will not be used for litigation purposes, in most instances; appraisers
are the valuation experts used in this instance.
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5. How does a city initiate a condemnation proceeding?

The condemnation process begins when a city makes the determination that the taking of private
property is necessary to meet a public purpose. Each city has its own rules or procedures for
determining the necessity of acquiring such property through this process. The finding that the
acquisition is necessary to serve a public purpose should be clearly stated in a city condemnation
resolution. Additionally, for home rule cities, the provisions involving the city’s power of eminent
domain and its ability to use the condemnation process, if located in the city charter, should be cited
in the resolution and any relevant procedures therein should be followed.™

6. Is the city required to negotiate with the property owner?

After a city has determined that it must acquire certain real property, the city must negotiate in good
faith with the landowner in an attempt to reach an agreement on just compensation for the property.**
A bona fide effort by the city to come to an agreement with the landowner in advance regarding the
value of the land and any damages to any remaining, adjacent land is a prerequisite to the institution
of condemnation proceedings, as explained below. The city must investigate all aspects of the
property's value and prepare worksheets and summary sheets that are necessary and convenient to
determine the value of the property to be taken. The duty lies with the condemning city to seek out
and attempt to reach an agreement with the property owner as to the value of the property to be
taken.” If more than one party holds title to the property, the city would not have to negotiate or
make offers to all parties but might concentrate on one owner.*® These “ignored interests” might be
partial fee simple interests, lease interests, or mortgage interests, among others. Nevertheless, the
better practice would be to negotiate with all parties of interest if possible.

7. What does the city do if it is unable to agree with the property owner on
a price for the property?

Frequently, a city is unable to agree with the owner on what should be paid for the property. The
inability to agree on just compensation does not mean an inability of the city to buy the property at
any price. Rather, it means an inability to buy at a price that the condemning party should reasonably
be willing to pay. If no agreement on price can be reached, the city must then file a petition for
condemnation.

If the case later goes to trial, the court will determine as a threshold matter whether the city satisfied
the “unable to agree” prerequisite for using condemnation. This finding by the court should be made
prior to the trial of the condemnation action. Section 21.012 of the Property Code requires the city
to state in its condemnation petition that it has been unable to agree with the property owner on the
damages (the compensation for the property).*” This assertion in the petition does not create a cause
of action for failure to negotiate in good faith.*®
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8. How does a city file a condemnation action in court?

The condemnation proceeding is initiated by filing a Statement (or Petition) in Condemnation. A
city's Petition in Condemnation sets forth the interest sought to be acquired from the landowner. The
Property Code requires that the Statement in Condemnation contain four elements to be sufficient
to invoke condemnation proceedings:

a. A description of the property. The description must be specific enough that a

surveyor could go onto the land and mark out the property sought to be condemned.

It may be fairly implied that such a description should be by metes and bounds, as

used in deed conveyances, so that a surveyor could locate the property.’* The

description in a petition for condemnation of the land to be taken must appear either

on the face of the petition or by other writing referred to in the petition. Failure to

adequately describe the land to be taken in the petition divests the court of
jurisdiction over the condemnation proceeding.”

b. A statement of the purpose of the intended use of the property by the
condemning city. Such a use should be for a public purpose that the city plans to
undertake or is already performed by the city. Texas court cases have made it clear
that any legislative declaration of public purpose (including a city council’s
resolution) will probably be upheld short of a showing of fraud.

C. A listing of the names of the owners of the property. The condemning city must
make a good faith effort to (and certainly should, if possible) name all ownership
interests in the property, but the petition does not necessarily have to name
mortgagees of the property.?

An allegation of ownership is also required to be included in the petition for
condemnation. To prevent persons with an interest in the property from being able
to later challenge the condemnation, it is necessary to make such persons a
party/defendant in the case. The petition is sufficient when it alleges that the
defendants owned or claimed to own some interest in the property to be taken.

d. A statement of the inability of the city and the landowner to agree on damages
to the property. This has been discussed above. See question #7.

Q. What courts have jurisdiction in a condemnation proceeding?

Section 21.001 of the Property Code states that district courts and county courts at law have
concurrent jurisdiction in eminent domain proceedings. The county courts and municipal courts
have no jurisdiction.”® If an eminent domain case is pending in a county court at law and a question
arises involving title to the property, such as the city claiming title to the property, the case must be
transferred to the district court.?* There are a few instances in which the jurisdictional provisions of
Chapter 21 do not apply, so always check the enabling statute for a particular county court at law.%
Also, if the landowner of the property is an estate, the proceedings will be in the court handling the
probate of the estate.
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Section 21.013 also contains venue provisions relating to condemnation proceedings. Venue refers
to the appropriate location for the suit to be heard. These provisions provide in part that:

a. The venue of a condemnation proceeding is in the county in which the property
owner resides if the owner resides in the same county as the property. Otherwise
the venue is in any county in which at least part of the condemned property is
located.

b. Ordinarily, if there is one or more county court at law with potential jurisdiction
over the condemned property, a party initiating a condemnation proceeding shall?®
file the petition with any authorized clerk for that court or courts.

C. A party initiating a condemnation proceeding in a county in which there is not a
county court at law must file the condemnation petition with the district clerk.”

In summary, these proceedings will normally take place in county courts at law.

I11. SPECIAL COMMISSIONERS

10. Who are “special commissioners” and what do they do?

Upon the filing of a Petition in Condemnation that satisfies the requirements of Section 21.012 of
the Texas Property Code, the judge of the court in which the condemnation petition is filed is
required to appoint three (3) disinterested persons (called “freeholders”) who reside in the county
as Special Commissioners to assess the damage (appropriate compensation) to be paid for the
property being condemned.? The judge has no discretion whether to appoint the commissioners.?

The purpose of appointing special commissioners is to create an administrative proceeding.*® The
judge acts purely as an administrative agent; he appoints commissioners and gives them the oath.
The Property Code mandates that the judge give preference in his appointments of commissioners
to persons agreed upon by the parties.®* However, failure to consult with the landowner regarding
selection of the special commissioners does not invalidate the appointment of the commissioners.*
In practice, the court will usually appoint commissioners with which it is familiar.

The commissioners in condemnation proceedings constitute a special tribunal. Once the
commissioners are appointed, they must file an oath with the court stating they will fairly and
impartially assess damages according to the law.* After taking the oath, the special commissioners
should schedule a hearing as soon as possible.** The commissioners are given similar powers to
those conferred upon a court of law and are required to administer fair and equal justice between the
landowner and condemning city. The validity of the commissioners' proceedings depends upon their
strict compliance with statutory requirements.®
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11. What procedure must be followed for the hearing before the special
commissioners?

When appointed, the commissioners must schedule a hearing for the parties. Written notice
informing the parties of the time and place of the hearing must be given at least 11 days prior to the
hearing.*

Notice of the commissioners' hearing may be served by anyone competent to testify (and therefore
prove the notice was delivered).®” Notice is accomplished, usually by the condemnor acting for the
commissioners:

1. by delivering a copy of the notice to a party, the party's agent, or to the party's
attorney;

2.  ifthe property belongsto a deceased's estate, a minor, or an otherwise legally disabled
person, and that person or estate has a legal representative, by delivering a copy to
that representative; or

3.  if the property belongs to a non-resident and such resident has not been personally
served, the commissioners may use service by publication if the owner is unknown
or if the owner of the property is avoiding service of process.®

Note that the Rules of Civil Procedure do not apply to service of notice for the commissioners’
hearing, unless specifically stated in the Property Code.

Once proper notice has been served upon all potential parties, the special commissioners may
convene the hearing and consider the evidence presented by each party.** A landowner who makes
an appearance before the special commission on the date and time of the special commissioners'
hearing waives any claim about defective notice to the landowner.*

The special commissioners' hearing is an administrative procedure, not a judicial procedure. Special
commissioners have no authority to rule on questions of law, such as whether the condemnor has the
right to condemn the property at all,** and as a result, the hearings are not required to follow strict
rules of evidence and other procedures observed in a formal trial.** Special commissioners may
compel the attendance of witnesses and the production of testimony, administer oaths, and punish
for contempt in the same manner as a county judge.*

The principle responsibility of the commissioners is to assess the damages a landowner will suffer
as a consequence of the taking of his land. This duty involves a determination of the value of the
land taken and the amount of consequential damages.** The authority of the commissioners ceases
when they file their decision with the appointing judge. The judge may not interfere with the
proceedings before they do so, however, as the court has no such authority in the administrative
proceeding.®
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12. How will the special commissioners calculate the damages in a
condemnation proceeding?

In fairly and impartially assessing damages, the special commissioners are guided by Sections 21.041
and 21.042 of the Property Code.

Section 21.041 sets out the general types of evidence that may be received by the special
commission. This section provides that the commissioners shall admit evidence on the following
topics:

a. the alleged value of the property being condemned;

b. any alleged injury to the property owner;

c.  any benefit to the property owner's remaining property; and

d. the use of the property by the condemnor seeking to acquire the property.“®

Section 21.042 sets out the parameters under which the commissioners are to make their
assessments:

1.  Special commissioners shall assess the damages according to the evidence presented.

2. Any valuation must always consider the highest and best use that the property could
be put to now or in the reasonable, foreseeable future.*’

3. If anentire tract is taken, the damage to the property owner is the local fair market
value of the property at the time of the special commission hearing.

4.  If a portion of a tract of land is condemned, the commissioners shall determine the
damage to the property owner, after estimating the extent of the injury and benefit to
the property owner and taking into account the effect of the condemnation on the
value of the property owner's remaining property. (The damages will be the fair
market value of the part taken and the damages, if any, to the remainder property as
a result of the taking.)*

5. In estimating injury or benefit, the special commissioners shall consider injury or
benefit that is peculiar to the property owner and that relates to the property owner's
ownership, use or enjoyment of the particular parcel of real property, now or in the
reasonable, foreseeable future. The commissioners may not consider injury or benefit
that the property owner experiences in common with the general public. (This
includes increased traffic difficulties getting to the property or loss of visibility from
the road.)*
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6. Ifaportion of a tract or parcel of real property is condemned for use in conjunction
with a highway project, the special commissioners shall consider the special and
direct benefits that arise from the improvement or project that are peculiar to the
property owner and that relate to the property owner's use, ownership and enjoyment
of a particular parcel or the remaining property.®

After assessing the damages and allocating the costs, special commissioners are required to make
a written statement of their decision.® The statement known as the "Award of Special
Commissioners" should be executed and dated by the commissioners and filed with the court on the
next working day after the decision is made. The Award is usually prepared by and filed by the
condemnor acting for the Commissioners. The clerk of the court is then required to send notice of
the decision to each party by certified or registered mail by the next working day.>?

13. Who pays the cost of an eminent domain proceeding?

After assessing damages (the appropriate compensation for the property), the special commissioners
must then determine the assessment of the costs for the proceeding.

Section 21.047(a) of the Texas Property Code states:

"Special Commissioners may adjudge the cost of an eminent domain proceeding against
any party. If the commissioners award greater damages that the condemnor offered. . . the
condemnor shall pay all costs. If the Commissioners Award is less than or equal to the
amount the condemnor offered before the proceedings began, the property owner shall pay
the costs."*

14. What are some other considerations important to the city condemning
the property during the initial condemnation process?

Heading off claims by filing lis pendens. Always file this type of notice in the real property
records of the county clerk’s office at the same time the petition is filed initially. It is authorized by
law and will protect the condemnor from any change in property ownership that occurs after its
filing.>

Obtaining possession of the land. The city may obtain possession by depositing the amount of the
Commissioners’ Award for damages plus any costs assessed, then obtaining an order and writ of
possession and executing the writ, if necessary.>

Obtaining and disclosing appraisal of land. It is necessary for the city to obtain an appraisal in
order to make an offer of fair market value to the landowner. Appraisal reports must be disclosed
to the landowner and any appraisals the landowner may have obtained must likewise by disclosed
to the city.*® The landowner will rarely go to the expense of preparing an appraisal because of this
disclosure requirement. The city does not have to reveal any property studies of the area that are not,
strictly speaking, appraisals of the particular property.*
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Notice of Right of Repurchase. After January 1, 2004, the city must notify the landowner in
writing that if the property is no longer required for the public use that served as the justification for
its purchase within 10 years of the property’s acquisition, the landowner has the right to repurchase
the property at its then-fair market value.®

Water rights. If the city is acquiring the property to use its water rights, new legislation in 2003
contains notification and procedural requirements.>®

V. APPEALING THE DECISION OF THE SPECIAL
COMMISSIONERS

15. How may a person appeal the decision of the special commissioners?

A condemnation proceeding only becomes a civil case if objections to the commissioners’ award are
filed within the prescribed time under Section 21.018 of the Property Code. Section 21.018 states
that a party to a condemnation proceeding may object to the findings of the special commissioners
by filing a written statement of the objections and the grounds for the objections. The statement
must be filed with the court that has jurisdiction over the proceeding. This filing must occur on or
before the first Monday following 20 days from the date that the commissioners findings were filed
with the court.®

If a property owner fails to file objections to the special commissioners award within a timely
manner, the decision of the commissioners becomes final and the court is without authority to try
the case.® The court must adopt the commissioners’ award as a judgment of the court.®

If objections to the commissioners award are filed in a timely matter, the county court at law or
district court would try the case “de novo.” A trial de novo is a judicial proceeding in which the
entire case is reconsidered. Neither party is limited to any claims or the evidence that was presented
during the special commissioners hearing.

A party who files an objection to the special commissioners award must ensure that notice of the
citation (the appeal) is issued to the adverse party. If the objecting party fails to secure service of
citation on the other party within a reasonable time, the trial court should dismiss the objections for
want of prosecution and should also reinstate the special commissioners award.®

This trial will be a judicial proceeding such as normally conducted by the court. The same evidence

discussed in question 12 above will be admissible at trial. The city will want to use experienced legal
counsel in such trials.
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