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l. STATEMENT OF INTEREST OF AMICUS CURIAE

United Policyholders was founded in 1991 as a non-profit organization
dedicated to educating the public on insurance issues and consumer rights. The
organizationis tax-exempt under Internal Revenue Code § 501(c)(3). United
Policyholdersis funded by donations and grants from individuals, businesses, and
foundations.

In addition to serving as a resource on insurance claims for disaster
victims and commercial policyholders, United Policyholders actively monitors legal and
marketplace developments affecting the interests of all policyholders. United
Policyholders receives frequent invitations to testify at legislative and other public
hearings, and to participate in regulatory proceedings on rate and policy issues.

A diverse range of policyholders throughout the United States
communicate on a regular basis with United Policyholders, which allows us to provide
important and topical information to courts throughout the country via the submission of
amicus curiae briefs in cases involving insurance principles that are likely to impact

large segments of the public.

Il QUESTION PRESENTED

Whether a court may find that a policyholder implicitly agreed to reimburse
an insurance company by accepting an insurance company's payment of a settlement

within policy limits under a unilateral reservation of a right to reimbursement.

. SUMMARY OF ARGUMENT

Contrary to this Court's Opinion, in the absence of a policy provision

providing for reimbursement rights, it would be contrary to the purpose of insurance to
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allow the insurance company to unilaterally create a right to reimbursement where none
exists. The purpose of insurance is to transfer risk. In exchange for a premium, the
parties agree to transfer the policyholder's risk of loss to the insurance company. The
rights and duties of the parties are set forth in the insurance agreement. This Court's
decision undermines the very purpose of insurance because it shifts the risks inherent
in litigation and coverage decisions back onto the policyholder's shoulders —on the
basis of extra-contractualrights not contained in the insurance policy. Moreover, a
policyholder's exposure to liability actually increases under this ruling in the form of
higher settlement costs and longer delay in resolution of coverage issues. Far from
realizing benefits, the policyholder is in a worse position than it would have been in if
there had been no insurance policy.

Reversing the Court of Appeals' judgment and effectively overruling its
decision in Matagorda County, the majority in this case states, "we are persuaded that a
right of recoupment can arise even absent an insured's express agreement to
reimburse settlement payments made by an insurer if there is no coverage." Excess

Underwriters at Lloyd's, London v. Frank's Casing Crew & Rental Tools, Inc., Case No.

02-0730, slip op. (Tex. May 27, 2005) ("Frank's Casing"); see Texas Association of

Counties County Government Risk Management Pool v. Matagorda County, 52 S.W.3d

128 (Tex. 2000), reh’q overruled (Mar. 08, 2001) ("Matagorda County").

In the absence of contract terms or favorable legal principles, the Court
resorts to weighing competing policy considerations as a basis for its decision to create
an extra-contractualright to reimbursement of settlementfunds. On the one hand, the

Court says that reimbursement rights further the public policy in fostering settlements.

PHIDOCS-43662.7 2



See Frank's Casing, at 10. On the other hand, the Court is concerned that insurance

coverage should not be created where none exists--the policyholder should not realize a
benefit for which it did not bargain, namely, payment of claims that are not covered
under the policy. See id.

The policyholder, however, is far from realizing the benefits for which it
paid its premiums. First, while encouraging settlement admittedly inures to the benefit
of injured third parties, the policyholder purchased an insurance policy primarily to
protect itself, not third parties. Second, in its haste to refrain from "creating coverage
where none exists," the Court creates a right for the insurance company that does not
exist in the policy. Id. lllogically, the policyholder pays a premium and gets left
shouldering the burden on both accounts.

This Court's decision seemingly advances the interests of the insurance
company but leaves the policyholder in a worse position that it would have been in if
there had been no policy. See Frank's Casing, at 10. Insurance becomes less likely to
be a valuable risk managementtool where there is a distinct possibility that insurance
will actually increase a policyholder's liability. The public, policyholders, and insurance
companies alike could face the negative effects of this Court's decision. Accordingly,

this Court should revisit its decision in Frank's Casing.

V. ARGUMENT

A. FRANK'S CASING'S MOTION FOR REHEARING SHOULD BE
GRANTED.

The majority states that the insurance company should be entitled to settle
with the injured party for an amount the policyholder has agreed is reasonable and then

seek reimbursement from the policyholder if the claims against it are not covered. Id. at
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9. According to the majority, the policyholder "is in the same, or at least no worse,
position than it would have been in if there had been no policy.” Id. Contrary to the
Court's view, the policyholder is indeed in a worse position than it would have been

without an insurance policy.

B. THE PURPOSE OF INSURANCE IS TO INSURE.

The first and fundamental rule is that the purpose of insurance is to insure.
Insurance is a means of risk transference whereby a policyholder transfers the risk of
loss or the responsibility for certain costs and expenses to an insurance company in
exchange for payment of a premium.' American industry today faces many business
threatening disasters. In dealing with such catastrophes —natural and man made —
businesses turn to insurance companies to save the day — and save their businesses.
Liability insurance is purchased by virtually every business organizationin the United
States as protection. It covers a broad range of claims resulting from real or imagined
bodily injury or property damage. In addition, although the main objective of an
insurance policy is to transfer the risk of a specified loss, an incidental benefit a
policyholder obtains by shifting the risk of loss is to avoid sustaining further losses which
might result in the absence of insurance, such as a forced sale of assets to meet the
liability arising from a loss.?

Insurance is an agreement whereby parties give valuable consideration for
protection from and indemnification against loss, damage, injury, or liability. The rights

and duties of the parties to the insurance contract are set forth in the insurance policy.

! Alan I. Widiss, Insurance Law, at 11 (1988).

2 Id.
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Unlike a regular contract however, to a policyholder, an insurance policy is not a widget
and it is not simply a contract to pay money. lItis a product. Itis peace of mind and an
expectationthat the policyholderis protected. It is an obligation backed by a fiduciary
duty and a duty of good faith by the insurance company which sold the policyholder the
insurance coverage. ltis the very nature of the insurance contract that payment is to be
made automatically without the need for a lawsuit. As one court summarized it:

The benefit contracted for by an insured under the terms of a policy

is the availability of money promptly upon the occurrence of a

particular event. When an insurer refuses unreasonably to make a

payment of the benefit due, or when the insurer does not pay

promptly, it deprives the insured of the essence of the bargain. The

insured bargained for prompt payment not a right of action against

the insurer.

Kanne v. Connecticut Gen. Life Ins. Co., 607 F. Supp. 899, 907 (C.D. Cal. 1985), aff'd

in part and rev’d in part, 819 F.2d 204 (9th Cir. 1986), op. withdrawn, reh’g granted, 823

F.2d 284 (9th Cir. 1987), vacated, 859 F.2d 96 (9th Cir. 1988), cert. denied, 492 U.S.

906 (1989).

For the policyholder to derive the benefit of the insurance bargain, the
insurance company must protect the policyholder's interests above its own. As servants
of the public, insurance companies are held to the universally high standard of 'good
faith.”® Insurance companies recognize that “[glood conscience and fair dealing require

that the insurer not pursue a course which is advantageous to itself while

3 Plaintiff's Memorandum of Law For Trial, at 1 (filed Sept. 11, 1990), Continental Cas. Co.
v. Great Am. Ins. Co., No. 86-C-3938, 1990 U.S. Dist. Lexis 12807 (N.D. lll. Sept. 28,
1990). (Attached as Ex. "A).
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disadvantageous to its policyholder.” If the insurer is motivated by selfish purpose or
by the desire to protect its own interests at the expense of its insured's interest, bad

faith exists, even though the insurer's actions were not actually dishonest or fraudulent.’

The policyholder purchases an insurance policy, pays premiums up front
and expects insurance coverage when a claim is made. The policyholder does not
expect its insurance company to be motivated by a selfish desire to protect its own
interests. It is clear in this case that Underwriters did not seek to protect its
policyholder's interests above its own. Underwriters chose, instead, to keep the
policyholder at risk, even after the dispute should have been resolved entirely.
Underwriters accomplished this by unilaterally creating a reimbursement right not
contained in the policy, a “right” against which the policyholder had no ability to protect

itself.

C. THE INSURANCE COMPANY IS IN THE BEST POSITION TO
ANALYZE AND ABSORB RISK.

An insurance company is in the business of analyzing and absorbing risk.
Corporations are exposed to major disaster about once every thirty years. Insurance
companies, in contrast, are faced with claims for disasters every day. The insurance
company is uniquely situated to deal with the uncertainty of whether a given
policyholder will sustain a loss by combining the risks of loss for many ventures of a

given type into a pool. Risk is uncertainty. If all the facts about a given venture could

4

Appellant's Reply Brief at 20, Century Indem. Co. v. Truck Ins. Exch. of the Farmers Ins.
Group, 887 P.2d 455 (Wash. Ct. App. 1995) (No. 13141-6-111). (Attached as Ex. “B").

° Plaintiff's Memorandum of Law For Trial, at 1 (filed Sept. 11, 1990), Continental Cas. Co.
v. Great Am. Ins. Co., No. 86-C-3938, 1990 U.S. Dist. Lexis 12807 (N.D. Ill. Sept. 28,
1990). (See Ex. "A).
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be known and fully understood it would be possible to know whether a loss would or
would not occur. However, since only a fraction of the facts that affect an endeavor can
ever be known, predictions about the occurrence of a potential loss inevitably are based
partly on estimates or guesswork. "This speculative aspect is generally understood as
the "element of risk in an insurance transaction.”® Through risk distribution, insurance
companies are able to successfully and profitably manage risk of loss.

Many courts have recognized that "the bargaining power of an insurance
carrier vis-a-vis the bargaining power of the policyholder is disparate in the extreme."

Hayseeds, Inc. v. State Farm Fire & Cas., 352 S.E.2d 73, 77 (W. Va. 1986); Miller v.

Fluharty, 500 S.E. 2d 310, 318, n.10 (W. Va. 1997) (noting that the disparity of
bargaining power between an insurance company and its policyholder "is apparent in
the fact that insurance companies spend over $1 billion annually in litigation battles
against policyholders”) (citing Eugene R. Anderson & Joshua Gold, Recoverability of
Corporate Counsel Fees in Insurance Coverage Disputes, 20 Am. J. Tr. Adv. 1, 3n.5
(1996)). An insurance company is a financial colossus with unmatched resources and
expertise in insurance coverage litigation.” In contrast, after a policyholder suffers a
loss it is in a vulnerable position. Once a policyholder files a claim with its insurance
company it is even more vulnerable. When a policyholder gives notice of a major loss

and the insurance company denies that it owes the policyholder coverage, only the

6 Robert E. Keeton &Alan | Widiss, Insurance Law (1988).

! THEFACTBOOK 1998: Property/Casualty Insurance Facts 5 Insurance Information
Institute (1998) (the insurance industry “[a]ltogether . . . has responsibility for assets
totaling $3.1 trillion at the end of 1996. The property/casualty segment of the business s
responsible for assets totaling $802.3 billion at the close of 1996). See also, “A World
View Of Insurance Insolvency Regulation 111", H. Subcomm., 103 Cong. (Comm. Print
1994) (describing insurance as "a $2.3 trillion financial industry....").
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insurance company is adequately prepared for the ensuing coverage dispute.

Coverage issues are generally not clear cut, or drawn clearly in black and white, and as
such, coverage disputes require retention of coverage counsel and experts, and
consume vast amounts of time and money. With superior resources, claims experience
and litigation expertise, the balance of power is overwhelmingly tilted toward the
insurance company. The Court should encourage insurance companies to make
reasonable coverage decisions and force full resolution of disputes at settlement, rather
then foster a situation where the policyholder is always on the defensive against its own
insurance company, reassuming the risk it thought it had transferred.

Unfortunately, exploiting policyholders' financial vulnerability can be a
lucrative business. First, insurance companies earn investment income--a profit--during
an insurance coverage dispute with a policyholder. This is done by continuing to invest
the policyholder's premiums and the reserves for the duration of the dispute. Second,
insurance companies are bulk purchasers of legal services; they incur proportionately
lower litigation costs than their policyholders, and can reuse work product from case to
case. In stark contrast to the typical policyholder's experience, litigation is the bread
and butter of insurance companies. In large part, litigation is their business. Insurance
companies now admit that they are waging a “war” against policyholders.? In this “war,”
insurance companies are "institutional litigants." Insurance companies boast that they

have filed "tens of thousands of briefs across the country in a number of courts and in a

8 Memorandum of Law of CNA in Support of Motion To Strike Amended Counterclaims,
Cross-Claims and Third-Party Complaint of General Battery, at 1, Continental Cas. Co.
v. General Batten, Corp., No. 93C-11-008, 1994 WL 682320 (Del. Super. Nov. 16,
1994). (Attached as Ex. “C"). The CNA Insurance Group is comprised of approximately
forty-seven insurance companies. See Best's Insurance Reports: Property-Casualty
United States (1997 ed.).
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vast variety of contents" against their policyholders.® According to the former president
of the Alliance of American Insurers, “[t]he liability system is fuel for the insurance

engine.”®

Claims exceeding $10 million are seldom resolved without litigation."* In
fact, the insurance industry admits that it spends over $1 billion a year battling their
policyholders in court.'?

These factors, combined with the insurance industry's tremendous
collective resources and litigation experience, allow insurance companies to wage wars

of attrition against individual policyholders who litigate an insurance dispute once in a

lifetime."® Insurance companies' litigation abilities, when combined with policyholders’

Brief and Appendix of Amicus Curiae Insurance Environmental Litigation Association
(IELA) in Support of Continental Insurance Company, Aetna Casualty and Surety
Company and Fireman's Fund Insurance Company of Newark, N.J., at 25, n.21, County
of Columbia v. Continental Ins. Co., 595 N.Y.S.2d 988 (App. Div. 3d Dep’t 1993) (No.
65588). (Attached as Ex. “D").
10
Franklin Nutter, Search for Stability: Industry Must Solve Problems that Undermine a
Stable Market, Bus. Inc., June 17, 1985, at 21).
11
Richard A. Archer, Preparing For A 'Mega-Loss', Bus. Ins., Oct. 10, 1994, at 23. Mr.
Archer is the retired deputy chairman of Jardine Insurance Brokers, Inc. See also L.
Brenner, The Polluted Open Box, Corp. Fin., June/July 1995 at 34, 35 ("No matter what
the policy language, if there's a significant seven-digit claim, it's not going to be covered
[by the policyholder's insurance company]."); See also Eugene R. Anderson, et al.,
Insurance Nullification By Litigation, Risk Mgmt., Apr. 1994, at 46).
12 Brief of Amicus Curiae American Ins. Assoc. at 3, Affiliated EM Ins. Co. v. Constitution
Reinsurance Corp., 626 N.E.2d 878 (Mass. 1994) (No. SJC-06165) (Attached as Ex.
“E™); Leslie Schism, Tight-FistedinsurersFight Their Customers To Limit Bid Awards,
Wall St. J.,, Oct. 15, 1996, at Al. Moreover, the $1 billion figure includes only what the
insurance industry spends on property and casualty insurance litigation. When life and
health insurance litigation expenditures are added, "the legal costs of coverage battles
with policyholders may far exceed $1 billion[.]* Robert H. Gettlin, Fighting The Client,
Best's Rev. PIC, Feb. 1997, at 49, 50).

13
See Eugene R. Anderson, et al., Insurance Nullification By Litigation, Risk Mgmt., Apr.

1994, at 46; Eugene R. Anderson, Is Something Wrong With Claims Handling? Plaintiff:
Insurers Profit From Delay Litigation, Claims (Apr. 1995), at 33.
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financial vulnerability, virtually guarantee an insurance company victory against an
aggrieved policyholder.

Texas courts recognize that the insurance company is in the business of
analyzing and allocating risk and is in the best position to assess the viability of its

coverage dispute. State Farm Fire & Cas. Co. v. Gandy, 925 S.W.2d 696, 714 (Tex.

1996); see also Shoshone First Bank v. Pacific Employers Ins. Co., 2 P.3d 510, 516
(Wyo. 2000) (stating “[t]he question as to whether there is a duty to defend an insured is
a difficult one, but because that is the business of an insurance catrrier, it is the

insurance carrier's duty to make that decision."); Gonzalez v. Mission Am. Ins. Co., 795

S.W.2d 734, 737 (Tex. 1990) (observing that if a policy provision is vague or
ambiguous, the fault lies with the insurance company as drafter of the policy).
Moreover, this Court reiterated in Mataaorda County that insurance companies are
"better positioned to handle this risk, either by drafting policies to specifically provide for
reimbursementor by accounting for the possibility that they may occasionally pay

uncovered claims in their rate structure.” Matagorda County, 52 S.W.3d 128. As such,

the law in Texas should encourage insurance companies to actually perform their end of
the bargain, bearing the risk of litigation with third-party claimants and the risk of funding

settlements with respect to its policyholders.

D. THE RESULT IN FRANK'S CASING IS CONTRARY TO THE
PURPOSE OF INSURANCE.

This Court's ruling in Frank's Casing undercuts the purpose of the

insurance transaction, shifting risk back onto the policyholder's shoulders at a time
when it is most vulnerable and in need of certainty. At the eleventh hour and without

warning, the policyholder is forced to gamble on whether it should accept the insurance
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company's offer to settle under a reservation of "reimbursement rights," or whether it
should assume control of the litigation on its own, later seeking a bad faith claim against
its insurance company. The insurance company is thus able to control its exposure by
forcing their policyholder to bear the risk of whether a claim is covered or not.

Amicus Curiae, the Complex Insurance Claims Litigation Association
("CICLA), states in its Brief that without reimbursement rights, insurance companies are
in the untenable position of having to choose between two harsh outcomes: either (a)
refuse to settle and potentially face bad faith claim if it is later determined that there is
coverage and insurance company acted in bad faith, or, (b) settle the third-party claim
with no recourse against policyholder if it is later determined there is no coverage.
(Amicus Br. at 3). “[Dlenying reimbursement. . . not only ignores the coverage
positions of the policy, but also allows the policyholder to obtain the benefits of
coverage it never purchased.d{ Because insurance companies are "better
positioned to handle this risk, either by drafting policies to specifically provide for
reimbursement or by accounting for the possibility that they may occasionally pay
uncovered claims in their rate structure,” that is a risk the insurance company should

bear, not the policyholder. See Matagorda County, 52 S.W.3d 128.

Far from "untenable," it is the insurance company's job to make coverage

decisions and bear the accompanying risk. The decision in Frank's Casing fails to take

into account that the fundamental purpose of the insurance contract is to transfer the
risk of loss or the responsibility for certain costs and expenses to an insurance
company. Instead, the Court has adopted a ruling that forces the policyholder to either:

(@) accept the insurance company's tender within policy limits subject to its reservation
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of rights with a possible obligation to pay a settlement beyond its means; or, (b) reject
settlement within policy limits, provide its own defense/indemnification and subsequently
pursue a bad faith claim against its insurance company if the claims are later
determined to be covered. Either way, the policyholder is without the benefit of
protection from its insurance company. As this Court noted in Matagorda Countv, the
policyholder should not be required “to choose between rejecting a settlement within
policy limits or accepting a possible financial obligation to pay an amount that may be

beyond its means at a time when it is most vulnerable." Matagorda Countv, 52 S.W.3d

at 134. Indeed, the policyholder should not be faced with this kind of decision,
especially when it did not "bargain” for, or even know about an insurance company's
purported right to be reimbursed.

An insurance company is not required to pay an uncovered claim, but this
does not create an affirmative right to recoup payments it made with full knowledge of
the facts. The Court's ruling fails to recognize that the insurance company created an
extra-contractual “right” to reimbursement not contained in the policy and then settled to
cut its own potential exposure should its coverage position not prevail. See Medical

Malpractice Jt. Underwriting Ass'n of Mass. v. Goldberg, 680 N.E.2d 1121, 1130 (Mass.

1997). The insurance company should either (a) bear the risk that it may face a bad
faith claim if it acts in bad faith; (b) bear the risk by accounting for the possibility that it
may occasionally pay uncovered claims; or (c) draft a policy provision creating a right to

reimbursement.

1. The Court's Ruling Would Drive Up The Cost Of Settlements For
Policvholders.
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Settlement becomes more expensive for the policyholder where an
insurance company funds a settlement then subsequently turns to the policyholder for
reimbursement of the settlement funds. In fact, it is generally recognized that the very
presence of insurance company funding drives up the amount of settlements. Indeed,
insurance is fuel for the liability system.

It is generally recognized that most tort suits would be significantly less
attractive to plaintiffs without liability insurance. See, e.g., Slotkin v. Citizens Cas. Co.,
614 F.2d 301, 303 (2d Cir. 1979) (noting that “[a]ny personal injuries lawyer knows that
the amount of. . . insurance coverage is generally a factor to be weighed in evaluating a
case for settlement"); see also Syverud, K., The Duty To Settle, 76 Va. L. Rev. 1113,
1114 (1990). ("The value of the case, which we so often assume to be a function of the
substantive tort law and costs of civil process, may be just as much a function of how
much insurance coverage the defendant has purchased.").

As further evidence of the effect insurance has on settlements, the
availability of insurance is vital information to litigants. Plaintiffs are entitled to discover
the existence of liability insurance pursuant to the Federal Rules of Civil Procedure.
According to the Advisory Committee Notes, the existence of insurance has a practical
significance in the decisions lawyers make about settlement and trial preparation.
Disclosure of insurance coverage enables counsel for both sides to make the same
realistic appraisal of the case, so that settlement and litigation strategy are based on
knowledge and not speculation. Advisory Committee Notes to Fed. R. Civ. P. 26(b)(2).

As recognized by the concurrence in this case, where a defendant lacks

insurance coverage, the defendant's ability to pay becomes the paramount concern
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driving settlement discussions. “If the uninsured has assets totaling $100,000, surely it
would not behoove an injured plaintiff to seek a considerable larger but uncollectible
judgment against him. Rather, the case will likely settle in the range of what the
uninsured can pay irrespective of the amount of damages that the injured plaintiff

sustained.” Frank's Casing, Justice O’Neill and concurring opinion, at 4.

It follows that an insurance company's involvementin the settlement
process, and seeming commitment of resources, drives up settlement amounts. The
policyholder ends up with a settlement that exceeds what it would have had to pay in
the absence of insurance. Even if the insurance company is in an "untenable position"
of having to accept a settlement or facing bad faith liability, the insurance company
should not be able to hedge its bets with the policyholder's own money. In essence, the

policyholder ends up paying to undertake the insurance company's risk.

2. Time Is On Their Side--The Court's Ruling Encourages Insurance
Company Delav.

Allowing an insurance company to fund a settlement prior to obtaining a
determination of coverage delays resolution for the policyholder. The law should
encourage vacillating insurance companies to expeditiously endorse a coverage
position instead of leaving policyholders in the lurch. Since insurance companies lose
profits when they defend and indemnify policyholders, their intrinsic motivation is to
maximize delay and denial of their contractual obligations. "Once an insured files a
claim, the insurer has a strong incentive to conserve its financial resources. . .. “ EL

Du Pont de Nemours & Co. v. Pressman, 679 A.2d 436, 447 (Del. 1996).14 As the

14
Mark Pennington, Punitive Damages For Breach of Contract: A Core Sample From The
Last Ten Years, 42 Ark. L. Rev. 31, 54 (1989):
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Chairman of Dow Corning has said, "it has become standard procedure for some
insurance companies to procrastinate and dispute rather than honor policies with
companies that become embroiled in litigation.”*®

While it is possible that a coverage dispute may not be justiciable prior to
resolution of the underlying cause of action, the Texas Supreme Court has recognized

that an insurance company is required to make a good faith effort to resolve any

coverage disputes. Mataaorda Countv, 52 S.W.3d at 135; State Farm Fire & Cas. Co.

v. Gandy, 925 S.W.2d 696,714 (Tex. 1996). One of the options open to an insurance
company that disputes coverage is to litigate serious coverage disputes prior to
acceding to a policy limits settlement demand. Indeed, Texas courts have encouraged
insurance companies in Underwriters' position to seek prompt resolution of the
coverage disputes in a declaratory judgment action, which does not, as Underwriters
claims, necessarily expose insurance companies to bad faith claims. Mataaorda
Countv, 52 S.W.3d at 135.

Delay is prejudicial to policyholders. This Court has recognized that
allowing an insurance company to wait to file a declaratory judgment action benefits the
insurance company, but puts the policyholder in the uncertain and precarious position of

having to defend the underlying claim without knowing whether coverage exists. See

With regard to claims for small amounts of money, the insurance company has some
incentive to refuse payment because little likelihood exists that the claimant will pursue
the claim. As for large claims, the insurance company may find it profitable to delay
payment as long as possible to keep for itself the time value of the amount due. Finally,
prolonged delays in payment may make the insured more willing to settle for less than
the amount due, particularly if the insured is financially desperate.

15
Richard Hazleton, The Tort Monster That Ate Dow Corning, Wall St. J., May 17, 1995, at
A21.
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Matagorda Countv, 52 S.W.3d at 135. The situation in Frank's Casingis a good

example of prejudicial insurance company delay. Underwriters determined the
existence of coverage issues a full year prior to filing a declaratory judgment action
against Frank's. Not only did they wait a year before bringing a declaratory judgment
action, Underwriters sued their policyholder on the same day they revealed their intent
to seek reimbursement of settlement funds—also the very same day that Underwriters
settled the underlying action. The intent of Underwriters is clear: "The insurance

n16

company is in no hurry. It has the money. It has an army of lawyers.

3. The Court's Ruling Will Have Unpredictable Results for
Policvholders.

Whether a policyholder will be forced to reimburse settlement funds in the
absence of a policy provision will remain very unpredictable in Texas. Frank's Casing's
legacy is that courts will have to determine on a case-by-case basis whether an
agreement to reimburse settlement funds is implicit in a policyholder's acceptance of
settlement funds that are potentially owed under the policy. "The current jurisprudence
on the issue involves a convoluted set of tangled yet important interests and policy
considerations that, with slight changes in the facts, can lead to widely varying results in

cases that seem quite similar." Frank's Casing, Justice Wainwright and concurring

opinion, at 14 See, e.g., the difference in outcomes between Matanorda Countv and

16
Eugene R. Anderson et al., Why Courts Enforce Insurance Policyholders: Objectively

Reasonable Expectations of Insurance Coverage, 5 Conn. Ins. L. J. 335, 385 (1998-
1999) (citing Herb Denenberg, How Insurance Companies Avoid Payment of Claims,
Reading Eagle, May 26, 1995, at A12). Mr. Denenberg is a former Commissioner of
Insurance for Pennsyivania and Professor of Insurance at the Wharton School of the
University of Pennsylvania.
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Frank's Casing. Uncertainty and unpredictable results are exactly what a policyholder

seeks to avoid when it purchases of an insurance policy.

E. Solution

Reimbursementrights should be based on agreements between the
parties. Insurance policies are contracts and the courts should not create extra-
contractual rights for insurance companies that are not contained in their policies. In
addition, the law in this area would be less perplexing and more predictable for courts,
policyholders and insurance companies alike.

In resolving the issue of reimbursement, a factor that seems to be
persuasive to the majority of courts is a policyholder's consent. See, e.4., Goldberq,

680 N.E.2d 1121 (Mass. 1997); Mt. Airy Ins. Co. v. Doe Law Firm, 668 So.2d 534 (Ala.

1995); Matagorda, 52 S.W.3d 128 (Tex. 2000); Erank's Casing. The emphasis on an
agreement makes sense because the parties' relationship stems from a contract. What
does not make sense is this Court's attempt to find an agreement implicitin a
policyholder's acceptance of a reasonable settlement where there is a question as to
coverage. An insurance company should obtain the policyholder's agreement to
reimburse the insurance company up front—in the policy. This would preventinsurance
companies from having to obtain a policyholder's agreement post-loss and would also
relieve courts of the ability to read into a policyholder's acceptance of a fair settlement.
Other courts in analogous situations have declined to allow
reimbursement rights in the absence of an express policy provision. For example, in
resolving the issue of allocation of defense costs, the Supreme Court of Wyoming
stated “[rJecognizing that in other jurisdictions allocation is allowed between the insurer

and the insured, we eschew this theory, and hold that unless an agreement to the
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contrary is found in the policy, the insurer is liable for all of the costs of defending the
action. Shoshone First Bank v. Pacific Emplovers Ins. Co., 2 P.3d 510, 514 (Wyo.
2000). The goal of this solution would be to enforce the terms of the original bargain,
not to create new "fairer" deals as the court sees fit. This goal coincides with the aims
of traditional contract law. There is a difference between an insurance company's
reservation of rights to disclaim coverage and an agreement by the policyholder that
they will reimburse the insurance company for any reasonable settlement.

Requiring reimbursement rights to be set forth in the policy would be more
predictable than the current "tangled mound of considerations" the court must traverse

currently. Frank's Casing, Justice Wainwright and concurring opinion, at 14. At the

outset the policyholder is on notice that the insurance company may seek to recoup
funds it pays in settlement, and can plan accordingly. This would also benefit the
insurance company, as it would be able to charge more for a policy that does not

contain reimbursementrights. See Matagorda Countv, 52 S.W.3d at 132 ("The

presence or absence of a reimbursement clause in the insurance contract could affect
the premium charged."”). Moreover, requiring a policy provision for reimbursementrights
would be more economical for the courts. The rule in its present state requires the court
to make a fact intensive case by case analysis. A rule grounded in contract would

eliminate this time consuming endeavor.

V. CONCLUSION
This Court's ruling renders the insurance transaction illusory, in that it
enables insurance companies to go back and perpetually second guess payments

made on behalf of policyholders. Further, it encourages an insurance company to actin
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its own best interest rather than on behalf of its policyholder. Policyholders buy
insurance -"not a lot of vexatious, time consuming, expensive litigation with [the
insurance company].” Hayseeds, Inc. v. State Farm Fire & Cas., 352 S.E.2d 73, 79 (W
Va. 1986). In the absence of a policy provision, an insurance company should not be

able to unilaterally create a right to reimbursement.
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For the foregoing reasons, United Policyholders urges that this Court

should revisit its decision in Frank's Casing.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT COF ILLINOIS

EASTERN DI VI S| ON £l

4 n
CONTI NENTAL CASUALTY COMPANY, an 53 era 2
II1inois corporation, in its own L Ly
right and as Subrogee of EDWARD ) roT S
C LEVY COWANY, a M chigan U, 2
cor porati on, TR e

Plaintiff,
VS Nb. 86 C 3938

GREAT AMERI CAN | NSURANCE COMPANY,
an Chi o corporation

Def endant .

)
)
)
)
)
)
)
) Judge Brian C Duff

) -

; .ﬁj%\‘;a
MEMORANDUM (- LAW FOR TRIAL 12 1930

LNT I

St

Insurance is an agreenment whereby parties give valuable
consi derationfor protectionfromand i ndemi ficati onagai nst | oss,
damage, injury, or liability. As servants of the public, insurance
companies are held to the universally high standard of "good
faith.* Frankenmuth Mitual |nsurance Company V Keelev, 433 Mich.
525, 447 NW 2d 691 (1989). A nunber of factors are consi dered by
the courts in determining if an insurer is liable for bad faith
dealing with its insured. Bere, several factors show G eat
American’s unquestionable bad faith. Among the indicia of bad
faith, as defined by the Mchigan Courts, are:

1) Failure to keep the insured and excess carrier fully
informed of all devel opments In the claimor suit that
coul d reasonably affect the interests of the insured;

2) Failure to inform the insured and excess carrier of all
Fﬂ*{gvem offers that do not fall within the policy

3) Failure to solicit a settlement offer or initiate
settlement negotiations when warranted under the

Cl rcumst ances;




4) Failure to accept a reasonable conpromse offer of
settlenment when the facts of the case or claimindicate
obvious liability and serious injury;

5) Rej ection of a reasonabl e offer of settlenent withinthe
policy limts;

6) Undue delay in aécepting a reasonabl e offer to settle a
potential |y dangerous case withinthe policy limts where
the verdict potential is high;

7) A attenpt by the insurer to coerce or obtain an
involuntary contribution fromthe insured or the excess
carrier in order to settle withinthe policy limts;

8) Failure t o make a proper investigationof the claimprior
to refusing an offer of settlement within the policy
[imts;

9) Disregardingthe advice or reconmendations of an adj uster
or attorney;

10) Serious and recurrent negligence by the insurer;

11) Refusal to settle a case within the policy limts
following an excessive verdict when the chances of
reversal on appeal are slight or doubtful.

rcial lon lnsuran Company v. Llibertv tual Insuran

Company, 426 Mich. 127, 393, NW 2d 161, 1565-166 (1986). I't
shoul d be noted that Courts have recogni zed that when an insurer
breaches its contract of insurance with its insured it also
breaches a duty to the excess carrier. The excess carrier then
assumes the rights and obligations of the insured.® Valentine v.
Aetna lnsurance Company, 564 F.2d 292, 297 (9th Cir. 1977); Peter
v. Travelere | nsurance Company, 375 F. Supp. 1347 (C.D. Cal. 1974).

! Mchigan, In fact, recognizes the theory of equitable
subrogation. Commercial uni on Insurance Company Vv Libertv Mitual
urance Company, 426 Mch. 127, 393 NW 2d 161 (1986). The
excess carrier, therefore, stands in the shoes of the insured.

188 Mich. App.
594, 325 NW 2d 505 (1982). ’



Furthernore, bad faithcan exist "even though the insurer's actions
were not actually dishonest or fraudulent." rcial L on
Insurance (0. V. Liberty Mutual Insurance @, supra, 426 Mch. at
137, 393 NW 2d at 164

Here, the undisputed facts illustrate clear indicia of Geat
Anerican's bad faith on nunerous fronts.

Moreover, Great Anerican breachedits contract of insuranceto
its insured and is also liable therefore to the excesas carrier
under subrogati on.

EACTS
The Policies

Levy, a Mchigan corporation, was insured by Geat Anmerican,
t he def endant, under both a primary Conprehensive General Liability
(CA) policy, No. XO 485 88452 with 1limits of $1,000,000 per
person, bodily injury liability and $1,000, 000 per person,
contractual bodily injury liability, and an Enployer's Liability
Wrknen's Compensation (EL Policy, No. 104 16 77) with a limt of
$100, 000 per person. Levy was al so.insured by Continental under
excess policy No. Rpu 060 900 27, 87. Al of the aforenentioned
policies were in effect on February 22, 1969. The Conti nent al
policy provided coverage above the Great Anerican policy limits.

The Acci dent

On February 22, 1969, Frederick Denlar was injured while in

the enmploy of Levy and while working at the Ford Mtor Conpany

2 Al policies have been filed wth this court and are a part
of the record.
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(hereinafter "Ford¥ plant in Dearborn, Mchigan. Denlar, atruck

driver, was driving a truck -full of hot slag to be weighed on a
scal e designed, built and maintained by Levy. Ford owned the
property and Levy used the prem ses pursuant to a contract wth
Ford. A ranp was constructed so as to allow dunp trucks to drive
up onto the scale. After weighing the truck, the driver was to
drive off the scale by going forward down a simlarly constructed
ranp. \Wen parked on top of the scale, the dunp truck was six to
ten feet above the surroundi ng ground

An Investigation by Geat Anerican showed that inadequate
apace was allowed for a driver to alight and unsafe guard rails,
all Lew's responsibility. Geat Anerican knewthat the accident
i nvol ving Denl ar arose solely out of Lewy's negligent operations.

Denl ar was injured when he opened the door of his truck and
attenpted to exit. He fell and | anded on concrete on his neck and
severed his spinal cord. The accident rendered Denlar a
quadriplegic, and ultinmately resulted in his death in Cctober,
1972.

The Indemnit ntract

Levy had contracted with Ford to haul steel slag fromFords
Ri ver Rouge M chigan plant. Pursuant to the witten contract with
Ford, Levy was to indemify Ford for all personal injuries that
resulted fromthe negligence of Levy or its agents. The contract
al ao provided that Levy was to indemify Ford for any | oss arising
frompersonal injuries that resulted fromthe conbi ned negligence

of Levy and Ford or their agents. The contract further provided
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that Levy woul d hold Ford harm ess fromliability fromsuch cl ai ns.

Geat Anerican was advised in 1976 that the indemification
agreenent between Ford and Levy was valid and applicable to the
Denl ar accident insofar as its ternms stated if Denlar were to
recover against Ford. Geat Anerican was aware of the |ikelihood
that Levy would be subject to an indemification action if Ford
were found liable to Denlar. Geat American's investigation
reveal ed that Levy built, operated, and maintained the prem ses
under license from Ford. Geat Anerican was further aware that
Fords liability arose out of Levy’s operation, and mai ntenance of
those premises. Geat Amrerican, therefore, knew that Levy, its
insured, would have to indemify Ford for any judgnment that woul d
be rendered i n the Gage/Denlar VvV Ford suit.

G eat Anerican had been advised on August 5 1976, by an
i ndependent attorney that Ford could be expected to pursue its
i ndemni fication rights against Levy.

Cloging the File

Geat Arericanclosed its file on August 1, 1977, despite the
probability that its insured, Levy, would be exposed to an
indemmity action by Ford. Geat American notified Continental on
May 28, 1978, that it had closed its claimfile and that there was
no reason for Continental to keep an open file. Thereafter, G eat
Anerican next notified Continental on March 21, 1980, of the Ford
V_Levy suit.

The Underlying Lawsuit
WIlliam Gage, Administrator for the Estate of Frederick
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Denlar, filed a lawsuit in 1974 against Ford Mtor Company and
Buf fal o Scal e Conpany in the.Circuit Court of Wayne County in the
State of M chigan under Case No. 74 025 590 alleging that Denlar's
injuries resulted in his death on Cctober 25, 1972, because of the
negligence and breach of warranty by Ford and Buffalo Scale
Conpany. Buffalo Scal e was subsequent|y di smssed fromthe suit.
Prior totrial on April 26, 1978, Ford attenpted to file a third
party action for indemity against Levy. The trial judge refused

to grant leave to file because of proximty to trial.

Geat Anerican's Knowledge and Lack of Settlenent Offers

By August 5 1976, Great Amwerican's investigation indicated
Levy had sol e and excl usive possession and control of the scale.
G eat American’s regional claim nanager at the time of trial
believed that juries in Wyne County, Michigan, had a high
propensity to return high verdicts in cases involving injuries of

this nature and that a verdict against Ford in Gage/Denlar v Ford

woul d probably be in excess of what G eat Anerican believed Levy's
policy limtsto bee Geat Arerican never nade any firmsettlenment
offers despite the fact that the case coul d have been settled for
substantially lees than the ultinmte judgnent. Great Anmerican
never informed Levy of its exposure should Ford be found liable.
A $L5 mllion verdict was rendered against Ford. Ford then
filed suit against Levy for indemity. G eat Amrerican made no

offers of settlenent in this suit before summary judgment was

granted in Fords favor. (Eord v Levy)
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Tender of Defense
On January 5, 1976, March 31, 1976, and Novenber 15, 1978,
Ford, through its attorney, Perry Seavitt, tendered its defense in

Gage/Denlar V Ford to Levy pursuant to the contract between Levy

and Ford, based upon Seavitt's representations that Denlar’s
i njuries were sustained because of a dangerous and unsafe condition
of the scale designed, built and naintained by Levy in its
performance under the contract. Levy notified Geat American of
the tender by Ford prior to January 15, 1976, in orxder to conply
with the provisions of the Geat Amrerican policies and requested
G eat Anerican to provide Levy with coverage under the applicable
pol i ci es. G eat BAmerican ignored the aforesaid tender until
Decenber 1, 1978, at which tine it declined the tender. Such
refusal to accept the tender was repeated on several subsequent
dat es.

On Novenber 15, 1978, Ford nmade a demand on Great Americanto
assune the defense of Ford, negotiate for settlement and pay any
judgnment in Gage/Denlar v Ford. At the sane tine, Ford inforned
Geat Anerican that the plaintiff's attorney, Stanley Schwartz,
formal |y demanded $350,000 on Novenber 7, 1978, in addition to

Geat Awrican's waiver of its workmen’s compensation |lien in the

anount of $125,000 .tosettle the Gage/Denlar v Ford case. @ eat

American never infornmed Continental of this settlement demand.
On Decenber 1, 1978, G eat Anerican refused to take over the
def ense of Ford, failed to negotiate any settlement and refused to

pay any judgment in Gage/Denlar v Ford.
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Settl enent Opportunities

G eat Anerican did not wai ve its Worker‘s Conpensation |ien as
acontributionto any settlenent offer. Instead, G eat Arwerican s
representative, Reginald Johnson, assisted Gage's counsel in his
action gaaainst Ford in order to collect Geat Anerican's |ien,
t hereby working directly aaainst the ultimte best interests of its
insured, Levy. To pursue its own interests in the collection of
its Worker’s Conpensation lien, Geat American did not attenpt to
initiate a settlenent.

Atrial was held and on March 23, 1979, a judgnment in favor of
WIlliam Gage as Adninistrator of the Denlar Estate was entered
against Ford in the amount of $1, 500, 000. Ford appeal ed the
verdict in Gage/Denlar v. Ford and duringthe appeal, certaincosts
and interest were added to the original verdict, such that Foxd
satisfied a judgnent in excess of $2, 300, 000. Part of that anmount
was used to repay Geat Arerican's lien plus interest onthat |ien.
Even after the ruling against Ford in Gage/Denlar v. Ford, G eat

Arerican refused to settle Fords indemity clai magainst Levy.

Ford v L ew Lawsuit

In February, 1980, Ford brought suit against Levy in the
Circuit Court of Wayne County in the State of Mchigan to recover
what it had paid to satisfy the judgment in Gage/Denlar v. Ford.

G eat Anerican provided and controll ed the defense of Levy inthis
suit. On May 6, 1983, the trial court granted Ford summary

judgnent, finding that Levy was obligated to i ndemify Ford in the
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anount of $2,351,628.29, plus costs and interests. Geat Arerican,
for Levy, appealed the summary judgment order to the State of
M chigan Court of Appeals, which affirmed the order of the tria
court on July 23, 1985, denying the appeal. On Septenber 3, 1985,
Geat Anmerican, for Levy, applied for Leave to Appeal to the
Suprenme Court of Mchigan. The State Suprene Court denied that
application. During the pendency of the appeal process in Ford v.
Lew, Geat Anerican nade no attenpt to negotiate a settlenent.

To enabl e the appeal in Ford v Levy to proceed, Gontinental's

d ai m Supervi sor Richard Hore signed an Affidavit of Recogni zance
stating that Great American had primary insurance for Levy of $1
mllion, that Continental had excess insurance of $4 nmllion and
further agreeing that Continental would pay that portion of the
judgment over $1 million if the judgment against Levy was affirned
on appeal . Hore signed the affidavit only after repeated
representations fromGeat Anericanthat it had only $1 m|1lion of
appl i cabl e coverage. Had Hore not signed the affidavit, prepared
by an attorney hired by Great Anerican to represent Levy, the
appeal coul d not have gone forward or Levy’s assets woul d have been
sei zed.

On January 17, 1984, Ted W lians of Continental advi sed G eat
Arerican that Geat.Anerican shoul d pay the entire judgnment agai nst
Levy because of Great Anerican's bad faith and unreasonable
conduct «

During the pendency of the appeal process in Ford V. Levy,

Geat Anerican did not attenpt to negotiate a settlenent. The
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anount of the judgment, plus interest and costs, ultimately
amounted to $3, 899, 586. 37.

On January 15, 1986, Ted W lians of Continental advi sed G eat
American again that Geat Arerican's applicable liability limts
for Levy should be $2.1 mllion. Continental again stated that
G eat Anerican should pay the ertire claim due to Geat Amwerican's
bad faith.

Geat Anerican Dd Not Pay Its Full Policy
Limits or a Proper Portion of Interest Due

G eat Anerican did not pay any amounts under its Bodily Injury
Liability Coverage or its Employer’s Liability Coverage. It paid
only the $1 nillion in coverage owing under its Contractual
Liability coverage and $644,638.05 of the interest due.
Continental paid $2,254,948.32 on behalf of Levy to satisfy the
judgnent that was in excess of the anount Great Anerican paid to
protect the insured, Levy.

Leonard Schwartz on May 5 1986, was a partner inthe lawfirm
of Schwartz, Schwartz, Silver and Schwartz. H's partner, Stanley
Schwartz, had represented the plaintiff, Estate of Denlar, in the
underlying case.? Despite this possible conflict, on March 14,
1986, Great Anmerican retained Attorney Leonard Schwartz t o anal yze
and calculate Geat Awrican's obligation to pay the judgnent
against Levy and interest thereon. On May 5 1986, Leonard

Schwartz advised counsel for Ford that he bhad analyzed and

3 David Tyler the attorney hired by Geat American to
re;IJ_r esent Levy in Ford v Lew, had al so been a partner of Stanley
& Leonard Schwartz at the tinme Stanley Schwartz was retained to
represent the Estate of Denlar.
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calculated Geat Arerican's portion of the judgment and interest
against Levy to be $1,644,638.05, and tendered sanme to Ford. n
May 7, 1986, Continental attorney Richard Tonkin advi sed Leonard
Schwartz that the figure of $2,360,272.96 was the principal
judgment in the Ford v. Levy case. Tonkin al so i nformed Schwartz
that Geat Anmerican had provided no one with copies of their
pol i cy.
Continental v. Great Anerican Lawsuit

Continental brought suit in the US District Court for the
Northern District of Illinois, Eastern D vision, on June 2, 1986,
against Geat American to recover all sunms paid to Ford by
Continental for Levy. Inits Second Arended Conpl aint filed August
23, 1989, Continental alleges that Geat Anerican breached its
contract by failing to pay all suns owi ng under Great American s
policy and breached its duty of good faith toward Continental as
excess carrier and its duty of good faith towards Levy, the
i nsured, for whom Continental is a subrogee.

On April 27, 1989, Judge Brian Duff entered an Order on the
parties' cross-notions for summary judgnment whereby he found that
Levy had been entitled to receive the benefits of both the $1
mllion Contractual Bodily Injury coverage and the $1 MIllion
Bodily Injury Liability coverage of the Great American policy.

The Court further found that G eat Anerican had m scal cul at ed
its share of the interest on the judgnment, having based it on $1
m | 1lion coverage when as the Court found t wo coverages totalling $2

million was the correct base to determine pro rata shares. The

-11-




Court therefore foundthat Geat Arerican should have paid at | east
85 percent of the post-judgnent interest rather than the 425
percent that Great Anerican had actually paid
The Court also ruled on August 11, 1989, that Continenta
could amend its Conplaint to add Breach of Contract counts. An
Amrended Conplaint was filed on August 23, 1989, containing the
addi tional counts.
1. ARGUMENT
A GREAT AMERI CAN ACTED IN BAD FAI TH WEEN | T SI DED AGAI NST
TS INSURED IN ITS ATTEMPT TO RECOUP |ITS VIRKMEN S
COVPENSATI ON LI EN
It is well established in Mchigan that an insurer cannot
maintain a separate suit against a third-party tortfeasor to
recover workmen’s conpensation benefits paid to an enpl oyee after
that enployee has instituted its suit against the tortfeaeor.
rrison v. For tor Company, 370 Mich. 683, 122 N.w.2d 680
(1963). The reason for this rule is that the conpensation insurer
isthereal partyininterest andit, in essence, becones plaintiff
and defendant in the same suit. Id. "Insurer's position in the
apparent role of a plaintiff ... which, as above noted, it woul d be
toits interests to have defeated, would tend to be destructive of
t he advereary theory so essential to our system of adm nistration
of justice and arriving at truth and justice.” Id. In fact, sone
jurisdictions have held that a counsel's representation that
creates an appearance of inpropriety warrants disqualification of

t he counsel in an action. Ettinger v. Cranberry H || Corporation,
665 F.Supp. 368 (M.D.Pa. 1986).
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Here, Great Anerican's positiononthe plaintiff’s side of the
counsel table, against its insured, was unjust and anounted to a
nockery of the adversary system Geat American, Levy’s insurer
was in a position to use its know edge and inside information
agai nst Levy. The interests of the insured and insurer were
antagoni stic in the action. "If the insurer is notivated by
sel fish purpose or by a desire to protect its own interests at the
expense of its insured's interest, bad faith exists, even though
the insurer's actions were not actually dishonest or fraudulent."
Commercial Union |nsurance Company V. Liberty Mitual |nsurance

Company, 426 Mich. 127, 393 NW 2d 161, 164 (1986).

Courts have held that a party nmay intervene in a third party
action for the purpose of protecting its worker's compensation
l'ien; however, such intervention cannot extend to that party's
right to participate in the conduct or trial of the suit wthout
t he consent of the plaintiff. See, Sioberg V. Joseph T Ryerson &

Son, Inc., 8 I1l. App. 2d 414, 132 NE 2d 56 (1st Dist. 1956).

The Court there, though, observed that it is not necessary for a
party to intervene before trial to protect its worker’s
conpensation lien. Rather, it is sufficient that intervention be
had after a jury verdict and before entry of judgment. Id. 8 III.
App. 2d at 417. In other words, simply put, the sane party cannot
be both plaintiff and defendant at the sane tine. "It IS
i ncongruous t hat the same person shoul d di rect and conduct both t he
prosecution and the defense of the same suit, no matter in what

capacity he nay appear." Swope V. Swope, 173 Ala. 157, 164, 55 S
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410 (1914); See also, Qobe v. Rutuers Fire Ins. (. v. Hnes, 273
F 774 (2d pist. 1921). . Mchigan, too, has recognized the
injustice which results when one party, represented by insurance
conpany attorneys, is permttedto proceed with an interest as both
plaintiff and defendant. Vernan v. Cordon, 365 Mich. 21, 111 NW
2d 890 (1961). At the very least, defendant's conduct is subject
to closer scrutiny because of his adverse interest while still
representing the insured. Tennessee Farners Mitual |nsurance
Company v. Wod, 277 F.2d 21, 25 (6th cCir. 1960); Cozzens v.

Bazzani Building Company, 456 F.Supp. 192, 198 (E.D.Mich. 1978).
Here, defendant insurer's conduct upon cl ose scrutiny reveal s

that Great Anerican had only selfish reasons to sit at the counsel
t abl e representing Gage agai nst Ford and ultimately agai nst its own
insured. Rather than waive its worker's conpensation lien in an
effort to settle the case, a case that should be settled, if at all
possi bl e, Geat Anerican representative Reginald Johnson assi sted
Gge's counsel ina selfish noveto protect its ownlien. dearly,
G eat Anerican did not give equal considerationto its insured’s
interesta and acted in bad faith. Geat Amrican's success in
gettingits lien paid exposed Levy tothe indemity action by Ford.

B. (REAT AMERICAN ACTED IN BAD PAITH WHEN | T FAILED TO

DEFEND |TS OWN INSURED |N ATTEMPTING TO RECOP |TS
WORKER’S COMPENSATION LIEN.

It is well established that a primary insurer bears the duty
to defend its insured if there are any theories of recovery that
fall within the policy. Dochod v. Central Mitual Ins, @.. 81
Mich. App. 63, 264 N.w. 2d 122 (1978). It is also accepted by the
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courts in Mchigan that when an insurer's duty of representing and
defending its insured and t he separate duty of assum ng the burden
of liabilities covered by the insurance contract come into
conflict, or when the mere possibility of such a conflict becones
evident, the insurer nmust notify its insured clearly and pronptly

of the existence and nature of the conflict. Cozzens v. Bazzani

Bldgq. @. 456 F. Supp. 192 (ED Mch. 1978). Under such
ci rcunmst ances, the duty to defend assunes ascendancy. Id. Failure
to fulfill its duty to defend the insured nmeans, under M chigan
law, that the insurer becones liable for the full amount of the
judgnment along with any fees incurred. Capitol Reproduction, |nc.
v. Hartford | nsurance Company, 800 F. 24 617, 624 (6th Gr. 1986).
“"An insurer‘’s duty to defend i s i ndependent of its duty to pay, and
damages for breach of that duty are not limted to the face anount
of the policy." Stockdale v. Jamison, 416 Mich. 217, 330 NW 2d
389, 392 (1982).

Courts have held that any conflicts of interest between an

insurer and its insured will not relievethe insurer of its duty to

provi de a defense. Gonsolidated Rail Corporation v. Haxtfoxd
Accident and Indemnity Company, 676 F Supp. 82, 86 (ED Pa

1987). One solution for an insurer is that it obtain separate,
i ndependent counsel sel ected by the insured. Id. Purdv v. Pacific

Autonpbile Ins, (o 157 Cal. App. 3d 59, 203 Cal. Rptr. 524 (2d

Dist. 1984). Such would have been an appropriate sol ution here,

yet it was not done. Instead, the insurer continuedto represent

the insurer while sitting across the table at an adversaria
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proceeding. Geat American never notified Levy of the inherent
conflict between its own interest in collecting on the lien and
Levy's interest in avoiding any exposureto an indemity action by
For d.
Furthernore, the American Bar Association's Mdel Code of
Prof essi onal Responsibility* has stated appropriate guidance on
this issue. Canon b5 states: "A |lawyer shoul d exerci se i ndependent
pr of essi onal judgment on behalf of a client." The Second G rcuit
Court of Appeal s has given this Canon sone definition. "Wherethe
relationship is a continuing one, adverse representationis prina
acie i nproper ... and the attorney must be prepared to show at
the very least, that there will be no actual or apparent confli ct

in loyalties or dimnution in the vigor of his representation.”

Gnema 5 Ltd. v. Cinerama, Inc., 528 F. 2d 1384, 1387 (2d Qr.

1976). (enphasis in original.) See also, Westinghouse Flectric
Corp, V. Kerr-McGee Corp., 580 F 2d 1311, 1319 (7th Qdr.) cert.
denied, 439 US 955 (1978). Suing and representing the sane
entities at the same t he, at a mninmum evokes the appearance of
i mpropriety. inger Cra ' orpor n, 665 F. Supp.
368, 372 (MD Pa 1986).
Here, the specific ternms of Geat Anerican's policy echoits

obligationto defend its insured. In pertinent part it states

"Wthrespect to such insurance as is aff orded

by this policy, the conpany shall: (a) defend

any suit against the insured alleging such
injury, sickness, disease or destruction and

¢ The ABA Code of Professional Responsibility has been
i ncorporated by local Court Rule 6(b)(4) in M chigan.
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seeki ng damages on account thereof, even if
such suit is groundless, false or fraudul ent;
oo (Geat Amrerican policy, Insuring
Agreenents, Sect. II).
Here, Geat Anerican did not defend the interest of its
i nsur ed. Instead, it rejected the tender of defense of Ford,
despite knowing that an indemity action against its insured was
inevitable if Ford lost and that the injury arose out of Levy's
negligence. Mreover, Geat American then went so far as to take
the opposite side of its insured in an effort to recoup its
worker’s conpensation lien. In fact, a representative of G eat
Arerican, Reginald Johnson, was seated at the counsel’s table
opposite tothe ultimate interest of Levy inthe underlying action,

gi ving advice and support antagonistic to its own insured’s best

interests. Here, the appearance of inpropriety indicates bad
faith.
The facts here are simlar to those in United States Steel

Corporation v. Bartford Accident and Indemitv Comuanv, 511 F. 2d
9 (7th dr. 1975). There, the Court found a breach of the
insurer's duty of fair dealing and duty t o defend when the insurer,
rather than fulfill -its ,obligations when its insured became
potentiallyliableinathird-party action, instead mani pul ated the
theories of recovery so as to bring the third-party claim outei de
t he scope of policy coverage. "Such a course of action was quite
clearly not in[the insureds) best interest, since it assumed a
| ess positive legal stance inthe third-party action ..." Id. 511
F 2d at 100, quoting the District Court’s opinion on the matter.
Here, Great American's breach of good faith i s even nore apparent
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in siding against its insured.

IX. GRBAT AMERICAN ACTED I N BAD FAITH WHEN ITS ACTIONS FORCED
CONTINENTAL TO CONTRIBUTE TO THE JUDGMENT BEFORE |TS
PRI HARY LIMITS WERE EXHAUSTED.

It is elementary that an excess carrier does not contributeto

a judgment until its prinary carrier’s |limts are exhausted.
Valentine v. Aetna Insurance @.. 564 F 2d 292, 297 (9th Qr.

1977). Trying to get the insured, or here, the excess carrier, to

contribute to a settlenent within the policy limts is generally

regarded as evidence of bad faith. Lanferman v. Maxrvland Casualty
Co., 222 Ws. 406, 267 NW 300 (1936).

"Excess insurance is routinely wittenin
the insurance industry with the expectation
that the primary insurer will conduct all of
t he investigation, negotiation and defense of
clainms until its limts are exhausted ...
Thus, the prinmary insurer acts as a sort of
deductible and the excess insurer does not
expect to be called upon to aseist in these
details. The dut¥ of the primary insurer is
not divisible or limted to those suits that
are within the policy limts and the insuring
agreenment creates a duty to defend any suit
regardl ess of the anmount claimed against the
insured and the excess insurer is a third
party beneficiary of that agreenent.”

Certain Underwiters of ILlovd’s wv. Ceneral Accident |nsurance

Company Of Anmerica, 699 F Supp. 732, 740 (S.D. Ind. 1988),
quoting, 7C Appleman, |nsurance lLaw and Practice, sect. 4682
(1979).

Here, it is wWthout question that Continental, as the excess
carrier, was forced to contribute to the judgment before G eat
American’s primary policy limts were exhausted. Not only did
G eat Anerican misinform Continental of its policy limits, it woul d
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not provide copies of its policies to Continental so that the
excess carrier could determne the true primary linits. G eat
American understatedits policy coverage despitethe cl ear | anguage
inits own policies and endorsenments. It then had affidavits of
witten recogni zance drawn to that effect, upon which Conti nent al
relied toits detrinent. Geat Amrerican clainmed it provided only
$1 mllion in applicable primry coverage when, in reality, it had
provi ded $2 million. The amount of the judgment plus interest and
coats ultinately anounted to $3,899,586.37. G eat Anerican paid
only $1 mllion and $644,638.05 of the interest due. Continental,
t hough, paid $2,254,948.32 on behalf of its insured, contributing
$1 nmillion that should have been paid by Geat Anerican plus a
di sproportionate anount of the interest thereon. Such conduct on
the part of Geat Arerican amounted to bad faith.

III. GREAT AMERICAN ACTED |IN BAD FAITH VWHEN | T

FAILED TO ENTER | NTO SETTLEMENT NEGOTI ATI ONS
AND EFFECTUATE A SETTLEMENT.

The Suprene court of M chigan has defined the bad faith of a
primary insurer for failing to settle a claimagainst the insured
as the insurer acting arbitrarily, recklessly, indifferently or
with intentional disregard of the interests of the excess insurer,

Commercial Union | nsurance Company V. Liberty Mitual | nsurance

Company, 426 Mch. 127, 393 N.W. 2d 161 (1986); see al so, Jackson
V. Saint Paul Mercurv Indemnity Companv, 339 F. 2d 40 (6th Qr.

1965). In fact, in Mchigan, it is well settled that an insurer is

dutv bound to settle the claimwhich its investigation shows is

nmeritorious. Riley v. State Farm Mit. Autonobile |nsurance
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Companv, 420 F 2d 1372 (6th cir.), cert. denied, 399 U.s. 928
(1970). In other words, a primary insurer has an affirmative duty

to explore settlenent possibilities and it acts in bad faith when
it does not do so. Self v. Allstate Insurance Company, 345 F.
Supp. 191 (MD Fla. 1972). The covenant is inplied in an
i nsurance contract that neither party will do anything to injure
the rights of the other inreceivingthe benefits of the agreenent;
such covenant includes a duty to settle clains without litigation
in appropriate cases. Xovman V. FarmBureau Mitual |nsurance @.,

315 NW 2d 30 (lowa 982). In fact, M chigan courts have hel d that

when an i nsurer has the i ndependent or exclusive negoti ating power
of the insured to settle the claim the insurer has a positive
fiduciary duty to take the initiative and attenpt to negotiate a

settlement within the policy coverage. Jones v. National Enblem
| nsurance company, 436 F Supp. 1119 (ED Mich. 1977).

The Sixth Grcuit has put it as:

An insurer, having assuned control of the
right of settlenent of clains against the
insured, nay beconme liable in excess of its
undert aki ng under the policy provisions, if it
fails to exercise good faith in considering
offers to conprom se the claimfor an anount
withinthe policy limts; and it is |iable for
an excess over the policy limt, where it has
excl usive control over the investigation and
settlement of clains, and its refusal to
eettle within the policy 1limit IS In bad
faith. [citations]

Tennessee Farmers Mitual | nsurance Company V. Wood, 277 F 2d 21,
24 (6th Cir. 1960).

Here, G eat American‘’s policy provided for the insurer to have
exclusive control to settle claims. It provided, in pertinent
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part:

II. Defense, Settlenment, Supplenentary
Paynent s

Wth respect to such insurance as is
afforded by this policy, the conpany shall:
(a) defend any suit against the insured
alleging such injury, sickness, disease or
destruction and seeking damages on account
thereof, even if such suit 1s groundless,
fal se or fraudulent; but the company may make
such investigation, negotiationand settl ement
of any claimor suit as it deens expedient;

The policy goes on to read:

The insured shall cooperate with the
conpany and, upon t he company’s regquest, shal

attend hearings and trials and shall assist in
effecting settlemente, securing and givin
evidence, obtaining the attendance o
witnesses and in the conduct of suits. The
insured shall not, except at his own cost,
voluntarily nake any payment, assume any
obligation or incur any expense ...
G eat Awrican's policy, Condition No. 12 (emphasis added.)

It is clear fromthis | anguage that although Geat American
maintained full control over settlenent negotiations, it never
properly considered viable and reasonabl e settlement offers in a
case that clearly involved a probable excess verdict. Nor did
Geat Arericaninitiate any negotiations. Such conduct anounts to
bad faith under Mchigan law In the underlying case, plaintiff’s
attorney made a demand to aettle the case for $350, 000 plus waiver
of the Wrker's Conpensation lien. Geat Amrerican never accepted
the reasonable offer. Geat American attenpts to isolate the
wai ver of the lien fromthe "fresh noney" portion of the denand.
They claimthat the failure to waive the lien did not in and of
itself prevent settlement of the case. This reasoning, however, is
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speci ous because after Geat Anerican failed to waive their lien,
all settlenment negotiations- broke off and were never resuned.
Their conduct, therefore, elimnated all possibility of settling
t he case.
IV. GEAT AMERICAN ACTED IN BAD FAITH WBEN | T FAILED TO
INFORM CONTINENTAL CF ALL SETTLEMENT DEMANDS PRI CR TO
TR AL, OF1TS CONFLI CT CF | NTEREST REGARDING THE VIRER S
OCOVPENSATI ON LIEN AND CF | TS PRI MARY POLI CY LIMITS.
Courts have recogni zed and protected certain interests of an
i nsurance contract either by implying a duty in the insurance
contract or by establishing a common |aw duty. Duty is defined
generally as conformty to a | egal standard of reasonabl e conduct
inlight of the apparent risk. W. Prosser and W Keeton, Handoob
of the Law of Torts, (h. 9 Sect. 53 at p. 356 (5th ed. 1989).
Anong such duties of an insurer is the obligation to informthe
insured of all settlenent possibilities.
In Jones v. National Enblem|nsurance Company, 436 F Supp.
1119 (ED Mich. 1977), the Court found that in situations where
bad faith may be an issue, certain standards shoul d be heeded by
I nsurance comnpani es:
[I]Jt is clear that the insurer has a duty
ronptly and clearly to informthe insured of:
Fl) the possibility of a judgment in excess of
the policy limts; (2) the insured’s right to
retal n i ndependent counsel; (3) the limts of
the insurer's interest inthe lawsuit; and (4)
all settlenment offers, includingthe insurer's
response to such offers and the Iegal
significance of those responses expressed in
terms of the insured’s |iability. The' extent
and clarity of such notice by the insurer to
the insured is a substantial factor to be

wei ghed in determning whether the insurer
handl ed sett!| ement negotiationsin good faith.
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Id,, 436 F. Supp. at 1124-1125. (Enphasis added.)

A nmgjority of courts have held that the failure to advise is
suff icient t o al | ow recovery. ? tate Farm Mitual Auto lnsuran
Company V.. Jackson, 346 F. 2d 484 (8th Cir. 1965); Critz v
Farmers | nsurance Group, 41 Cal. Rotr. 401, 230 CA 2d 788 (1964);
Northwestern Mutual Insurance @. v Farmers |nsurance Group, 76

Gal. App. 3d 1031, 143 Cal. Rptr. 415 (1978); Gns v. American

Li bertv I nsurance Company, 423 F 2d 115 (5th cir. 1970); Kooyman
v. Farm Bureau Mitual lnsurance Q. 315 NW 2d 30 (lowa 1982);
Roberie v. Southern FarmBureau Casualtv | nsurance Conpanv, 250 La.
105, 194 So. 2d 7713 (1967); Larson v. Anchor Casualty Conwany, 249
Minn. 339, 82 NW 2d 376 (1957); National Farners Union Property
& Caeualtv Company V. O‘Daniel, 329 PF. 2d 60 (9th Cir. 1964);
Kaudern v. Allstate Insurance .. 277 F. Supp. 83 (DNJ.  1962);
Goings v. Aetna Casualtv & Surety Company, 491 SW 2d 847 (Tenn.
1972) ; Howard v. State Farm Mitual Auto. |nsurance Company, 60 Wis.
2d 224, 208 N.W.2d 442 (1973); Western Casualtv & Suretv Company v
fower, 390 P 2d 602 (Wyo. 1964). Some courts have considered the

failure to advise the insured of settlement as evidence of bad
faith. Koppie v. i Co » 202 F 2d 599
(6th cir. 1952); Younger v. lunbernman's | nsurance Company, 202 NW
2d 844 (lowa 1973); Strode v. Commercial Casualty |nsurance

In cases where the duty to advise extends to the insured,
under principles of e?wtable subrogation, the excess carrier
atanda In the shoes of the insured and is afforded the sane
protections and rights. Mch. Comp. Laws An. Sect. 600.1405
(1963; e j ti i
118 Mch. App. 594, 325 NW 2d 505 (1982).

’
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Company, 202 F 2d 599 (6th cir. 1952); Younuer v. lunbernan's 174
So. 2d 672 (La. 1965). Failureto advise the insured of settlenent
demands al so nay be indicative of indifference and, thus, of bad
faith. Henke v. lowa Home Mutual Casualtv @ 250 |lowa 1123,
1131-32, 97 N.W.2d 168, 179 (1959); 7C Appl eman, Insurance Law &
Practice, S 4712 at pp. 432, 444, 470, 487 (1979).

A primary insurer also has the duty to provide its insured,
and, thus, the excess carrier with sufficient information to all ow
themt o make intelligent deci sions concerning their exposure, See,
6), Bailey V. Prudence Mitual Casualtv @. 429 F. 2d 1388 (7th
Cir. 1970); cf., if ' ' Compan

of New York, 298 P 2d 1001 (Oe. 1956). Notice to an excess

carrier is of critical inportance. Sisters of D vine Providence v.
Interstate Fire & Casualtv @ . 117 Il1l. App. 3d 158, 453 NE 2d

36 (5th pist. 1983). See also, G eyhound Corp. v. EXxcess | nsurance
Co., 233 E 2d 630 (5th Qr. 1956); Honme Indemnity Co. v.

WIllianson, 183 F. 2d 572 (5th cir. 1950). This is particularly

the case, as here, where the strong possibility of an adverse
verdict in excess of the primary limts exista. See, Domanaue V.
Henry, 3954 So. 2d 638 (La. App. 1980); Daw v Public National
[ nsurance Company, 5 Cal. Rptr. 488, 181 Cal. App. 2d 387, (1960).
The insurer nust keep its insured inforned of any adverse
devel opments in the investigation. Ivy v. Pacifi Ins.

156 Cal. App. 2d 652, 320, p. 2d 140 (1958); Boward v. state Fam.
Mitual Auto Ins. @. 208 NW 20442 (Wisc. 1973).

M chi gan courts as wel | have recogni zed the insurer's duty to
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informthe insured of all settlenment offers and to advise of its
policy limts. Jones v. National Enblem Insurance @., 436 F
Supp. 1119 (ED Mch. 1977). These sanme rights extend to the
excess carrier who nay sue a prinary carrier directly as the real
party in interest. (See Section |X herein.) Aninsurer's failure

to do so is a factor constituting bad faith. Comrercial Union

I nsurance Company v. Liberty Mitual Insurance @., 4226 Mich. 127,
393 NW 2d 161 (1986).

Here, the underlying case involved a quadriplegic plaintiff
who ultinmately died. The verdict reasonably was expected t o exceed
the primary insurer's limts. Yet, Geat Arerican did not inform
CONTI NENTAL of all offers of settlenent nor even of its policy
limts. Oh Novenber 7, 1978, Stanley schwartz, plaintiff's
attorney in Gaae/Denlar v. Ford, demanded $350,000 and wai ver of
G eat American’s worker's conpensation lien anmounting to about
$125,000, in order to settle the case. G eat American never
informed Continental of this settlenent demand. Continental ,
therefore, was deprived of an opportunityto protect its interests.

The facts here are startingly simlar to those in Roberie v
Sout hern Farm Bur eau Casualty | nsurance Company, 250 La. 105, 194
So. 2d 713 (1967), where the court held the insurer acted in bad
faith.

[H]e [the insured] was never apprised of the
offers of compromise nor warned of his
potential liability, he was ignored. He
needed i nfornati on and advi ce on the point of
his potential liability, which he was not
given by his representative, his insurer. A
conflict of interest arose between the insurer

and the insured. The insurer failed to
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discharge its duty towards its insured,
t hereby precl udi ng any deci sive action on his
part."” Id., 194 so.2d at 716.
Here, the insured and excess carrier were treated by G eat Anerican
in much the same way.
The duty to inform also extends to the insurer's potential
adverse interests. Herges v. \Wstern Casualty and Surety Company,

408 F 2d 1157, 1162, n 7 (8th dr. 1969), and cases cited

therein. Geat Anerican did not inform Levy or Continental of its
potential adverse interest incollectingits worker's conpensation
lien. This also anounted to bad faith.
v. THRE POSSIBILITY C- AN ADVERSE VERD CT WAS
GREAT HERB 1K THAT TBE TCRT PLA NIl FF SUFFERED
SEVERE INJURIES, YET GREAT AMEBERICAN IGNORED
| TS DUTY TO SETTLE.
It is awell recognized principlethat when the probability of
an adverse finding on liability is great and when the amount of

damages woul d greatly exceed the coverage, the insurer has a duty

to settle. Kavanaugh v. Interstate Fire & Casualty @, 35 Ill.
App. 3d 350, 342 NE 2d 116 (1st Dist. 1975); Phelan y. State Farm
Mutual Autonobile I nsurance @., 114 1I1l. App. 3d 96, 448 NE 2d
79 (1st Dst. 1983). The Sixth Grcuit has recognized that where

the weight of evidence is against the insured on the issues of

damages, liability is an inportant factor determining whet her the
i nsurer ahould have settled. Noshey v. Anerican Autonobile
Ineurance @, 68 F 2d 808 (6th dr. 1969). In fact, under

M chigan law, part of the definition of bad faith is whether the
primary carrier refueed to accept a settlement offer within its
policy limts when the risks of rejecting settlement were out of
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proportion with the chance of a favorable verdict. Commercial
Union Insurance Company v. Ekiberty Mutual |nsurance Company, 137
Mch. App. 381, 357 NW 2d 861, 866 (184). aff°d, 426 Mch. 127,
393 NW 2d 161 (1986). As a California court put it:
Wien there is great risk of a recovery
beyond the policy limts so that the nost
reasonabl e manner of disposing of the claimis
a settlenment which can be made wthin those
limts, a consideration in good faith of the
insured's interests requires the insurer to
settletheclaim |Its unwarranted refusal to

do so constitutes a breach of the inplied
covenant of good faith and fair dealing.

Commercial Union Assurance Companies v. Safewav Stores. Inc.. 26
CGal. 3d 912, 164 Cal. Rptr. 709, 712, 610 P.2d 1038 (1980).

Here, as stated earlier, the tort plaintiff was paral yzed and
ultimately died fromhis injuries. Geat Arerican al so was aware
of the propensity of juries in Wayne county to grant extraordinary
verdicts in such cases. Yet, Great Anerican rejected a reasonabl e
settlement offer withinits policy limts. It initiated no serious
settlement talks and never informed Continental of settlemnent
offers. dearly, such conduct constitutes bad faith under M chigan
| aw

VI. GREAT AMERICAN, AS THE PRIMARY CARRIER, DD

NOT GIVE EQUAL CONSIDERATION TOTHBE | NTERESTS
G- ITS IRSURED (CR TBE EXCBSS CARRIER,
CORTINENTAL.

It has been held that an insurer who issues a policy of the
type at issue here is under a fiduciary duty to |ook after the
intereets of the insured as well as its own interests. National
Farmers Casualty . v. O‘Daniel, 329 F 2d 60 (9th Gr. 1964).

"Failure to do so is bad faith and renders the conpany |liable for
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its breach of fiduciary duty in the amount of any judgment over the

policy 1limits." Id., 329 F. 2d at 64-65. This level of
consideration is often expressed by the courts as whether the
i nsurer gave equal thought to the insured's interests, Tennessee

Farmers Miutual Ins. @®., , 277 F 2d 21 (6th Gr. 1960); Conti nent al

Casualtv Company v. Reserve |nsurance Company, 307 Minn. 5 238
NW 2d 862 (1976). This is particularly the case where the

primary policy limts may be exceeded, Ballard v. Citizens
Casualtv @. of New York, 196 FE 2d 96, 102 (7th dr. 1952);
Cernocky v. Indemnitvy Ins. . of North Anerica, 695 Ill. App. 2d

196, 216 N.E. 2d 198 (2d Dst. 1966). The question to ask here is
whose interests were deened paranount, the insurer’s or the
insured's, when the conpany rejected an offer of settlenent. It is
clear here that the insured's interests were sacrifi ced.

Here, the matter could have been settled for nuch | ess than
the verdict prior totrial by the primary insurer, Geat Anerican.
On Novenber 7, 1978, the attorneys for the injured plaintiff's
estate, Stanley Schwartz, submtted a formal denand for settl enent
of the underlying action on behalf of the estate in the amount of
$350,000 plus a waiver of the $125 000 worker's conpensation
benefits paid to or on behalf of the injured enployee, the tort
plaintiff in the underlying action. Geat Anerican rejected this
offer, a demand well withinits limts. A verdict of $1.5 mllion
was rendered. Geat Arericanitself collected its entire lien plus
interest out of that verdict. Therefore, a significant part of

Continental’s payout was made to rei mburse Ford for amounts paidto
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G eat Anerican.

Geat Arerican knew and was fully aware of the
probability of an excess verdict, particularly given previous jury
awards in Wayne County, the very serious injuries and ultimate
death as a result of thoee injuries. M. Denlar left a wife and
fivechildren. Yet, Geat Amrerican did not respond affirmatively
to a reasonabl e settlenent offer withinits prinary limits. It did
not inform Levy or Continental of the offer. Rather, in an
arbitrary, reckless, indifferent and intentionally sel fish manner,
it disregarded the interests of plaintiff, the excess carrier,
knowi ng that it would be Continental who would carry the |oss of
G eat American‘’s bad faith. It was Gontinental's noney with which
G eat Anerican was ganbling, knowing that its |osses would be
finite if it could cover up its bad faith actions well enough.
See, La Rotunda v. Roval ( obe insurance @., 87 Il1l. App. 3d 446,
408 NE 2d 928 (1st Dist. 1980). "The size of the judgnent

recovered ... when it exceeds the policy limts, although not
concl usi ve, furnishes an inference that ... acceptance of an offer
wi thinthose limts was the nost reasonabl e nethod of dealing with
the claim" Northwestern Mut. Ins. . V. Farmers’ Ins. Group, /6
Cal. App. 3d 1031, 1054, 143 cal. Rotr. 15 (1978), and cases cited

t her ei n.

Bere, G eat American neglectedits duty, under Mchiganlawto
settl e a meritorious claim |n exanining the reasonabl e val uation
of the case, particularly given the propensity of juries in Wayne

county to award exorbitant verdicts in such cases, Geat Anerican

-29-
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acted indisputably in bad faith in failing to effectuate a
settlenent. In doing so, the financial interests of the excess
carrier or insured were given no consideration.
MI. CONTINENTAL DD NOT WAIVE ANY RIGHTS IN
SI GN NG THR AFFI DAVI TS - WRITTEN
RECOGNIZANCE.
In order for a party to waive its rights, it nust have
intentionally and knowi ngly relinquished those rights. American

Locomotive . V. Chemnical Research €erp., 171 F.2d 115 (6th Qr.

1948) ; rcial ion lnsuran Company V. ical Protectiv
o., 136 Mch. App. 412, 356 NW 2d 648 (1984), aff ‘d@ i n pertinent
part, 426 Mch. 109, 393 NW 24 479, (1986). Wien one party has
done sonet hing having the effect of deceiving and m sl eading the
ot her party, courts consider it inequitableto enforce against the
latter the alleged right of such other party. Shean V. US
Fidelity & Quarantv Company, 263 Mch. 535, 248 NW 892 (1933).
Here, Continental did not waive its right to claimthat $2
mllion of coverage existed. First of all, it was G eat American’s
| awyers who drew up the affidavits of witten recogni zance upon
whi ch Continental reasonably relied to its detrinent. To enforce
this right agai nst CONTI NENTAL now woul d be inequitable. This is
particularly the case in that Great Anerican representatives have
admtted that the affidavits held no legally enforceable rights
but, rather, were done so only to expedite the appeal s process for
the insured. Continental was forcedto signthe Affidavit in order

to protect its insured.

-30-



For Continental to waive its right to claimthe proper anount

of coverage, it nust do so intentionally and know ngly. It signed
the affidavits at a time when G eat American woul d not even provide
CNA with copies of the appropriate policies. Therefore, CNA could
not knowingly relinquish any rights wthout having the proper
information before them information which had been repeatedly
requested but denied by Geat Anerican. Therefore, G eat
Arerican's argunent iS not only inproper but it only servesto |end
credence to CNA’s contention of Geat Awrican's bad faith
exhi bi ted throughout this case.

The policy forns were G eat Arrican's forns. Geat Arerican
at all tines knew or should have known what coverage it provided.
It cannot be logically assuned that anything Continental did coul d
have mislead Geat Anerican about its own coverage. G eat
Anerican's refusal to supply it§ own policy forms t o Continental or
even its own field personnel should be taken as an indication of
i ntenti onal concealment.

Moreover, it is inconsequential what Geat Anerican
representatives thought about the affidavits because waiver
i nvol ves t he act and conduct of only one of the parties regardl ess
of the attitude of the other party. See, Estoppel and \Wiver, 28
An Jur. 2d Sect. 30 at p 634 (1966). Continental representatives
never intended t he signing of the af fi davits to constitute a waiver
of any rights. Because Of Great Anerican's concealnment of its
policy forms, Continental could not knowwhat rights it had and no

wai ver was even possi bl e.
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EVIDENCE OR | NSTNUATION OF CONTRI BUTORY
NEGQ.| GENCE CR COVPARATI VE FAULT ON THE PART OF
CONTI NENTAL 1S |INADM SSIBLE AND MJST BE
PROHI Bl TED FROM THE JURY'S CONSI DERATI ON

Evidence or insinuation of contributory negligence or
comparative fault on the part of Continental is inadmssible.
Caselaw specifically addressing the issue prohibits the
introduction of such evidence, and by inplication, renoves
consideration of this issue fromjury deliberation.

Although no reported Mchigan case has addressed the
admssibility of evidence of contributory negligence against an
excess insurance carrier in an action for bad faith, other
jurisdictions consideringthe i ssue have hel d such evi dence i s not
admssi bl e." Most recently in Continental Casualty Company V.
Roval | nsurance Company Of Anerica, 219 Gal. App. 3d 111, 268 Gal.
Rotr. 193 (1990) the California Court of Appeals held that a

primary liability insurer which has reserved to itself the right
and duty to defend could not raise an excess insurer's |ack of
participationin the underlying defense, and al | eged acqui escence
at an affirmative defense to an action brought by an excess i nsurer
for the primary insurer's bad faith in conducting settlenent

negoti ati ons. continental v. Royal, 268 Cal. Rptr. at 197.

¢ As this Court is no doubt well aware, the M chigan Suprene
Court, particul arldy inthe area of bad faith litigation has relied
heavily upon the decisions of other jurisdictions in considering

numerous issues which arise in such litigation. See e.g.,
exrci ni on | nsuran any V. ber Mut ual | nsurance
Company, 476 Mich. 127, 393 NW 2d 161, 164- 166 (1986).
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Specifically the Court in Continental v. Roval held:

There is no authority that holds an excess
carrier should be charged wi th naking sure the
primary carrier fulfills its good faith
obligations to the insured. Evi dence of
Continental's conduct including evidence of
i ndustry customand practices was not rel evant
under these circunstances.

Continental v. Royal, 268 Cal. Rptr. at 197.

I n Continental v. Royal, the Court relied in part upon Certain

Underwriters of Llovds V. General Accident |Insurance Company, 699

F. Supp. 732 (SD Indiana 1988). In that case the trial court,
interpreting Indiana law held that in an action for bad faith
brought by an excess insurer the affirmative defenses of

conparative fault and contributory negligence were not availableto

the primary insurer. Certain Underwiters v. General Accident, 699
F. Supp. at 741-742. |In particular, the Court specifically held
that there sinply is no duty upon the excess insurer to actively
participate in settlement negotiations. The introduction of
evidence of the excess carriers conduct is irrelevant, and the
adm ssion of such evidence would only serve to confuse and
prejudice the jury. Certain Underwiters v. CGeneral Accident, 699
F. supp. at 742; see also, Continental v. Roval, 268 Cal. Rptr. at
197. Sinifafly, in the instant case the introduction of such

evi dence nust be barred.

BRINTON & FEDOTA

150 North wWacker Drive
Sui te 900

Chicago, Illinois 60606
312/236~5015
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APPELL ANT'S REPLY BRIEF

PRELIMINARY COMMENT. For eased reference, thisreply
brief follows the format and numbering system used in Truck's
answering brief.

A. REPLYTO TRUCK'S STATEMENT OF THE CASE_

Century takesissue with Truck's assertion (Aas Br at 1) that
"Farmers| Truck] provided WECo with a defense of the Fox case
pursuant .to its obligation under its policy of primary insurance." In
fact, Truck breached its defense obligation by withdrawing from the
defense of itsinsured. Truck was obligated to defend unless and until
its policy limits were "exhausted by payment of judgments or
settlements.” Policy Part |, 1 2- CP 71, 326. Truck jumped the gun
by abandoning its insured after thejury verdict and before important
post-trial issues had been resolved. See argument and authoritiesin
Op Br at 12-18.

1 Century’s Monitoring of the FOX Case Does Not Alter

the Nature or_Extent of Truck's Obligation of Good
Faith and Fair Dealing.

Truck argues (Ans Br at 1-3) that it should be absolved of all
responsibility for its conduct smply because Century took the prudent

step o assigning someone to monitor Truck's handling of this multi-
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million dollar claim. It is one thing, however, to monitor someone
else's claims handling and it isanother to be the person or entity with
primary responsibility for theclaim. Nothingtbat Century did relieved
Truck of its legal obligations to defend, to act in good faith, and to
give itsinsured's interests at least the same consideration it gave its
own interests. Theinsurer's duties, in thisregard, are discussed more
fully in Op Br at 19-21.

2. Neither Truck Nor It nted Defense Coun
Needed Century’s Approval o Authorityv to Commence

Settlement Negotiations.

Truck argues (Ans Br at 3-4) that it was relieved d itsduties
because no representative d the excess insurer ever instructed or
authorized Truck to accept a particular settlement demand or to make
an offer or counteroffer. Truck forgets, it was the one that, in its
policy of insurance, accepted the duty to defend. It wasthe one that
agreed toinvestigate the claim and to settle, or not, asit saw fit. And
Truck also forgetsthat, aslong as it controlled the defense (which it
did here), it had the obligation to, in good faith, view the case as if
there were no policy limits applicable to theclaim. See discussion in
Op Br at 19-21.

What that means in the context d this case is that Truck had

an obligation to evaluate the claim, recognize that it was a case with




significant excess exposure, and recognize that it would require its
policy limits, as well as some part of the excess insurer's limits, to
settle the claim.  With that understood, it was incumbent upon the
primary insurer to release its policy limitsto the excessinsurer so that
settlement negotiations could begin in earnest.

None of that happened. Although Fox's defense counsel
forthrightly opined that this case bad a multi-million dollar potential
and that there was no better than a 50/50 chance d a defense verdict,
Truck simply stuck its head in the sand. It chosetotry the case. It
made no settlement overtures to Fox or Fox's counsel. It never
offered a dime. It never released its limits to the excess insurer,
despite numerous requests. It tied the excess insurer's hands. See
discussion in Op Br at 41-42.

Why did Tr uck behave in thismanner? It did so because it was
putting its interests ahead of al others. It had a substantial sum
invested in defensecosts. It had very little to lose if the case werelost
because its aggregate policy limits were eroded down to $166,000.
And it had a lot to gain by risking its insured's money and/or the
money of the excessinsurer. It iseasy to gamble witb other people's

money--but such unreasonable risk-taking also constitutes bad faith.
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3 Liability Wa s Disputed--So What?

Truck argues (An Br at 4-5) that somehow its obligations are

lessened because liability in the underlying case wasdisputed. Imagine
that! A case of disputed liability. So what?

The only cases where liability is not disputed are cases where
liability is admitted. Isit only in cases of admitted liability that a
primary insurer isobliged to take stepstoward settlement in an effort
toavoid injuring itsinsured? That would bea novel rule. Yet that is
essentially what Truck argues. Because liability was not crystal clear,
there was no obligation to try to settle this$7 million dollar dispute.
Apparently, under Truck's contorted logic, the existence of a dispute
gives the insurer a license to gamble with others' money in an effort
to better itsown position.

Lest the court be taken in by this argument, and by Truck’s
selective citations to the record, the following should also be noted:

Ken Smith of WECo testified that his views regarding
the defensibility d the case were based on the science,
not the law.

u Truck gave Smith no options regarding trial versus
settlement.

u Truck never told Smith that defense counsel was of the
opinion that there wasa 50% chance of losing the case.

Smith Dep - CP 222-23. Thus, it isnodefense for Tr uck to now argue




that it was simply doing what itsinsured wanted it to do. Itsinsured
was not knowledgeable astoTruck's legal obligations. Truck did not
giveitsinsured all thefacts. And Truck’s obligationsextended beyond
the duty to protect just itsinsured in this excess exposure case.

4. Truck Miscondruesthe Evidence.

First, the March 30, 1989 letter requesting release of Truck' s
limits (so that settlement negotiations could commence) was not the
first or only time that Century's representative inquired as to if, and
when, Truck wasgoingto make itslimits available. Prior to that time,
Mr. Emery requested a release d limits on numerous occasions, and
he also raised the topic of settlement in hisfirst or second neeting
with Truck's claims manager in early 1988. See Op Br at 36-39, 41-42.

Second, the letter makesclear that Century wasunable to make
an dfer totheclaimant "without a commitment from Farmers [ Truck]
for the balance of their limit." Where the underlying demand is in
excess of the primary carrier’s limits, the burden is on the primary
carrier t0 approach the excess carrier, express the primary carrier's
decision to release limits, and inquire about the excess carrier's
willingness to contribute toward settlement. The question of whether

such acontribution is needed, however, does not even arise unless and
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until the primary carrier hasdecided it iswilling to release its limits. !
Continental Cas. Co. v. United States Fidelitv & Guaranty Co., 516 F
Supp 384, 388-89 n 3 (ND Cal 1981). Here, of course, Truck never
offered torelease itslimits until after the jury returned its$2.8 million
verdict.

Third, Truck's reliance on the March 30 letter ismisplaced and
takes the language of that letter out of context. The letter seeks
Truck's limits and confirmsthat jf Truck will release limits, and if the
case is settled, then Century would take over al remaining liability
claimsfromTruck, the primary insurer. Thereason Century madethis
statement is clear from the context of the letter, but not from the
argument set forth in Truck's brief. The letter states: "[Century]
acknowledges that if your indemnity limits are exhausted in the Fox

case, [Century] then takes over all remaining liability claims." \Why?

Because, by so doing, Truck would have exhausted its policy limits by
payment of claims. That is the condition, pursuant to the policy

language quoted on page 1 of thisbrief, that discharges Truck's duty

! Part of Truck's problem, apparently. was that it could not even
make a timely, accurate, ascertainment d its own remaining aggregate
limits. Truck gave Century inaccurate information in thisregard and
took more than a year to resolve what should have been readily
available in a matter of days. See Op Br at 33-34.




to defend. Obvioudy, then, if Truck pays its limits toward a
settlement, its duties are fulfilled and the duty shifts to Century.
However, thislatter point does not mean, as Truck argues (Ans Br at
5-6), that Century was agreeing to take over the continued duty to
defend where nosettlement wasachieved. Furthermore, regardless d
what claims people and insurance brokers put in their letters to one
another, the nature and extent d Truck's duty to defend isdictated by
the clear, unambiguous language of the policy--nothing more, nothing
less. In thisregard see Op Br at 12-18.

5. Century Did Not Appea! the Fox Judgment--Again, SO
What?

Tr uck correctly pointsout (as did Cent ury in its Op Br at 9-10)
that the Fox case was settled for a $700,000 discount, after the jury
returned its verdict, after Tr uck abandoned itsinsured, after partially
successful post-trial motions were decided, and before thefiling of a
notice d appeal. Apparently, under Truck's theory of the case, a
plaintiff in a bad faith case can only perfect its cause d action if it
standsidly by and suffersthe full brunt o the errors committed by the
primary insurer. In other words, under Truck's approach, if the
insured or itsexcessinsurer lifts one finger in an effort to mitigate its

damages, it forfeitsitsright to seek redress for the damage caused by
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the primary insurer's negligence or bad faith.

The policy of thelaw is, of course, 180 degreesto the contrary.
Settlements are encouraged and potential plaintiffs have an affirmative
obligation to mitigate their damages. Century's post-verdict conduct
in thiscase was, quite obviously, motivated by these appropriate god s.
Truck should not now be handed a bonus defense as a result of
Century's responsible conduct.

6. Procedure Beow

Whether or not WECo "expressed complete satisfaction” (Ans
Br at 8) with Truck’s handling of the defense isd no moment. That
statement istrue, generally, wherean insurer provides a defense toits
insured under an insurance policy such as that issued by Truck, and
even in the absence of any excess exposure, because the insurer, not
the insured, has the right and obligation to defend the case and to
settle the clam. CP 71, 326.

Thestatement is just as true, and o much greater significance,
where, as here, the primary insurer ishandling a claim that has excess
exposure and that iscovered by excessinsurance. In that situation, the
insured's declaration of "complete satisfaction” becomes essentially
irrelevant, because the primary insurer's mishandling of the claim does

not create risk for the insured, but, rather. creates risk for the excess
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insurer. Truck does not claim, nor could it, that Century ever
expressed "complete satisfaction” with the handling of the Fox case.
B REPLY TOTRUCK'S ARGUMENTS
1 Century’s Evidence, Offered in O tion to Truck’s
Motion for Summary Judement. Was Not Only

Admissible. 1t\Wa s a Necessary Element of theCause of
Action.

Truck iswrong when it argues (Ans Br at 1C) that Century's
evidence was "inadmissible speculation." Firg, Truck conveniently
forgets that all elements d Century's claim were supported by the
expert witness testimony of John Partlow, an i nsurance executive with
many decades of claims-handling experience. See Op Br at 26-28.

Second, recent caselaw makesclear that, where a plaintiff seeks
to prove that certain action would have been taken that would have
prevented the plaintiff from being damaged if the defendant had acted

properly, the plaintiff must establish causation by offering testimony as

to what that certain action would have been. See Van Buskirk v.

Carev_Canadian Mines. Ltd., 760 F2d 481, 492-93, 493 n 7 (3d Cir

1985), which further held that "assessing the credibility o plaintiffs
assertionsis a matter left to the jury." 760 F2d at 493 n 7. See also

Hoaglund v. Ravmark Industries. Inc., 50 Wash App 360, 370-71, 749
P2d 164, 170-71 (1987) (quoting Van Buskirk v. Carey Canadian
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Mines. Ltd. with approval); Mazur v. Merck & Co.. Inc., 742 F Supp
239,262 (ED Pa1940). Thus, thevery evidence which Truck attacks

was not only appropriate, it was necessary.?

2. Truck’s Tender of Its Limits Did Not Extinguish |ts
Contractual Duties.

Only by misconstruing the evidence, reading exhibits out of
context, and misquoting the key language in the insurance policy, can
Truck support itsargument that it could unilaterally relieve itself of
the promises it made in its insurance policy.

First the policy does not state that Truck "shall not be obligated
to pay any claim or judgment or to defend any suit after the applicable
limit of liability has been exended . . . " as quoted in Ans Br at 13
(emphasis added). Rather, Truck’s policy statesthatit isonly relieved
of its obligations after its limit d liability has been exhausted by
payment of judgments or settlements. Policy Part I, 9 2 - CP 71, 326.
Thisisa key distinction. It istrue that Truck extended or tendered its

policy limits post-verdict. However, such extension was not sufficient

? Truck is also wrong when it argues (Ans Br at 10) that
statements regarding Fox's state of mind (as to what amount Fox
would have accepted to settle the case) were inadmissible hearsay. It
iswell established that statementsshowing a person's state of mind are
not hearsay and are admissible. See State v. Hamilton, 58 Wash App
229, 231-32, 792 P2d 176, 177-78 (1990).
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to pay the judgment and it was not tendered as part of a settlement
proposal or settlement agreement. No such proposal was pending at
the time—largely because there had been no settlement negotiations.
And, there had been no negotiations because Truck tied Century's
hands by stubbornly refusing to release its pdicy limits at any time
before the jury reached its verdict.

Truck misconstrues the evidence and refers to exhibits out d
context when it argues that "Century's responsible officials. . . stated
that Century expected [Truck] to tender its limits and the defense. .
.." (Op Brat 12-13). One of thesupposed "responsible dfidds' was

actualy the insured's insurance broker, Ms. Arie Hupp d March &

McLennan. CP 342, And she did nothing more than observe that if
there was no appeal, and if Truck chose to proceed with payment of

the judgment, then Truck’s policy limitswould be exhausted. There

isrealy no dispute about that. That, bowever, did not happen.

The second letter (CP341) likewise, merely recites wbat would
happen if, per its policy, Truck exhausted its policy limits through
payment of judgmentsor settlements. Again, however, that smply did
not bappen. Instead, Truck extended its policy limits and took the
position that, by smply expressing its willingnessto put its money on

the table, it could be freed of itsduty to defend. If that wasthe law,

e AL AT YT
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then insurerscould and should feel free to pay remaining policy limits
at any time during litigation. Neither the law nor the insurance
contract allows an insurer to leave its insured in the lurch in that
manner. The reason is that the insured is not only entitled to its
indemnity limits, the insured is also entitled to the cost o defending
the claim.

As is pointed out in Op Br at 12-18, the insurer's duty to
defend includes the duty to fund al post-judgment activity, including
appeal. Truck breached thisduty and sbould be required to reimburse
Century for the damage caused by the breach.

Nor is Viking Ins Co. v. Hill, 57 V&Eh App 341,787 P2d 1385
(1990) to the contrary assuggested by Truck (Ans Br at 13-14). Hrd,
Truck iswrong wben it asserts (Ans Br at 14) that the"policy language
[is] similar to that here at issue" In Viking Ins. Co. v. Hill, the policy
stated:

However, we won't be obligated to pay for the cost of

any further investigation or arrangement for settlement

or todefend you further after weve paid our entirelimit

of liability for damages.

Thus, the quoted policy only required the insurer to pay its
limits "for damages." Truck's paicy, on the other hand, required the

insurer to exhaust its limits by payment d judgments or settlements.
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Neither of those events had occurred when Truck abandoned its
insured.

Second, the Viking court acknowledged that an insurer's
attempt to withdraw from the defense of an insured by depositing its
limits into court "requires the insurer to act in good faith in the
interest of the insured." 57 Wash App at 349. Here, there is no
evidence that Truck had any interestsother than itsown in mind. Did
it act in WECo’s or Century's interests when it stopped payments to
its retained defense counsel right at the time when counsel was
recommending post-trial motions and an appeal? Clearly, Truck was
motivated only by the well-being of itsown pocketbook, not by what
might be best for itsinsured.

Third, M ki ng Insurance Company satisfied its duty to defend
by bargaining with itsinsured for the release of that duty. 1d. at 351-
352. Here, however, there was no such bargain and no such release.
Truck simply walked away, leaving WECo and Century toclean up the
ness it had created.

3. Aetna Ins. Co. v. Borrell-Bigby Elec. Co. |s on Point.

Truck strives mightily (Ans Br at 15-18) to distinguish Aetna
Ins. Co. v. Borrell-Bigby Elec. Co., 541 So2d 139 (Fla App 1989), but

ignores the eight other consistent "foreign” authorities cited by Century




# St @70 S0

inatl Lodniodl e ol Un 1]

~ vy

-e

2Ry

LYYV RESSTSTO RN 21 29

14

on thissame point. See Op Br at 16-17. Truck's criticism of Borrell-
Bigby is misplaced. There, the court was faced with the same policy
language as is contained in Truck's policy (contrast the language in
Viking Ins. Co. v. Hill, supra, which Truck asserts is "similar" to
Truck’s policy). Further, in both cases, the primary insurer refused to
follow up with a recommended appeal, and, in both cases, the primary
insurer tried to freeitdf o itsduty by tendering its policy limits into
court, thus leaving the excess carrier to pursue post-trial relief. Asa
result, Century wasrequired toincur $13,905.07 in defensecostswhich
rightly should have been borne by Truck.

4-5.  Equitable Subrogation Applies Under the Factsof This
Case.

Truck made a rather novel, albeit successful, argument in the
trial court which, in essence, amounted to arguing that it was entitled
tosummary judgment because no Washington appellate court had yet
decided whether or not principles of equitable subrogation should be
employed to allow an excess insurer to "stand in the shoes" of its
insured for the purpose of pursuing a bad faith/negligence claim
against a primary insurer. In other words, Truck's argument was that
equitable subrogation does not apply in this type d case because the

Washington appellate courts have not yet had the occasion to address
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the issue (until now).

Contrary to Truck's assertion (Ans Br at 18), Century does not
"concede that equitable subrogation is not a valid legal basis for a
cause of action in Washington." Just asthere isnocase law expressly
on point stating that equitable subrogation isavailable, thereisnocase
law prohibiting application of the doctrine under appropriate
circumstances. As isexplained morefully in Op Br at 22-24, thisisan
appropriate case for this Court to recognize and apply the doctrine.

The vice of not providing an excessinsurer any remedy against
a primary insurer that has acted negligently or in bad faith is that it
rewards the wrongdoer based upon the fortuity of the insured having
had the foresight to purchase excess insurance. Under Washington
law, in an otherwise identical situation, where the insured has no
excessinsurance, theinsured isfree to pursue a bad faith claim against
the primary insurer. Thequestion, then, should not be whether or not
the primary insurer will be alowed to escape the consequences of its
acts, but, rather, which device (equitable subrogation, direct duty, or
both) this Court will adopt to allow the injured party to pursue relief.

Truck either misunderstands Century's discussion of the
Washington authorities (Op Br at 19-22) which form the foundation

for the natural extension of the law to allow an excess insurer to be
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equitably subrogated to the insured's rights against the wrongdoing
primary carrier, or it hopesthat this Court will. For example, Century
does not contend that Nvby v. Allied Fidelity Ins. Co., 42 Wash App
543, 548, 712 P2d 861, 865 (1986) affected the adoption of equitable
subrogation in this state. Nor did Century so argue. The case is
simply cited for the basic premise that one who iswithin the class of
persons intended to be protected by insurance, not just the named
insured, n@y bring an action against a primary carrier. Thi S concept
is consistent with the notion that an excess insurer may have such a
right because excessinsurers are within the class of personswho may
be harmed if a primary insurer is negligent or actsin bad faith in the
handling of a claim with excess exposure.

Similarly, Kagele v. AetnaLife and Cas. (. ,40 Wash App 194,
197, 698 P2d 90, 93 (1985) is cited for nothing more than the
proposition that there is no prohibition against the assignment of a
claim against an insurer. Thus. if an assignment asa matter d fact is
not against public policy, is there any reason such an assignment
cannot and sbould not be accomplished as a matter of law--such as
when the real person injured by a primary insurer's bad faith claims
handling is the excess insurer, rather than the insured. Under

principles of equitable subrogation, an assignment in fact is not

r-‘-".f%r'y,&.;‘.,ff:'n;
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required because equity holds that the excess insurer stands in the
shoes of the insured.

Truck makes the argument(AnS Br at 20 and throughout its
brief) that subrogation would not be equitable because WECo was
"completely satisfied with itsinsurance carrier." Asis pointed out on
pages 7 and 8 of this brief, it takes quite a stretch to reach this
conclusion from the record. In any event, it really misses the point.
When an excessinsurer, rather than the insured, is the one damaged
by the primary carrier's mishandling d the claim, why shouldn't the
insured profess "complete satisfaction"? It has not been damaged
because the damage has been absorbed by the excess carrier. If
Truck's point isworth examining at all, it should be scrutinized based
upon the assumption that WECo, not Century, had to bear the burden
of a $2.8 million dollar judgment and/or a $2.1 million settlement. If
that were the case, would Truck be abie to proclaim that its insured

was "completely satisfied with itsinsurer"? Certainly not.

6. Xenophobia |SNot A Geod Basis Upon Which to Reiect

An Appropriate Legal Principle.
Truck apparently is prepared to invite this Court to reject
Century's appeal based upon the mtion that Century relies on

“foreign" cases. Indeed, Century has cited cases from Arizona,
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California, Minnesota, Indiana, Michigan, South Dakota, Florida,
Ohio, Oregon and Louisiana, al of which bave adopted and applied
equitable subrogation to alow a claim by an excessinsurer against a
primary insurer for damagescaused by the primary carrier’s negligence
or bad faith. Op Br at 22-24. |In response, Truck has failed to cite
one case--domestic or foreign--where the doctrine was rejected.

The fact that a case isfrom out-of-state isnot a reason to reject
it. These cases are offered because they address an issue which this
Court has not yet had an opportunity to consider. Truck is
shortsighted if it truly believes that this Court, or any self-respecting
court, would let xenophobic paranoiaget in the way of the thoughtful
consideration of new ideas.

7. Direct Duty--Another Approach

As with its discussion d equitable subrogation, Century has
attempted to bring to the Court's attention cases from outside the
state which have discussed and adopted the concept of a direct duty
owed to the excess carrier by the primary carrier. Op Br at 25. As
with the equitable subrogation issue, Truck persists in arguing that,
since thereis not yet a Washington appellate case on point, the legal
theory must be a nonentity. If thissort of thinking prevailed in our

courts, thecommon law would look just asit did several hundred years
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ago. "Landmark” cases would not exist. The law would not develop
and change with the times.

8. There Are Genuine | ssues of Material Fact AsTo Both
Causation and Damages,

If anything, this portion of Truck's brief (Ans Br at 25-27)
makes clear that the trial court erred in granting Truck's motion for
summary judgment. It is fundamental that a motion for summary
judgment nast be denied if there exists any genuineissue d material
fact. With that though! ierind, it isworthwhile to scrutinize what
Truck contendsare the :J—ndisputed factswhich entitled it to summary
judgment.

Truck arguesthat thereis no evidence that thecase could have
ever been settled for less than $3.5 million. Isthisan undisputed fact?
See, generaly, Op Br at 26-45. In particular, it isworthwhile noting
that Fox's lawyer, acting in hisauthorized, representative capacity, told
Fox's banker that the case was likely to settle and that the case had a
value in the low six figure range. Ex 18- (P 251; Ex 99 - CP 284-90.
This admission, coupled with Century's own evaluation of the claim
and its reserve makesclear that the case could have been settled early
on if Truck had not erected numerous barriers to settlement.

Similarly, Fox's other lawyer (who tried the case) indicated the
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case could have been settled for $500,000 or less and that Fox never
lowered his demand because Truck never approached Fox's trial
lawyer about settlement. Tirdel Dep - CP 236-38.

The opportunities to settle were numerous. Early on, the case
could have settled for $500,000 or less. Sx months before trial it
could have settled for $1,000,000, and similar opportunities existed
while the trial itsdf wasin progress. Considering that it was Truck's
own intransigence that was the major factor hindering and inhibiting
the settlement process, it seems a bit ironic that Truck may now
actually become the beneficiary of its own stubbornness and neglect.

Truck argues that there is no evidence that a reasonable
primary insurer would have taken the steps that would have led to a
settlement in an amount substantially lower than the amount Century
paid toextricate itself from the bind Truck created. Truck's argument
does not square with the evidence.

For example, Truck's claims manager never sought authority to
make an offer greater than the $20,000 local authority he had over al
claims. Ex 147 - CP 309; Johnson Dep - CP 197. Nor did he ever
offer any part of his$20,000 local authority. When plaintiff made his
first settlement offer, Truck never even responded. Fox Dep - CP162;

Ex 93 - CP276. Thus, Fox's first offer wastheonly offer. That isnot,




asTr uck suggests, evidence that the case could not be settled. Rather,

%

it isevidence of stonewaliing on Truck's part.

It is apparent from claims manager Chester's comments and
writings that he decided, early on, that this case was going to be tried,
regardlessof thefactsand regardlessof defense counsel's frank. if less
thanraosy, evaluations. Attorney Tenney's lettersarelittered with such
prophetic wordsas" dangerouscase,” "tremendous” and " astronomical ™
damages. Claims manager Chester's evaluations, on the other band,

had one common theme--the case would be tried.

..,_;;.-'_l.,,‘t,.. sl

If Century's burden is to demonstrate that the Fox case could
have been settled for an amount equal to or less than the primary
carrier's limits, then Truck is right--that was not demonstrated and it
could nat be because Truck’s limits had eroded tosuch an extent that
thisclaim could nat have been settled without some contribution from i
the excess carrier. However, the fact isthat Truck's unwillingness to :
release its limits to be used toward a settlement meant that no money
could be offered and no settlement could be reached. See Hartford

Ins. v. General Acc. Group Ins, 578 NYS2d 59 (1991), which held that

the trial court erred in granting summary judgment to the defendant
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primary carrier, where there was evidence that the defendant

negotiated in bad faith by not timely offeringits policy limits, thereby
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depriving the plaintiff excess carrier of an opportunity to negotiate a
more favorable settlement.

There issubstantial evidence in thisrecord from which thej ury
could conclude that(1) the case could have been settled for an
amount between $500,000 and $1,000,000 (see Op Br at 7-10); (2)
Century was motivated to settle the case and would have contributed
the amount necessary, in addition to Truck's underlying limits, to
accomplish a settlement (see Op Br at 37-38); (3) Truck's steadfast
refusal to release itslimitswasthe causal factor which prevented such
a settlement from corning together (see Op Brat 36:39); and(4) inso
doing, Truck was motivated by a desire to protect its own interestsat
the expense & WECo and/or Century. See Op Br at 6-7. The exis-
tence of evidence supporting all of these elementsentitles Century to
a jury trial of itsclams. The trial court erred when it ruled to the
contrary and entered judgment in favor of Truck.

9-12. Century is Not Equitably Estopped.

Truck forgetsthat its obligationsto itsinsured, or to an excess
insurer, are the same whether the insured agreeswith Truck's plan of
action, disagrees, or is oblivious to it. Under each scenario, the
primary insurer has the duty to act reasonably for the protection d its

insured and not to put its own financial interests ahead of all others.
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This duty of good faith and fair dealing, in fact, is the same whether
or not there isany excess insurance in place.

Despite this broad, pervasive obligation on Truck's part, it
persists in contending that Century's conduct, or lack of conduct, or
level of conduct, absolvesit of the legal obligationsit undertook when
it accepted the insured's premium dollars and entered into the policy
of insurance. Truck haslost itsfocus. It isthe one upon whom the
obligation to act reasonably rested. And it is the one that has
breached that obligation.

Truck argues (Ans Br at 30) that somehow Century or the
insured induced it to "proceed[) to trial as it was bound to do."
Nothing could be further from thetruth. First, the pelicy of insurance
gave it control over the defense. It was entitled to try or settle the
caseasit saw fit, limited only by the requirement that it act reasonably
and that it not put its own interests ahead of itsinsured. Second, a
review of the record makes clear that one person, and one person
only, ordained that this case would go to trial. That person was
Truck's claims manager Bob Chester. Ex 38~ (P 259; Ex 44 - CP 263
65; BEx 58 - CP 266; Op Br at 6-7.

Truck argues (Ans Br at 31-32) that Century "knowingly

refused” to respond to Truck's equitable estoppel argument, and that
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Truck detailed "all elements necessary to the defense” in its
memorandum of law in support of its motion. In fact, the words
"equitable estoppel" do not even appear in Truck's motion or in its
memorandum in support of the motion. Nor did Truck plead
equitable estoppel asan affirmative defense. Rather, Truck' s attorney
chose to raise that issue for thefirst time in his reply memorandum.
Apparently pleased with this trick, counsel did the sane thing at the
motion hearing, raising estoppel in his reply argument only (RP 69),
whereupon thetrial court denied Century's counsel the opportunity to
respond. RP 75-76.

Contrary to theimplicationsin Truck' s brief {Ans Br at 32-33)
Century did object to the presentation of the judgment, to the extent
itwas basedon Truck's unpled, unbriefed, unargued equitabl e estoppel
defense. See Objection to Proposed Order Presented by Defendant.
CP44-46. The equitable estoppel defense was not properly before the
court, should not have been a basisfor the trial court's decision, and
should not be a basis for this Court's resolution of this appeal.

CONCLUSION

The trial court erred when it decided thiscase in Truck's favor
based upon Truck's motion for summary judgment. Thereare genuine

issues Of material fact which create jury questions and are not
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appropriatefor summary disposition. This Court should reverse and

remand so that Century may have itsday in court.
Respectfully submitted,

BODYFELT MOUNT STROUP &
CHAMBERLAIN,

Richard A. Lee, WSB 17537

Of Attorneysfor Plaintiff
Century Indemnity Company

By

T 08 s Nmpemy
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. INTRODUCTION

Anderson, Kill, dick & oOshinsky, on behal f of General
Battery Corporation, Exide Corporation, Dixie Metals, Inc., and
GBC Newco, Inc. (collectively "General Battery™ and many ot her
insureds is at war with the insurance industry. Legal wars are
fought with words but they are wars nonethel eee. General
Battery's Amended Counterclaims, Cross-claims, and Third-Party
Conpl ai nt ("Amended Counterclainf) is both Anderson, Kll's
decl aration of war on behalf of General Battery, as well as its
declaration to this Court that in the battle of words, quantity,
not quality, and bl underbuss, not reason, will be its methods of
att ack.

The Amended Counterclaim is 424 pages and 1073
par agraphs long, not including exhibits. It is redundant,
immaterial, inpertinent, scandalous, inadmissable, and haraesi ng.
It should be struck in its entirety.

If. PROCEDURAL BACKGROUND

On November 1, 1993, Continental Casualty Company,
Transportation | nsurance Conpany, American Casualty Company of
Readi ng, and Columbia Casualty Conpany (collectively "CNa*),
filed a Conplaint in this Court (Dkt. No. 21 seeking declaratory
judgment pursuant to Del. Code Ann. tit. 10, § 6501 et geq, As
stated in the introduction to the Conplaint, CNA seeks

this Qourt's determination

TeRa ] OB 1 Gat i ong, 11 any: and .

the obligations, i f' any, o "certain

insureds with respect to certain
claims agai nst CGeneral Battery




Cor poration ("General Batteryn"),

and/ or its affiliates under

i nsurance policies allegedly issued

to defendants CGeneral Battery and

Nort hwest I ndustries, Inc.
See Conplaint at p 3. In accordance with the Del aware
decl aratory judgnent statute, the Complaint names as party
def endants CGeneral Battery, Fruit of the Loom Inc., p/k/a
Nor t hwest Industries, Inc. (at one tine the owner of Ceneral
Battery Corporation), and every insurer of General Battery in
order to ensure that all entities wth any potential interest in
t he outconme of the controversy are parties before the Court. The
Conplaint lists the insurers, the insurance policies, and the
sites that CNA believed were at issue when it filed the
Conpl aint. The Conplaint places the question of insurance
coverage for all of General Battery's environmental clains at
issue for all parties." The Conplaint includes 98 paragrapha (75
of which set forth the parties and the jurisdiction of the Court)
I n 23 pages.

In response to the Conplaint, certain of the defendant

i nsurance conpanies filed cross-clai ns against General Battery
seeking declaratory relief as to their policies of insurance.
Since that tine, various stipulations, notions, and Oders filed
with or by the Court have, by agreement of the parties, limted

and particularized the policies, the insurers and the 43 sites

' cNa’'s Conplaint does not seek a declaration of *no _
obligations® on the part of CNA.  Rather, in accordance with
the principles of the Del aware declaratory judgment statute,

t he Complaint seeks a declaration of what obligations, if any,
exi st as to CNA and the ot her insurers.
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which remain the subject of this litigation. See Stipulation and
Order dated Decenmber 1, 1995 (bxt. Nbo. 759), and rel ated motions
for and Orders granting dismissal.

On Septenber 7, 1995, General Battery filed its Answer,
Counterclains, Cross-Clainms and Third-Party Conplaint (bkt. No
€88). The Answer, consisting of 102 paragraphs in 14 pages,
reeponded to the allegations of the Conplaint and to the other
insurers' cross-clains. There followed, then, General Battery's
435 page, 1069 paragraph undifferentiated "Counterclaims, Cross-
clainms, and Third-Party Complaint® (the »"Counterclaim®"). The
first 90 pages cane apparently by way of introductionto the
counts of the Counterclaim and purported to descri be "insurance
hi story" beginning in 1940. This *history"® consisted of excerpts
fromstatenments and witings by various entities (sone parties,
many not) concerning insurance generally and the introduction of
what is known as the "qualified pol | uti on exclusion® in 1970. It
further contained opinions and concl usions as to the "proper®
interpretation of insurance policies generally and the notives of
the ®insurance i ndustry" in the second half of the 20th century.

The next 345 pages of the Counterclai mpl eaded 113
counts al | egi ng:

(1) equest for the same declaratory

ar
relief requested in cNA’s Conpl aint as
to the sites and policies at issue;

(2) Dbreach of contract by all of the
insurers, including CNA, as to all of
the sites and policies at issue;

(3) breach of contract separately and again




by CNA as to four of the sites?;

(4) bad faith by cNA with respect to t heae
same four altee under Illinois and
Pennsyl vani a | aw;

(sy violation by cNA of the Illinoie
Consuner Fraud statute with respect to
t hese same four sites;

{6) conspiracy by all the insurers to
m srepresent or conceal facts;

(7) negligent inepection and provision of
| oss control services by CNA

(8) sale of a defective product by all
insurers;

(9) breach of a warranty of uniformty by
all insurers;

(10) breach of an inplied warranty of fitness
for intended purposes by all insurers;

(11) estoppel against all insurers; and

(12) a right to recover attorneys' fees.
The requests for declaratory relief and danages for breach of
contract were separately and repeatedly stated in individua
counts for each of the forty-three sites at issue

In response to this Counterclaim CNA, joined by other
insurers, filed a motion to strike the pleading in its entirety
and notions to dismiss particul ar counte (Dkt. No. 717). CNA
al so infornally advi sed General Battery that CNA believed that
t he Counterclaimwas inproperly pleaded and included clains for
whi ch there was no | egal basis.

Thereafter, on January 22, 1996, Ceneral Battery filed

? The four sites are: Berks Landfill, Browns Battery, NL.
Taracorp, and Wortham.
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an Arended Answer, Answer to Cross-Claims, Counter-Claims, Cross-
clains, and Third-Party Conplaint (*Amended Counterclaim") (Dkt.
No. 829). Thie pleading deleted the bad faith eclaims agai nst CNA
under the Illinois Consuner Praud Act, and all three of the UCC
type clains against the inaurere, including sale of a defective
product, breach of warranty of uniformity and breach of warranty
of fitness for intended purpose. It also deleted certain factua
averments fromthe renaining bad faith counts against cNA. n
January 24, 1996, CNA, joined again by other insurers, filed a
nmotion to strike the entire Arended Counterclai mas well ae
notions to dismiss particular counts (Dkt. No. 833).

Despite the anendnents, the Amended Counterclaim as a
pl eading, is just as objectionable as the original Counterclaim
It is still 410 pages and 971 paragraphs long. It still contains
90 pages of *®history®, opinion. and argument conpletely unrel ated
to the facts of the case before this Court. The entire nonstrous
exerci se, denom nated a "pleading®, cannot be read in a single
day, nuch less a single sitting. 1It-is redundant, immaterial,

i mpertinent, scandal ous, inadmissable, harassing and frivol ous.
This Court should strike it in its entirety.
IIX. ARGUMENT

A. The Delaware Standard,

No one should be required to respond to what
Ceneral Battery calls its Anmended Counterclaim It is not a
pleading in accord with the Delaware rules. |t 4is harassing by

virtue of its length alone and its content is irrelevant,




repetitive and argunentative. The Del aware Superior Court QG vil
Rules provide that:

A pl eadi ng which sets forth a claim
for relief, whether an original
claim counterclaim cross-claimor
a third-party claim, contain
{1) a short and plain

showing that the pleader
is entitled to relief and (2] a
( for the relief
to which the party deems itself
entitled.

Rul e 8(a) (1) (enphasis added). Rule 8 goes on to provide that:
[elach averment of a pleadi ng ghall
be simple, concise and direct.

Rule 8(e)(1) (enphasis added). The Del aware Rules further
provi de that:
Upon notion nmade by a party before
responding to a pleading ... the
court may order stricken fromany
pl eadi ng any insufficient defense

or any redundant, immaterial,
i npertinent, or scandal ous natter.

Rule 12(f). A notionto strike will be granted *"where a plea
upon its face appears to be frivol ous, dilatory, vexatious or

nugatory". pack & Process. Inc. v. The Celotex Corp., Pel,

Supr., 503 A.2d 646 (1985) (citations omtted).> And, although

3 *The Court nust consider whether the
pl eaded natter has some rel evancy to the
cause of action, is directly inreply to
the matter which is pleaded and is offered
in support of a direct issue. ...Thus, ‘'a
| ea Whi ch does not set out any issuable
act ... wll be ordered stricken out.*"

Id. at 660 (Ctations omitted).




Del awar e ecourts have not often dealt with'such motions,* t he
circunstances of this case support the grant of a notion to
strike inthis matter.

B. General Battery’s *"Factual®" Introduction
{0 its Amended Counterclaim Consists of

The purported factual prem se for Genera
Battery's Anended Counterclaim the first 90 pages, provides no
facts describing any all eged wongdoing by the parties to this
| awsuit concerning the policyholder, the policies or the sites at
issue inthis matter. Instead, CGeneral Battery’s predicate for
its claims is a lengthy assault on what it calls the "insurance
industry® and how it believes the insurance industry has acted in
the past and how it ought to act in the future.

The first section of this "factual® introduction
outlines in the broadest, sweeping texms, the insurance

conpani es' conduct. Wthout referring to any particul ar

CNA has found no reported decisions in Delaware on notions to
strike since the pack & Process decision. However, unreported
deci si ons nake clear that Del aware courts can and do grant

notions to strike. See, mguiummﬂm_m:_.v_FBES
Capital, Inc,, Del. Ch., No. 13780, 1995 wL 106554, Steel e,

V.C (Mar. 6, 1995); poore v. Fox Hollow Enter., Del. Super.,
ND. .93A-09-005, 1994 WL 150872, Steele, J. (Mar. 29, 1994); .
ett v ., Del .~ "Super., No. 88c-0C-27, 1990 WL

123068, (raves, J. {Aug. 1, 1990): MELs.ﬂ:lﬂins.ﬁhgnr_lns*_x*
Nix, Del. Super., No. 86C-JA-82, 1988 WL 6/703, Cebelein, J.
(June 20, 1988); Mver v. Dver, Del. Super., No. 86C MY-96, 1987
WL 9669, Martin, J. (Apr. 10, 1987); recent unreported

deci sions granting notions to strike. Wile these cases do not
concern insurance, the grant of such notions in matters where

t he chal | enged pl eadi ng contained only a fraction of the vol une
chall enged here is informative for the Gourt's decision on
CNA‘'s notion to strike here
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I nsurance conpany, Ceneral Battery alleges that all of them have
failed or will fail in their dutiea, contractual and otherwise,
and that they have engaged in a nationw de practice of
*nullification of insurance coverage through litigation against
policyhol ders™ and a practice of refusing to pay |large clains
regardl ess of nerit. General Battery then speculates as to the
econom ¢ notivations of the insurance conpani es and concl udes by
avering "onm information and belief" that the insurance conpanies
in this case have or will repudiate representations they or their
agents made in state insurance departnent regulatory filings or
injudicial filings (99 140-150). The "“pleading" then goes on
for nearly 100 pages, to argue: the legal duties of insurance
conpani es; the purpose of state regulators; and General Battery'’'s
version of the history of the devel opment of insurance policy
| anguage. Thi s broadbrush characterization of the *insurance
i ndustry" i s based on assorted comments and statenments of
I ndi vi dual s, conpani es, insurance organi zations, authors,
| awyers, courts and others, nmade over a fifty year period in
letters, briefs, speeches, articles, internal menoranda,
advertisements, and other sources. Interspersed are argunents
and conclusions as to the neaning of these comments and
statements. General Battery (or nore properly, its counsel) has

submtted a discourse in place of a pleading .

$ Paragraphs 147 through 370 and 1021 through 1048 (250
par agraphs) are paragraphe of the type regularly stricken by
courts as not proper pleadings. These detailed *"evidentiary®
and | egal arguments do not belong in a notice pleading.

(continued. ..)




A |l ook at a sampling of the "headings" in this
part of the Anended Counterclains denonstrates the nature of the
di scour se

The Standardization of |Insurance
PO|IC¥ Language was I ntended to
Promote Uniformty of
Interpretation.. Anended
Counterclaim p 33;

The Illinois and Pennsyl vani a

| nsurance Regul atory Programs and
the Insurance Industry Rating
Organizations. Anmended
Counterclaim p. 35;

The Devel opnent of the Standard
Form CGL | nsurance Policy and

| nsurance Conpany Representations
RegardlnP its Coverage. Anended
Counterclaim p 51;

The Standard Porm CGL | neurance
Policy was I ntended and Represented
by the Insurance Industry (0

Provi de | nsurance Coverage for A

R sks, Including Unknown Risks, Not
Speci fically Excluded. Anended
Counterclaim p. 51;

The Devel opnent of the 1966 _
Standard Form CGL | nsurance Policy.
Arended Counterclaim p. 62;

The Standard Porm OG. | nsurance
Policy was Intended to Provide

| nsurance Coverage for G adual
Pol  uti on Damage That s Neit her
Expected Nor Intended by the

Pol i cyhol der.  Amended
Counterclaim p 64;

The "Polluters’ Exclusion® was a
Mere Clarificationof the
"Occurrence® Definition.

(... continued)

et al v. Citv of Philadelphia, 904 F Supp. 421, 424 (ED Pa
1995).
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Counterclaim p. 71,

Insurance | ndustry Representations

About the Ceneral  Principles of

Interpreting | nsurance Policies.

Arended Counterclaim p. 78;

These are not the averments of a pleading. They are a narrative
of *history" and argunent divided into nunbered paragraphs. In
fact, these sane all egations have been repeatedly published by
Anderson, Kill. | awers (or cooperating counsel) as the advocative
exerci se they so obviously ae'’

The ®allegations®™ on which this discourse is based
are not case specific, not party specific, and not policy
specific. Instead, the presentati on assunes that every statenent
made by whonever, whenever and in connection with whatever, can
be attributed to every insurance carrier in this case. The
presentati on quot es sentences and even partial sentences out of
context; many of these are then connected by ellipses to create
new statenments that may or nay not accurately reflect the
original message. The result is a collage of bits and pieces of
information. |If the collage refers to insurance carriers in this
action, it is only a passing coincidence. Instead, the

information is connected to the insurance carriers in this case

¢ See, e.g,, Eugene R. Anderson & WIlliamGgG. Passannante,

Insurance Industry Doublethink: The Real and Revisionist

Meani ngs of "Sudden and Acci dental”, | NSURANCE LI TI GATI ON, May,
1990, at 186; Eugene R Anderson & WIlliam G Passannante,

'‘Dishonesty® and the ‘Suddea and Accidental - Gn Gane:  It’s a
Beautiful Thing, the Destruction Of Wrds, MEALEBY’S LI Tl GATI ON
REPORTS IhELFMﬁﬁE; March 5, 1991, at 11; Eugene R Anderson and
Maxa Luppi, Environmental Ri sk Insurance: You Can Count on It,
MEALEY’S LI Tl GATI ON REPORTS | NSURANCE, January 26, 1988, at 21.
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by inserting the worde ®the Counterclaim Cross-claimand Third
Party Defendants. .." before general allegations about the
I nsurance industry.

Taken as a whole, this presentation of fragnents
of evidence and argunents that precedes the Counts of the Arended
Counterclaimis not about this case. It is not about this
i nsured, CGeneral Battery, which is not nentioned even once in its
own right.’ It 1s about Anderson, Xill, Oick & oshinsky, which
files an ever expanding version of this "pleading® in all of the
envi ronment al coverage cases in which it represents an insured.'

Significantly, while the discourse goee to great
l ength on immaterial issues (such as statenents of non-parties
al l egedly nade to state regul atory agenci es of states other than
those at issue in this matter), it is silent on material issues.
No al l egation is made as to any representation, nuch | ees any
m srepresentation, to General Battery. The closest the
"pleading" cones to alleging anything connected to General

Battery are its allegations that sone of the insurance carriers

The only references to General Battery, and they are
sporadic, are referencee to the public, to policyhol ders, and
to insureds generally, after which a phrase |ike ®such as GBC*®
is inserted. Such referencee are not actual allegations about
General Battery. They are generic, and as to General Battery,
hypot het i cal .

' \Wat ' becores apparent when you look at the cases prosecuted
by General Battery s counsel i's that each subseguent claim
grows. Regardless of its relevance to the particul ar case,
every bit of information which they garner from each preceding
case Is grafted onto their succeeding pleading. Point In fact,
the court should note that the allegations raised by Genera
Battery in its Amended Counterclai minvol ve numerous entities
not even parties to this action.
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bel onged to certain insurance organi zations that allegedly nade
m srepresentations to certain insurance regul ators whose al | eged
function wae the protection of the citizens of their states in
I nsurance matters. Since Ceneral Battery was at all tinmes a
citizen of Pennsylvania and its prior parent, Northwest
Industries, Inc., was a citizenof | | i nos these are the only
two states as t o whomany all egations, even under Cener al
Battery's scenario, can be relevant. It is, therefore, necessary
to | ook at what the Amended Counterclaim actual |y says about
al l eged m srepresentations to the regul atory agenci es of
Pennsyl vania and Illinois. These allegations are contained under
t he headi ng *Insurance | ndustry Representationsto the Illinois
and Pennsyl vani a | nsurance Commissioners®, (Y 193-200).
Pirst, the allegations are made “on infornation

and belief". Second, what is alleged is that,

{tlhe MIRB submtted a formof polluters

exclusion to the Illinois and Pennsyl vani a

| nsurance Commissioners that was either

identical to or simlar, to certain of the

pol | uters' exclusions<at issue inthis

action.
This allegation is then followed, w thout a break, by the
foll ow ng purported description of what the MRB said

(t}he M RB explained that it was fiIing t he

pol luters® exclusion to clarlfr_that_t e 1966

standard form ¢GL | nsurance Policy did not

cover pollution or contami nation damage t hat

was expected or intended by the policyhol der:
However, the actual quote of what the MIRB said, which follows

the colon, is not a quote fromthe MIRB's submission t o
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Pennsylvania or Illinois. It is not a quote from any
communication t 0 Pennsylvania or Illinois. It isS a quote from an
internal nemorandumfromthe M RB to its members and subscribers.
And notwi t het andi ng General Battery's amazing conclueionto the
contrary, it makes no nmention of nor even any reference to a
state agency subm ssion, let alone any Illinois or Pennsylvania
subm ssion. gee, Arended Counterclai m$§193-195.

The paragraphs that follow under this heading,
argue that the representation (by the MIRB to its members) was
not true when made (9§ 196); that by making it, the filings with
Pennsyl vania and I11inois confirmed what the polluters' exclusion
covered (Y 197); that a counsel for Aetna im an internal Aetna
menor andum commented on whether or not the polluters' exclusion
reduced coverage (§ 198); and finally, that the *representations"
now referred to as "made in the regulatory filingsto the -
[1linois and Pennsyl vani a | nsurance Commissioners® are inplied
terms Of the policies that contain the polluters’ excl usion
(Y 200). GCeneral Battery has taken two internal memoranda - one
froman insurance organi zation, the other fromAetna and, by
first.juxtaposing themwth an allegation that the polluters®
excl usion was submtted to Pennsylvania and Illinois, and by then
falsely alleging that the representations in themwere made in
the regulatory filings to Pennsylvania and Illinois, has made it
| ook as though it has identified a msrepresentation concerning
t he meaning of the polluterst exclusionto Pennsylvania and

Illinois. It has not done so.
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The above is the sum total of ®substantive”
al l egations contained in the section of General Battery'’s
*pleading® cal |l ed *"Insurance Industry Repreeentatione to the
Il1linois and Pennsyl vani a | nsurance Commissioners®. There is no
other allegation in the pleading concerning any representation to.
Pennsyl vania or Illinois.

The rest of the "introduction® to the Counts i s
the sane except that it is, by its own terns, not focused on
Pennsylvania or Illinois. Wen all of the paragraphs of general
historical narrative are renoved; when all of the paragraphs of
al | egations concerning statenents to persons and organi zati ons
not associ ated with General Battery or Pennsylvania or Illinois
regul ators are renoved; when all of the paragraphs of allegations
concerning statenents by carriers other than CNA are renoved,
when all of the paragraphs of argunent are renoved; there is
nothing left. The Enperor has no clothes. But we, the Court and
the insurance carriers, are being asked to pay for all the cloth,
tinsel and gilt, if the insurers nmust answer the allegations of
t he Amended Countercl ai m

To respond to this narrative would defeat the very
purpose of notice pleading. The purpose of a pleading is to
pl ace the opposing party on notice of facts upon which a claimis
based. |f an allegation does not "pertain to something gpecific
Lo the parties [to the] actiom," it does not belong in a
pl eadi ng. Robegon Indus. Corp, v, HartfordA———

M), Bankr. D NJ., No. 93-33265, Adv. No. 94-3362TF, PFerguson,



added) .

J., {0et. 17, 1994) ( TRANSCRI PT OF MOTI ON TO STRIKE)

(emphasis

1S

Instead of placing the ineurers on notice of the grounds

for Genera

Battery’s cl ains, Cenera

See, 1223.

In the 1940's, EW Sawyer, an attorney for the NBCU,
a rating organi zation, wote an article in The

extolling the virtues of
the standard form CGL | neurance Policy. Sawyer

W ot e:

® By way of exanple, General Battery alleges:

Wthin the limtations
established by the standard
insuring clauses and by the
standard exclusions, it is
obvi ous that the policy covers
all nhazards of liability loss
whet her such hazards are or are
not known to exist. The
significance of this radica
change frompast practices lies
in the fact that the insurer
assunes t he burden of discovering
and charging premumfor all
hazards, and provi des insurance
agai nst such hazards whet her or
not they are discovered; No
| onger 1s the insurance [imted
to hazards for which the ineured
has asked protection and paid
Bren1uns. The hazards enpraced
y the conprehensive liabilit
Pollcy are, therefore, not only
he known hazards but the unknown
hazar ds.

ED Sawyer cgmnrshfnsifs_hiahiliéé
Insurance, The Casual ty Ineurance Educat or

Ser.

I (Wodhull Hay ed., 1943), at 29.

Ceneral Battery al so avers that:

The uni que exenption fromthe application

(continued. ..)

Battery' pl eadsnm

endl eae

| egal concl usions and the conduct of those who are not even
parties to this action.’
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To provide a good faith responee to these and countl ees ot her
all egations like themwould require each insurer t 0 engage in
extensi ve research regarding |l egal principles and events that
span several decades.

Courts faced with this sort of rhetoric regularly
strike such allegations. The court in Txrustees of Pxrinceton
Univ., v. Aetna Casuvalty apd Sur. co., NJ. Super., No. L-5106-94,
Rebeck, J.S.C. (Sept. 23, 1994) ( TRANSCRI PT OF PROCEBDXNGS),
facing exactly this sort of ®pleading"™ by Anderson, Kill (but on
a much gmallexr scale), struck these types of allegations,
holding, wth a certain sense of outrage, that:

respong to what the ingnggzx_éLﬁ_in

1940, You expect them { 0 respond
Lo articles written in 1940.

ssaYou tell me how this is
aanQBzig;g*__,..[T]hat my very
wel | Dbe sonething that’s rel evant

n discovery. It may be rel evant

at the time of trial but where does
it fit intothis conplaint? ..Why
should it be in the complaint?

Q —

Eif

‘e on®t believe
that conports with our rules

'(...contlnueq)

of federal antitrust laws for nenbers of
the insurance industry rests on the
recognition that insurance companies have
public as well as private obligations. |In
particul ar, standardized insurance Ppllcy
terns are designed to serve the public
interest by facilitating uniformty of
i nsurance covera?e and consistency’in the
interpretation of the terns of insurance
pol i cles.

See 9§ 168.
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regardi ng the manner in which a
complaint should be plead and to
whi ch you expect eoneone to
respond. It may very well be that
the material contained within those
par agraphs are relevant in texms of
di scovery, in terms of trial, but
not in a conplaint and I‘m not

gﬁl ng to ask themto respond t 0

t hat .

Id. (enphasis added).
In Robegon Indus. Coxp. v, Hartford Accident and

Indem, Co., the court, when recently Faced with a simlar
Anderson, Kill insurance industry discourse, stated:

Al of the allegations pertaining to standard policy

| anguage, the regul atory history, patterns and

practices in the industry, etc., may well be rel evant

evi dence, but they are not properly included in the

conplaint. . . . [Tlhey are entirely extraneous to a

short and plain atatenent of the cause against these

def endant s.
Robeson Indus. Corp. v, Hartford Accident and Indem (0., Bankr.
D NJ., No. 93-33265, Adv. No. 54-3362TF, Ferguson, CJ.,
(TRANSCRI PT G MOTI ON TO STRIKE) {oet. 17, 1994). |In yet another
case by Anderson, Kill in the New Jersey courts, another judge
simlarly struck these allegations as inappropriate pl eadi ngs.
am. Employers Inc.. et al. v. El1f Atochem N, Am,, et d..  N.J.
Super. G. Law Dv., UNN-L-5333-94, Wisa, J., (Mr. 10, 1995)
(ORDER). Simlarly, in samuels Recycling (0. V. CNA Ins. Co.,
Ws. dr. Q., No. 93-Cv-1480, Bartell, CJ. (Jan. 6, 1994)

(ORDER), the Wsconsin court struck conplaint paragraphs
descri bing "insurance industry regulatory and marketing history"
because they were not a "concise and direct averment of facts

i dentifying the transaction, occurrence or event out of which the
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claimarises. " S8See also, HM Holdings, Inc. v Aetna Casualty &
sur, Co., NJ. Super., NO L-5685-94, Rebeck, J.S.C. (Nov. 29,
1993) ( TRANSCRI PT OF MOTI O\) {(Anderson, Kill - plaintiffra

counsel); Grantors to the Diaz Refinery PRP Comm, Site Truyst:
et V. Co.. et ’

A . cir., No. cCiv-91-56, Erwin, 3., (June 3, 1992) (ORDER); and
Chio App., CA Nb. 16993, silaby, J. (July 12, 1995) {DEC SI ON
AND JOURNAL ENTRY) (Anderson, Kill counsel)."

Only a few nonths ago, Judge Bechtel of the
Federal District Court for the Eastern District of Pennsylvania
was faced with a notion to strike an entire conplaint pursuant to
Fed. R dv. P 8, upon which the Del anare Rul e i s nodel ed. "
Wil e that case was factual |y dissimilar, it is instructive in
that, just as with this Anended Counterclaim the party attenpted
to have its pleading serve as a narrative of its argunent instead

of a notice of its clains. The Court struck the entirxe Conpl ai nt

0 Compari son of the paragraphs struck in these other cases in

whi ch Anderson, Kill was al so counsel to the insured discloses
that the paragraphs are verbatimrepetitions fromcase to case.
The *pleadings® generated by Anderson, Kill are the height, or
per haps nore accurately the nadir, of the word processing, data
processi ng conput er era.

" The Superior court's Avil Rules are patterned upon the
Federal Rules of Civil Procedure. Burkhart v. Davies, Del.
Supr., 602 A.2d 56, 59 (1991), citing Hoffman v. Cohen, Del.
Supr., 538 A.2d4 1096, 1097 (1988). | anare courts "have
repeatedly noted that construction of .identical rules by the
federal judiciary is accorded'great persuasive weight' in our
interpretation of the Del aware counterparts. (citations
omtted%'. v, Stat f I re,.Del. Supr., 647 A.2d
1083, 1088 (1994).
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finding that:

Plaintiff's complaint is a fact

| aden, thirty-m x page, 128

par agraph narrative that describes
I n unnecessary, burdensone, and
often i nproper argunentative
detail, every instance of alleged

[ wrongdoi ng] per pet uat ed by

def endant s over the period of 1993
and 1994.... [T)he conplaint reads
nmore |ike a novel than the |ega
pleading it purports to le...

(T)he cpnﬁlalnt |nProperIy and

amat euri shly repeate, nore than a
dozen times, . . . bold

all egation(s).... To shift the
factual enphasis fromthe discovery
stage back to the pleading stage
distorts both the purposes and the
function of the Federal Rules of
Gvil Procedures and the

adm ni stration of this civi

case. ... Thi e pl eadi ng represents
a gross departure fromboth the
letter and the spirit of Rule 8(a).
...This court wl| strike the
conplaint in ite entirety.

Burks, et al. v. City of Philadelphia, 904 F. Supp. 421, 424
(E.D. Pa. 1995).

Just as in Burks, CGeneral Battery inappropriately
uses its pleading as a vehicle for presenting "unnecessary,
burdensone, and often inproper argunentative detail", reading

*more | i ke a novel than the legal pleading it purports to be."*?

" wre this filed as a memorandum Of | aw, General Battery
woul d have been limted by Delaware's Rules to 35 pages, gee,
Del aware Superior Court Qvil Rule 107(g). By filing it as a
'Fleading', General Battery hopes to introduce hundreds of pages
of argunment to the Court. "The time will cone for the filing of
briefs--after this Court rules on the admissibility of the
*evidence"® Cener al BatterY includes in its ®"pleading® and, to
extent adnmissible, after that evidence is of record. Wen tha
time conmes, the briefs will be expected to conformto the

Del awar e rul es.

t he
t
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Only CGeneral Battery's pleading is more than ten times ae |ong as
Burks’ and unli ke Burke', it pleada no specitic al | eged
wrongdoi ng by ¢NA. [|f Judge Bechtel was concermed that "to shift
the factual emphasis from t he discovery stage back to the
pl eadi ng stage distorts both the purposes and the function of the,
Federal Rules of civil Procedure and the administration of [the]
civil case*, this Court shoul d be even nore concerned when the
“facts" shifted may not be relevant or admissible, were they
properly evaluated in the discovery stage. The "facts*® that
Ceneral Battery inserts at this pleading stage relate t o matters
extrinsic to the actual dealings between General Battery and its
insurers. They are the first propaganda salvo in the campaign to
turn a contract case into a referendum on the *insurance
I ndustryn.

This use of pleadings to circumvent the rul es of
di scovery and evidence is not, |ike Burks? ®"amateurish®", It is
a calculated strategy designed to force CNA and the ot her
insurers to respond to allegations and issues before this Court
has had an opportunity t 0 determine whet her the all egati ons and
i ssues are a proper subject of this action. Wat makes this
strategy even more troubl esone is that General Battery has
incorporated all of these paragraphs into each and every count of
its Anended Counterclaim tainting the entire pleading with the
inadmissable and irrelevant. This Court should strike Cenera
Battery's Amended Counterclaimin its entirety and direct Cenera
Battery to file a proper pleading that includes a specific
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factual basis for the claims agai nst CNA and that does not
i nclude general and unrel ated factual and |egal argument.

C The cOun’l;: of tho Amended Counterclaim Are
Repetitive. Redundant. and Lack Substance.

The defects in General Battery’s Anended
Counterclaimare not limted to the 250 paragraphs ‘of immaterial .
and inproper *factual® introduction and argunent. The rest of
t he Amended Counterclai mconsists of separate counts. Mre than
ninety percent of the 721 paragraphs setting forth the counts are
redundant. More importantly, they are boilerplate counts that
contain virtually no substantive allegations particular tothis
case or to any interaction between these insurers and this
i nsured and add not hing of substance to the requested relief.

First, forty-three counts (constituting 301
par agr aphs and 86 subparagraphs) seek the sanme declaratory relief
as is sought in the Conplaint and the Crossclaims.” These
par agr aphs shoul d be stricken as redundant and frivol ous. These
counts are al so redundant as to each other. The only variation
fromcount to count is in the nane of the site to which it
applies and a single |line which alleges what General Battery
feels are the applicable policy years, an issue which is already
the subject of the requested declaratory relief. Wile a count
as to each site mght be acceptable or necessary if Genera

Battery were providing specific site data whichdiffers from

13
35, 37, 39°74%, 477043 82, 14, 23 3L 83 BB 3 B8 3 B

75 77. 79, 81 83, 85 87, 89, 91. 93, 95 97 99 and 101.
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count to count, such is not the case here. Theee 301 paragraphe
request the sane relief sought in the Complaint and Crossclaims
and do so in the most repetitive, redundant and burdensome
manner .

Second, Exide pl eads an additional 43 counts
(constituting another 215 paragraphs and 129 subparagraphs) for
breach of contract for each of the 43 sites.” Again, these
counts are conpletely redundant as to each other. The only
difference fromcount to count is the namng of a site and
appparently the sanme single allegation of applicable policy
periods as set forth in the above referenced decl aratory judgnent
counts.. To the extent that these policy period avernments are
necessary to put the insurers on notice of its clains, they can
and shoul d be pl eaded succinctly, and once.

Third, although CNA is a naned party in each of
t he 43 *breach of contract™ counts, Exide pleads four nore breach
of contract counts (s, 11, 41 and $1) (involving an additional 25
par agraphs and 12 subpar agraphs) agai nst CNA al one, re-all eging
breach of contract claims against CNA for 4 of the 43 sites.
These 4 counts are conpletely redundant and simlarly
unnecessary. Either a breach of contract claimwas stated
against CNA in the first breach of contract count on each of

these sites, in which case a second count is unnecessary, or, if

“ Counts 2, 4, 10, 16, 18, 20, 22, 24, 26, 28, 30, 32, 34,
36, 38, 40, 46, 48, SO 56, 58, 60, 62, 64, 66, 68, 70, 72, 74
76, 78, 80, 82, 84, 86, 88, 90, 92, 94, 96, 98, 100, and 102.
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the first time around the claimwas insufficient, then restating
it virtually verbati mdoes not help.

These decl aratory judgnent and breach of contract
counts constitute 549 paragraphs of unnecessary, repetitive
pl eadi ngs whi ch add nothing to the case, are burdensome for each
of the carriers to respond to and waste tinme and trees. GCeneral
Battery’s Anended Counterclaim if not stricken, will require
this court toreviewliterally fifteen thoueand or nore
par agr aphs of responsive pleadings once all of the remaining
insurers have responded to all of these paragraphs.

More inportant, however, is the fact that General
Battery's assault of worde gives only the gemblance of substance
toits counts. Once the redundant allegations are renoved, what
is left are insufficient facte to put CQNA or anyone el se on
notice of the substance of the clains. In each of the breach of
contract counts, General Battery alleges that ®"some or all of the
insurers received notice®; ®"some or all refused to pay"; "“each
failed and refused to determine, reaeonably and pronptly, whether
coverage exists™ or that ®each failed and refused to
investigate, defend, or mitigate | osses and pay" Cenera
Battery does not put any individual insurer on notice of jtse
al | eged conduct which woul d support a breach of contract claim
and to which it can respond. Certainly, it doesn’'t take 43
counts to nmake boiler plate, non-specific breach of contract

al | egati ons.
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Fourth, Ceneral Battery pleads a set of three bad
faith counts against CNA alone. It pleads the same set four
times, raising identical allegations ae to each of four sites for
bad faith under Illinois common |aw, the Illinois | nsurance Code,
and Pennsylvania's bad faith insurance statute.” FEach set of
counts repeats identical fornulaic ailegations, changing only the
name of the site. This repetition accounts for a further
redundancy of 108 paragraphs, assuming that a single recitation
of the 27 "non-repetitive® paragraphe are necessary t o put CNA on
notice of these cl ains.

Finally, each count in the Arended Counterclaim
i ncorporates all previous paragraphs. Therefore, the counts not
only repeat each other verbatim but they also i ncorporate each
other. Neither the repetition nor the incorporationis
necessary: certainly not both. The results of what Genera
Battery has done are clear. GCeneral Battery's repetitions and
i ncorporations create a geonetric increaee in the size of each
count; each count is tainted with the problens that cane before
it; and response to each count necessarily requires response to
all previous paragraphs. Attenpts to evaluate the sufficiency of
each count requires reference to the hundreds of pages and
hundr eds of paragraphs that precede it. Second, each count
i ncorporates indiscrimnately all 250 paragraphs of *factual®

introduction that precede the counts. The result is that it is

¥ Set (1) Counts 6, 12, 42 and 52, Set (2) Counts 7, 13, 43
and 53, and Set (3) Counts 8, 14, 44 and 54).




impossible t 0 eval uate any cl ai m becauee there is no way to know
whi ch, if any, preceding paragraph really is offered to support
that claim

Iv. CONCLUSION

Ceneral Battery’s "pleading® is |azy. Rather than
t hi nki ng sel ectively about what to plead and how, Anderson, Kill
cut, pasted, borrowed from ot her cases, and then called it
CGeneral Battery's Anmended Counterclaim. Neither the other
parties nor this Court should be forced to do General Battery’s
work for it.

Striking the "pleading® will force Ceneral Battery to
consi der what, if any, factual basis existe for its claims and to
put each insurance carrier on proper notice of the clains against
it. It will require General Battery to substitute a proper
pl eading for the barrage of irrelevant, argunentative, and
repetitive paragraphs that, like white noise, are intended to
obfuscate and confuse communication. An O der striking Cener al
Battery's Amended Counterclaim wth direction to do it right,
will be an inportant step in the managenent of this complex

coverage case and in the resolution of the actual issues in this

~ ¥ The Anended Counterclaimis nore or less the sane as the
[llinois CanIalnt filed by General Battery when the notivation
was presunably to make the I11inois Conplaint aRpear nor e
conprehensive than the Del aware matter. Wien the tine came to
respond to the Conplaint in this matter, after having w thdrawn
thelr opP05|t|on to the Del aware forum General Battery
aRparent y took the path of |east resistance: they made m nor
changes to their Illinois Conplaint (to which no reeponse beyond
notions to disn ss wae ever required or made) and utilized it as
the basis for their response here.




case.

For all the reasons set forth in this Menorandum of
Law, in any affidavits subsequently filed in support hereof, or
asserted by any other carrier in this lawsuit which are
applicable to CNA, plaintiffs, Continental Casualty Conpany,
Col unbi a Casualty Conpany, Transportation Insurance Conpany, and
Arerican Casualty Conpany of ®eading, PA request this Court to
strike CGeneral Battery's Counterclains, Cross-Claims and Third-

Party Conplaint in their entirety.

/s/ Mary B. Matterer

R chard K Herrmann, Esquire, #40S
Mary B Matterer, EBsquire, #2696
STRADLEY, RONON, STEVENS & YOUNG LLP
(ne Rodne Sguare, 8t h Fl oor

P.Q Box 217

WI|mngton, DE 19899-2170

(302) 576-5850

Counsel for Plaintiffa, Continental

Casualty Conpany, Col unbia Casualty

Compmny, Transportation |nsurance

Conpany, and American Casualty

Conpany of Readi ng, Pennsylvani a
OF COUNSEL:

Steven C Baker, Esquire
STRADLEY, RONON, ST NS & YOUNNG LLP
30 Val | ey Stream Par kway
Mal vern, PA 19355-1481

Jane Landes Foster, Esquire

Crai g Russel | Blackman, Esquire
STRADLEY, RONON, STEVENS & YOUNG LLP
One Commerce Square, Suite 2600

2005 Market Street

Phi | adel phia, PA 19103-7098

Dat ed: February 2, 1996 .
docket no. 876/2/2/96/8:31 p.m.
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INTEREST (B AMICUS CURIAE

Thel nsur ance Environmental Litigation Association (IELA”) isatrade
association o major property and casualty insurers, |ELA was formed, in part, to
appear asam cus curiaeinenvironmentally-rel atedinsurance coverage cases and to
assist courtsin the determination of important insurance coverage questions
presentedin suchlitigation, [IELA members have entered intoinsurance contracts
in New York and throughout the nation containing provisions Similar to those at
issueintheinstant case. IELA isthereforevitally interested in thejudicial.
Interpretation of these coverage provisons.

Because of its members extensive experiencewith theinterpretation and
applicationof the contract provisions before the Court, | ELA has aunique
perspective on the issues presented, Faw ng on thisexperience, IELA’s brief will
show that enforcing the terms o insurance contractsas written is essential to the
integrity o thei nsurance underwritingprocess and to the promotion of long-term
environmental goals,

|IELA filesthis briefon behal f of Allstate Insurancs Co., American
International @ oup, Chubb Group of Insurance Companies, CIGNA Property &
Casualty Companies, Crum & Forster Corporation, Fireman's Fund Insurance
Companies, Hanover | nsurance Company, Hartford Insurance Group, Home
Insurance Company, Li berty Mutual Insurance Company, Maryland I nsurance
Group, Prudential Reinsurance Company, Royal Insurance Co., St. Paul Companies,
Sdlective Insurance Group of America, State Farm Fire & Casualty Company, The
Travelersinsurance Companies, and U ted States Fidelity & Quar ant y Conpany.
Appellsea Aetna Casualty & Qurety Co. and Continental Insurance Co. are [ELA
members;thi s brief is not submitted on their behalf.



STATEMENT (B- FACTS AND PROCEEDINGS!

Th s caseinvolves a policyholder that intentionally deposited harmful vast es
at adumpsite. Barred from obtaininginsurancecoverageby the pollution
exclusions contained inits policiee, the policyholder turnsto the policies personal
Injury provisionsin an attempt to create coveragefor this clearly excluded liability.
This Qourt should rgect the policyholder’s stratagem and uphold thetrial court's
denial of coverage.

The policyholder, appellant County of Columbia, New Yor k (the “County”),
brought this action against appelleesAetna Casuelty & Surety Company (*Astna”),
Continental | nsur ance Company ("Continental), and Firemsn’s Insurance
Conpany of Newark, New Jersey (""Firemen's') (collectively,the “Insurers®). The
County seeks a declarationthat the Insurers zre obligated under variousgenera
liability insurance policies to defend and indemnify the County agang an
underlyingclaimfor pollution-relatedinjury resulting from the County's intentional
dumping of harmful materials onto thegr ound at alandfill.

In Becentoer 1981, the County and the Town of Claverack, New Yark (the
"Town"), entered into the ColumbiaCounty Solid V&t e Management Agreement,
pursuant to which the County intentionally deposited refuse and other solid waste
onto theland at adumpsits, Sipop. at 2, The County subsequently leased the
dumpsite, whereit continuedits pollutingactivity. d. at 2. On May 16,1986, the
County signed a New York State Department o Envi ronnent al Conservation Order
on Consent (the" Consent Order"), admittingto the dischargedf “leachate into the

! [ELA’s statement of facts iSdrawn from thetrial court’s opinionof September
30,1991 (“Slip. op."), unless otherwisenct ed.
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ground water . . . in violation of Section[s] 360.8(a}3) and 7035 o 6 NYCRR.”
Id,at 2.

On January 30,1989, the H.K.S. Hint Club, Inc.(the " Hunt Qub"), a
neighboring |andowner, brought the underlying action against the Gunt y and the
Town, citing the Consent Order as proof that the dumpsite wasdischargingleachate
into the groundwaterin violation o New York law. Slip op. at 2-3, The Hunt d ub
aleged that the continued dumping by the County and t he Town had caused
permanent damagetoitssoil, surfacewater, and groundwater. |d. at 3, The HIt
Club a so dleged that the operation of thelandfill constituted trespass, nui sance,
and interferencewt htheuse d property. In its answer tothe Hint Club's
complaint, the County admitted that it had signed the Consent Order and that it
had intentionally deposited the refuse and solid waste on theland. 1d. at 2-3.

(h March 28,1990, the County brought the instant action against Aetna,
Continental,and Firemen's, seeking coverage under vari ous general liability
policiesissued between 1981 and 1989, In response, the Insurers moved for
sunmar y judgment on the grounds that the pollution exclusion clauses containedin
their policies precluded coveragefor the underlyingaction, The County
subsequentlyfiled a cross motionfor partial summaryj udgnent .

On September 30,1991, the Supreme Court, County of Columbia(Connor, J.),
granted summary| udgnent to thelnsurers. Thetrial court denied theGounty
coverageon three separategrounds. First, the trial court held that apollution
exclusion barring cover age for pollution except wherethe pollutingdischargewas
both " sudden' and “ac¢idental” precluded coverage because the deliberatedeposit of
wastein alandfill could not be considered “accidental.” Slip op. at 6-7. Second, the
court denied the County coverage under an “absolute” pollution exclusion barring
coveragefor property damage "arisingout of the actual, alleged or threatened
discharge, dispersal, release or escape of pollutants,” since the underlying action




alleged " property damagearisingfrom actual discharges of pollutants.” Id. at 8.
Finally, thetrial court rejected the County’s contention that'persond  injury”
provisions i n the policies covering liability for the enumerated torts of “wrongful
entry or eviction or other invasond the right of private occupancy” extended to the
under | yi ng allegationsof trespass, nui sance, and interference with use of property.
Id,at7.

SUMMARY OF ARGUMENT

Thetrid court correct|y found that liability arising from the @Quty s long-
term, intentional dumpingof refuse and so0lid wasteis precluded under the pollution
excluson barring coveragefor all but *sudden and accidental” discharges, because
the County's intentional polluting can not be considered “accidental” under the
Qourt of Appeds mandatein Tecknicon, infra, and Powers Chemeo, infra.
Similarly, theabsolute pollutionexclusion, barri ng coveragefor all pollution-related
claims without any exception, precludesany coverageto the County. Becausethe
underlyingactionisabout pollution-rel ated property damage, these pollution
exclusone eontrol thiscase.

The Gount y nevertheless attempts to create coveraget hr ough a roundabout
reading of the policies’ personal i nj ury coverage for liability for 'wrongful entry or
eviction or otherinvasion of the right of private occupancy." The County contends
that these provisonsaffordcoverage for theunderlyingd a s of trespass,
nuisance, and interferencewith the useof property — counts evidentlyincluded in
the underlying complaint to capitalize on a New York statute offeringtreble
damagesfor such offenses.

Court s have repeatedly repudiated the County’s stratagem of linking
envi ronnent al property damage Wth personal i ij ury cover age, Theenumerated
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torts ofwongfu  entry” and'eviction" arefat different from the underlying clams
df trespass, nuisance, end interference with the use d property. Both"wrongful
entry" and “eviction” require purposeful acts amed at the infringement of
possessory rights. Under the principle d e¢jusdem generis, long recognized in New
York, the phrase'other invasionof the right of private occupancy” must aso be
interpreted toincludethe eement of the purposeful infringement of pOSSESSOrY
rights. The County’s'willful violation"d New Yok environmental regulationsis,
asthe trial court held, an additional reason to deny personal injury coveragein this
case,

This Court shouldignore theimproperly introduced and nonprobative
extrinsicevidence that the County and Opposing Amici seek to inject into this
appeal, as wdl asthe Opposing Amici’s far-fetched argument that the doctrineof
judicial estoppel hasany application here. Instead, public policy dictates that the
insurance contracts be enforced aswritten — with neither the pollution exclusion
clausesnor the personal injury provisions affording any coverage for the County's
intentional polluting activities.

ARGUMENT

l. THE POLLUTION EXCLUSIONS IN THE INSURERS POLICIES
PRECLUDE COVERAGE OF ANY LIABILITY ARISING OUT OF THE
COUNTY'S LONG-TERM AND INTENTIONAL DISCHARGE OF

WASTE,

Asthe trial court correctly found, the pollution exdusionscontainedin the
policies preclude coveragefor any liability arising from the County’s long-term,
intentional dumping of refuse and solid waste ont 0 theland.

All of the policies i n this case contain pollution exclusions, The pollution
exclusion in certain of the policies bare coveragefor pollutionwith anarr ow
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exception for pollution caused by dischargesthat vere hot h "sudden™ and
“accidental,” Asthe Court d Appeals haestated in unmistakably clear terms:

[slince the exceptionis expressed in the conjunctive, both

requirementsnost be met for the exceptiont o become

operative. 3a ed conversdly, dischargesthat are either

nonsudden or nonaccidental block the exception from

nullifying the pollution exclusion.
Technicon Electronics Corp. v. American Home Assur. Co., 74 N.Y .24 686, 75, 542
N.E.2d 1048, 1050, 644 N.Y.8.2d 531,633 (1889), recon. denied, 74 N.Y.2d 843,645
N.E.2d 874 (1989). See also Pourers Chemeo, Inc. v. Federal Ins. Co.,74 N.Y.2d 810,
911,648 N,E,2d 1301,1302,549 N.Y.S.2d 650,651(1989) [the “exception to the
exclusion for liability arising from pollutionisnot operativeunless the occurrence in
question was dothk 'sudden’ and ‘accidental™). Following Technicon and Powers
Chemeo, thisCourt hasrecognized that, under New York law,'it is now
unmistakably clear that the applicationof the" sudden and accidenta™ exceptionto
the pollution exclusion'consists of two distinctinquiries, each of v ch must be
sati sfiedindependent|y asaprerequisite to coverage? Borg-\Wamer Corp. v,

Insurance Co, of North America, 174 A.D.2d 24, 30-31, 577 N.Y.S.2d 953,957 (3d

2 Other policiesatissueinthis ¢ase contai n aso-caled “absolute” pollution
exclusion, which bare coveragefor a// pollution-relatedelaims, Thisexclusion
providesin part that:

1 Coverageis precluded for] bodily injury or property damage

aig ng{; out daagctuap, aleged or threatenedl di gchar%e,pdi s%/ersal ,azgelease
or escapeaf pollutants,

A Ata franpremisesowned, rented, or occupied by the
named insured:;

_ B. Ator from any Steorlocation used by or for the naned
insured or others for the handling, storage, disposa, processingor
treatment of wasts,

Thetrial court correctly held that “[s}ince the underlying action Complaint alleges
pr(gFaty damagearising from actual di schara%esd pollutants, coverage iSexpressy
gxl_ uded" Lénder the policiescontai ningthe absolute pollution exclusion.

ipop. at 8.



Dep't 1992), leave to appeal denied, 3-14 Mo. No. 554, slip op. (N.Y. Jul y 2,1992)
(attached hereto as Exhibit 1), 3

Here, it is undisputed that the County intentionally discharged polluting
waste onto theland, Slipop. at 8. By definition, such dischargesare not
“accidental” and are therefore not covered. As the trial court properly held, ‘the
depositing of refuse and other solid wasts material cannot be viewed as ‘accidentd’
within the meani ng d the exception” to the pollution exclusion. Id. at 6-7. The trial
court's decision is required by binding, directly applicable precedent from this Court
and the Court of Appedls, See, ¢.g., Technicon, 74 N.Y.2d at 76 (*[ilnasmuch asthe
underlyingcomplaint allegesand {the policyholder's] answer concedesthat ite
dumpingof wasteswas deliberate, the occurrence cannot be'accidental’ wth n the
nean ng of the policy”).¢ Earlier this year, this Court recognized the weight of thi s
precedent by holdingthat “(w}here . . . the discharge itsd f was intentional, coverage
iISunavailable as 4 matter of law." Borg-Warner, 174 A.D.2d at 32 (emphasis
added).

The trial eourt’s concluson that the County’s discharge of pollution was not
“accidental” iS dispositive Of thisissue. Evenif thisCourt vere tofocusupon the
applicability of the “sudden” pr ong of theexception, however, the result would be
the same, Indeed, this Court recently recognized the temporal meaning of the term
“sudden,” holding that, “for arelease or dischargeto be 'sudden’ within the meaning

8 Becauseit involves an exception to an exclusion, the burden of provinga
sudden and accidental dischargeison the policyholder. As this Court recognized
earlier thisyear,'dthough aninsurer generally must prove the applicability of an
exclusion, itistheinsured's burdent o establish the existsncs of coverage. Here,
because the existence of coverage depende entirely on the applicability of the
exception to the exclusion, theinsured hasthe duty of demonstratingthatit has
been satisfied,” Borg-Warner, 174 AD.2d at 31 (citing precedent from New York
and other jurisdictions),

4 Accord EAD Metallurgical, Inc. v. Aetna Cas. & Sur. Co., 905 F.24 8, 10-11
(2d Cir. 1990) (dischargenon-accidental when complaint alleged that man uf act ur er :
inter alia, arranged for the disposa of waste int own landfill).
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of the pollutionexclusion,it nust occur abruptly or quickly or'over a short period of
time" Borg-Warner, 174 A.D. 2d at 31 (citing Tzchnicor and other cases). Here,as
in Borg-Warner, “it isundisputed that the dischargestook place over a period of
many years” and were therefore“nonsudden.” Id. at31.6

| nan attempt to escape the weight of this precedent, t he County boldly .
assertsthat the pollution excluson is either “ambiguous” or somehow irrelevantin
thie case becausethe policiee containing the exclusonincludeamong theri sks
covered "garbageor refuse dumps” Thedischarged pollutants excluded by these
policies, claimsthe County, " cannot be construed to mean the covered act of placing
wastes into alandfill." See Appellants Brief (“County Brief") at 47-48.

The County’s argument is wholly without merit. As thetrial eourt correctly
held, “[t]he fact that the dumpi s acovered|ocation doee not obviate the application
d the pollution exclusion clause for claimsof property damage due te contaminant
dischargesfrom thedump,” Slip op. at 7-8. Other caurts have agreed, See, ¢.g.,
Ludiow’s Sand & Gravel Co. v. General Accident INns,No. 87-CV-1239, transeript at
22-23,30040 My 18, 1981) (attached hereto as Exhibit 3) (rejectingthe
policyholder's contention that the policy covered the escape d pollutants frana
landfill and denyi ng coverageto the policyholder because the dischargeof pollutants
was not'sudden” under the exception te the pollution exclusion). While the policies

5 Thelegidativehistory of the two New Yor k statutes that first mandatedthe
use of the pollutionexclusion, 1971 N.Y, Laws, Ch. 765, and then repealed that
requirement, 1982 N.Y. L aws, Ch. 858, confirms that, in conformity with New York
public policy, the pollution excluson vias intended to bar coveragefor all forms of
non-sudden pollution. See, e.g., Statement of Chairman of State Senate Committee
on Conservation and Recreation, 1982 N.Y. Laws Ch. 886 (Bill Jacket) (Exhibit 2
attached heretoat A-9) (©a)t present, New York isalone inthecountryin its
restriction Of permitting | nSurancet 0 beissued to cover gradual or non-sudden
llution’") (emphasi sadded); Memorandumof Attorney General Robert Abrams
E)l(E)XhI bit 2at A 14-16) (“[t}he purposeof this bill is toamend thel nsurance Law to
removethe prohibitionagainst |iability insurance for environmental pollution
resul ti ng from gradual release of pollutants”) (emphasis added).




at issue provide coveragefor anunber of risks associated with the landfill, pollution
Is not oneof them.

Moreover,the County's argument violates the fundamental principlethat
"exclusionclausessubtract framcoverage" Weedo v. Stone-E-Brick, 81 N.J. 233,405
A.2d 788,795 (1979). Asthe New Jersey Supreme@urt recognized, the function of
an excluson “is to restrict and shapethecoverage otherwiseafforded,” Weedo, 405
A.2d at 790. See also Upjohn Co. v. New Hampshire Insurance Co., 438 Mich. 197,
205-207, n.6, 476 N.W.24 392, 396-397, n.6 (1991){ "smply stated, it is our belief
that exclusonsexclude');American Motorists Ins. Co. v, General Host Corp., 667 F.
Supp. 1423, 1429 (D. Kan, 1987), aff'd, 946 F.2d 148210t h Cir, 1991) (*{iltisnat a
nove ideathat exceptionsto a broad blanket of coveragecan be made”). The
County’s argument is nerd y an attempt to distract the Court from the relevant
New York law that governs theissue, ThisCourt should reject the County’s far-
fetched argument.

i, THE HUNT CLUB'S UNDERLYING COMPLAINT ACTUALLY SEEKS

RELI EF NOT FOR PERSONAL INJURYBUT FOR POLLUTION

DAMAGE CLEARLY EXCLUDED BY THE POLICIES.

Frustrated by the obvious gpplicability of the pollutionexclusion clausesto
the underlying elaims,® the Gount y turnsto the personal injury provisons

contained i neach of the policies, which provide coveragefor liability for" w ongf ul

6 The Qount y apparently eoncedes that the absolute pollution exclusion bare
coveragein this case, since it fail Stodiscussthis exclusion inits brief to thisCourt.
Indeed, it must: as the trial court not ed, other New York courtshave refused tofind
coveragein thefaceof similar pollutionexclusions. Slipop. at 8. See also Aleolac,
Ine, v, California Union | ns. Co., 716 F. Supp. 1646,1549 (D, Md. 1989) (the
"absolute” pollution exclusonisjust what it purportsto be — absolute'”).




entry or eviction or other invasion of the right of privateoccupancy.”? Both the
Gount y and Opposing Amict attempt to squeeze the dleged injury resultingfraom
the County'sintentional dumping of pollutants into thelimited definition of
"persona injury.” Asthe trial court recognized, however,

[t]he complaint in the underlying action also does not
allege the offensesof wrongful entry or evictionor any
other invasion of the right o private occupancy. Courts
have conatrued this coverage narrowly and rejected
finding coverage thereunder for allegations of trespass,
nuisance, and interferencewith theuse d property
resulting from waste handling, disposd practicesand
contaminant migration.

Sipop at 7.

The underlying case i s about pollution and property damage, not persona
injury. The Hunt Club's complaint actually seeks recovery for environmental
property damage, even though itispartially cast in terms d trespass, nui sance, and
interference With use of property.® It is theessential character d the underlying
damsthat governscoverage. See, e.g., Western Casualty & Sur. Co. v. Palmyra,
650 F. Supp. 981, 984 (E.D. Ma. 1987) (no personal injury coveragesince“the mere
casting of [the causes of action of the underlying complaint] as claimsfor damages
for invasionof privacy does not alter their character as'arising out o the
[uncovered] unlawful wiretep'; Pleasure Driveway & Park Dist. V. Aetna Casualty &

T All eftherelevant policiesat issuecont ai n an endorsement providing
?lﬁaonal injury liabliity coverage, “Personal injury” is defined in relevant part as
Ollows.

“Personal [njury” means injury arising out of oneor nare of the

following offensescommitted duringt ne policy period

* L *

wrongful entry or eviction or other invagiond theright o private
occupancy.

8 The Hunt Clube comPIaint appears to havebeen artfully drafted totake
advantage of Section 853 of the New Yor k Real Property Actions And Proceedings
Law, which offers theallure of treble damages. N,Y. Red Prop, Acts. § 853
(McKinney 1892). In fact, the Hint Club’s complaint explicitly requests treble
damages under thi s statute.
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Sur. Co., 80 1ll. App. 8d 1093,400 N.E.2d 651,653 (1980) (no personal injury
coveragesince When read in context” the underlying complaint refers to uncovered
wrongful termination and antitrust violations); and Nichols v. Great American INs
Co., 169 Cal, App. 3d 766,216 Cal, Rptr. 416 (1885) (no personal injury whenthe
underlyingclaim wasfor uncovered airwavespiray).

The County and Qpposi ng Amiei ur ge this Court to recognize a type of
coverage that the County neither bargained nor paid for. Black-letterinsurance
| aw however, dictatesthat courts cannot rewriteinsurance contractsto expand
coverage beyond that agreed upon by the parties to the contract, See Adorable Coat
Co.\. Connecticut Indemn. Co., 157 A.D,2d 366,369,556 N.Y.S.2d 37, 39 (1st Dep't
1990) (“[a] court may not create policy terms by implication or rewrite aninsurance
contract"),and Brettor v, Mutual of Omaha Ins. Co., 110 A.D.2d 48, 49, 492
N.Y.8.2d 760,763 (1st Dept 1885) (“[aln insurer isentitledto have its contract d
Insurance enforcedin accordancewith its provisonsand without aconstruction
contrary toitsexpress terms’). See also Weedo, 405 A.24 at 796 (insurance
contractscannot be construed to “efford[ ) indemnity in an area of i nsur ance
completely distinct from that to Wi ch the policy applies inthefirst instance'),

That isprecisely what the County seeks t 0 do here, Becauss "property
damage’ coverageisbarred by the pollution exclusions, the County has turned
elsawherein adesperate search for coverage. It has turned to an entirely distinct
typedf coverage — personal injury -- 1N an attempt to create precisely that coverage
excluded by the clear terms of the pollution exclusions, the provisionswi ch govern
the property damage claims under the policies at issue.
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A The Personal Injury Endorsements Provide The County With
Coverage Only for The Enumerated Torts, Not For Claims Of
Trespass, Nuisance, And interference With The Use Of
Property,

Evenif the pollutionexclusonsdid not control the outcomed this case,® the
personal injury provisionswould not afford the County any coverage under the
policies, Asthetrial court recognized, these provisonsprovide coverageonly for
liability for the'enumerated torts of “wrongful entry or eviction or other invasion of
theright o private o¢cupancey” — not the Hunt Club's underlyingallegationsaf
trespass, nui sance, and interferencewth the usedf property. Slipop. at 7.

Personal i nj ury coverage does not providea gsneral grant o coverage.
Instead, coverage under these provisions ialimited soldly to the enumerated torts.
Personal injury coveragebuilds framtheground up: |t affordscoverageonly for
defined risks." Martin v, Brunzelle, 699 F, Supp. 167,170-71(N.D. I1l. 1988), See
also Aetna Casualty & Sur. Co. v. First Sec. Bank, 662 F, Supp. 1126,1132( D
Mont. 1987) (holding that “personal injury’ coverageapplie[s] onl y to claims
actually arising out of theenumerated torts"), and American & Foreign Ins. Co. v.
Church Schools, 646 F. Supp. 628, 633-34 (E.D. Va, 1986) (personal injury coverage
appliesonly to claims arising out of the tortslisted), Quits plainly,for coverageto
be afforded, it must be baeed an one o the specificoffenses’ listed in the policy.
Personal injury coverage “does not contain a general promised coverage but
specifiescoverage-triggeringoffenses,” Puritan Ins. Co. v, 1830 Nineteenth St.

s This Court need not determine whether thegeneral pollution exclusion
clauses apply to these personal injury provisions, barringcoveragehere. See
Thompson-Starrett Co. v. American Mut. Liad.|ns. Co., 276 N.Y. 266, 270, 11
N.E.2d 905, 908 (1837) (“in construingan endorsement t0 an insurancs policy the
endorsement and policy nost be read together and . . . the palicy remai ns in full
force and effect except as altered by theworde o the endorsement™).



Corp., 1984 Fire& Casualty Cas. 1149,1153 (D.D.C. 1984). See generally,
Appleman, 7 Insurance Law § 4501.14.

In theinstant case, if Astna, Continental, and Firemen's had intendedt o
provide coverageto the County for trespass, nuisance, or interference with the use
of the property, they would haveincluded these specific tortswithin the definition o
personal injury in the policies. They did not. Because personal injury coverageis
clearly limitedonly to those specifictorts Wi ch are within the policy definition,
personal injury coveragei s not provided for trespass, nuisance, or interferencewith
the use d property.

Courts haveregularly repudiated the stratagem used here by the Count y,
rejecting claimsfor insurance under persond injury provisonswhen the underlying
action does not involve wrongful entry or eviction, butinstead, damage caused by
environmental pollution. For instanes, in Mrtan Thiokol, Ine. v, General Accident
Insurance ., ND, C-3956-85, dipop. at 28 (N.J. Super. Ct., Ch. Div. Aug, 27,1987)
(attached hereto as Exhibit 4), adecison whosel aj ¢ persuaded thetrial court, the
policyholder sought coveragefor commonlaw public nuisanceand New Jersey Spill
Act claims arising from the release of mercury from a ner cury processing plantinto
anearby creek, The policyholder argued that thefinding o anui sancein the
underlying action brought the case within the personal injury provisonsd its
policies, which, like the ones issued to the County, insured against damagesdue to
“wrongful entry or eviction or other invasion d the right of private occupancy.’
Thecourt squarely rgected the policyholder's claim, Accordingto the court ;

The plaintiff has confused the concept of traspass with
wrongful entry. Its argument thatt he commonlaw

d stincti on between nui sance and ¢respass has been
blurred has no relevanceto theinsurancecontract clause
wWth respect to“personal injury”. . . The seepage of t 0Xi



waste has nothing at dl to do with the possession d

Berry's 0 eek. The persond injury clause[s) of the

policieedo not provide coverageto plaintiff.
Id. at 28.10

In Ludlow’s, acase remarkably similar to theinstant one, the policyholder
waa the owner and operator of alandfill that had accepted for disposal hazardous
industrial wast es for anunber of years, thusalegedly contaminatingthe
sur roundi ng groundwater. The underlyingsuit sought damages for the leaching d
the hazardous wastes from the landfill. The policyholder claimed personal injury
coverage. Ludlow’s, transeript at 4.6, The Ui ted States District Court for the
Northern Districtad NewYork grant ed summary judgment to the insurers. In
doing so, thecourt reected the policyholder's claim that coveragewas provided by
the personal injury provisions of thegeneral liability policiee, Ludlow’s Sand &
Gravel Co., Inc. v. General Accident ne, Co., No. 87-CV-1239, order N.D.N.Y, My
16, 1991) (attached hereto as Exhibit &), See also Outboard Marine Corp. v. Liberty
Mut. Ins. Co., No. 86-MR-808, transcript at 9 (11l. Cir, Ct., Lake County My 17,
1989) [attached hereto asExhibit 8) (discounting the applicability d the personal
injury claused the policy because the case revolved around the pollutionexclusion),
and Gregory v. Tennessee GasPipeline Co., 948 F.2d 203,209 (6th Cir. 1991)
(denyi ng personal injury coveragefor pollution ¢laims, as such coveragenal d
render the pollution exclusion meaningless’).
Bath the Gount y and Opposing Amiei ignorethe logic o these well-reasoned

decisions. Instead, they rely heavily upon Titan HoldingsSyndicate, Ine. V. Keene,

10 Although Morton Thiokol is a New Jersey case, thetrial court explicitly
adopted its reasoning., Nevertheless, both the County and Opposing Amici attempt
to distinguish Morton Thioko! from theinstant factual situation onthegr ounds that
alleged environmental damagein Morton Thiokol took place on publicland, not
privateland. County Brief at 33-34; Brief of Qoposi ng Amid at 17-18, n. 17. This
dleged digtinctionisared herring: the holdingof Aorton Thiokol was not
predicated onany sort of publie/private distinction, Even the County concedesthat
the Mrtan Thicko! court merely "noted"” thisfact. Gounty Brief at 33,



898 7,24 265 (1st Cir. 1990). County Brief at 26-27 and Brief of Opposing Amici at
15. The Titan court, however, erred in concluding that nuisance was “[an)other
invasionof theright of private occupancy? Id. at 272. This holdingignoresthe
principle d contract construction Known as ejusdem generis. See infra at 19-20.
Moreover, Titan isbased on a perceved expanave definitiond invasion of the right
d private occupancy under New Hampshirelaw as noted in Town of Goshen v.
Grange Mut. Ins Co., 120 N H916,424 A.2d 822 (1980) (decidingthat under New
Hampshirelaw aninvasiond theright of private occupancy need not involve"an
appreciableand tangibleinterference with the physical property itsalf"), New York
law, however, takes a nuich nare restrictive approach. See infra at 16-18,11

Sincetrespass, nuisance, ar interferencewt h the use of property are not torts
enumerated in the insurance contractsat issue, thereis no coverage under the
personal i njury provisionsof these contracts.

11 Other courtshave similarly found Titan unpersuasive. See, ¢.g., Gregory, 948
F.24 at 209 (rejecting policyholder’s argument that 75¢en supports personal injury
coveragefor pollution claima.)

The other cases dited by the County are also unpersuasive. For instance,
Napco v. Fireman's Fund Ins. Co., N0, 90-0993,dip op. (W.D. Pa 22,1991)
(attached hereto a2 Exhibit 7), on appeal, involved a policy that, unlike those here,
explicitly deleted the exclusions to the policy and focused on pr%)ert rights. The
courtin High Voltage Engineering Corp. v. Lz'begg Mutugal Ins. Co., No. 90-00568,
slip op, (Mass, Super. Ct, Jan. 24,1992) (attached hereto as Exhibit 8), as a
Massachusetts court, feltitself bound by the First Circuit's decision in T5tan, Ths
courtin Northrop Carp. V. American Motorist | s, Co., No. C 710571, slip op. (Super.
Ct. Cal, April 8,1992) (attached hereto asExhibit 8), on appeal, incorrectly findin
an ambiguityin the psrsonal i nj ury provisions at issue, applied Califor nia's speci
rule that unlesst her e isevidence of " specially erafted language' all ambiguities
should be construed against theinsurer,

o |,



1. Wrongful Entry And Eviction Are Fundamentally
‘DifferentTorts From Trespass, Nuisance, And
Interference With The Use Of Property.

The personal injury provisionsin the policiesat issuespecificaly cover
"wrongful entry” and'eviction." These twotortsare significantly different from
trespass, nuisance, and interference with the use d property, the three torts
enumerated in the Hunt Club's under | yi ng complaint. |n particular, none of the
under | yi ng claims requirespurposeful acts aimed at the infringement of a
oSSy interest in property, the key slements of the torts o “wrongful entry” and
‘eviction,”

The County pointsout that “wrongful entry or evictionor other invasion d
theright of private occupansy” are undefinedin the policiesatiseue. County Brief
at 19, 22. However, the common |aw providesdear, steadfast definitions of these
torts.

Coveragefor “wrongful entry or eviction or other invasion of the right of
privateoccupancyisdesigned for claimsarisingfrom| andl or ¢t enant
relationships, Wrongful entry is committed When the current possessor of property
is dispossessed by someone el sewho, without title, claims or acquires a possessory
interest in the property. As haalong been recognizedin New Y ork, “[wlhenever one
per son enter supon and takes permanent possession of the real property of another,
clamingtitlethereto. ., anunlaful entry and ouster has been made." Leprell v.
Kleinschmidt, 112 N.Y. 384, 369, 19 NE 812, 814 (1889) (emphasisadded).12 See

2 Lepreil’s “unlawful entry* issynonymous with the term “wrongful entry,"
showing that New Y ork courts do recognize the tort of unlawful entry,
notwithstandingthe County’s suggestions to the contrary, County Brief at 23.
Moreover, " unauithorized entry* ie not synonymous with “wrongful entry,” as the
County asserts in its roundabout attempt to link trespass with wrongful entry. Id.
at 23. “Unauthorized” r efer sinstead to a withholding of authority or approval; it
does nat mean"wrongful” or “unlawful.”
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also Railroad Co. v. Perkins, 49 Ohio St. 326, 332, 31 N E 350, 351 (1892) (a person
conmit s wrongful entry when he “wrongfully entersand possesses without any
title”) (emphasis added); Cai S v, Denni s, 43 Wash. 54, 85 P. 1078 (1908) (explaining
that'gig o theaction” was“wrongful entry o the appellantson the possession o
the respondents”); and Raymond v. Te T., St. L. & K.C.R.R. Co., 57 Ohio St. 271,
48 N.E, 1093 (1897)(wrongful entry clamfiled agai nst railroad company which
dispossessed the claimant who wasthereby put “out of possession’),

In theinstant action, wrongful entry's requisiteelement of interference with
possessory rights islacking: the Hunt Club has not aleged either that it nolonger
retains possessionaf its property or that the County hastaken possession of the
Hunt Club'sland. InMrton Thiokol, the court rejected the policyholder's attempt
to equatetrespasswith w ongf ul entry for thisvery reason:

~ Wrongful entry with respect to redl estate is the
EiOI ng upon land for the purpose of taking possession of it.

ere, No one sou%ht to take possession of Berry's Creek,
neither theland that forms itSbed, nor the watersflowing
throughit.

~ The plaintiff haa confused the concept of trespass
with wrongful entry. |ts argument that the commonlaw
dietinction between nuisance and trespass has been
blurred has no relevance to the insurance contract clause
with respect to “personal injury.,” Wrongful entry,
eviction and occuEency d| haveto do with the possession
of property . ., The personal injury clause of the policies
do not provide coverageto plantiff,
Morton Thickol, Slipop, at 28. See also Gregory V. Tennessee Gas Pipeline Co., 948
F.2d 203 (6th Cir. 1991) (no personal injury coverage for pollution nmigrati ng from
insured municipaity's lake where underlyingcomplaintsdid not alege the active,
intentional conduct required for wrongful entry).
Likewaf U entry, evictionalsorequiresthat the tortfeasor dispossess the

property-holder and acquire possessionof the propertyitsdf'. InNewYork, an
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eviction “occurs only when thelandlord wrongfully ousts the tenant from physical
possessi on of theleased premises. There must be aphysical expulsion or exclusion.”
Barashk v. Pennsylvania Terminal Real Estate Corp., 26 N.Y.2d 77, 82, 256 N.E.2d
707,709,308 N.Y.8.2d 649,653(1970) (citationsomitted) (emphasisadded). See
also Union Dime Savings Bank v. Frohlich, 67 A.D.2d 862,394 N.Y.S.2d 265 2d
Dep't 1977) (holdingthat evictiondid not occur when'tenantswere not physcaly
expdled or exduded framthedemised premises”).13

Moreover, it is well settled that atemporary trespassby alandlord on the
premisesthat is.not intended to deprive the tenant of possession does not amount to
wrongful eviction. Rather, evictionisan"act of per nanent character.” Kahnv.
Bancamerican-Blair Corp., 827 Pa. 209,193 A. 905,906(1837). See dsoMorton
Thiokol, dip op. at 28 (holdingthat 'eviction meansadispossession through lega
process. TheState was not dispossessed of the vat er s of Berry’s Creek™). Ul i ke
wrongful entry and eviction, trespass, nuisance, and interference with the use d
property do not purpesefully infringe upon possessory rights. Besides, these torte
ared atemporary rather t han permanent nature. Seg, e.g., Carr v. Town Of
Fleming, 122 A.D.2d 540, 641, 504 N.Y.S,2d 904,906 (4thDep't 1988) (notingthat a
"tregpassistemporary in nature').

Since trespass, nuisance, and interferencewith the use of propsrty are whally
different framwrongful entry and eviction, thereia no coveragefor these torts in the
persona injury provisions contained in the Insurers’ policies

3 Courtsin other jurisdictionsagree that in order that'there be an eviction by
the landlord, in the legal sense, itisnecessary that thetenant no longer retain
R(l)ssesson of the premises. . .” Manifold v, Schuster, 67 Ohio App. 3d 261,259,686

E 2d 1142,1147(1990) (quoting 2 Tiffany, Landlord and Tenant § 185(d) and
1263 and citi ng i 0 precedent) (emphasis added), See also Kuriger v. Cramer, 346
Pa. Super.596,498 A.2d 1331, 1338 (1985) (wrongful eviction is an act by alandlord
that “ig)terferes withatedat's possessory right to thedemised premisss®) (citations
omitted).
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2.  Under The Principle Of Ejusdem Generis, " Other
Invasion Of The Right Of Private Occupancy" Also
Refers To Dispossession of Property.

The phrase"otherinvasion d the right of private occupancy”in thegrant of
persona injury coveragefor 'wrongful entry or eviction or other invasion of the
right o private occupancy” does not open the door to a flood o coveragefor torts
alien to the poalicies, such as the underlying allegationsd trespass, nui sance, and
interferencewith the used property. Instead, bascprinciplesof contract
constructionrequire that this phrasebelimited to offenses, like wrongful entry and
eviction, that involve the wrongful dispossession d property.

Under the doctrine d ¢jusdem generis, long recognized in New Y ork, when
general wordsfollow a specific classification, the general terms are construedt o
include only those things of equal or inferior rank to theenumerated class. See eg.,
Forward Industriesv. Rolm of New York Corp., 123 A.D.2d 374,376,506 N.Y.S.2d
453,455 (2d Dep't 1986) (specificterms in contract restrict nean ng o
compreheneive wordathat follow them under principle d ejusdem generis); Traylor
v. Crucible Stedl Company, 192 AD. 445,183 NY. S 181 (| et Dep't 1920), aff'd, 232
N.Y. 583,134 N.E. 581 (1922) (rule of gjusdem gzneris appliesto constructionof
contract, limitinggeneral phrase to the spscific terms Wi ch precedeit);and 22 N Y.
Jur, 2d, Contracts$223 (1082)(rule of gjusdem generis is appliedin the
constructionof contracts” in New Y ork).

When applying the doctrine of ¢jusdem generis, the general t e m" other
invasion o theright of private occupancy can only nean an offensein which the
offender interferes with the occupier's possessory right in the property. As one
court has explained:

‘Other invasionof the right of private occupancy’ i Ssimply
part of anare completedefinition of ‘persond injury,’
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following directly on the heels of ‘wrongful entry or

eviction.” § usdemgeneris principlesdraw on the sensible

notion that words such as 'or other invasion of the right of

private occupancy'areintended to encompass actions of

the same general typeas, though not specifically

embraced within, ‘wrongful entry or eviction,’
Martin v, Brunzelle, 699 F, Supp. at 170. See also Nichols, 215 Cal. Rptr. at 421.22
(1985) (meaning of phrase'other invasion d the right of private occupancy” is
reinforced by its conjunction with the wor ds ‘wrongful entry or eviction'*; no
coverage wherethereis"noinvasion d any interest attendant to thepossessond
real property") (emphasisadded); Red Ball Leasing, Ine. v. Hartford Ace. & Indem.
Co., 915 F.2d 306,312 (7th Cir. 1990) (applyingrule of gjusdem generis to find
‘other invasion" languagelimited toinvasionsof rea property); Mrt on Thiokol, dip
op. at 28 (“[wlrongful entry, evictionand occupancy al havet o do with the
possession of property”).14

Thus, just as coveragefor wrongful entry or eviction nost involvean

Interferencewith possessionof real property, ot 00 coveragefor “other invasion o
theright of private occupancy” nost involveat least thism ni numrequirement.
Becausethe Hunt Club's complaint doesnot alege that the County attempted to
t ake possession of the Hunt Club’s property or to oust the Hint Club from
possession of its own property, thereisno coverageunder thi s personal injury

provision.

14" The County ignoresthisfundamental common law canon d contract
congtruction. Instead, the County asserts that nuisanceis c_IearI¥|contempI ated by
the" other invasion" language, arguing that “{ijnterference Wth the use and
enjoyment d property resulting from pollution constitutes a nui sance under New
York law.” County Brief at 24 (citing Boomer v. Atlantic Cement Co., 26 N.Y.2d 219,
267 N.E.2d 870,309 N.Y.8.2d 312 (1970)). The County's argument i Sirrelevant.
Boomer decidedly did not hold, nor couldit, that either "nuisance” or “interference
with the use of property" areinterchangeable with thetorts ofwogfd  entry or
eviction ar other invasion of theright of private occupancy,”
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B.  TheCounty's Willful Violation Of A Penal Statute Provides
An Additional Reason To Refuse The County Any Personal
Injury Coverage Under The Policies,

Thetrial court held that a further, alternativeor supplementary reason1b for
denying personal injury coverageto the County st ens from its “willful violation of a
penal statute or ordinance.”

The personal injury endorsements to the policiesexplicitly providethat
coverage doesnot apply to persond injury'arising out of the wiliful violationof a
penal statute or ordinance committed by or with the knowledge or consent of the
insured.” The@unty hasadmittedt o signing the Consent Order with the New
York Department of Envi ronnent al Conservationconfessngthat i t was‘currently
discharging leachate i rto the groundwater and isthusin violation of Sections
360.8(a) and 703.6 of 6 NYCRR.” Slipop. at 2-3, BecausetheHunt Club’s
complaint aleged that the County violated the Consent Order, the trial court
properly held that the County was it entitled to any personal injury coverage. 1d.
atv.

TheCounty and Opposing ANd  attempt t 0 undermine the tria court's
reseoned finding. For instance, the Gount y asserts that the environmental
regulationsencompassed by the Consent Order werenot'pend,” sincethey
involvedcivil violations rather than eriminal violations, County Brief at 44-45.
Them isnobadgisin New York law for this arbitrary civil/eriminal decison — asthe

18 Thetrial courtimplicitly acknowledgedthat the County's "willful violation of
a penal statute” wasasupplementary reasont o deny personal injury coverageto the
Qunty. Indeed, as demonstrated above, the fact that the underlying torts do not
correspond with the policies’ enumerated torts i ssufficient t0 ruls againstt he
(ounty on personal i N Ury coverage,
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Gount y implicitly concedesby failingto cite a single New York case in support of
this proposition,16
Both the Count y and Opposing Amici dso arguethat the term "willful" is

ambiguous under New York law. County Brief at 45-46 Brief of Opposing Amici at
24. Thesebald assertionsignore the definition of ‘willful" that the Court of Appeds
put forthlessthantwo yearsago in an insurancecontext:

The term "willful"is not defined in the Insurance law or

regulations, but wefind someguidanceastoits

unremarkablemeaningin acivil regulatory context as “no

moret han intentional and deliberate.”
American Transit |nS. Co. v. Corcoran, 76 N.Y.2d 977,979,666 N.E.2d 485,487,563
N.Y.8.2d 736,738 (1990)(citingal ong linedf New York cases), Here, the Gunty
hasadmitted that ite activitiesat the dumpsite were intentiona and ddiberate—

thus fulfilling Corcoran’s preciss definitionof "willful."

C. The Selected, Extra-Record Extrinsic Materials That The
County And Its Amici Seek To Inject Into This Appeal Are
tnadmissible And Irrelevant.

Seeki ng to distract attention from the unambiguous nean ng of the personal
injury provisions, both the County and especially Opposing Amici rely upon alleged
interpretationsof those provisionsby the'insurance industry.” Thew materialsare

mideading and unpersuasive, since the County and Opposing Amici are seekingto
apply selected broad propositionsallegedly asserted by i nsurer s in different contexts

16 Instead, the County citesthe Pend Law, contendingthat it relates
exclusively to criminal offenses, Qunty Brief at 44. | nfact, the Penal Law never
mentionsthe civil/eriminal distinction, but instead defines“offense” as'conduct for
which a sentenceto akmn of imprisonment or to afineisprovidedby. .. any order,
ruleor regulation of any governmental instrumentality.” N.Y, Penal Law § 10.00
(McKinney 1992). Thus, if the Penal Law i Srelevant to the 'g?h%/ language, the
County’s violation of the environmental regulations fulfillsthis definition.
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to the discretefactsand circumstancesof thi s case, withits unique “personal injury"
issue.

The use of thismaterial isalsoimproper. In the first place, most of the
extrinsic material sintroduced by the County and Opposing Amici on appea were
not admittedinto evidence bdow. It isafundamental canon of appellate procedure
that " mattersnot raised below will not be consdered for the first time upon appeal .”
Van Alstyne on Behaif of “P” v, David “@*, 92 A.D.2d 971,972,460 N.Y.S.2d 848,
850 (3d Dep't 1983),

Moreover, nast of the materialsthat tho Gount y and Opposing Amici seek to
introduce on appeal violate New York’s rules governing the use of extrinsic evidence
and are therefore not admissible. As this Court held losst han five monthsago,
when partiesto a contract Set down their agreement in a clear and complete
manner, extrinsicevidenceis generally inadmissibleto add to or vary the
agreement. Serna v, Pergament Distributors, Inc., 582 N.Y.S.2d 550, 552 (3d Dep't
1992) (evidence outside the four corners of the document as to what was really
intended but unstated isgenerally inadmissible). Evenwhen ambiguity exists, the
extrinsicevidence must be of acertaincaiber: it must aid thecourt in resolvingthe
ambiguityinthe palicy. See, ¢.g., Klein v. Empire Blue Cross & Blue Shield, 173
A.D.2d 1006,1010,669 N.Y.S.2d 838,842-843(3d Dept 1981) (holdingthat where
tendered extrinsic evidenceon interpretation o ambiguouscontract is “conclusory
and cannot resolve the equivocality of thel anguage of the contract,” contract
interpretation remainsaquestion of law for the court).

Here, thereisno ambiguity in the policiesat issueand, more specifically,in
the terms “wrongful entry or evictionor other invasion of theright o private
occupancy." As demonstrated above, these terms have precise meanings well
groundedin the commonlaw. Seesupra, p. 18-20. Evenif theCourt wereto hold
that embiguitiea exist in the policies, however, the variousstrands o extrinsic



material Offered by the County and its Amici would not clear up theseambiguities.
Instead, this'evidence" attempts to bind Aetna, Continental,and Firemen's to
aleged "pro-coverage’ statements unrel ated to the contractual language at issue,
statements allegedly madein the past by an undefined "insuranceindustry.”

For example, both the County and Opposing Amici citeabrief dleged to have
been filed by a non-party insurance conpany in a different proceedingin another
jurisdiction, aswell asan article written by Kirk A. Pasich (an attorney who
regularly represents policyholdersin coveragedisputes),as“proof” that the
"Insuranceindustry” has previoudy represented that personal injury coverage
encompasses trespass and nuisanceclaims, Qunty Brief at 35-36; Brief of
Opposing Amici at 11-12. 1t would be grosdy unfair to hold Aetna, Continental,and
Firemen's accountablefor statements made by different insurers in different
proceedings, or to consider the opinionsaf an author whose biasis glaringly
obvious.!” Besides, these strands of ‘evidencg® do not explain any ambiguitiesin
the policies, asthey must under New York law, Sera, 682N.Y.8.2d at 652; Klein,
173A.D.2d at 101018

Similarly, Opposing Amici cits four briefs a | eged y written by other insurers
In different casesto support Opposing Amici's irrelevant, yet sweeping proposition
that “the insuranceindustry has represented that exclusonsmust be read narrowly

17 For an articlewith a different viewpoint on personal injury coverage, see
Foggan, Lawrence, and Renberg, Looking For Coverage In All The Wrong Places:
Personal Injury Coverage| N Environmental Actions, 3 Environmental Claims
Journal 291 (Spring 1991) (attached hereto asExhibit 10). The authors represent
Insurersin environmental coveragedisputes.

8 manattempt to avoidt he fact that the County has no personal injury
coveragefor ligbility framite"willful violationd a penal statute:  the County's
Amici dwell on abrief alegedly filed by Aetnain adifferent case two yearsago,
allegedly asserting that thetermwillful requiresa’preconceived design,” The
County’s Amici ignore theNew York Court of Appedls recent decisonin Corcoran
that holdgghat"wnlful* neans'no nare thanintentional and deliberate." See
supra, p. 22.

Y



infavor of coverage." Brief of Opposing Amici at 21-23. Aetna, Continental, and
Frenen's had nothing whatsoever to dowith these briefs, nor isthere any
indication of the factual contextsd thesecases or the policy provisonsinvolved.1®
Claiming"judicial estoppel,” Opposing Amici assert that the Insurers should not
be dlowed to'contradict themselves." Brief o Opposng Amici at 30-33,

The doctrined judicia estoppd, however, appliesonl y to factual positions,
Expressionsof opinionsand legal conclusons— the typed “pro-coverage”
statements aleged here== db not trigger application d the doctrine, See, ¢.¢., Bates
v. Cook, Inc., 616 F. Supp. 662,672 (M.D, Fla, 1884) (judicia estoppel generaly
does not apply to legal conclusions). Besides, most of these alleged 'pro-coverage'”
statements were made by entitiesother than Aetna, Continental, and Firemen's.
The doctrineof judicial estoppel can apply only to prior statements made by partiss,
not by nonparties (such as the"insuranceindustry” continually referred to by
Opposing Amici).2!

19 Both the County and Opposing Amici argue that, because adrafti né; _
committeeallegedly did not na@ke certain revisions to a so-caled standard policy,
the"insuranceindustry” reached the concluson that the pollutionexclusion does
not apply to fersonal injury coverage. County Brief at 40-41; Brief of Oo‘apos ng
Amia at 12-13. Of course, neither thecommittee nor the “insurance industry" ever
made such an affirmativestatement.

2 Thedoctrined judical estoppel doesnot encompasswidey recognized

principles” asOpposing Amici assert, Brief of Opposing Amici at 30, Instead,

udicial estoppel is recognized as a'rather vague” doctrine. 1B Moores Federal
actice, T .405[8) (Bender 1988),

21 Consideringthat i nsurance companieshave filed tens of thousands of briefs
acrossthe country ina number of courts and in avast variety of contexts, it would
not be surprising if Opposing Amici Wer e able to find af ewbriefsfromthe
‘insurance industry” asserti Q%co_ntrary positionsto the ones taken here by Aetna,
Continental, and Firemen's. TN'S ismeregamesmanship. The purposeof judicia
estoppel iSto promote “common law views of fair C_Iedlnég." 18 Wright, Miller &
Cooper, Federal Practiceand Procedure, Jurisdiction 2d § 4477 (1981), In the
instant case, thereis noindication that Aetna, Continental, and Firemen's havenot
dealt honestly and fairly with the County.
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Opposing Amici thusfail to allegethe requisite elements of the doctrine of
judicid estoppd. ThisCourt should disregard Opposing Amici’s groundiess
argument that the doctrineshould apply t o the Insurers in‘this proceeding.

1l, . PUBLIC POLICY SUPPORTS APPLICATION OF THE

CONTRACTUAL LANGUAGE AS WRITTEN.

Sound public palicy dictatesthat theinsurance contractsat i ssuebe enforced
aswritten. The policyholder hereisa county that repeatedly and deliberately
deposited harmful wasteon land. Other entitiesthat seek to benefit from rulings
that disregard clear contractual language to createnon-contractual coveragefor
environmental cleanup eosts are giantindustria corporations, major long-term
polluters now asking courtsacrossthe country to transfer the costa of their past
environmental practicests insurers Who never agreedt o bear them. Acceptingthe
contentionsof these policyholdere, small and large, undermines the function of
insurance contracts and retardsthe attainment o envi ronnent al goals.

Insurers recognizethat, under CERCLA and similar federal and state
statutes enacted in recent years, waste generatorsand other pollutersface huge
retroactively imposed cleanup costs. But the possibleharshness of the fiundraising
mechanismsimposed by these statutes and the needsof governmental entitiesfor
cleanup funds provide no basis for expandingand distorting insurers’ contractual
obligations. See, ¢.4., Finci v, American Casualty Co., 323Md. 358,593 4A.2d 1069
(1991) (stateagency' s god of collecting funds providesno legal basisfor invalidating
policy excluson).

Ignoringor twisting the meaning of language used i n the policies — like
"wrongful entry or eviction a other invasion o the right of private occupancy” —
har ns the publicinterest, affecting the future of insurance in New York. When
insurersarefaced with unesrtainty that contracts will be enforced as written,
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rational underwi ting becomes impossible. TH'S uncertainty may resultin
Increased rates, as underwritersmust compensatefor uncertainty asto how courts
W treat contractual languagein the future. In the context d environmental
claims, such atransformation d theliability insurance contract could exposeinsur-
erstoliabilitiesmany timesgreater than their surplusand indeed greater than the
capacity of theindustry asa whole.22 Judicially created pollution coveragefor
industrial polluterscould have aseriouseffect on the cost and availability o all
typesd insurancefor other policyholdersin New Yor k and elsewhere*

Forcing pollutersto pay for environmental cleanup, rather than permitting
them to foist such costsonto their liability insurers, accordswith legidlativeintent
and isthe mogt effectiveway to protect the environment. CERCLA imposed the
costs of cleaning up theenvironment on polluters— those Wio had “profited o
otherwise benefitted from commerceinvolving [hazardous| substances.”¢ Current
public policy asenacted by Congress and New York requiresthat those whose
activitiesresulted in pollution shoulder the burden of correctingand preventing
environmental injury, Undoubtedly this retroactively imposed obligation creates
problemsfor many polluters. But thereissmply nolegd basisfor courts toshify
those obligations to insurers who did not contract to assune them and whose ability

22 See, e.g., United States General Accounting Office, Insurance Lidility for
Cleanup Costs at Hazar dous Waste Sites: Hearings Before the Subcomm. 0N Policy
Research and Insurance of the Comm. onBanking, Finance and Urban Affairs,
House of Representatives, 101st Cong., 2d Sess, 50 (1890) (‘Potential ~ Liability of
Property/Casualty Insurers for Costa of Cleaning Up Hazardous V& € Sites").

2 TheEPAitself'has explained that the limited availability of insurancefor
CERCLA contractorsis based in part on thefact that “[clourts In key jurisdictions
haveimposed retroactiveliabilities on insurers for pollution damages and cleanup
coststhat were never intended to be covered,” EPA, Superfund Response Action
Contractor Indemnification, 54 Fed. Reg, 46012,46013(Oct. 31, 1989).

24 Environmental Emergency Response Act, S Rap. No. 848, 96th Cong,, 2d Sess.

1, 98, reprinted in 1 A LegislativeHistory of the Comprehensive Environmental

Féesp?r;se, Compensation and Liability Act of 1980 (statement of EPA Administrator
ostle).



to carry out their socially beneficial insurance function coul d be serioudly
threatened if they wereforced to do so,

CONCLUSION

For theforegoingreasons, the decisionof the trial court should be affirmed,
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JHTEREST c 4]

The American |Insurance Association (“AIA") is
a national trade organization representing 252
companies writing property and casualty insurance
contracts in every state and jurisdiction of the
United States. These conpanies together wite
more than $€6 billion in combined prem ums
annual ly."  Together, AIA member conpanies are
affiliated with thousands of independent insurance
agents nationwide. A substantial portion of AlA
mermber conpani es’ business is commercial liability
insurance. This formof coverage enables American
busi nesses to provide the goods, services, jobs,
and investments vital to the country’s economc
health. In addition, AlA nenber companies employ
more than 145,000 people and contribute $2.2
billion in state taxes and fees [including payrol
taxes) to state governments each year.

AIA’s purposes include promoting the
economc, legislative and public interests of its

members and the insurance industry, providing a

| Al'l financial figures are from 1990, the
most recent year for which figures are avail able,
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forum for discussion of problens that are of
common concern to its menbers, and serving the

public interest through appropriate activities

including the promotion of safety and security of

persons and property.

ETATEMENT OF THE ISSUES PRESENTED yOR REVIEW

Whether a reinsurer is contractually obliged
to pay a proportionate share of the litigation
expenses incurred by the reinsured conmpany in

opposing an insured's demand for coverage,

STATEMENT OF THE CASE

aAricus incorporates by reference the
Statenent of the Case set forth in the Brief of
the Plaintiff-Appellant Affiliated FM Insurance
Company {("Affiliated") on pages 2-4..

SETATEMENT OF THE FACTS

micug adopts the Statement of Facts set

.....-—-—-——-.—'--ﬂ-

forth on pages 4-9 of Affiliated’s brief.
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BUMMARY OF ARGUMENT

This case presents a single question:
whet her a reinsurer is contractually obliged to
pay a proportionate share of the litigation
expenses incurred by the reinsured conpany in
successfully opposing an insured's demand for
coverage? lgnoring the plain |anguage of the
applicable agreenent, an unbroken line of
authority in bath this country and Great Britain
(including a sem nal decision by this Court), the
uni form view of treatise witers, and an ancient
and heretofore unquestioned practice between and
among reinsurers and reinsured, the trial court
answered that question in the negative. (Pp. 10~
20. )

The Superior Court's conclusions were nore
than merely erroneous. 1If permitted to stand, the
decision is likely to have staggering consequences
for the domestic insurance. industry. Wile the
suns at issue in this case are relatively mnor
direct (i.e., primary and excess) insurers spend
(conservatively) a billion dollars a year in so-
called "coverage litigation,% typically in the

-3-
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form of declaratory judgnent actions. Permtting
reinsurers to escape paying their fair share of
these costs confers an unwarranted and
historically unprecedented wi ndfall while saddling
reinsureds with massive, conpletely unanticipated
costs that inevitably will be borne by
policyholders In the formof increased prem uns.

(Pp. 20-26.)

Such a radical reorientation of the
relationship between reinsurers and reinsured has
no basis in law. As aresult of the historica
tradition that reinsurance transactions are a
matter of the "utmost good faith between the
parties," reinsurance contracts are remarkably
short and notably lacking in the legalisms t hat
characterize other conplex commercial
arrangenents. (Pp. 10~12.) Accordingly, fromthe
very advent of reinsurance several centuries ago,
di spute resolution has al ways centered around the
guiding principle of "good fajth® as informed by
the historic custons and traditions of the

busi ness.  (Pp., 32-13.)




Read in this light, Constitution Res effort
to dissociate itself fromthe coverage action is
plainly unsupportable. \here the denial of
coverage is sustained, a reinsurer =- which has
contractual ly accepted a portion of the risk in
consideration for a prem um paid by the ceding
insurer == is a direct beneficiary of the coverage
di spute. {Pp. 13-14.)

But even when a court rules that coverage jis
required, the reinsurer is inextricably associated
with the judgment. Under the express terns of the
agreenent, a reinsurer agrees to "follow the
fortunes® of the reinsured conpany -- i.e., to
link its fate to that of the reinsured.
Nonet hel ess, the reinsurer's obligations are
"subject t 0" the terms and conditions of the
policy issued to the insured. Put differently, to
the extent the direct insurer has a legitimte
coverage defense, that defense automatically
inures to the benefit of the reinsurer as well
For this reason, reinsurers freguently urge the
reinsured to resist coverage when there is a

substantial basis for doing so. ({(Pp. 14-15.)




Moreover, i f the reinsured ignores t hose
exhortations -~ or simply fails to litigate the
coverage issue =~ it does so at its peril. With
increasing frequency, courts are ruling that the
reinsurer Is not liable to the reinsured to the
extent the latter pays out under a policy where
coverage was precluded "as a matter of law"

In short, as reflected by industry custom and
as universally approved by courts and commentators
alike, reinsurers have a vital stake in coverage
litigation and, for that reason, should we
required to pay for it. (Pp. 15-20.) Any other
interpretation would allow reinsurers t o become 8
“"free rider." (pPp., 20-21.) Moreover, it would
foment an adverssrial relationship between
reinsured and reinsurer in a manner at odds with
the basic premise of the reinsurance transaction
that their interests are aligned. (Pp. 21-22.)
In cases of uncertain coverage, a direct insurer
often will choose simply to pay out the claim.
| f, however, the reinsurer is not *on the hook!
for declaratory judgment expenses, it has every

reason to insist that the company resist coverage




as vigorously as possible -- or risk a fight over
reirbursement down the line, The end result is a
ge facto conflict of interest between reinsured
and reinsurer, as well as powerful impetus to
invoke scarce judicial resources to resolve
coverage issues. Neither consequence is in the
public interest. (Pp. 22-23.)

Not surprisingly, the pertinent | anguage of
the reinsurance certificate is entirely consistent
with these principles. Focusing on Clause A, the
Superior Court found that the reinsurer's
"liability" was "subject" to the *terms and
conditions” of the Campbell Soup policy. (Pp. 23-
24,) A4s the structure of the agreement makes
plain, that language merely reflects the basic
indemnity relationship of the parties: The
reinsurer has the same duties, as well as the sane
coverage defenses, as the reinsured. Hardly,
however, does it follow that "Afriliated’s
[litigation) expenses are not covered « «
because they woul d not be covered under the
Affiliated/Campbell policy." Affiliated fH INS.
co. v. Constitution Reinsurance corp., No. 8s-




2411, slip op. st 4 (Mass. Sup. G., Norfolk
County Sept. 1, 1992) [hereinafter vop, at __").

To the contrary, Cause D expressly states that
nin addition" to its basic obligation to reinmburse
Affiliated for lospes associated with the
underlying litigation (the EEOC/Campbell suit),
the reinsurer "shall pay its proportion of
expenses . . . incurred by [Affiliated} in the
investigation and settlement of claims." (Pp. 24~
25,) Indeed, Constitution Reinsurance
Corporation’s ("Constitution Re") recognition that
the certificate requires it to pay sonme

i nvestigation expenses is fatal to its theory: |If
it has a duty to pay some expenses above and
beyond those directly required by the Campbell
Soup policy, then that policy does not set out the
full universe of its obligations. (P. 26.)

Thus, the only real ,interpretivequestion
presented in the case is whether the costs of a
declaratory judgment coverage action qualify as
"expenses incurred in the investigation and
settlenent of claims.” (Pp. 26-27,) The language
of the certificate == which is supported by the




practices of the industry and the caselaw
reflecting it «- conpel the conclusion that they
do. (Pp. 27-28.) In any event, the trial court's
hol ding that such expenses are not covered as a
matter of law is insupportable. At nost, the
phrase "investigation and settlenent expensesVW is
sufficiently ambiguous as to warrant devel opment

of a fuller record concerning industry practice

and the parties® intent. \Wile AlA believes such
an approach to be unnecessary in light of the

clarity of the language and the nature of the
reinsurer/reinsured relationship, a remand of this

nature is the only even theoretical alternative to

outright reversal

ARGUMENT

The nature of the reinsurer/reinsured
rel ationship, as reflected in |ongstanding,
judicially-endorsed industry practice, conpels the
conclusion that both entities share in the cost of
obtaining a judicial declaration of coverage
obligations. This relationship, together with the
hi storical expectation that parties to the

-9&



reinsurance transaction conduct thenselves with
“"the utmost good faith,"™ necessarily provide
essential insight into the neaning of the
applicable language in the agreement. Moreover,
even if that language were viewed in isolation, it
plainly obligates a reinsurer such as Constitution
Re to bear Its share of the costs associated with

resolving the coverage dispute

I. The Nature of the Reinsured/Reinsurer
Rel ationship, Longstanding Industry
Expectations and Associated Considerations of
Public Policy support Affiliated's
contractual Right to Reimbursement of
ov e Liti io enses.

As with any contract dispute, careful parsing
of the actual |anguage of the Affiliated/
Constitution Re agreement is central to the
correct resolution of this case. Nonetheless, the
sonetimes arcane nuances of the reinsurance
transaction as it has evolved over the centuries
make it both inportant and appropriate te put that

| anguage in its proper context.? [ndeed, the

2 Rei nsurance has been described as "a

nystery not worth the solving.® Henry T. Kramer,
(continued. ..)




'}

‘ legitimacy of this interpretive approach derives
from t he nature and history of the

l reinsurer/reinsured rel ationship. The rather

. informal arrangenents that constitute tho origins
of modern reinsurance quickly gave rise te an

l "established tradition that reinsurance
transactions are a matter of ‘utmost good faith'

l between the parties,” Robert F. salm, Reinsurance

. Contract Wording, in Strain, supra, at 79.3
Reflecting that tradition, a reinsurance agreement

] typically is “a relatively short, concise
document, noticeably lacking in the legalisms"

' characteristic of other contracts. Ig&. For this

k

|

|

|

i

1

i

1

reason, interpretive questions under an agreement

traditionally are "settled . . . according to the

2(,..contin

MM& in Reinsurance 1 (Robert ¥.
Strain ed. 1980) [hereinafter "strain"], Mre to
the point. the general absence of standard forns,
together With the arcane nature of the
transaction, has led one witer to observe that
the "wordings (ef the reinsurance agreenent) do
not readily speak for themselves." 1gd.

A.

3 See generallv W 2
ry of

Reinsurance Law §
(Robert Merkin ed. 1982) (traci n? the histo
omthe fo th

reinsurance agreenents fr urteen

century).
- 11 =
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custonms and traditions of the business." JId.*
These "customs and traditions™ virtually
corpel an interpretation of the pertinent contract
| anguage in the manner urged by Affiliated. In
nmost respects, a reinsurance cession represents a
specialized form of an indemnity agreenent.
American Ins. Co, v. North Anerican €eo. for
Broperty £ Casualty JIns,, €97 F.2d 79, 81 (2d Cir,
1982). In exchange for a prem um the reinsurer
agrees to reinmburse the ceding insurer for a
specified portion of any liability that may arise
out of one or more contracts of insurance. The
reinsurer further agrees to "follow the fortunes"
of the reinsured -- that is, tolink its fate te
that of the ceding insurer provided that the
ceding insurer conducts itself reasonably and in

good faith.

‘ See also James V. Schibley, The Life

Reinsurance Contract, in Resolving Reinsurance

i : ntract Arbitration. Liti ion
(A.B.A. forts & Ins. Prac. sec. 19%87) (noting that
one inportant reason that reinsurance functions
successful Iy w thout extensive Ie?a[ authority is
"the existence of a common body of insurance
practices that are generally accepted within the
I ndustry. m)

- 12 -
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Not wi t hstanding this commtment, however, the
reinsurer's obligations are made expressly
"subject to" the terms and conditions of the
underlying policy. The effect of this provision
is to make the reinsurer a derivative beneficiary
of any legitimte coverage defense possessed by
the reinsured conpany, e.g., a particular policy
exclusion Or the insured’s failure to satisfy a
condition precedent to coverage. |Indeed, as
courts have frequently observed, the "subject to”
clause operates as a potentially significant
l[imtation on the otherwise broad sweep of the
reinsurer’s general obligation to follow the
reinsured’s "fortunes." See, e.,q., Michioan

v, H meri
Reinsurance Corp., 452 N.W.2d 841 (Mich. Ct. App.
1990) .

The net effect, and indeed the purpose, of
these provisions, viewed together, is to align the
respective interests of reinsurer and reinsured
closely, \hen the reinsured denies coverage, and
that denial is sustained in a declaratory judgnent

action, the reinsurer necessarily benefits from

- 13 -




that course of events. where, however, the
insured pays out a claim despite a cl ear lack of
coverage, it does so at its "peril." New York
State Marine Ins, (o, v, protection Ins. ¢o., 18
F, Cas. 160, 160 (C.C.D. Mass. 1841) (Story, J.).
As numerous deci sions now hold, a reinsurer iS not
liable to the reinsured to the extent the latter
pays out under a policy where coverage was
precluded "as a matter of law."™ Hiscox v.
puthwaite, 1990 Folio No. 2491 (u.X. Commercial
Ct. App. Nov. 3, 1991) (Ex, 1).%

for these reasons, reinsurer and reinsured
have a mutual interest in reaching an expeditious
and correct determination of coverage. Not
surprisingly, therefore, the reinsurer typically
is more than a passive observer in this process.
Pursuant to the express terms of the reinsurance

agreement as well asthe duty of "utmost good

5 Eee 23so American Ins, Co. v. North

ic 697
F.2d 79, 81 (2d Cir, 1982); State Auto. Mit, Ins,
V. Amerj Re-l nsurance @. , 748 F, Supp. 556

(S.D. Ohio 19%0); Reljance InNs. (Co. v. General
Reinsurance Co., 506 F. Supp. 1042, 1050 (E.D. Pa.
1980); Michigap Millers Mut. [ NS, Co. 452 N.W.2d

841, 842-43 (Mich. Q. App. 1990).




faith,” the reinsured conpany must notify the
reinsurer of any elaim that may trigger the
latter's indemity obligation.® Moreover, the
reinsurer specifically reserves the right to be
“"associated" wWith the reinsurer in the defense and
control of any claim As a practical matter,
reinsurers often use this relationship to convey
their views on the validity of the insureds
demand for coverage and the proper responseto it.
When the derand i s doubtful, reinsurers frequently
encourage the reinsured conpany to resist it.
That intimation can be explicit or it can be
conveyed as a veiled suggestion that reinbursenment
rmight not be forthcoming if the reinsured conpany
pays out on the claim

Taken together == this close relationshinp,
the shared interest in correctly evaluating and,
where appropriate, resisting demands for coverage,
and the inbal ance of assigning to the reinsured
the risk of an incorrect coverage determination =~

make the question presented here, in Justice

¢ See, for exanple, Clause € in the
Affiliated/Constitution Re contract.




Story's words, not “eof any intrinsic difficulty."
w_York ari Co., 18 F, Cas. at 160.
Wth complete unanimty, courts and commentators
alike have concluded that the reinsurer is
contractual Iy obliged to bear its proportionate
share of the legal costs associated with
investigating and, where appropriate, resisting
demands for coverage. Because the cost and
expenses of coverage litigation are "incurred for
the benefit or the reinsurers and are
i ndi spensable for the protection of the
reinsured,” any other conclusion would be so
unreasonabl e as to be plainly beyond the intent

and expectations of the parties. 34,7

? All of the |eading conmentators and
treatise witers have spoken with one vol ce on
this issue. See 13A John L. Appleman & Jean
Applenan, urance |; P 7700, at 566~
67 (1976) &re|nsured Is contractual [y obliged to
pay proportionate share of declaratory judgment
costs); 19 George J. Couch, couch on Insurance 2d
§ 80:68, at 675 (2d ed. 1983) (same): 44 Am. 5UL
2d Insurance § 1837, at 828 (1982) (sane);
Jonathan A. Bank et al., Rei nsuran f

Environmental Clains: Shades of Grey, Mealey’s
Litig. Rep.: Rei nsurance, Dee, 12, 1991, at 16,

29 (same). For a representative analysis, see
Kenneth R. Thompson, Reinsurance 328-30 (4th ed.
1966) :

(continued...)
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The holding of this Court in Fanueil Hall
Ins., Co. v. Liverpool & London Globe INs._¢o,, 153
Mass. 63, 26 NE 244, 246 (18%1), IS

illustrative, particularly in light of the
technical (and incorrect, gee infra pp. 23-26)
arguments urged by Constitution Re on the basis of
the policy language. |In Fapueil Hall, as here,
the Court construed a reinsurance contract that
obligated the reinsurer to reirburse the reinsured
for "all |losses or damages arising under the()
[underlying] policies . . . subject to the cane

ri sks, conditions . . , as the policies

reinsured." JIg. at 66, 26 NE at 245,  Rather

than finding this |anguage sonmehow limting, the

7(...continued)

Since the reinsured is bound at his
peril that the claim against himis
valid, after he has given noticeto the
reinsurer, he is justified In submtting
the claimto the decision of the court,
and the costs which necessarily arise In
such a suit mght be considered as
incurred upon reasonabl e grounds, and .
are allowed as conposing part of a claim
for indemity against the reinsurer.

See al so Robert F. Salm Reinsurance Con
Witing, in Strain, supra, at 105 (reinsure
shoul d be encouraged to incur as nuch |ega
expense as necessary in resisting a claim where
circumstances dictate).

- 17 -
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Court held that the contract obligated the
reinsurer to pay the reinsured "not only for the
amount of the original loss [and the insured's
defense costs], but also for the cos'ts angd

: | | ) lof :
itself against the [insuredl." Id, at 68, 26 NE
at 246 (emphasis added).® Other decisions
reaching precisely this conclusion -- both in this

country and in Great Britain -~ are legion.?

8 The Superior Court therefore was simply
wrong to brush aside this decision on the ground
the pertinent policy language had not been
presented or analyzed. op. at 8-9.

¢

See peerless Ins cCo. v, Inland Mug.
fns. Co., 251 F.2d 696, 703 (4th Cir. 1958); New
York State Marine Ins. Co. 18 F. Cas. at 160;
Central Xat’]l Ins, ¢o. v. Devonshire gtoverage
Corp., 426 F. Supp. 7, 26 (D. Neb. 1876): Oaens
$§.8, v. detna INS. Co,, 121 F, 882, BB8B-BS (5.D.
Ga. 1903); Gantt v. American Central Ins, Co., 68
Mo. 5D3 (1878) (Ex. 2); Strono v. Phoenix 1DnS.
Co,, 62 Mo. 289, 295-98 (1876) (ExX. 3): Hastie v.
De Pevster, 3 Cai. R 190 (N.Y. 1805) (Ex. 4).

For an especially instructive British case
reaching the same conclusion, see Insurance ¢o, Of
ica V. Scor (U.K.) Rejnsurance , 1 Lloyd’s
Rep. 312, 325 (3985) (Ex. 5) (reinsured's right to

reimbursement of coverage costs is an Implicit
term of the contract whether or not found in an
explicit term of the agreement): see also British

vinjons . v, Du + 2 L.J.K.B, 394
{1915) (Ex. 6).

- 18 =




So uniform is the comrentary and caselaw on
this point that Constitution Re cannot reasonably
suggest that it expected the pertinent contract
| anguage to have been interpreted any other

wvay." cee Central Nat’l Ins. Co. v. Devonshire
Coverage 0., 426 F. Supp. 7, 26 (D. Neb. 1976)

(finding that coverage determ nation expenses were
rei mbursabl e, because "whether that 'standard
practice’ is one based on the express or inplied

terms of the contract,"” it was “within the

10 .
The only two cases relied on by

Constitution Re do not even renotely support its
position. The only question at isSsue InN
onte Reinsu e v, Ae alty &

surety Co,, 903 F.2d 910 (24 Cir. 1990), was
whether the reinsured con¥mng could recover

[ in excess of the [imts set out in
the insurance agreenent, i.e., the costs of
defending the insured In the underlying
litigation. J@. at 911-912, 914. Thus, the case
did not even involve coverage |itigation expenses.
Nor, of course is the modest sun Affiliated is
seeking from Constitution Re anywhere near the
lirits set out In the Certificate. ugzgi;g$?_1i
s.8, o) , 430 F. supp. 899 (E.D. lLa. 19 , 1B
equal ['y 1napposite, and indeed did not even
concern reinsurance. The issue there was whether
an insurer could recover from its insured the
costs of bringing an interpleader action to
resolve their respective rights and liabilities.
Because the court answered that question solely
with regard to the language of the insurer/insured
policy, the case has no bearing whatever on the
reinsurance question at issue here

- 19 -




contemplation of the partiesY); Insurance Co, of

v, Scor {(U.X.) Co.,, 1 Lloyd’s

Rep. 312, 325 (1%85) [Ex. 5). Indeed, in the
experience of AIA member conpani es, reinsurers
routinely pay their proportionate share of the
expenses associated with coverage litigation.
Thus, to the extent that "customs and traditions™
of the business shed |ight on the meaning of the
policy language, see supra pp. 10-12, they
overwhel m ngly cut against constitution Re’s

al ready strained interpretation of the contract

| anguage.

So too do considerations of both el emental
fairness and sound public policy. "It has long
been held . . . that when a right to indemity is
conferred . . . the indemnitee nmay recover
reasonabl e | egal fees and costs in resisting a
claimwithin the conpass of the indemity."
amoco 0i3 co.., Jnc. v. Buckley Heatina. Ipe.,, 22
Mass. App. (. 973, 495 N.E.2d 875, 876 (1986).
That general principle applies with particular
force when the indemity arises in the context of

a reinsurance agreement. Any other concl usion
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would allow the reinsurer to assume the position
of a "free rider" --to stand by idly while the
reinsured conpany, on its own nickel, litigates a
coverage defense for the reinsurer’s benefit or,
if the reinsured declines to Litigate, to refuse
to indemify on the ground that the reinsured
failed to resist coverage with sufficient vigor.
Moreover, an interpretation that forces
reinsured conpanies to make this Hobson’s choice
woul d fonment an adversarial relationship between
reinsured and reinsurer directly at odds with the
basic prem se of the reinsurance transaction that

their interests are aligned.”™ Unless the

B See Great American Surplus Ljines Ins.
i 320 F.R.D. 533, 538-3% (E.D.

Ca. 1988) (recognizin% the common interest and
cooperation between the primary insurer and the

reinsured]: Vera Democrazia Soc’y v. Bankers'’
Nat’) Life Ins, Co., 10 N.J. Misc. 632, 633-34,

160 A. 767, 768=-69 (1932) (noting that the
reinsured and reinsurer nust connunicate freely
and candidly to each other]; Cecil E Golding, The
Law and Practice of Reinsurance 69 (5th ed. 1987)

"iT)he intention [of ‘followthe fortunes
doctrine] is to set up a kind of community of
interest intreaty matters, so that whatever
fortune, good or bad, should befall the ceding
conpany should be shared by the reinsurer and
what ever the ceding conpany should decide to do in
relation to any treaty matter should be equally
binding on the reinsurer, even though it had not
been consulted.").

- 2) -
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reinsurer bears sone responsibility for
declaratory judgment expenses, it has no incentive
to take anything other than a hard |ine on
arguabl e demands for coverage. Specifically, it
has every incentive to insist that the reinsured
company resi st coverage as vigorously as possible
-~ or risk a fight over reinbursement down the
line. In contrast, the reinsured company often
has an incentive sirply to pay the claim (whether
covered or not) rather than sustain the full
expense of contesting coverage

Thus, if Constitution Re’s position were to
prevail, these countervailing incentives would
result in a de fagto conflict of interest between
reinsured and reinsurer. for the sane reasons,
sparing the reinsurer the costs of coverage
litigation, while leaving it every incentive to
insist on it, creates a powerful impetus to invoke
scarce judicial resources to resolve coverage
i ssues. Surely any such consequence iS not in

the public interest.

- 22 =




I11. The Language of the Reinsurance certificate
Requires Constitution Re to Pay its
proportionate share of the Costa of the
Coverage Action,

These nore general considerations find anple
support in the express terms of the Reinsurance
Certificate. Clause A provides that "[t)he
liability of the Reinsurer shall follow that of
the Conpany [Affiliated FM) and shall be subject
in all respects to all of the terms and conditions
of the Conpany policy [the Affiliated/Campbell
Soup policy]."* Relying on this provision, the
trial court concluded that Affiliated is barred
fromrecovering declaratory judgment expenses from
the reinsurer because such expenses "would not be
covered under the Affiljateds/Carpbel] policy. "

Op. at 7. Stated differently, the trial court
posited the following syllogism (1) the
reinsurer's obligations are coextensive with those
of the reinsured conpany -under its policy; [2) the
rei nsured company’s investigation and declaratory
j udgment expenses are not covered under the

Campbel | Soup policy; and, therefore, (3) the

- 23 -
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reinsurer has no obligation to reinburse the
reinsured conpany for these expenses.

This reasoning IS demonstrably incorrect, as
any reading of the full Certificate readily
confirms. By providing that the reinsurer’s
"liability" IS "subject to" the "terms and
conditions" of the Canpbell Soup policy, Clause A
rerely articul ates the basic indemity
rel ati onship between the parties. That is, the
reinsurer's obligations, being derivative, are
"subject to" the sane limtations on coverage set
out Inthe underlying policy =- for example, the
reinsurer cannot be called upon to indemify the
reinsured company if the latter pays an insured
for property damage under a life insurance
pol icy. *

It sinply does not follow, however, that the
underlying policy defines the entire universe of
the reinsurer’s duties to the reinsured. To the

12 5321;3_3 Ins., co, v. North Ang:igsn

co, for Pro Eg:sx Casualty I ns,, 697 F,. Zd 79, 381
(2d Cir. 1%B2):
American Re-lnsurance Co., 748 F. Supp. 556 (8.D.

010, 1590) ERRLevers, L RRUaace S6E% Yoy
american Fideljty & Casualiy L0., :

553, 561 (W.D. Mo. 1959).
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contrary, Clause D expressly states otherwise.
Thus, Clause D provides that ®jin agdition" to its
obligation to indemify Affiliated for losses
associ ated with the underlying litigation
Constitution Re "shall pay its proportion of
expenses . .« . incurred by [Affiliated] in the
investigation and settlenent of claims." The
intent of the phrase "in addition thereto! could
not be plainer: The obligations set out in Clause
D are supplenental to -~ not limted by == the
rnore general provisions of Clause A.%

Any doubt about this construction is renoved
by the inclusion of “expenses incurred in the
investigationY of clainms among the obligations
accepted by Constitution Re. That provision must
refer to "expenses" entirely apart from any

1 Al'though the |ower court cited to the
preambl e of the policy, quite appropriately it did
not rely on it. The preanble provides that "in

consi deration of the payment of the prem um and
subject to terms, conditions, and limts of
liability set forth herein . . , , the reinsurer
does hereby reinsure the ceding conpany . « « in
respect of the Conpanies' policies." As the
underscored |anguage shows, the *subject-to"

| anguage in the preamble references the .
reinsurance agreenent rather than the underlying

pol icy.
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‘"terms" Or "conditions" of the underlying Canpbel

Soup policy. Neither that policy == nor any other
of which AIA Is aware == assigns the insurer's
coverage- determ nation expenses to the

policyhol der. Thus, as the introductory phrase
again confirms, such expenses must be "in
additionY to any obligations emanating directly
from the underlying policy. Any other
interpretation would render the provision for

i nvestigation expenses entirely superfluous.

I ndeed, Constitution Re essentially concedes
as nuch. |Its standard practice is to reinburse
its reinsureds for investigation expenses,
including legal expenses, up to the point that
they make the decision to deny coverage, |If,
however, Constitution Re has a recognized duty to
pay sone expenses beyond those arising directly
under the Canpbell Soup policy, then that policy
does not define the entire set of Its obligations.
For this reason as well, the | ower court’s
understanding of the interrelationship of Clauses

A and D clause was plainly in error.




The only remaining question then is whether

declaratory judgment expenses constitute "expenses

[other than office expenses and payments to¢ any
sal aried employee) incurred by the [reinsured)
Coxpany in the investigation and settlement of
claims." For several reasons, that question
shoul d be answered in the affirmative. As an
initial matter, the phrase |n parentheses suggests
an intent to cover all forms of expenses " other
than" those specifically excepted. At the very
| east, that provision denonstrates that the
parties to the agreenent knew how to excl ude
certain fornms of expenses when that was their
intent. Their failure to exempt litigation
expenses thus conveys an expectation that they
woul d be incl uded.

Moreover, drawing the line at pre-litigation
expenses sinmply makes no sense. The line between
hiring private counsel to render a coverage
opinion and hiring them to defend a coverage
action is blurry at best =-- and certainly finds no
support in the policy language, which references

both "investigation and settlenmentN expenses.




Particularly in an era where contested comerci al
deci sions frequently get resolved in a judicia
forum it is naive to drawthe line in that
fashion. Whether arising in the context of an en-
site inspection, a pre-litigation analysis or an
adj udi cation, al)l nonies expended by the reinsured
in a good faith effort to resolve the existence of
coverage constitute "expenses incurred « .« . iN
the investigation and settlement of claims."
Finally, the nature of the reinsurer]
reinsured relationship -- as reflected in both
. industry practice and nearly two centuries of

caselaw -~ weigh decisively in favor of
interpreting the language |n that fashion. As
explained in Part |, the structure, purpose, and
practical operation of the reinsurance transaction
al | presuppose that the burdens of coverage
litigation will be borne by reinsurer and
reinsured alike

For all of these reasons, the trial court’s
hol ding that declaratory judgment expenses are not

reimbursable ags a matter of law iS unsupportable.

To the extent the Court finds the phrase

e




"investigation and settlenment expenses"™ to be less
than entirely self-evident, at most this would
justify devel opment of a more conplete record
concerning industry practice and the parties*
intent. \hile AlA believes such an approach te be
unnecessary in light of both the clarity of the

| anguage and the structural backdrop against which
it is set, a remand for these limted purposes is
the only even theoretical alternative to outright

reversal
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; For the reasons set forth above, amicus

curige American | nsurance Association respectfully

CONCLUSION

requests this Court to reverse the decision below.
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