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STATEMENT OF THE CASE
Action from which Relatorsseek relief: Relatorsseek a writ of mandamus with

respect to Respondent's October 3,2005 Order Denying Defendants Motion to Compel
Arbitration and Stay Proceedings (the " Order") issued in Cause No. 04-04729-C; Robert
A. Nickell, et al. v. Citigroup Global Markets, Inc., et al. (the "underlying proceeding),
pending in the County Court at Law No. 3 of Dallas County, Texas (the "trid court™).
Relators seek an order compelling al claims in the underlying proceeding to arbitration
and staying all proceedings, pursuant to the Federa Arbitration Act (the " Federa Act”), 9
U.S.C. § 2 et seq., acopy of whichisincluded in the Appendix.

Nature af the underfying proceeding: The underlying proceeding is a suit for

damages. Red parties-in-interest Robert A. Nickell and Nataie Bert Nickell are former
investment clients of Salomon Smith Barney Inc. wk/a Citigroup Globa Markets, Inc.
and its employee, Stacy Oelsen. Plaintiffsfiled suit against Relators claiming they were
defrauded in connection with their investmentsin WorldCom Inc. After the underlying
proceeding was remanded to the trial court from federa court, Relators immediately
moved to compel arbitration and to stay proceedings based on agreements signed by
Relators.

Respondent: The Respondent is the Honorable Sally L. Montgomery of the trial

court.

A certified copy of the Order isincluded in the attached Appendix.

Relators, on October 21,2005, also fited a Notice of Appeal of the Order (the" Appeal"), because Relators
Mation was based on both the Federal Acr and the Texas General Arbitration Act TEX. Civ. PRAC. & REM, CODE §
171.001 e seq . {the " TexasAct"). See, &g, Jack B Anglin Co. v. Tipps, 842 8, W.2d 266, 272 {Tex. 1992) {orig-
proceeding). Thecase number assigned to the Appeal is 05-05-01436-CV.
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STATEMENT OF JURISDICTION

This Court has jurisdiction under Article V, Section 6 of the Texas Constitution,
Section 22.221(b) of the Texas Government Code, and Rule 52 of the Texas Rules of
Appellate Procedure. Tipps, 842 S.W.2d at 272.

ISSUE PRESENTED

Did the Respondent incorrectly deny Relators Motion to Compel Arbitration and
to Stay Proceedings?

STATEMENT OF FACTS

1. Introduction

Relator Citigroup Global Markets, Inc. (“CGM”) isa registered broker-dealer and
investment advisor, and it is an indirect, wholly owned subsi di ary of Relator Citigroup
Inc. ("Citigroup™). R. Vol. T p. 445 Salomon Smith Barney Inc. {“SSB™) and Smith
Barney Harris Upham & Co. Inc. (“SBHUC”) both were predecessors of CGM.* |d.
Real-parties-in-interest Robert A. Nickell and Natalie Bert Nickell (collectively,
"Paintiffs" and, singularly, "'Mr. Nickell” or ""Ms. Nickell”) were customers of CGM. R.
Vol. 1, pp. 11-13.

H.  The Agreementsto Arbitrate

In connection with his account number 104-06936-14 at CGM, Mr. Nickell
signed, among other documents, a Margin Agreement. R. Vol. I, pp. 47-48, In relevant

part, that Margin Agreement provides:

: The Recard subraitted with this Petition is in three {3) volumes, indexed and separated by tabs The pages

are consecutively numbered. For the Court's convenience, cites to the Record will be *R. Vel., p.__

d To avoid confusion, ali references to CGM and/or its predecessors will be to CGM, unless the context

requires otherwise.



The undersigned agrees that all controversies between the
undersigned and Smith Barney and/or any of its officers,
directors, or employees present or former concerning or
arising from (i)any account maintained with Smith
Barney by the undersigned; (iiy any transaction involving
Smith Barney and the undersigned, whether or not such
transaction occurred in such account or accounts, or
(iif) the construction, performance or breach of this or
any other agreement between us, whether such
controversy arose prior, on or subsequent to the date
hereof, shall be determined by arbitration before any self-
regulatory organization or exchange of which Smith
Barney isa member, The undersigned may elect which of
these arbitration forums shall hear the matter by sending
aregistered letter or telegram addressed to Smith Barney
at 333 West 34" Street, New York, N.Y. 10001, Attn: Law
Department, If the undersigned fails to make such
election before the expiration of five (5) days after receipt
of a written request from Smith Barney to make such
election, Smith Barney shall have the right to choose the
forum.

R. Vol. |, p. 48 (emphasisin original).

On o about March 9, 2000, Mr. Nickell signed a New Account Application and
Option Suitability form for account number 104-06936-14 containing substantially
similar language. R. Vol. |, p. 49.

Likewise, Ms. Nickell {formetly known as Natalie Bert), in connection with her
accounts at CGM, signed agreements containing substantially similar arbitration
provisions. R. Vol. 5, pp.52-57.

III. PlaintiffS WerldCom Investments and the Downfall of WorldCom
Plaintiffs alege that they invested more than $4 million in WorldCom Ine. n/k/a

MCI, Inc. ("WorldCom™) securities in 2000 and 2001 in reliance on certain research

12



reports issued by CGM research analyst Jack Grubman. R. Vol. |, pp. 11-13.* Plaintiffs
allege the reportswere "false and intentionally misleading statements about WorldCom’s
performance, the current condition of its business, and the valve of its stock.”" R. Vol. |,
p. 10. In June 2002, WorldCom disclosed that it had overstated its income on its audited
financial statements by over $9 billion from 1999 to 2002. n re WorldCom, Inc. Sec.
Litig., 294 F.Supp.2d 431, 434 (§.D.N.Y. 2003). WorldCom filed a Voluntary Petition
far Chapter 11 Bankruptcy in United States Bankruptcy Court for the Southern District of
New York on July 21,2002. Id.

Thereafter, scores of lawsuits substantially similar to the underlying proceeding
were filed across the country asserting securities fraud and comumon law claims against
various WorldCom directors, officers, underwriters, accountants, commercial and
investment banks, and research analysts who covered WorldCom. Id. at 434-35. On
October 8, 2002, pursuant to 28 U.S.C. § 1407, the Judicial Panel on Multidistrict
Litigation (the “MDL Pand™) issued an order consolidating 30 WoridCom related
securities and ERISA actionsin the United States District Court for the Southern District
of New York (the “MDL Court™). In re WorldCom, Inc. Sec. & "ERISA" Litig., 226
F.Supp.2d 1352 (J.P.M.L. 2002). The MDL Panel thereafter issued orders transferring
and consolidating more than 80 actionsto the MDL Court. WorldCom, 294 F.Supp.2d at
435.

In addition to class actions, numerous individual actions were filed in state court,

: The WorldCom investments were made in the accounts governed by the agreements discussed above.

R. Vol 1, p. 45.



WorldCom, 294 ¥ Supp.2d a 434-35. The mgority of those actions were removed to
federal court as "related to" the WorldCom bankruptcy and transferred to the MDL
Court.. Jd. Many o those actions alege claims against CGM’s predecessor, SSB, which
virtually are identical to the claims asserted by Plaintiffsin this action. The transferred
and consolidated WorldCom related actions are now pending in the MDL Court, before
the Honorable Denise L. Cote, asin re WorldCom, Inc. Securities & "ERISA” Litigation,
Master File Nos. 02 CIV. 3288(DLC), 02 CiV. 4816 (DLC), and 03 CIV. 6592
(collectively, the " Consolidated WorldCom Proceedings™).”
HV. Removal, MBL Transfer, and Remand

On July 9, 2004, before Relators had appeared in the underlying proceeding,
Relators removed the case to the United States District Court for the Northern District o
Texas, DalasDivision (the"'Dalasfederal court™). R. Vol. II, p. 308. Relatorsexpressy
stated in the notice of removal that they were " appearing specially so &s to reserve any
and al defenses available under Rule 12 of the Federal Rules of Civil Procedure or
otherwise....” R. Vol. Il, p. 308. As grounds for the removal, Relators alleged that
removal was proper under 28 U.S.C. § 1452 because the action was "related to" the
pending WorldCom bankruptcy action. Id.

On August 9, 2004, Plaintiffs filed a motion to remand. R. Vol. II, p. 393. At
about the same time, Citigroup and CGM filed a Letter of Potential Tag Along Action

(the "Tag Along Letter) with the MDL Panel notifying the panel that the case was

6

MDL statistics regarding the Consolidated WoridCom Proceedings, as of September 30, 2004, can be
found at www.jpm!.uscourts. pov/Statistics/Statistics, html,  That shows that i34 cases have been transferred to the
MDL Court and another 24 have been filedin that Court originaly. See p. 5
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subject to transfer to the MDL Court for consolidated or coordinated pre-trial
proceedings. R. Vol. II, pp. 658-59.

On August 25, 2004, Relators filed in the Dallas federal court a motion to stay
proceedings seeking the stay of al proceedings until the MDL Panel finally determined
which court, either the Dallas federal cowrt or the MDL Court, would conduct pre-trial
activities. R. Vol. Tl, p. 533. In support of itsrequest fur a stay, Relators pointed out that
a stay would conserve judicial resources and avoid the possibility of inconsistent rulings
on pre-trial motionsby having al motions decided by the samecourt. R. Vol. Tl, pp. 542-
543.

On September 9,2004, the MDL Panel issued Conditional Transfer Order No, 30
(*CTO-30") conditionally transferring the case, among others, to the MDL Court. R.
Vol. IL, p. 572, On October 11, 2004, Plaintiffs filed with the MD1, Panel a motion to
vacate CTO-30. R. Vol. III, p. 797. After it was fully briefed (R. Vol. III, p. 797 and
p. 891), the MDL Panel, on December 6, 2004, overruled the motion to vacate, and it
issued a final Transfer Order. R. Vol. 111, p. 8977

Once the case was transferred to the MDL Court, it became subject to the MDL
Court’s May 28, 2003 Consolidation Order. R. Vol. I, pp. 125-35. Among other things,
the Consolidation Order ordered that, with respect to "Individual Actions™ such as the
underlying proceeding, the requirement that any defendant named or served " must move,
answer Or otherwise respond in that action isstayed.”" R. Vol. |, p. 127. That same Order

also expressly preserved any and all defenses. R Vol. I, p. 127

! The Dallas federal ¢ourt never ruled on either the motion to remand or the motion to stay

6



The underlying proceeding aso became subject to, among other things, the MDE
Court’s June 11, 2003 Order to Show Cause why the MDL Court's Opinion issued on
March 3, 2003 denying a motion to remand and the MDIL. Court’s Opinion on May 5,
2003 on certain individual actions did not require a summary denial of Plaintiffs’ motion
toremand. R. Vol. IlI, p. 853. On January 18,2005, Plaintiffs filed a Response to Show
Cause as required by those Orders. R. Vol. 1il, p. 899.

Thereafter, certain events transpired which led Relators to conclude that it would
be in the best interest of dl parties simply to agreeto remand to the trid court as opposed
to fully briefing and obtaining a ruling on the jurisdictional issues. See, infra, Part |. D.
2. Accordingly, on February 11,2005, the parties filed a Stipulation and Order agreeing
"that this action shall be and hereby is remanded to the County Court at Law No. 3,
Dallas County, Texas, wherethe action was originally filed." R. Vol. III, p. 928. In the
Stipulation and Order, to which both Relators and Plaintiffs agreed, Relators agai n
specifically stated that they were " appearing specially to reserve any and al defenses. . .
7 Roval I, p. 928, The MDL Court approved this Stipulation and Order in the form
submitted on January 14,2005. /4.

Relators at al times intended to present their Arbitration Motion once it was
finally determined which court would conduct pre-tria activities and the Plaintiffs
arguments with respect to subject matter jurisdiction were resolved. R. Vol. |, pp. 137~
38. Indeed, Relators motion to stay pending MDL transfer discussed above expressly
stated that it was filed without waiver of any defenses "including, but not limited to, . . .

the requirement that Plaintiffs arbitrate, not litigate, their claims.” R. Vol. If, p. 539, n.1.
7
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Y. Réators Motion o Compel Arbitration
On March 21, 2005, after remand, Relators filed their first pleadings in the tria

court by the filing of their Original Answer and their Motion to Comnpel Arbitration and
Stay Proceedings and Brief in Support (the** Arbitration Motion™). R. Vol. |, pp. 31 and
35.

Prior to filing their Arbitration Motion, Relators did rot, in any court: {1) seek or
obtain discovery; (2) respond or object to discovery; (3) file a motion for summary
judgment; (4) file a motion for judgment on the pleadings; (5) seek a trial setting; or
(6) file any cross-claims, counter-claims, or third-party clams. R. Vol. |, p. 137.
Moreover, with the exception of filing a Motion to Dismiss in the Dallas federal court
under Federal Rule of Civil Procedure 12(b)(6},® Relators never sought a ruling from any
court regarding the merits of Plaintiff's claims. Id With respect to the Motion to
Dismiss, Relators agreed with counsel for Plaintiffs, immediately after the filing of the
Motion, that Plaintiffs need not respond to the Motion at that time because Relators were
not seeking a ruting on that Motion at the time. |d. In fact, Plaintiffsnever responded to
the Motion to Dismiss, and no court ever ruled on or considered the Mation. Id.

At no time did Relators express to any court, either orally or in writing, directly or
indirectly, that they were expressly waiving their right to compel Plaintiffs claims to
arbitration or that they chose to litigate Plaintiffs claims in court as opposed to

arbitration. Nevertheless, Plaintiffs responded to the Arbitration Motion with two (2)

B Under FEp. R. Clv. P. 12, Relators were required to file an answer or Rule 12 motion or risk entry of

default judgment.
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arguments. R. Vol. |, p. 58. First, Plaintiffs argued that Relators expresdy or impliedly
waived their right to compel arbitration by removing the case to Dallas federa court,
successfully obtaining the transfer of the case to the MDL Court over Plaintiffs
objections, and ultimately agreeing to aremand to the trial court. Next, Plaintiffs argued
that CGM, as a successor to Smith Barney and Salomon Smith Barney, Inc. -- the parties
to the agreements containing arbitration clauses with Mr. Nickell -- and Citigroup, parent
of CGM, are not entitled to claim the benefits of the arbitration agreement with respect to
Mr. Nickell’s claims. R. Vol. |, pp. 72-92.

After Relators replied to PlaintiffS oppogition (R. Vol. 1, p. 94), Respondent
conducted a hearing on August 12, 2005. R. Vol. |, pp. 196-254. By Order dated
October 3, 2005, Respondent denied the Arbitration Motion in its entirety without
explaining the basis W her ruling. R. Vol. |, p. 296.

ARGUMENT

18 As amatter of law, Relatorsdid not waive their right to compei arbitration.

With one exception discussed below in Part 11 C, Plaintiffs only defense to the
Arbitration Motion rested on their waiver arguments, Although Respondent did not
provide any explanation for her Order, areview of the transcript from the hearing and the
associated briefing makes it clear that the Order was based on waiver, Accordingly, that

point is addressed first.



A.  This Court and others have held that a " strong presumption” exists
against W_aiver, and Plaintiffs bore a “heavy burden" to overcome that
presumption.

"There is a strong presumption against finding a waiver of arbitration, and the
party claiming that the right to arbitrate has been waived bears a heavy burden."
Republic Ins. Co. V. Paico Receivables, LLC, 383 F.3d 341, 344-47 (5™ Cir. 2004); Texas
Residential Mortgage, L.P. v. Portman, 152 S.W.34d 861, 862 (Tex. App. — Dallas 2005,
no pet:). As aresult, any doubts regarding waiver are resolved in favor of arbitration. 7
re Bruce Terminix Co., 988 S.°W.2d 702, 705 (Tex. 1998); Walker v. J.C. Bradford &
Co., 938 F.2d 575, 577 (5th Cir. 1991). A waiver of an arbitration right must be
intentional, so inferring waiver from a party's actions is appropriate “only if the facts
demonstrate that the party seeking to enforce arbitration intended to waive itsarbitration
right.” Texas Residential Mortgage, 152 S.W.3d at 862 (emphasis added).

A party does not waive a right to arbitration merely by delay. In re Serv. Corp.
Intern., 85 S.W.3d 172, 174 (Tex. 2002). Moreover, a court will not find a party has
waived a right to enforce an arbitration clause by merely taking part in litigation, unless
the party has substantialy invoked the judicial process to the opposing party’s
detriment." Texas Residential Mortgage, 152 S.W.34d at 862; Republic Ins., 383 F.3d at
344. As the Fifth Circuit Court of Appeals construing the Federal Act has emphasized,
procedural acts taken before a motion to compel arbitration do not constitute a waiver.
Instead, " ordinarily, courts find waiver only if the party seeking arbitration has actively
tried and failed to achieve a satisfactory result in the litigation before turning to
arbitration, such as moving for summary judgment or otherwise seeking a final judicial

10
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resolution of the dispute. ...” Republic /xs., 383 F.3d at 344 (" A party onfy invokes the
judicial process to the extent it litigates a specific claim it subsequently seeks to
arbitrate,”) (emphasis added),

B. Plaintiffs failed to meet their heavy burden to overcome the strong
presumption against a waiver of arbitration.

1. Relators did not intentionally and substantially invoke the
judicial processby actually litigating Plaintiffs claims.

As Plaintiffs must concede, Relators took no action to seek a determination of the
Plaintiffs claims while the underlying proceeding was pending either in the Dallas
federal court, the MDL Court, or the trial court. More specifically, Relators neither
served nor responded to any discovery. Relators did not file a motion for summary
judgment or a motion for judgment on the pleadings.’ Relators did not seek a tria
setting, and no trial ever was scheduled, Relators filed no counterclaims or third party
claims, Indeed, Relators never even filed an answer setting forth their defenses to
Plaintiffs claims until after the case was remanded to the trial court. Moreover, when
Relatorsfiled their answer, they specifically pled that Plaintiffs wererequired to arbitrate,
not litigate,. their claims (R. Vol. |, p. 31), and they simultaneoudly filed the Arbitration
Motion. R. Vol. |, pp. 31, 35.

In light of the fact that Relators took no action that could be construed as seeking

to litigate Plaintiffs claims, Plaintiffs pointed to the following as the bases of their

9

As noted above, Relators did file a Motion to Ivsmiss pursuant to Rule 12(b)6} of the Federal Rules of
Civil Procedure. However, Relators were forced to file that Motion or face yet another waiver argument with
respect to Rule 12 defenses or a default judgment. In any event, Relators promptly after the filing of that Motion
reached agreement with Plaintiffs that they did not need to respond, as Relators were not seeking a ruling on the
Motion at that time. ®. Vol. |, pp 137.

i1
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waiver argument: (1) Relators remova of this case to federal court; (2) the transfer of
that case to the MDL Court; (3) the remand of this action to this Court by agreement of
the parties; and (4) certain statements, taken out of context, from Relators® briefing in
connection with al of the foregoing, As a matter of law," those actions and statements
do not constitute waiver, as shown below.

a. As a matter of law, removal, remand and jurisdictional
related activitiesdo not constitute waiver.

Texas and Fifth Circuit courts have specifically held that remova and removal-
related procedural activity do not result in a waiver of a parties right to arbitrate,
repeatedly reversing findings of waiver in circumstancessimilar to these here. See, e.g.,
Williams v. Cigna Financial Advisers, Ine., 56 F.3d 656 (5th Cir. 1995); Walker v. J.C.
Bradford & Co., 938 F.2d 575 (5th Cir, 1991); American Bawnkers Life Assurance Co. d
Florida v. Mister: 344 F.Supp.2d 966 (N.D. Miss 2004); 7n re Winter Park Constr., Inc.,
30 5.W.3d 576 {Tex. App. — Texarkana 2000, no writ); and /n re Koch Ind., Inc., 49
S.W.3d 439 (Tex. App. = San Antonio 2001, no writ). Those cases show, with no
uncertainty, that Plaintiffs' waiver arguments are without merit.

In Williams, the defendant removed the action to federal court, filed a motion to
dismiss that was fully briefed and denied some eight (8) months later, answered the
plaintiff’'s complaint, asserted a counterclaim, and engaged in discovery, s}l before
seeking arbitration. 56 F.3d at 658 and 661. Nevertheless, the Fifth Circuit reversed the

district court's waiver finding. |d. at 661; accord, Walker-,938 F.2d at 576-77 (reversing

o "The waiver determination Is a question o law." Texas Residential Morigage, 152 $.W.3d at 862; In re

Serv Corp Intern, 85 3.W.3d 171, 174 (Tex. 2002).
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lower court's waiver finding that was based an remova and defendant's “positively
invoking federal court procedures. . ™).
In American Bankers, the Northern District of Mississippi, applying Wiiliams, was
more direct:
Fifth Circuit precedent makes it plain that removal of a case

to federa court and remand-related activities alone do not
constitute substantial invocation of the judicia process.

344 F Supp.2d at 969. Accordingly, the court found no waiver even though the defendant
filed its motion after a year of litigation involving removal, the filing of pleadings
including counterclaims, jurisdictional briefing, and remand-related discovery. The court
agreed with the defendant that it necessarily had to address subject matter jurisdiction
issues before it could have addressed the arbitration issues, and activitiesrelated to those
issuesthereforedid not constitute waiver. Jd.

Likewise, in In re Winter Park, the court reversed a waiver finding even though
the defendant engaged in discovery, removed the case, and actively opposed a motion to
remand, which ultimately was granted. 30 S.W.3d at 578:

[The defendant here] did not actively try to achieve a
satisfactory result of the litigation beforeit sought arbitration.
It answered the suit, it removed the suit temporarily to the
federal court, and it participated in some discovery. We find

that this activity by [the defendant] does not satisfy
[plaintiffs’} ""heavy burden™ to show a waiver.

In re Winter Park, 30 S.W.3d at 579. In Koch, the San Antonio court reached the same
conclusion on similar facts. Kock, 49 S.W.3d at 446. Accordingly, under these
unanimous authorities, Relatorsdid not waive arbitration asa matter of law.

13
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b. Relators congstently and expresdy preserved their right
to compel arbitration.

In addition to not invoking the judicial process, Relators went further to avoid a
waiver of their arbitration right. Although unnecessary, Relators expressly preserved
arbitration from the outset of this case as follows:

June 9,2004 CGM and Citigroup were initially served
with citations

July9,2004  Relators first appeared by filing a Notice of
Remova "appearing specially so as to
reserve any and all defenses available under
Rule 12 of the Federal Rules of Civil
Procedure or otherwise . .. .”" R. Vol. II,
p. 308.

August 25,2004 Relators moved to stay al proceedings
pending determination of MDL transfer
"without waiver of any of their defenses,
including, but not limited to, , . . the
requirement that Plaintiffs arbitrate, not
litigate, their clams.™ R. Vol. 1I, p. 539,
n 1

December 23,2004 The MDL Panel findly transferred to the
MDL Court. Under the Consolidation Order
entered by the MDL Court, the requirement
for Relators to move, answer, or respond
was “stayed,” and all defenses were
"preserved.” R. Vol. |, p. 127.

" In the trial court, Plaintiffs argued, and the Court questioned, whether a right to compel arbitration is a

"defense” R. Vol. I, pp. 202-03. Relators readily acknowiedge that theright to compel arbitrationis not a specific
defenseunder TEX. R. Civ. P, 94 or FED. R. Civ. P. 12(b), but such a right routinely isreferred to as a''defense,” and
it often is raised imitizlty in a pleadingsuch as an answer. See, ¢ ¢.,. Tennece Resins, Inc. v. Davy Intern., A.G., 770
F.2d 416, 420 {5th Cir. 1985). Regardless, Relators submit that these semantics are rot important to the waiver
analysis. See Mapeo v. Chevron U.S.A. Products Co., 237 F.Supp.2d 739, 745 {3.D. Tex. 2002) (""Although the
court commends Chile's [the non-movant’s] counsdl for an excellent job in his attention to the parties pleadings,
this court feels constrained not to dwell on a pleading technicality, inasmueh as to do so would inappropriately
ameliorate the strong burden tha: Chile mugt carry for this court to find that Chevron waived its arbitration rights.
Rather, the court turns to Chile's substantive concerns of whether Chevron waived its rights by substantially
invoking thejudicial process at Chile's expense.™).
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February 11,2005  The parties agreed to remand.  The
Stipulation and Order, signed by all parties,
stared that Relators were 'appearing
specialy to reserve any and all defenses . , .
" R, Vol 111, p. 928,

March 21,2005 Relators filed their Origina Answer and
Arbitration Motion.

Accordingly, Relators did more than was necessary to preserve their arbitration rights.

2. Plaintiffs failed to prove that they suffered any prejudice.

a Relators did not seek to arbitrate the “same issues” they
previously had litigated.

Even if the trial court correctly determined that Plaintiffs met their heavy burden
to prove that Relators substantially invoked the judicial process, which is denied, that
aloneisnot enough. Plaintiffs also must have establishedin the tria court that they were
prejudiced by Relators' invocation of thejudicial process. Republic Ins., 383 F.3d at 346.

For purposes of an arbitration waiver argument, “[plrejudice ... refers to the
inherent unfairness in terms of delay, expense, or damage to a party's legal position that
occurs when the party's opponent forces it to litigate an issue and later seeks to arbitrate
that same issue.” Id. (emphasis added). In that regard, the courts have noted that three
(2) factors are particularly relevant: (1) while discovery relating to non-arbitrable claims
is not prejudicial, discovery relating to 2!l of the plaintiffs claims, including those that
were conceded to be arbitrable, could result in prejudice; (2) time and expense incurred in
defending against a motion for summary judgment; and (3) a party’s failure to assert

timely itsright to arbitrate a dispute. /4.
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First, as shown above, the parties never litigated, nor did Relators attempt to
litigate, the substantive issues presented by Plaintiffs claims which Relators sought to
compel arbitration. Stated another way, Relators do not now seek to arbitrate thesame
issues” they litigated, or sought to litigate, previously. Plaintiffs agreed with Relators on
this point in the trial court. See R. Vol. |, pp, 63, 110 (" Although this action has been
pending for over a year, no court has yet considered its substance, . . . .™). Moreover, as
stared above, no discovery was ever sought or obtained, R. Vol. |, p. 103. Second,
Relators never filed a motion for summary judgment, a motion for judgment on the
pleadings, or counterclaims, nor did they seek a trial setting, R. Vol. |, pp. 103-04.
Finally, as stated above, Relators first asserted their arbitration right when they initialy
agppeared in this case and in their first motion (R. Vol. I, p. 308) before they answered,
and they again asserted their arbitration right both in their Original Answer and the
Arbitration Motion, which were filed together as the first documents filed by Relators

after remand to the trial court.

b. Plaintiffs submitted no evidence of prejudice.

Although it was their burden, Plaintiffs failed to brief and failed to present any
evidence on, whether, or how they were "prgjudiced,” as that term is defined in the
Republic Insurance case. This, in and of itself, requiresreversal,

c. The expense and delay experienced by Plaintiffs was

largely self-inflicted, and the alleged delay was
inconsequential.

Plaintiffs did generally complain in the trial court of the expense incurred in the

procedural motion practice in federal court and the approximate seven (7) month delay
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while the case was in federal court. This "prgudice” was caused, in large part, by
Plaintiffs themselves.

Plaintiffs agreed to arbitrate claims with the Relators. They aone could have
avoided aill motion practice, delay, and expense, including that associated with this
mandamus proceeding, if they had simply asserted their claims in arbitration in the first
instance as they agreed.

Moreover, once it became apparent, only a few weeks after Relators were served,
that Relators intended to stand on their arbitration right, Plaintiffs could have agreed then
to arbitrate, thus avoiding all expense and delay about which they now complain. Indeed,
because Relators never filed an answer or a motion for summary judgment in federal
court, Plaintiffs, prior to transfer to the MDL Court, could have dismissed their claims,
without prejudice, smply by filing a notice of dismissal, and then instituted arbitration
proceedings. FED.R.Civ.P. 41{a)(1).

Additionally, Plaintiffsgreatly exacerbated the expense and delay associated with
the procedural motion practice in federal court. First, Plaintiffs opposed MDL transfer,
even though the outcome in the MDL Panel was a foregone conclusion, as the MYL
Pand had ruled previously on numerous similar motions. Although the question was not
even close (see R. Vol. 111, p. 897), Plaintiffs filed a motion to vacate CTO-30. R. Voal.
HI, pp. 797, 891. The MDL Panel, however, summarily rejected Plaintiffs arguments.
R. Vol. 111, p. 897. |f Plaintiffs simply had conceded such an obvious point, thousands of

dollars would have been saved, and approximately 3 months of delay would have been
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avoided."

Next, Plaintiffs opposed Relators efforts to stay al proceedings after removal
pending a resolution of the MDL transfer issue — a motion specifically desgned to avoid
unnecessary expense - even though those motions have been customarily and routinely
granted in recent years by courts al over the nation, including courts considering
WorldCom related claims like those asserted by the Plaintiffs. See, e.g., New Mexico
State Investment Council v. Alexander, 317 B.R. 440 (D.N.M 2004) (Staying a
WorldCormn-related case under the same circumstances).

Although Plaintiffs now cast themselves as innocent victims of expensive and
"fraudulent™ removal, Plaintiffs opposed the motion to stay and motion to transfer for one
reason: Plaintiffsdesperately wanted the Dalias federa court to rule on the jurisdictional
issue before the case could be transferred to the MDL Court. The MDL Court had
overruled many similar motions to remand on many prior occasions, and it had even put
in place a show cause procedure to deal with these motionssummarily and quickly. See,
e.g., In re WoridCom, Inc. Sec. Litig., 293 B.R. 308 (S.D.N.Y. 2003). Plaintiffs sought to
delay the transfer and avoid a stay solely because Plaintiffs liked their chances on the
remand issue in the Dallas federa court better than in the MDL Court. Having
themselves created much of the delay and expense, Plaintiffs should not be allowed to
claim Relators waived arbitrationas a result of that same expenseand delay.

Finally, the Texas Residential Morigage case firmly puts to rest any argument

) If the Plaintiffs had not opposed CTO-30, it would have become final on September 24, 2004. Plaintiffs

opposition, however, delayed that finality until December 23, 2004. This is significant considering that the
underlying proceeding was in federal court for a total of approximately seven (7) months.
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regarding the delay asserted by Plaintiffs establishing prejudice. Plaintiffs in the present
case suffered, at most, an approximate seven (7) month delay while this case was pending
in federal court.

In Texas Residential Mortgage, the plaintiff suffered a ten (10) month delay and
incurred attorneys' fees engaging in discovery and preparing its case for trial. This Court
flatly stated that "our review of the record uncovers absolutely no evidence that [the
plaintiff] suffered prejudice as a result of Texas Residentia's ten (10) month delay in
moving to compel arbitration,” 152 S.W.3d at 864; see also Williams, 56 F.3d at 661 (9
month delay not a waiver); dmerican Bankers, 344 F.Supp.2d at 969 (oneyear delay not
a waiver); and Walker, 938 F.2d at 577 (approximately two year delay not a waiver),
Because Plaintiffs have likewise failed to present any evidence of prejudice, they too
failed to meet their heavy burden of proving waiver.

C. Relators did not expressly abandon their right to compel arbitration.

1. Relators made no clear, overt act that would amount to express
waiver.

Plaintiffs attempted to distance themselves from the authorities cited above by
arguing that Relators " expressy" waived arbitration by making " express statements and
procedural choices attempting to invoke federal jurisdiction that expose, time and again,
their clear and unwavering choice of litigating this action in a federal forum.” R. Vol. |,
p. 74. Of course, because Relators never expressed an intent to waive their right to
compd arbitration -- indeed, they specifically preserved their arbitration right from the

outset of this case as described above - the record is remarkably devoid of any such
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express waiver, Plaintiffs did not in the trial court -- and cannot in this Court -- cite fo
any part d the record where RAator-s affirmatively Or expressly stated that they waived
or abandoned their right 10 compel Plaintiffs ' claims to arbitration.

Instead, Plaintiffs selectively quoted, out of context, short statements from
documents filed by Relatorsin federal court on the issues of jurisdiction, MDL transfer,
or a stay pending MDL transfer. R. Vol. |, pp. 15-19. Those short quotes, when
considered in the context in which they were made, provide no evidence of express
waiver. Instead, those statements were madein the context of purely procedural motions,
unrelated to the merits of Plaintiffs' claims,in an effort. to have the case placed before the
mast appropriate court to consider pre-trial motions, irncluding the Arbitration Motion.
Moreover, if the removal, filing of counterclaims, engaging in limited discovery, and
obtaining a ruling on a motion to dismiss do not amount to waiver as established by the
cases cited above, Relators' actionsbelow clearly do not.

No Texas or Fifth Circuit court has discussed the distinction, if any, between
express and implied waiver in the context of an arbitration motion. In other contexts,
however, this Court has held that an "express waiver is shown by clear, overt acts
evidencing an intent to waive . ..."” Mooney Aircrafi, Inc. v. Adams, 377 §.W.2d 123,
126 (Tex. Civ. App. - Dallas 1964, no writ) (considering the distinction between express
and implied waiver in the context of a plea of privilege). Implied waiver, on the other
hand, ""occurs when a party, often inadvertently, takes some action inconsistent with his
position™ /d.

This distinction was applied in Gilinore v. Shearson/dmerican Express, 811 F.2d
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108, 109 (2nd Cir. 1987) (overrulingan other grounds recognized by McDonnell Douglas
Fin. Corp. v. Pennsylvania Power & Light Co., 849 F.2d 761, 765 (2nd Cir. 1988)). In
that case, the court found express waiver of an arbitration motion when the defendant
affirmariively withdrew its arbitration motion and actively engaged in litigation on the
merits. The'overt act" in that case was the express withdrawal of the motion, See, e.g.,
Century Indemnity Co. v. Viacom Intern., Inc., 2003 WL 402792, at *6 (3.D.N.Y. Feb.
20, 2003) (not designated for publication) (applying the ""overt act' versus "inconsistent
actions” distinction to regject a claim of express waiver of arbitration.).

Closer*to home, Judge Godbey, in Walker v. Countrywide Credit Industries, Inc.,
2004 WL 246406, *2 (N.D. Tex. Jan. 15, 2004) (not designated for publication),
considered an argument similar to that raised by Plaintiffs. In that case, the plaintiffs
argued that defendant's counsel's statements to the court on a motion to transfer venue
constituted an express waiver. |n arguing the transfer motion, defendant's counse stated
that "upon transfer to the Northern District of Texas, the court could presideover pending
Cdlifornia state law claims , , .” and that ""there's nothing that prevents the Texas court
from litigating thisaction." 1d.

Although the court did not discuss specifically the express versus implied watver
distinction, it rejected the plaintiffs waives arguments. Jd. at *3. In so doing, Judge
Godbey recognized the strong presumption against a finding of waiver under the Federal
Act, and he took particular noteof the context in which defendant's counsel's statements
were made. /d. at *3.

in the underlying proceeding, Relators never took any overt act indicating an
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intent to walve their arbitration right. And, when considered in their proper context,
Relators' arguments below on the procedural issues do not indicate otherwise.
2. Although Plaintiffs label their argument " express waiver," they

are in fact trying to avoid their heavy burden by using
semantics.

Lacking any evidence of "overt acts" to support their express waiver argument,
Rartiffs argued that the selected quotes Indicated that, if the case had remained in
federal court, Relators would not have sought to compel the Plaintiffs claims to
arbitration. See, e.g., R. Vol. |, p. 78. Stated another way, Plaintiffs did #ot argue that
Relators overtly waived their rights. Instead, they argued that, from Relators’ conduct,
the frial court could infer Relators® intent to litigate, as opposed to arbitrate.

Plaintiffs engaged in a game of semantics. They in fact argued implied waiver,
but they labeled it "express Wajverw in an attempt to avoid the numerous cases cited
above. Moreover, Plaintiffs counsd. conceded to the trial court that, under the implied
waiver standard discussed abovein Part |. A., Plaintiffs’ waiver argument failed. See R.
Vol. |, pp. 226-27 ("Mr. Sayles [counsdl for Plaintiffs]: . ... Our main point isthereisan
express walver. Express waiver. Some Of the cases cited by Mr. Gall [counsel for
Relators] involve an implied waiver . . . . | agree with everything ke [counsel for
Relators] said if this is an implied waiver case."”) (emphasis added). The simple fact is
that, under controlling law, Relators did not waive their arbitration right: (1) they did not
substantially invoke the judicial process to Plaintiffs detriment; and (2) they did not

affirmatively or expressy waive arbitration.
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D  Relators removal to federal court and subsequent transfer to the MDL
Court were proper and supported by numerous authorities.

1. Relators proceeded in goad faith and in reliance an well
supported legal arguments.

In connection with their waiver arguments, Plaintiffs essentially argued that a
finding of waiver was warranted as a sanction. Throughout Plaintiffs Opposition to the
Arbitration Motion in the tria court, Plaintiffs referred to Relators removal of this case
to the Dallas federal court and ultimate transfer to the MDL Court as "specious,”
"frivolous," "'fraudulent,” and as "blatant forum shopping,” and they argued that, if
Relators had been successful in keeping this case in the MDL Court, Relators would not
have sought arbitration. R. Vol. I, pp. 65, 66, 70, 84, and 86. First, with respect to the
latter point, Plaintiffs argument is flatly wrong. Relators submitted uncontroverted
evidence in the trial court (R. Vol. |, p. 137) that established unequivocally Relators
intentions. Relators believed that the MDL Court was the proper court to resolve pre-trial
motions, including the Arbitration Motion. Relators intendedto compel Plaintiffs claims
to arbitration in the MDL Court, after that Court had determined issues with respect to
subject matter jurisdiction.” A federal court without subject matter jurisdiction cannot
properly compel a case to arbitration, and the jurisdiction issue therefore had to be
resolved first, CIGNA Health Cared . Louis, Jnc. v. Kaiser, 181 E.Supp.2d 914, 919
(N.D. 111. 2002).

Although their motives are irrelevant, Relators' remova and transfer efforts were

not frivolous or in bad faith, Relators will not re-argue those paints here, but the

13

Indeed, that is why they specifically reserved the defense when they first appeared in thiscase.
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authoritiesare in the Record. See, e.g., R. Vol. 11, pp, 533, 550, 663, and 811. Relators,
however, will point the Court. to New Mexico State Investment Council v. Alexander, Jr.,
317 B.R. 440 (D.N.M. 2004) that was issued just after Relators removed the underlying
proceeding to the Dallas federal court on almost identical facts.

Alexander also arose out of the accounting fraud alegedly perpetrated by
WorldCom. The plaintiffs were investors in WorldCom common stocks and bonds who,
on April 20,2004, ingtituted suit against a number of investment and commercial banks,
including CGM, asserting claims for violation of the New Mexico Securities Act and
common law claims for negligent representation.

As here, the bank defendants removed the Alexander case to federal court on the
grounds that it was "related to" WorldCom’s bankruptcy, and they thereafter sought the
transfer of the case to the MDL Court, Alexander, 317 B.R. at 442, Vol. 1II. The
plaintiffs filed a motion to remand, arguing that the removal of the case to federd court
was improper because “WorldCom emerged from bankruptcy prior to the removal of this
action.,..” Id. at 444. The defendants filed a motion to stay the case to allow the MDL
Panel to consider the transfer motion. 7d.

The Alexander court stayed the case, and deferred any ruling on the plaintiffs
motion to remand, so the jurisdictional issues could be resolved by the MDL Court. 317
B.R. at 446, Far from finding the Relators' jurisdictional argument “frivolous™ as labeled
by Plaintiffs, the Court found that “[i]t is not obvious that the removal was improper.
What is obvious, however, isthat the ‘related to' jurisdiction question raised in plaintiffs

motion to remand is both factually and legally difficult.” /d. at 444.
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Additionally, the Alexander court noted that the issues before it, like the issues
that were present in this case, were "similar or identical to those in other bondholder
cases that had been, or will be, transfer-redto the MDL Court."" |d. at 446. The court
stated that, “having one court decide the complex jurisdictional issues raised in the
numerous bondholder actions obviously saves judicia resources and reduces the risk of
inconsistent rulings." 7d. Findly, the court held that, although a stay would delay the
action, such a delay would not be substantial. /4. The court further noted that the
plaintiffs in the New Mexico action, like the Plaintiffs in the present action, "waited
nearly tweo (2) years after WorldCom filed for bankruptcy to file this action, and have not
demonstrated that a brief delay would substantially affect their rights.” Id.

As the Alexander court held, and as more fully explained in the Relators' briefing
on the various jurisdictiond and procedural issues contained in the Record, the
jurisdictional issues present in this case were complex, and Relators’ arguments clearly
werenot frivolous. Relators merely sought to have those issues addressed by one court to
save expense and avoid the possibility of inconsistent results that could result by having
different courts consider the same issues. Once those jurisdictiona issues were
addressed, Plaintiffs’ predictions notwithstanding, Relators at all times planned to
formally assert their previously expressed right to compel Plaintiffs claims to arbitration
in the MDL Court, if it found that it had jurisdiction, or in the trial court, if the MDL

Court found that it lacked jurisdiction,
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2 Relators subsequent decision to agree to remand also was
reached in good faith.

It was not until after late January 2005, when the MDL Court requested a response
from Relators on the arguments raised by Plaintiffs regarding the Court's subject matter
jurisdictionin light of WorldCom’s emergence from bankruptcy (R. Vol. 111, p. 927) that
Relators determined to no longer pursue federal court jurisdiction. Plaintiffs make much
of Relators decision in February of 2005 to agreeto a remand. Proving that “no good
deed goes unpunished,” Plaintiffs asserted that the agreed remand izself is evidence of
Relators bad motive. R. Vol. |, pp. 75-76. Plaintiffs” arguments are not supported by
the Record.

The Record does support, however, that a number of factors went into Relators
decision to agree to remand. First, the MDL Court had ruled on many previous remand
motions without requesting responsive briefing from those who opposed remand. 7x re
WorldCom, Inc. Sec. Litig., 293 B.R. 308 (S.D.N.Y. 2003); In re WorldCom, Inc. Sec.
Litig., 294 B.R, 553 (S.D.N.Y. 2003); In re WorldCom, Inc. Sec. Litig., 2003 WL
21031974, at * 2-3 (S.D.N.Y. May 5, 2003); In re WorldCom, Inc. Sec. Litig., 2003 WL
21702284 (S.D.N.Y. July 23, 2003). Inthe present case, the MDL Couit requestéd that
Relators brief the issue, thus indicating that a deviation in the MDL Court's prior
analyses of its subject matter jurisdiction may have been under consideration. At the
very least, the Court's request for briefing indicated that several months could pass before
the issue was decided by the MDL Court, and that a series of appeals from many affected

cases likely would follow.

26



Moreover. in 2004, Citigroup and its related entities entered into an agreement to
settle the consolidated WorldCom class action securities case. In light of that settlement,
the relatively few cases that had been, or could be, filed after WorldCom emerged from
bankruptey, and the further expense and delay that would have been incurred in deciding
the Plaintiffs and other plaintiffs remand metions and the appedls thereof, Relators
agreed simply to remand this action so that it could get the arbitration issue resolved
more quickly and with /ess expense,

Indeed, athough the Plaintiffs complain of the relatively short delay that occurred
from theinitial removal of this case until the agreed remand, Relators could have delayed
consideration of the merits of the underlying proceeding for many years, if delay had
been their motive, by filing a responsive brief and, if unsuccessful, seeking appellate
review. Thesimplefactis that Relators motives were never basedin delay, and Relators
have at &l times proceeded in good faith, without evil motive, and on the basis of well
supported legal arguments to address the issues, procedural and otherwise, presented by
the underlying proceeding. Relators therefore respectfully submit that Plaintiffs name
calling and accusations below were not only irrdlevant to the arbitration issue, but also
they were unfounded.

For these reasons, Relators respectfully submit that, as a matter of law, the trial
court incorrectly ruled that Relators waived their right to compel Plaintiffs claims to

arbitration.
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II. The Federal Act required the frial court to enforce the arbitration
agreements.

A.  As Plaintiffs did not dispute, the agreements evidenced transactions
involving commerce; they contained valid, written arbitration
provisions, and Plaintiffs’ claims were within the scope of the
arbitration provisions.

The Federal Act requires judicial enforcement of a wide range of arbitration
agreements in written contracts "involving commerce,” 9 U.S.C. § 2. Section 2 of the
Federal Act provides:

A written provison in any . . . contract evidencing a

transaction involving commerce to settle by arbitration a

controversy thereafter arising out of such contract or

transaction, or the refusal to perform the whole or any part

thereof, or an agreement in writing to submit to arbitration an

existing controversy arising out of such a contract,

transaction, or refusa, shall be valid, irrevocable, and

enforceable .. .,
9 USC. § 2 (emphasis added). Courts have broadly interpreted the "involving
commerce" requirement, and found it satisfied even by the most remote involvement with
interstate commerce. See Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265
(1995). Thisjudicial interpretation comports with the liberal policy favoring arbitration,
which is unequivocally endorsed by the United States Supreme urt. See Southiand
Corp. V. Keating, 465 U.S. 1, 10 (1984); Moses H. Cone Mem’'l. Hosp. v. Mercury
Constr. Corp., 460 1.S. 1, 24-25 (1983). More specificaly, the Court has stated that
"any doubts concerning the scope of the arbitrable issues should be resolved in favor of

arbitration.” Id.

Plaintiffs' account agreements relate to investment accounts through which
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Plaintiffs made investments in national securities markets. Because the account
agreements, including the explicit agreements to arbitrate, are in writing and indisputably
involve commerce, the provisionsof the Federal Act are applicable and mandatory. See
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Wilson, 805 S.W.2d 38, 39 (Tex. App.—
El Paso 3991, no writ) (a securities account agreement is a contract for the purpose of
trading securities and thereby clearly involves commerce for purposes of the Federa
Act).

According to Section 4 of the Federal Act, a party who finds himself in coust over
a matter that is designated for arbitration by contract may petition the court for an order
directing the adverse party to participate in arbitration. 9 U.S.C. § 4. The Supreme Court
has affirmed that, “[bly its terms, the [Federal Act] leaves no place for the exercise of
discretion by a district court, but instead mandates that district courts shall direct the
parties to proceed to arbitration on issues as to which an arbitration agreement has been
signed.” Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985).

In the present case, Relators introduced authenticated copiesof numerous account
agreements containing arbitration provisions. The arbitration clauses at issue are broad
and sweeping in their scope, and they clearly evidence the parties’ agreement to arbitrate
“all comtroversies” concerning "any account" and "any transaction involving Smith
Barney and the undersigned whether or not such transaction occurred in such account,”
R. Vol. I, pp. 39, 44-57 (emphasis in origina). Moreover, the agreements expressly
apply to CGM, its " successor organizations," and its" employees, present or farmer ... ,”

such as Qelsen. /4.
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Importantly, Plaintiffs offered no evidence or argument in the trial court that:
(1) the agreements did not involve commerce; (2) PlaintiffS claims were outside the
scope of the arbitration provisions; or (3) the arbitration provisions were invalid or
unenforceable for any reason. See In re Kellogg Brown & Root, Inc., 166 S.W.3d 732,
737 (Tex. 2005) (Under the Federal Act, a party must establish (1) a valid arbitration
agreement and (2) that the'claims fall within the scope of the agreement). Accordingly,
the trial court had no discretion under the Fedérél Act to refuse to compel Plaintiffs
claims to arbitration and to stay the litigation.

Citigroup also was entitled to compel arbitration.

A non-signatory may compel asignatories claimsto arbitration:
When the signatory to the contract containing an arbitration
clause raises allegations of substantially interdependent: and
concerted misconduct by both the nonsignatory and one or
more of the signatories to the contract. Otherwise the
arbitration proceedings between the two signatorieswould be

rendered meaningless and the federal policy in favor of
arbitration effectively thwarted.

Grigson v. Creative Arrists Agency, 230 F.3d 524, 527 (5th Cis. 2000) (quoting A4S
Dealer Serv. Corp. v. Franklin, 177 F.3d 942, 947 (11th Cir. 1999)). Texas courts as0
have embraced the reasoning in Grigson, and they have applied that rule to compel
claims against non-signatories to arbitration on many occasions. McMillan v. Computer
Translation Systems & Support, Inc., 66 $.W.3d 477, 481 (TexX. App.-Dallas, 2001, no
writ); In re Merrill Lynch, Pierce, Fenner & Smith, Inc., 2002 WL 31165172 {Tex. App.—
Dallas 2002, orig. proceeding) (not designated for publication); I re Koch Indus., Inc.,

49 S.W.3d 439, 447 (Tex. App~San Antonio 2001, orig. proceeding); Merrill Lynch,
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Pierce, Fenner & Smith, Inc. v. Eddings, 838 S.W.2d 874, 878-89 (Tex. App.—Waco
1992, writ denied); Brown V. Anderson, 102 S'W.3d 245, 249 (Tex. App.—Beaumont
2003, pet. denied); Valero Energy Corp. v. Teco Pipeline Co., 2 S.W.3d 576, 591-93
(Tex. App.—Houston [14th Dist.] 1999, no writ).

Plaintiffs raise allegations of substantially interdependent and concerted
misconduct by CGM and Citigroup. See Grigson, 210 F.3d at 527. Plaintiffs allege that
"CGM, acting through Grubman and other CGM employees, engaged and participated in
acts, practices, and courses of business that defrauded and deceived the Plaintiffs (among
others) in connection with the purchase of WorldCom stock." R. Vol. |, pp. 13-14.
Plaintiffs allegations against Citigroup are limited to its indirect ownership of CGM.
Plaintiffs alege that ** Citigroup had the power to control or influence the transactions,
events, and circumstances giving rise to CGM’s and Grubman’s violations of the T[exas]
Slecunties] Alct].” R. Vol. 1, p. 17.

Those allegations of substantially interdependent and concerted misconduct are
further demonstrated by Plaintiffs claim of common law fraud by CGM and Citigroup:

Citigroup, as CGM’s controlling corporation with supervisory
responsibilities, knew about the fraudulent reports being

issued by Grubman and other CGM employees, encouraged,

perpetuated, and/or participated in that fraud, and benefited
fromit.

R. Vol. |, pp. 18-19. The arbitration provisions signed by Plaintiffs therefore applied to

Plaintiffs' claims against Citigroup.

40



C. Under applicable law and the terms of the agreements, CGM, as
successor to SSB and SBHUC, may enforce the arbitration provision.

Plaintiffs argued in the trial court that the documents upon which CGM relied to
compel Mr. Nickell's (not Ms. Nickell’s) claims to arbitration are not effective as to
CGM because "they do not apply to successors. . .” of SSB or SBHUC. R. Vol. |, p. 90.
Simply stated, Plaintiffs' argument was incorrect.

Relators submitted two (2) agreements containing arbitration provisions signed by
Mr. Nickell. R. Vol. |, pp. 47 and 49. Thefirst is between SBHUC and Mr. Nickell, and
it specificaly states that it "shall inure to the benefit of Smith Barney's present
organization, and any successor organization or assigns.” R. Vol. |, p. 48. Thesecondis
between Mr. Nickell and SSB, and it likewise provides that it "*shall inure to the benefit
of 8SB’s present organization and any successor organization or assigns,” R. Vol. I,
p- 50.

Through the Affidavit of Dan N. Wilhite, Relators established, and Plaintiffs did
not dispute or controvert, that SSB and SBHUC are predecessors of CGM. R. Vol. I,
p. 45, Indeed, in-their own pleadings, Plaintiffs judicially admitted that fact. R. Vol. |,
p. |, 99 3, 4, 8, 21 and 46; see In re GTE Mobilnet d South Texas Ltd. Partnership, 123
SW.3d 795, 798 (Tex. App—Beaumont 2003, no pet.)(holding that plaintiffs reference
in pleadingsto defendant as successor-in-interest constituted a judicial admission).

Because ordinary principles of contract law are used in determining a parties right
to compel arbitration (Americar Realty Trust, Inc. v. JDN Real Estate-McKinney, L.P.,

74 S.W.3d 527, 531-32 (Tex. App. — Dadlas 2002, writ denied); In re Kellogg Brown &
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Root, 166 S.W.3d at 738 ("Under the FAA, ordinary principles of state contract law
determine whether there is a valid agreement to arbitrate,”), it is clear that successors in
interest may enforce the terms of arbitration agreements to which their predecessors are
parties, when the contract so provides:

An arbitration agreement may recognize that certain non-

parties who have the appropriate sort of privity with one of

the signatories — those such as assignees, agents, subrogated

insurers, representatives, trustees, third party beneficiaries,

etc. — are bound by the agreement because those types of non-
parties ‘stand in the shoes of one of the signatories. . . .

In re Kepka, --- S.W.3d ---, 2005 WL 1777996, at *12 (Tex. App. — Houston [1st Dist.]
July 28, 2005, no pet.) (not released for publication); see also Capitan Enters., Inc. v.
Jackson, 903 8.W.2d 772, 775 (Tex. App. — Bl Paso 1994, writ denied), As with any
contract, an assignee such as a successor-in-interesi can be bound to the terms of the
arbitration agreement signed by a predecessor-in-interest.

D.  Alternatively, Plaintiffs are estopped from avoiding their agreements
toarbitrate.

Additionally and alternatively, even if the Court concludes that CG'M, as SSB’s
and SBHUC's successor, is not entitled to enforce the arbitration provisions as a
successor to a signatory, equitable estoppel nevertheless dictates that the Court should
compel the Plaintiffs’ claims to arbitration. “Several courts of appeals have recognized
an estoppel theory whereby nensignatories to an arbitration agreement have standing to
compel arbitration against a signatory, and the signatory is estopped from avoiding
arbitration with a nonsignatory when the issues which the nonsignatory wants to resolve

are intertwined with the agreement that the signatory signed,” Grigson v. Creative Artists
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Agency, LL.C., 210 F.3d 524 (5™ Cir. 2000); McBro Planning and Dev. Co. v. Triangle
Elec. Const. Co.. Inc., 741 F2d 342 (11" Cir. 2984). This theory applies when a
signatory to the written agreement must rely on the terms of the agreement to assert its
clams against the nonsignatory such that the signatory's claims make reference to or
presume the existence of the written agreement, or the signatory's claims arise out of and
relate directly to the written agreement. See MS Dealer Serv. Corp. v. Franklin, 177 F.3d
942, 947 (11" Cir. 1999); Men-ill Lynch; Pierce, Fenner & Smith, Inc. v. Eddings, 838
S.W.2d 874, 878-89 {Tex. App.— Waco 1992, writ denied).

The agreements Plaintiffs signed, and which contain the arbitration provisions,
alowed Plaintiffs to open and maintain their accountsat CGM and its predecessorsin
which they purchased WorldCom securities. Thus, Plaintiffs' claims arise out of or relate
directly to those agreements. Plaintiffs should not be allowed, on the one hand, to avalil
themselves of the benefits of the agreements by trading securities though, and by
maintaining accounts with, CGM and its predecessors, but, an the other hand, avoid the
parks of the agreements such as the arbitration provisions. /» re Kellogg Brawn & Root,
166 S5.W.3d at 740-41. Accordingly, Relators are entitled to arbitrate Plaintiffs claims
on the basis of equitable estoppel.

PRAYER

For the foregoing reasons, Relators respectfully request that the Court issue a writ
of mandamus to Respondent directing her to set aside her Order of October 3, 2005 and
to enter an order granting the Arbitration Motion in its entirety. Finaly, Relators
respectfully request that the Court grant them such other and further relief to which they
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may show themselves justly entitled.
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NO. 0505 01455-CV

IN THE COURT OF APPEALS
FIFTH DISTRICT OF TEXASAT DALLAS

INRE CITIGROUP GLOBAL MARKETS, INC. (f/k/a SALOMON
SMITH BARNEY, INC.), CITIGROUP INC., and STACY OELSEN

RESPONSE TO PETITION FOR WRIT OF MANDAMUS
AND SUPPORTING BRIEF

TO THEHONORABLE JUSTICES OF THEFIFTH COURT (F APPEALS:

The real parties in interest, Robert A. Nickell ("Mr. Nickell”) and Natalic Bert
Nickell (“Mzs. Nickell”), plaintiffsin the underlying case (collectively, the "'seal parties
I N interest” or t he “Nickells™), respectfully submit this Responseto Relators Petition for
Writ of Mandamus and Supporting Brief and would show that the Honorable Sally L.
Montgomery, Presiding Judge for the County Court at Lav Nb. 3 of Dallas County,
Texas, propely exercised her discretion in denying Relators Motion. to Compd.
Arbitration and Stay Proceedings (the "Moation to Compd"). For the reasons Stated
herein, this Court should deny Relators Petition for Writ of Mandamus and affirm
Respondents Order Denying the Motion to Compe in its entirety.

I. GROUNDS FOR DISMISSAL ( MANDAMUS PETITION

Relators bear the burden of establishing their entitlement to mandamus relief.!
Based on the record presented, Relators have not demonstrated their entitlement to

mandamus relief becausethey have failed to verify the factual statementsin the Petition

' Hansen v. Sullivan, 886 S.W.2d 467,469(Tex. App.—Houston [1% Dist.] 1994, orig. proceeding).



fur Writ of Mandamus (the "Pdiition™ ") required by Texas Rule of AppélateProcedure
52.3 and, therefore, the Petition should be denied.’

If the Court proceeds to condder the merits of the Rtition the Nickells submit
the following In response:

1. 1SSUE PRESENTED

The “Issue Presented” section of the Petition does not correctly reflect the
goplicable standard of review in this mandamus proceeding. The “Issue Presented” is
correctly stated as:  “"Whether the trial court cleerly abused its discretion in denying
Relators Motionto Compe Arbitrationand Stay Proceedings,’

I, STATEMENT OF FACTS

A. Corrections and Clarifications to Petition’s Statement & Facts

The real partiesin interest concur with most af the Petition's Statement of Facts,
but disputea few of the assertionsin that section. Firdt, the Nickells dispute the generd
characterization that they "were customers of CGM™ to the extent that it implies or
connotes that Mr. Nickell agreed to arbitrate any dam with Relator Citigronp, Inc.
(“Citigroup™) or Relaor Citigroup Global Markets, Inc. (“CGM™). The Nickells also
dispute that Mr. Nickell signed a Margin Agreement “{iln connection with his account

number 104-06936-14 a CGM.™  |n fact, neither Citigroup nor CGM was a signatory

2 See Pet. at 36; I re dguirre, 161 8.W.3d 8 (Tex. App~Houston [14® Dist.) 2004, no pet,) (denying
relators® petition for writ of mandamus dueto hi s failure to include an affidavit swearing to the truth of all
factual Satementsin the petitionin accordance with TRAP 52.3).

* Petition for Writ of Mandamms and Supporting Brief (“Pet.”) at 2

‘.
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to the Margin Agreement executed by Mr. Nickell,-and the Margin Agrearant expresdy
relatesto account number 028-609730, not to account nunber 104-06936-14.°

The Nickells wish to clarify that neither Citigroup nor CGM was a signatory fo
the New Account Application and Option Suitability form executed by Mr. Nickell with
respect t0 account number 104-06936-14.5 And they dispute Relators’ characterization
that the “New Account Application and Option Suitability form for account number 104-
16936:14 containfed) substantially similar langnage” as that guoted by Relators from the
Margin Agreement executed by Mr. Nickell.” In fact, the arbitration clause contained in
the New Account Application and Option Suitability form for account number 104~

16936-24is differentand slates:

| agree that ali claims or controversies, whether such claims
Or confroversies arose prior, on a subsequent to the date
hereof, between ne and SSB and/or my of its present or
former officers, directors, or employees concerning or
arising from (i) any account maintained by ny with SSB
individually or jointly with ethers in any capacity; (ii) any
transaction involving SSB or any predecessor firms by
merger, acquisition or other business combination and me,
whether or not such transaction occurred in such account or
accounts; or {iii) the construction, performance or breach of
this ar any other agreement between us any duty arising
from the business of SSB o otherwise, shall be determined
by arbitration before, and only before, my self-regulatory
organization or exchangeof which SSB is a member.?

Rdators Reeord in Support of Petition for Writ of Mandamns, Volume 1, pp. 4748 (agreement was
between Mr. Nickell and Smith Barney Harris Upham & Co.).

Hereafler, dtationsto the Relators Record wili be “Rel App. Vol. __, p. __." Citationsto the
Appendix of Plaintiffs/Real Parties |n Imterest in Support of their Response to Petition for Writ of
Mandamusand Supporting Brief {filed s multaneoudy herewith) wil be “Nickell App.p. "

§ See Pet. at 3; Rel. App. Vol |, pp. 49-50 (agreement was between Mr. Nickell and Salomon Smith
Barney, Inc.).

"Pet.at 3

® Rel. App. Vol. 1, pp. 49-50,
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The Nickells also wish to clarify that neither CGMInar- Citigroup was a signatory
tot o of the three agreements executed by Mrs. Nickell and dispute that she executed
"'subgtantialy similar arbitration provisions™.?

Finally, the Nickells note, as do Relators, that "' Respondent denied the Arbitration
Motion in its entirety without explaining the basis of her ruling”'® and dispute any
assumption that the Order Denying the Motion to Compel was based on any specific
ground.“

B. Additional Facts Pertinent T0O The Denial f Relators’ Motion TO Compel

1 'Eacts refating to f ubject m jurisdiction

In the underlying suit, the Nickells have a a | times asserted only state law causes
of action.’” The parties do not dispute thet, a all times, no federal question or diversity
of citizenshiphas existed. AsRelatorsnote, they removed this case to the United States
District Court. for the Northern District 0f Texas, Dallas Division (the “Dallas federa
court”) pursuant to 28 U.S.C. § 1452(a) on the purported basis that it “related to" the
WorddCom bankruptcy proceedings.” To support their contentions of “related to™

jurisdictionunder 28 U.S.C. § 1334(b), Relators pointed Solely to the fact that Citigroup

? Pet. at 3; Rel. App. Vol. |, pp. 52-57.
PPt at9,

! See Pd. at 9 (“Although Respondent did not provide any explenation for her Order, a review of the
transcript and the associated briefing makes it clear that the Order was based on waiver™).

2 Rel. App. Vol. |, pp. 13-25.

* Pet. 2t 5.
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had filed a Proof of Claim in the WorldCom bankrupicy action on January 23, 2003,
supposedly on behdf of itsalf and the other Defendants(the “Proof of Claim”).*

Rdators removd pl eadi ngs omit several key facts relating to the Proof of Claim
that occurred well beforethe Nickells filed the underlying lawsuit:

L On or about June 12, 2003, WorldCom filed objectionsio certain
proofs of claim in the WorldCom bankruptcy proceedings “{tjo
reduce the number of claims, and to avoid possble double
recovery @ improper recovery by claimants . . .” WorldCom urged
that certain clatms, including the Proof of Claim underlying
Defendants’ removd, arose “from the purchase or sale of equity
securities” and, thus, were "not entitled to the classification of
secured, priority, or unsecured as asserted i N the [Proof of Claim)."
WorldCom asked the bankruptcy court to reclassify and statutorily
subordinate the Proof of Claim pursuant to section 510(b) of the
Bankruptcy Code.'

2. On or about July 31, 2003, the bankruptcy court entered an Order
Granting Debtors  Fourteenth Ommibus Objection to Proofs of
Claim (Reclassification, Subordination And, As Applicable, Late
Clams). The Proof of Claim wes reclassified as a Class 7 claim
and subordinated to all claims and interests that were senior to or
equal to it under the Bankruptcy Code.®

3, In October 2003, the bankruptcy court confirmed WorldCom®s
reorganization plan.!” It dictates the following treatment of “Class
7 — WORLDCOM SUBORDINATED CLAIMS" (including the
Proof of Claim): "' Theholdersof WorldCom Subordinated Claims

" Rel. App. Vol. 11, pp. 314,382-92.

¥ SeaRel. App. Vol. ITL, pp. 941, 967-69; Plaintiffs’ Motion for Leave to Supplement Plaintiffs Motion to
Remand or to Abgain and Brief in Quppart {Rel. App. Vol. I, pp. 674-786) {seeking leaveto supplement
the remand record ith evidence that demongrates the virtual impossibility that Relators weuld recover
any money on the Proof of Claim and, thus, the absence of federal subject matterjurisd ctian); Plaintiffs’
Reply Supporting Mt i on for Leave to Supplement Their Motion for Remand and Plaintiffs’ Responseto
Defendants’ Motion for Leave to Supplement Response in Opposition o Motionto Remand (Rel. App.
Vol. I, pp. 788-96) (same).

' SeeRel. App. Vol. I, pp. 941,975-77.

" Rel. App. Vol. I1, pp. 707-86.
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not receive any_distributi on_account of such Claims
not in any property under the Plan,”'®

On April 20,2004, about two months before t he Nickells filed suit and served the
Relatorswith process, the Plan became effective and WorldCom formally emerged from
bankruptey as MCI. Relators havenot disputed that these factsrelating to the WorldCom
bankruptcy proceedings occurred before the Nickells initiated this lawsuit, and were
known te-Relators when they removed this case"* Plaintiffs swifily moved to remand
this case on the ground there was no "'reaed to" jurisdiction under Section 1334(b)
because, under applicable law, a claim with no value cannot possibly impact the
bankruptcy estate.”

2. Factsrelating to the transfer of the underlving lawsuit:to the United States

District Court. for the Southern Didrict of New York for consolidation

and/or coordination with the WorldCom Multidistrict Litigation.
Proceedings

a. Relators’successful efforts to transfer the underlying action
On Augud 10,2004, Relatorssought to transfer the underlying case to the United
States District Court for the Southern Digtrict of New York (the “New York federal
court”) under 28 U.S.C. § 1407, the federal multidistrict litigation statute (“Section
1407™).%" | n particular, Relators Citigroup and CGM filed a letter with the Judicial Panel
on Multidistrict Litigation (the “JPML”) in Washington, D.C., asking it to treat thi s case

as a "'tag-dong" action to the multidistrict litigation proceedings involving WorldCom

** Rel. App. Vol. 11l p. 755 (emphasis added); id. at pp. 746-47 (defining a ""Securities Litigation Claim™);
id. a p. 748 (defining “WorldCom Subordinated Claims' as "all Securities LitigationClaims').

'? See Rel. App. Vol. |, pp. 94-139,
* Rel. App. Vol. II, pp. 399-403; Rel. App. Vol. III, pp. 829-926.

* See Pet. at 5-6; Rel. App. Vol. ITl, pp. 944-46. Just prior, Relators sought the dismissal of the underlying
suit pursuant to Federal Rule of Civil Procedure 12(b}. Rel. App. Vol |, pp. 68, 109.



that were and are pending in the United States District Cowurt for the Southern District of
New York (the "Now York federal court'”) (hereafter, the “MDL Proceedings™).” In
their tag-dung request, Relators asserted that all pretrial proceedingsin this case should
be coordinated and consolidated with the MDL Proceedings because: (1) “[t]his action
involves the same core factsas many cases that the MDL Pand has already centraized in
the Southern District of New York: namely, dlegations that SSB published frandulent
research reports concerning WorldCom . . . which alegedly caused damage to
WorldCom shareholders once WorldCom’s fraud was detected and the Company
collapsed; and (2) [als the MDL Panel has found, centralization of WorldCom-related
actions in the Southern District 0f New York ‘will serve the convenience of parties and
witnesses and promote the just and efficient conduct of the litigation.””* Relators’
request to treat the underlying case as a ''tag-dong' action and to include it i nthe MDL
Proceedingswas completely Silent on any intent by Relatorsto arbitrate, the existence of
any claimed arbitration rights, and my specific claim that the New York federal court
presiding over the MDL Proceedingswas best suited to resolve a motion to arbitrate.*

(N September 9, 2004, the JPML granted Relators tag-along request and issued
an order conditionally transferring thi s case under Section 1407 to the New York federa
court?” The Nickelis filed various pleadings opposing Relators Motion to Stay

Proceedingsin the Dallas federal court and the JPML’s conditional transfer of thisaction,

2 |d. JPML Rule 11 defines a "tag-dong action” as "a civil action pending in a digtrict court and
involving commen questionsd fact with actions previoudy transferred under Section 1407," Rel, App.
Vol. IT, p. 949.

23 Rel. App. Vol. TH, pp. 944-46,

* geeid

* Rel. App. Vol. I, p. 572,
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primarily On the grounds that federal subject matter jurisdiction was absent.?®
‘Nevertheless, over t he Nickells® opposition, the JPML ultimately awarded Relatorsall of
the relief they sought under Section 1407 and issued a final Transfer Order on December
6, 20047 Without mentioning arbitration or the possibility that Relators might seek it,
the Transfer Order declared that this action “involve[s] common questions of fact with
actions in this litigation previoudly transferred to the Southern District of New York, and
that transfer of the actions to that didtrict for inclusion in the coordinated ar consolideted
pretrid proceedings occurring there will serve the convenience of the parties and
witnesses and efficient conduct of the litigation.”?

As with their tag-along request, none of the filings that Relators submitted to the
JPML mentioned their aleged intent to arbitrate the underlying action, the existence of
any claimed arbitration rights, or any specific claim that the New York federa court was
best suited to resolveany demand for arbitration.”

b. Facts relating to 28 US.C. § 1407

28 USC. § 1407 permits transfer "for_coordinated or consolidated pretrial

proceedings . . , upon {the JPML’s] determination that trandfersfar such proceedings witl

be for the convenience of parties and witnesses and will promote the just and efficient

% Plaintiffs Responseto the Motion to Stay (Rel. App. Vol. II, pp. 573-84); Plaintiffs Appendix in
Support of Their Response to the Motion to Stay (Rel. App. Vol II, pp. 585-618); Motion to Vacate
Conditional Transfer Order (CTO-30) or, Alternatively, to Extend Order Staying CTO-30 Pending the
Didrict Court's Determination of Remand and/or Abstention and Brief in Support (Rel. App. Vol. IIL, pp.
797-810); Plaintiffs’ Ryl y in Support of their Motion to Vacate, filed on November 8, 2004 (Rel. App.
Vol. I}, pp. 891-95).

%7 See Rel. App. Vol. I, pp. 897-98.
% Seeid. (emphasisadded).

# See Rel. App. Vol. T, pp. 944-46, 811-825.
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conduct of such actions.™® The Statute also states: “[S}uch coordinated or consolidated
pretrial proceedings shall be conducted by a judge or judges to whom such actions are
assigned by the judicial panel on multidistrict litigation.™' Multidistrict litigation
procedurefurther dictates that a case transferred under Section 1407 i s remanded for trial
to the federd transferor court{in this case, the Dallas federd court) upen the conclusion

of the coordinated or consolidated pretrial proceedings.*

3. Facts relating to the Nickells’ Show Cause Filing in the New York federd

court demonstrating the absence of federal subject matter jurisdiction and
that remand was warranted

After this case was fransferred to the New York federd court, the Nickells were
required to respond to a Show Cause Order previoudly issued by the New York federal
court i N order to obtain any considerationof their Remand Motion.*® Plaintiffs responded
to the Show Cause Order on January 18, 2005, establishing (yet again) the absence of
subject matter jurisdiction and showing that remand was proper.**

The New York federa court ordered that Relators response to Plaintiffs® Show

Cause filing was due on February 11, 2005 On that very day, instead of filing a

* 28U.S.C. § 1407(a) (emphasis added).
M8 US.C § 1407(D).

2 28 US.C. § 1407(=) (“Each action so trandferred shall be remanded by the pand at o before the
conclusion of such pretria proceedings to the digrict from which it was tranderred unless it shal have
been previously terminated.”); 3P M.L. Rule 7.6(b)} ("Each action transferred only for coordinated er
consolidated pretrial proceedings that has nat been terminated in the tramsferee district court shall be
remanded by the Pand to t he transferer didtrict court for trial.") (Rel. App. Vol. I, p. 958).

* Pet at7.

* See Rd. App. Vol. IH, pp. 899-926, Specifically, Plaintiffs established that, under applicable law,
federd jurisdiction under Section 1334(b) was absent because fa) WerldCom was not in bankrupicy att he
tine of removal; (b) this case was not “related to” the WorldCom bankruptcy because, at the time of
removal, therewas no estate upon which this action could have any effect; and (¢} the Proof of Claim is
worthless becauseit was discharged by the Plan and the Bankrupicy Code. Rel. App. Vol. T, pp. 907-12.

3% Rel. App. Vol. T, p. 927.
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response demonstrating that they had correctly removed the case, Relators contacted
Plaintiffs through counsdl to armounce that they would agree to remand this case to
Respondent’s court.’® Reators counsel drafied and emailed to Plaintiffs counsel a
proposed order stipulating to a remand (the “Remand Order™).>” After the parties Signed

the Remand Order, Relators counsel transmitted it to the New York federd court for its

h February 14, 2005, the New York federal court entered the agreed Remand
Order, making no substantive changeto the language drafted by Relators.* The Remand
Order states: "l T IS HEREBY STIPULATED AND AGREED by and between the
parties hereto through their undersigned counsd. that this action shall be and hereby i$
remanded to the County Court at Law No. 3, Dallas County, Texas, wherethe action was
originally filed.”* Consequently, this case was remanded to this Court pursuant to the
parties® agreement and the order of theNew Y ork federal court.

Plaintiffs ability to prosecute the merits of their claims was delayed for
approximatdy eight months, During that time, Plaintiffs and their counsel expended
substantia effort and incurred significant expense responding to Defendants' attempt to

adjudicatethis action in federal court.”’

% See Rel. App. Vol. III, pp. 94243,

7 Rel, App. Vol. IT) p. 943.

* Rel. App. Vol. III, pp. 942-43, 990-95,

% Rel. App. Vol. 11, pp. 928- 29, 943, 996- 99.
 Rel App. V. 111, pp. 928-29.

‘I Rel. App. Vol. I, p. 943.
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4. Facts relating to Relators Citigroup and CGM’s agreement to Settle the
consolidated WorldCom cl ass action securities case

On May 10,2004, Citigroup, CGM, and related entities ammounced that they had
seftled class action litigation brought on behalf of purchasers of WorldCom securities
which was pending in the consolidated class action in New York federal court.”” The
New Y ork federal court granted final approval of the settlement in November 2004,

IV. ARGUMENT AND AUTHORITIES
A. Summary of Argument

Respondent correctly denied Relators” Motion to Compel for one or both of two
reasons. (1) Relators waived their aleged arbitration rights by attempting to secure
federal forums, the New Y ork federa court{and the MDL Proceedingstherein) and the
Dallas federal court, to Zitigate ther claims and obtain resolution through a jury trial;
and/or (2) Relatorsnever had any arbitration rights with respect to the daims asserted by
Mr. Nickell becausethe arbitration provisionsin the contracts signed by Plaintiffsdid not
confer those rights on the Citigroup and CGM Relators as non-signatories and successor
corporations.

In attempting to justify their removal of this case to Dallas federal court based
upon a specious and unienable jurisdictional theory, their petitioning for a transfer order
from the Washington-based JPML, and their transfer of the case to New York federa
court for consolidation with the MDL Proceedings, Relators dtate that they merely

wanted to present their Motion to Compel Arbitration to the most " appropriate" court.

2 See Pdt. at 27; Nickell App., pp. 1-3,

“ see Nickell App., pp. 4-62. The documents contained in t he Nickelis® Appendix are responsiveto the
points raised on pages7 and 27 of the Petition.
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They cannot explain — and have not attempted to explain = why the New York federal
court was somehow more gppropriate. They cannot explain why Respondent's court or
the Dallas federal court vas not perfectly capable of deciding their rudimentary Motion
to Compd last year, long before Plaintiffs were taken on a protracted and tortucus
procedural goose chase,

Contrary to their inexplicable and illogical pogdtion that they removed the case
and dragged Plaintiffs into the MDL Proceedings so that the New York federd court
could decide their Motion to Compel, Relators decided, not long afier this case wasfiled,
that they would rather defend Plaintiffs claims in the New York and Dallas federd
courts than before an NASD arbitration panel. To achieve a transfer to the MDL
Proceedings, Relators knew they would have to meet the criteria for transfer under
Section 1407, primarily by showing that the case's factual similarities with other cases in
theMDL Proceedingsmadeit ripefor transfer and consolidationto maximize efficiencies
in pre-trial discovery. And they realized 'they could not meet this criteriaand effectively
argue to the JPML that a Section 1407 transfer was appropriate while, at the sametime,
informing the JPML that they were maintaining their aleged arbitration rights.
Accordingly, a that point, Relators made a conscious and strategic choice to abandon
their aleged arbitration rights in favor of the MDL Proceedings. They made a cdculated
decison to omit my mention of arbitration rights or intentions from their transfer
pl eadi ngs, committed fully to litigating this case in the federal courts, and expressed that
commitment tot he JPML and federal courts.

But when the MDL Proceedings did @ go Relators way and they were

unexpectedly called upon to explain and defend their frivolous removal position, t hey
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were forced and-choseto stipulateto a remand, thereby committing to defend Plaintiffs’
damsin Respondent's court. Nevertheless, upon landing badk i 1 Respondent's court,
Relators attempted to invoke the dleged arbitration rights they had abandoned.
Consequently, upon considering the above-described facts, which are digtinct from the
facts underlying any published case deciding whether arbitration rights were waived,
Judge Montgomery cerrectly precluded Relators from invoking those allegedrights.
B. Standard of Review

Relators must convince this Court that they are entitled fo the extracrdinary
remedy of mandamus.* They bear the heavy burden of proving that Judge Montgomery
clearly abused her discretionin denying their Motion to Compel, and that they have no
adequate appellate remedy.” Relators can only prove a clear abuse of discretion by
showing that Judge Montgomery acted unreasonably, arbitrarily, a without referenceto
any guiding rules or principles.** Stated differently, they must establish that, i n view of
the entire record, the facts and law required Judge Montgomery to make only one

47

decision.”’ Relators cannot prove an abuse of discretion if some evidence reasonably

* See Canadian Helicopters, Ltd. v. Winig, 876 8. W.2d 304,305 (Tex. 1994) (holding that mandamus is

an “extraordinary remedy" and is only available in “limited circumstances”"); Walker v. Packer,827 S.W.2d
833, 840 (Tex. 1992) (same).

* see Jack B. dnglin Co., Inc. v. Tipps, 842 5.W.2d 266, 271 (Tex. 1992) (providing that the court df
appeals reviews zn order compelling or denying arbitration under the Federa Asbitration Act under an
abuse of discretion standard); Canadian Helicopters, 876 8.W.2d at 305 (declatdmng that the burden of
provinga clear abuse of discretionand the inadequacy of a remedy by appeal is "a heavy ong"),

6 Downer v. Aquamarine Operators, Inc., 701 S.W.2d 238,241-42 (Tex. 1985); Mercedes-Benz Credit
Corp. v. Rhyne, 925 5.W.2d 664,666 (Tex. 1996); Metropolitan Life Ins. Co. v. Syntek Finance Corp., 881
S.W.2d 319,321 (Tex. 1994).

1 See Mercedes-Benz Credit Corp., 925 8.W.2d at 666 (asserting that the reviewing court must examine
the entire record to determine whether the trial court abusad its discretion); Johnson v. Fourth Court d

Appeals, 700 8.W.2d4 916, 917 (Tex. 1985) (holding that the rdator in a mandamus proceeding " mug
establish ... that the facts and law permit the trial court to make but one decision™).
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supports Judge Montgomery's decison or shows that she followed guiding rules or
principles.”® When reviewingmatterscommitted to a trial court's discretion, an appellate
court may not substitute its own judgment for that of the trial court.*
C Analysis

. R rsdid not expressly pr their allesed right to arbiirate

To resd a finding of walver, Relators claim tha they "expredy preserved
arbitration from the outset of this case.”® However, the record flatly belies this
contention. Relators note a handfill of ingances in which they reserved “all defenses’
and maintain that such statements encompassed and preserved their alleged right to
arbitrate.” However, these statements do not have this claimed effect because they do
not encompass the right to arbitrate, As Reators concede, the right to arbitrateis not a
defense.”” Therefore, any of their isolated Statements that purport to preserve any
"defenses” do not relateto or encompassany arbitrationright.

O August 25, 2004, Relators filed in the Dallas federal court a Motion to Stay

Proceedings Pending a Final Determination of Transfer by the JPML.>® In a passing

8 See Walker v. Packer, 827 8.W.2d at 840 (providing that appellate court may not set aside the trial
court's determination unless it IS clear from the record that the trial court could only reach one decision);
Morrow v. HE.B., Inc., 714 8W.2d 297, 298 {Tex. 1586) {finding that there was no abuse of discretion
because some evidence showed that t he trial court followed guidingrules or principles); Davisv. Huey, 571
S.W.2d 859, §62 (Tex. 1978) (declaring that there iS no abuse of discretion if some evidence, albeit
controverted evidence, supports the trial court's decison),

* Walker v. Packer, 827 S.W.2d at 839.
*0 Pet, at 14, 19.

"' Seeid at 14 {Relators July 9,2004 Notice of Removal and the February 11,2005 Remand Order both
reference“zH defenses').

52See id. a 14 & n. 11. ("Relatorsreadily acknowledgethat the right to compel arbitrationis not a specific
defenseunder TEx. R. Crv. P.94 o FED. R. CIv. P. 12 (b) .. .™).

21d.at6.
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footnote on page two of that pleading, Reators claimed that their motion was filed
“without waiver of any of their defenses including, but nut limited to, . . . the

"3 As Relators’ own

requirement that Plaintiffs arbitrate, not litigate, their claims.
evidence shows, this lone statement is the only instance in which Relators mentioned
their alleged right to arbitrate, despite having filed numerous pleadings in the Ddlas
federal court and the JPML before agreding to remand this case to County Court.”
Therefore, contrary to Relators illusory arguments, they have not repeatedly and
expressly preserved their alleged arbitration rights.

Moreover, a generdlized reference to the possibility of arbitration should be
considered ineffectual to preservethat right or to defeat a showing of waiver. As other
courts have acknowledged soundly, “[wlhen a complaint has been filad in ajudicial
forum, the proper way for a defendant to assert an entitlement to arbitrationis by way of

motion . . .77

Indeed, this is in accord with the express language of the Federa
Arbitration Act, which specifically contemplatesthat a party invokes itSright to arbitrate

by way of aformal motion.”® A random, footnoted reference does not meet this standard.

* Rel. App. Vol IT, p. 539 n.1,
5 Pet. at 14-15.
% SeePet & 14.

5 Manos v. Geissler, 321 F. Supp.2d 588, 595 (S.D.N.Y.2004) (concluding that defendants referenceto
the right to arbitrate in their answer did not defeat plaintiffs’ showing of waiver); fr re Currency
Converson Fee Anitrust Litig., 2005 WL 1705285, at *4 1 (SDONY. July 22, 2005) (“Citibank’s
argument fhat it raised arbitration in its Answer and therefore did not walve itS arbitral rights is
unavailing’) (applying Manos); see also Smile Ine, v. BriteSmile Management, Ine., 2005 WL 2173821, at
*6 & n.1 (Utah App. 2005) {declining to conclude that merely raising arbitrationas an affirmative defense
aoneis sufficient to preservethat right and listing cases with similar dings).

* See 9 US.C. § 3 (providing that a court shall stay the trial of the action pending arbitration “on
application Of one of the parties”) (emphasis added); id at. § 4 (providing that a party may seek o compel
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2 Relators expressly waived their alleped right to arbitrate the claims
asserted [ N the underlving proceeding

a. Legal SandardsRegarding #aiver

Arbitration dlauses are contractual provisions and, as such, may be waived. The
guestion of waiver depends on the individual facts and circumnstances of each case; there
are no bright-line rules.®® There are two waysin which waiver of the right to arbitrate
can occur: expresswaiver and implied waiver.””

() Expresswalver

No Texas or Ffth Circuit Court applying the Federa Arbitration Act appearsto
have articulated a specific test to evaluate express waiver of the right to arbitrate.
Nonetheless, sound governing principles do exist and were applied by the trial court "
Expresswaiver has been described generally as theintentional relinquishment of a known
right.63 The Second Circuit has announced, while considering the asserted waiver of the

right to arbitrate, that express waiver may occur when a party expressly indicates that it

arbitration by petitioning the court “for an_order directing that such arbitration proceed in the manner
provided for in[the] agreement') (emphasisadded).

*® See Miller Brewing Co. v. Fort Worth Distrib. Co., 781 F.2d 494, 497 (5™ Cir. 1986); Sedillo v.
Campbell, 5 8.W.3d 824,826 (Tex. App. - Houston [14% Dist. 11999, no writ).
60

Burton-Dixie Carp. v. Timothy McCarthy Constr. Co., 436 F.2d 405, 408 (5% Cir. 1971); First
CommunityIns. Co. ». F-Con Contractors, Inc., 2000 WL 274001, at * 2 (Tex. App.~Dallas 2000) (not
designated for publication).

8 Eg., Sedillo, 5 SW.3d at 826 (A party can expr%sly or impliedly waive a contractual rlght to
abitrate); First Community Ins. Co., 2000 WL 274001, at * | (“In the absence of an express waiver,
waiver may be implied when the party seeldng to cormpel arbifration has acted inconsistently with its right
to arbitrate.”}.

%2 See Rel. App. Vol. |, pp. 73-74.
% United States Fidelity & Guar. Co. v. Bimco Iron & Metal Corp., 464 8.W.2d 353, 357 (Tex. 1971)

(defining Waiver generally as the intentional relinquishment of a knownright or conduct inconsistent with
claiming that right).
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W shes to resolve its claims in court.5 This standard is resolute and logical. Basc
definitions, combined with common sense, dictate that express waiver of the right to
arbitrate will necessarily hinge on the words a party uses to articulate the appropriate
forum for the adjudication of the dispute.®* Also, no showing of prejudice isnecessary if
alitigant hasexpresdy waiveditsrightt o arbitrate.*

For the first time, Relators urge the crestion of a test for express waiver in the
arbitration context that would require an “overt act” evidencing intent to waive.®’ As
demongtrated herein, thi's Court should disregard thi s newfound test on several grounds.ss
However, evenif this Court wereto apply this test, the record still supportsa conclusion
of express waiver.®

(ii)  Implied Waiver
Severd Texas and Fifth Circuit courts have analyzed the circumstances under

which a pasty impliedly waivesits right to arbitrate, It iSapparent that the implied waiver

8 Gilmore v. Shearson/American EXpress Inc., 811 F.2d 108, 112 (2d Cir. 1987) {overruling on other
grounds recognized by McDonnell Douglas Fin. Corp. v, Pa. Power < Light Co., 849 F.2d 761 763-64
(2d Cir. 198); |n reCurrency Conversion Fee Antitrust Litig., 361 F. Supp. 24 237,257 [S.D.N.Y. 2005)
(citing Gibnore); see Rel. App. Vol. |, pp. 73-74.

¢ Dallus Morning News Co. v. Boardd Trustees d Dallas Indep. Sch. Dist., 861 8.W.2d 532, 540
{Tex. App.--Dallas 1993, no pet.) (a term left undefined by statute should be given its “ordinary meaning™
by employingdictionary definitionsand common sense).

Black's Law Dictionary defines" express' as: " Clearly and vnmistakably commmumicated; directly
stated" Black'sLaw Dictionary (82 ed, 2004). The dictionary also defines" 'express’ as “dirzctly, firmly,
and explicitly stated.” Merriam Webster's Collegiate Dictionary (10™ ed. 1994); see also id. (when used as
averb, the word" express’ is definedas *torepresent in words STATE™).

 Gilmore, 811 F.2d at 112, Century Indemnity Co. v. Fizeom Intern., Ine., 2003 WL 402792, at *6
(8.D.N.Y. Feb 20,2003) (not designated for publication) (cited by Relators, Pet. at 21).

&7 See Pet at 19 = 22.
% See fnfra at 26-27.

%% See infra at 27.
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andydscenterson a party' s actions (as opposed to words) and requiresthe court to irfer
whether a party, by izs conduet, intendedt o waive itsright to arbitrate.”® The court must
evaluate whethe a party's conduct substantially invokes the judicial process to the
opponent's detriment.”’ " TO substantially invokethe judicial processa party must make
a specific and deliberate act afier suit has been filed that i inconsistent with its right to
arbitrate.””> Moreover, “any conduct of the parties inconsistent with the notion that they
tregted the arbitration provison in effect or any conduct; that might be reasonably
construed as showing that they dd not intend to avail themselves of the arbitration
provision may amount to a waiver.””
b. Relators’ Explicit Statements Demonstrating Express Waiver
The record before the trial court demonstrated clearly that Relators intentionally

relinquished long ago any real interest, effort, or rightto pursue arbitration.™ Indeed, the

record is replete with Relators express statements and procedural choices attemptingto

™ In re Bruce Terminex Co., 988 S.W.2d 702, 704 (Tex. 1998) ("Courts will not find that a party has
waived itsright to enforcean arbitration clause merely by taking part in Btication vnless it has substantially
invokedthe judicial processto its opponent’s defriment”) (emphasis added).

The fact that the implied waiver analysis clearly examines a party’s conduct only underscoresthe
conclusion that the express waiver analysSiscenterson a party's wor ds, not its actions.

M Sedilio v. Campbell,5 8.W.3d 824, 827-28 (Tex. App.~Houston [14" Dist.] 1999, no pet) (affirming
finding of waiver when movant acted inconsistentty with right to arbitrate by initially seeking bankruptey
protection in bad fzith to avoid claims helater assertedwerearbitrable anong other factors).

2 |d.; see also Miller Brewing Co. v, Fort Worth Distrib. Co., Inc., 781 F.2d 494,497 (5® Cir. 1986) ("A
party waives his right to arbitrate When he actively participates in a lawsuit o takes other action
inconsistent with that right™* )

™ Burton-Dixie Corp. v. Timothy McCarthy Constr. Co., 436 F.2d 405, 408(5* Q . 1971).

™ Only Relators Motionto Stay, which was filed in August 2004, even mentioned their dlaimed right to
arbitrate this case. All of the other pleadingsthat Relators filed before the Dallas federal court, the JPML,
and the New York federal court, did not sxpressly mention, much less invoke, this supposed and newly-
asserted right Moreover, Relaorsinitially sought the dismissal of this case under FED. R Crv. B. 12(b),
and then pursued transfer and consolidation with the MDL Proceedings under Section 1407. Clearly,
arbitration now is an afterthought.
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invoke federal jurisdiction which expose, ti e and again, their clear and unwavering
choice of litigating this action in a federal forum. As such, it fully supports the trial
court’s denial of Relators” Motionto Compd.
6} The Remand Order

The Remand Order clearly manifests Relators expresswaiver of any alleged right
to arbitrate. This pleading, drafted solely by Relators” counsel, isdlent on any intent to
compel arbitration and is devoid of any language that attemptsto preserve any alleged
right t0 arbitrate.” In fact, the Remand Order states unequivocally: “IT |S HEREBY
STIPULATED AND AGREED by and between the parties hereto through their
undersigned counsel that this action skall be and herebyis remandedto the County Court
atLaw No. 3, Dallas County, Texas, wherethe action wasoriginally filed""  Thus, this
Order manifests the parties’ agreement and understanding that this case be remanded to
Respondents court and adjudicated there. N the face of this unambiguous language,
Relators cannot now complain about litigating this action in Respondent's court, the
exact venue that Relators proposed and to which thepartiesjudicially stipulated, as stated

in theRemand Order.

 The fact that the Remand Order states that Relators " appear spectally so as to reserve any defenses” is
wholly ineffectual to preserve any claimed right to arbitratefor t he ressons stated previously. See supraat
14-15; Rel. App. Vol. IT) pp. 928-29.

" Rel. App. Vol. HI, pp, 928-29 (emphasis added); see also Rel. App. Vol. III, pp. 996-97 {letter from
Relators’ counsel to NeW York federal court transmitting proposed Remand Order and confixming to t he
New Yeork federal coust that the parties “have stipulated and agreed, subject to the Court’s approval, to
remnand Of the action to the County Court at Law No. 3, Dzallas County, Texas, where [this case] was
originally fild).
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Gy Multiple Additional Statements By Relators Constituting
ExpressWaiver

The plain language of the Remand Order proposed and drafted by Relators itsdf
upportsa conclusion of expresswaiver. But an abundance of other expressstatements
by Relators found within their pleadings submitted to the Dallas federal court and the
JTPML makesuch a conclusion inescapable.

Relators maintained repeatedly that the pretrial proceedings in this
case should be conselidated with the MDL. Proceedings to prevent
duplication, inefficiencies, and the risk of inconsistentrulings.

. “The numerous WorldCom related actions -- including both those
that have been consolidated in the Southern District of New York
and those that have been designated as tag-dong actions -- make
similar dlegations, name some or all of the defendants as parties,
and necessaxily will involve much Of the same discovery. Indeed,
the present action specifically involvesallegationsthat CGM over-
stated WorldCom’s financial condition and failed to disclose its
business dealings with WorldCom.””’

. “There isalmost completeoverlapin the parties, and withesseswho
would be required to engage in document production and
depositionsduring pre-trial discovery. The efficienciesinherent in
coordinating pretrial proceedings are evident,””

° “Accordingly, a stay followed by coordinationar consolidation of

pretrial proceedines will prevent an enormous duplication of
discovery, waste of judicial resources, and inconsistent rulings that

would inevitably follow were each action to proceed separately.”””
™ “Further, the MDL Pand explained that ‘transfer of all rdaed

actionsto a single judge has the streamlining effect of fostering a
pretrial program that: (1) allows pretrial proceedingswith respect
to_any non-common 1SUES to_proceed concusrently with pretrial
proceedings ON COMMON iSSUES . . .; and (2) ensues that pretrial
proceedings will be condneted in a manner leading to the just and

expeditious indicial resolution of all actionsto the overal benefit
of arties.”®

7 Rel, App. Val. 1I, p. 541.
" Rel. App. Vol I, p 542 (emphbasis added).
" Rel, App. Vol. II, pp. 542-43 (emphass added).

¥ Rel. App. Vol. I, p. 543 (emphasis added and quotation omitted).
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“Under Section 1407, civil actionsinvolving one or more common
guestions of fact are to be transferred if transfer will promote the
just and efficient conduct of the litigation and serve the
convenience of the parties and witnesses.”’

“[Tustice and efficiencycan only beserved by transfer . . ..”

"Transfer under Section 1407 was designed to avoid potential
duplication of pretria effort, serve the convenienceof the parties
and witnesses, and advance the just and efficient conduct of the
actiong,”

“Indisputably, [this case]} sharescommon questionsof fact with no
fewer than 25 cases asserting clams based on alleged frandulent
analyst research in the WorldCom Consolidated Proceeding; . . .
Thi s Pand repeatedly has recognized the prudence of transferring
cases With common questions of fact, like Nickell, to the
‘WorldCom ConsolidatedProceeding . . ..%

"'Section 1407 further supports fransfer when the convenience of
the parties and witnessesare best served. A5 this Panel held in its
original Transfer Order establishing the WorldCom Consolidated
Proceeding: “{TThe New YOrk area is one of several locations
likely to be a source of documents and witnesses relevant to this
litigation,” and ‘the Southern Didirict of New York is also the
venue for other important WorldCom proceedings.” The Citigroup
Defendants are headquartered in New York; CGM’s Equity
Research and Investment Banking operations are based in New
Yok; and the vast mgority of CGM’s analysts reports were
prepared in and generated from New York.”®

Relators also asserted that, upon transfer; pretrial proceedings and
discovery in this case would go forward in the New York federal
. court, not in arbitration:

“[A] stay pending transfer will actualy benefir the Plaintiffs,
because, if_the transfer order is entered, Plaintiffs will be able to
avail themsdlves of the voluminous discovery presently available

! Rel. App. Vol. 1, p. 814,
2 Rel. App. Vol. Ifi, p. 815.
% Rel. App. Vol. IfI, p. 819.
¥ Rel. App. Vol, IfL, pp. 821-22.

% Rel. App. Vol, I, pp. 823-24 (emphasis added).



.

in theSGMDL proceedings on the core factual clams asserted
here.”

" To the extent Plaintiffs need additional, individualized discoverv.
Judge Cote hag ample anthority to permit if, upon an appropriate
showing of nesd"™™

‘Tor nearly two years, the MDL Court has effectivey and
efficiently administered these muaiters, including establishing
litigation schedules, deciding motions (including for remand), and
presiding over discovery and other proceedings. Wise judicial
administration counselSagainst abstention (or remand) and in favor
of asserting jurisdiction S0 this action may be coordinated with the
other cases that have alreadv been transferred to the Southern
District of New York.™**

“Plaintiffs suggest that Defendants have engaged in impermissible
forum shopping. Defendants, however, merely wish to see this
action adjudicated in the mod efficient and logical location
[the NEW York federal court]. Defendants have an interest in
obtaining congsent pre-trial rulings in this and other cases brousht

against them throughout the country which will be provided by
consolidated proceedings.””

“By proceeding in the consolidated actions in the MDL Court,
Plaintiffs will have the benefit of discovery., other litigation
material generated by plaintiffs who have more & stake than they

do, and the fact that those proceedings are rapidly moving
forward.”"

“In creating WorldCom Consolidated Proceeding, the Pand
recognized the Southern District of New York as the appropriate
transferee forum in part because it was a likelv source of
documents and witnesses as well as the existing venue for other
important WorldCom legal proceedings, including the “analyst”
actionsinvolving SSB.”*!

“ITThe judges of the Southern District of New York definitively
decided that, for purposes of pretrial proceedings, WorldCom

¥ Rel. App, Vol. Ii, p. 545 (emphasisadded).

7 Rel. App. Vol. T, pp. 545-46 (empbasis added).

% Rel, App. Vol. 1, pp. 557-58 (emphasis added).

8 Rel. App. Vol. II, p. 569 (emphasisadded).

% Rel. App. Vol. I, p. 570 (emphasis added).

*} Rel. App. Vol TIL, p 816 (emphasis added).



analyst research dams againg the Citigroup Defendants will be
litigated in the WorldCom Consolidated Proceeding before the
MDL Court.”*>

Relators averred that pretrial discovery and other activitiesin this
action should proceed im the Na/v York federal court, not in
Respondent’s court of in arbitration:™

° “ITihe MDL Court has been managing the litigation, substantively
and procedurally, for years. Moreove, given the amount of
discovery taken in the MDL Proceeding, the iesio this case

could much morerapidy prepare this case fur trial in the MDL
Proceeding than they couldin the Dallas County Court at Law.”*

e “I'TThe issues presented by this case undoubtedly are complex. and
the MDL Court is much more prepared to ded with those iSSues
thap the Dallas County Court at Law.”

Relatorsurged that thiscase uttimately would betried in a gourt:

. "A transfer Will streamline pretrial matters, avoid duplication,
conserve resources, and hurry the case towards trial."*°

These gatements confirm Relators unequivocal and express choice of a federal
judicial forum, not arbitration.”’ Relators clearly contemplated and explicitly urged that
thiscase be adjudicated in federal court after transfer. They also stated that a “trial”, not
an arbitration hearing, would nltimately resolve the Nickells’ clams. Indeed, none of

these pleadings makes any mention of Relators claim thet they at al times intended to

*2 Rel. App. Vol. I1l, p. 817 (emphasis added).

% Relators also disputed Plaintiffs’ showing that this case could be adjudicated timely in Respondent’s
Court. See Rel. App. Vol 6, pp, 666-78 (“Although the Dallas County Court at Law may routinely
provide easly trial settings in a typical case, clearly that would not result here (unless Defendants simply
were denied an opportunity to defend themselves).”).

% Rel. App. Vol. II, pp. 667-68 (emphasis added).

* Rel, App. Vol. I, p. 668 (emphasis added).

" Rel. App. Vol 1L, p. 671 (emphasis added).

7 Indeed, this conclusionis bolstered by Reators act o removal itself, See In re Currency Conversion

Fee Antitrust Litig., 2005 WL 1427400, at * 4 (SD.IN.Y. Juns 20, 2005) (finding waiver and observing
that “Defendant elected to proceedin a federal forum When it removed this case from state court . . ..

23 75



present their arbitration motion to the New York federal court. Such reservations of
alleged arbitration rights were intentionally omitted from all pleadings following the
Motion to Stay Relators filedin Dallas federal court. Relators repeated satementsto the
JPML and New York federa court in support of a judicia forum nuilify their present
demand to arbitrate.
e Relators Feeble Effort to Disprove Express Waiver Falls Flat

As demonstrated below, Relators atempt to disprove the Nickells’ showing of

expresswaiver falsfar short of accomplishing that goal.

(i) Relators make nO substantive atempt to negate the
Nickells’ showing o f expresswaiver

Relators make no effort to directly refute or discount the numerous express
statements they made demonstrating their express waiver. They claim simply that
"Paintiffs selectively quoted, out of context, short statements from documents filed by
Reators on theissuesof jurisdiction, MDL transfer, or astay pendingMDL transfer” and
contend that “those statementsweremadein the context of purely procedural motions . . .
In an effort to have the case placed before the most appropriatecourt to consider pre-trial
motions, including the Arbitration Motion.””®

Relators Ssmply rely on this conclusory statement and make no effort to explain
how the quotations cited by the Nickells were taken "out of context." In truth, Relators
made the numerous above-quoted Statements in the context of their efforts to secure
federal forums for the full adjudication of thiscase, specifically in the New Y ork federal
court's MDL Proceedingsand, later, in the Dallas federd cowt. Asan example, Relators

told the TPML that "'the parties to this case could much more rapidly prepare this case for

% Pt at 20.
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trial i N the MDL Proceeding than they could in the Dallas County Court at Law™® and
that a transfer wounld “streamline pretrial matters, avoid duplication, conserve resources,
and hurry the case towards trial”'® These statements, which were clearly made in the
context of securing a forum other than arbitration, are absolutely antithetical to any
notion that Relators intended to arbitrate the underlying case after it was transferred and
consolidated with the MDL Proceedings. Yet Relators offer no explanation for such
statements and apparently hope that they will be overlookedor forgotten.

@) Contrary to Relators implication, no magic words are
required to Support a conclusion of expresswaiver

Relators claim that a determination of express waiver cannot lie because there IS
no evidence that they “affirmatively or expresdy stated that they waived or abandoned
their right to compel arbitration.”'® AS Relators must concede, however, no court has
held that waiver can only occur when a party explicitly states, "| ahandon and/or waive
my right to arbitrate.” While such an utterance would obvioudy constitute an express
waiver, the key inquiry is whether a party's words expresdy communicate its desire to
resolve the case in court rather than through arbitration."" Reators numerous filings
seeking federa judicial forums, and the numerous Statements contained therein, clearly

satisfy this standard.

 Rel. App. Vol. II, pp. 667-68 (emphasisadded),
0 Rel. App. Vol. II, p. 671 (emphasis added).
1) See Pet. at 20 (emphasis omitted).

"2 Seesupraat 16-17.
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(iiiy Relaors purported testis unconvincing and unfounded

I n aneffort to distance themselves from their own explicit statements constituting
waiver, Relators urge the gpplication of a new test for express waiver which would
require & “overt act” demonstrating a party’s intent to waive its right to arbitrate.'®
This effort failsfa severd reasons.

First and foremost, the record showsthat Reators never raised this argument or
urged the application of this test in Respondent's court.  Consequently, Judge
Montgomery was never given the opportunity to assess or apply it and, thus, it cannot
provide the basisfor mandamus now.'* Second, adopting an “overt act" requirement for
expresswaiver would essentially conflate the t wo tests for waiver of the right to arbitrate
(express waiver and implied waiver) and render the existing standard for express waiver,
which necessarily examines a party’s words, meaningless.'® Third, Relators reianceon
Mooney Aircraft, Inc. v. Adams, 377 S.W.2d 123 (Tex. Civ. App. ~ Dallas 1964, no writ),
is misplaced and unpersuasive. Thi $ opinion was rendered over 40 years ago and does
not remotely involve any arbitrationissue. | n fact, the Mooney court determined that
appel lant's  filing of a motion. to consolidate waived its venue objection because it
invoked the court’s generd jurisdiction, required the judge to consider' questionsof lav
and fact, and invoked the judicial power of the court.'® The pleaof venueprivilege wes
one that must be heard in advance of a hearing on the merits and the appellant, i N filing

its motion to consolidate, made no initial effort to limit the court’s consideration to the

3 pot ar 20.

™ Sep I re Steger Energy Corp., 2002 WL 663645, at * 4 {Tex.—San Antonio Apr. 24,2002, no pet.).

W5 See supra at 16-18.

1% See Mooney Atreraft, Inc. v. Adams, 377 S.W.2d 123, 125-28 (Tex. Civ. App. — Dallas 1964, na writ).
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venue objection.'” Mooney Aireraft, whichdoes i invelve any arbitration issue, hardly
compels the applicationof a new express waiver test here.

However, evenif this Cowrt decidesto apply Relators newly-fashionedtest, the
record evidences numerous " overt acts" by Reaors that support a conclusion of express
waiver. Relatorsin this case clearly communicated their desire not to arbitrate by (a)
affirmatively and successfislty seeking the adjudication of this action in federa court in
accordance With MDL procedure on the express ground that coordination and/or
consolidation with the MDL Proceedings would enhance pretrial efficiency i n litigation
and streamline the case toward trid; (b) failing to discloseto the JPML or the transferee
New Y ork federal court any allegedintent to arbitrate; and/or (¢} later expressly agreeing
and stipulating to remandthi S case to Respondent’s court.

(ivy None of the cases cited by Relators defeats the Nickells’
showing of expresswaiver

The cases cited by Relators do nothing to erode the strength of the Nickelis’
showing of express waiver. Contrary to Relators assartion, the court in Gilmore v.
Shearson/dmerican Express, 811 F.2d 108 (2d Cir. 1987) {(overruling on other grounds
recognized by McDonnell Douglas Fin. Corp. v. Pennsylvania Power & Light Co., 849

F.2d 761, 765 (24 Cir. 1988)), did not require an overt act to support expresswaive.”"

¥7|d. at 127. Thisholdstrue with respect to Relators in this case, who madeno effort to invoke arbitration
or to limit the litigation activity to the arbitration question until after agreding to remand this case
approximately € gt months after it vas filed

8 Similarly, the coust in Century Indemnity Co. v. Viacom Intn’l, Inc., 2003 W1 402792, at *6 (S.D.N.Y.
Feb. 20,2003) (not designated for publication) did nat “apply{} an 'overt act’ versus ‘inconsistent acti ons*
distinction to rgject a claim of express waiver of arbitration™ as Relators contend. Pet. at 21. In fact, the
court did not spell aut any requirementfor express waiver and said that implied waiver m y be found when
a party "engages in protracted |iti gation that prejudices the opposing party.” |d & *4 — 7. This case
provides ne support for Relators' position.
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Instead, Shearson clearly and unmistakably communicated its desire to litigate in a
judicial forum by withdrawing its motion to compe arbitration, which it had filed in
response o plaintiffs’ original complaint, and by conceding that it waived itsright to
arbitrate with respect tothat pleading.!®

Moreover, Gilmore actually upportsthe conclusion that Relators canmot arbitrate
this case. The Gilmore court rejected defendant Shearson’s effort to reviveitsmotion to

compd arbitration after an amended complaint wasfiled'™  The amended complaint did

11t

not finllify Shearson’s earlier waiver.''! The court reasoned:

Ordinarily, a party may not freely take inconsistent positions and ignore

the effect of a prior filed document. Thispolicy against permitting a party

to play 'fast and loose with the couris seems particularly applicable here,

where Gilmore makes the far from frivolous charge that Shearson’s

change in pogitionis not merely the product of honest error, but is a tactic

in a war of attrition designed to make the litigation too expensive for

plaintiff. .. to continue.'
A8 in Gilmore, allowing Relators to invoke their alleged right to arbitrate at this juncture
would permit them to “freely take inconsistent positionsand ignore the affectof [many of
their] prior filed docurnentfs].” Relators, too, should not be permitted to play “fast and
loosg" with the courts.

Walker v. Countrywide Credit Industries, Inc., 2004 WL 246406 (N.D. Tex. Jan.
15, 2004), another case Relatorsrely on, does not affect the Nickells” showing of express

waiver. There, the court hed only that “Countrywide’s assertion that this Court may

9 Gilmore v. Shearson/dmerican Express, 811 F.2d 108, 112-13 (2d Cir. 1987) (overruling on other
grounds recognized by McDonnell Douglas Fin. Corp. v. Pennsylvania Power & Light Co., 849 F.2d 761,
765 (24 Cir. 1989).

M0 1d, at 113.

itt |dn

Y2 1d. (internal citationsomitted).
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properly consder claims brought under California state laws does not condtitute an
express waiver of arbitration.”""" Countrywide averred thal the Texas court " could,” if
necessary, presideover the case and so stated in responseto the court’s inquiry. These
facts are clearly di stingui shabl e from the underlying case, where Relators affirmatively
sought pretrid adjudicationin the MDL Proceedings and expresdy contemplated the

ultimate trial of this actionin Dallas federd court.

d. Any ConclusionOther Than Express \Mi ver |s fHlogical Ad
Unsupported

The following facts further demongtrate that Relators, by their statements and
decision to transfer and consolidate with the MDL Proceedings, expressy waived my
adlegedright to arbitratePlaintiffs claims.

() Reators Could Have Moved To Compel Arbitration Soon
After The Underlying Action Commenced But Chose
Otherwise

Relaors do not dispute that they could have sought arbitration in the
Respondent's court in June 2004 immediately after Plaintiffs filed the underlying action.
Indeed, the Motion to Compel does not rely in any respect on the procedural or factnal
history of thi s case and hasno connectionto the MDL Proceedings. Relators could have
filed the identical motion in Respondent’s court over a year ago. The Dallasfederd court
aso was fully capable of considering and resolving the identical motion and could bavs
done 0 well before Relators pursued the stay, transfer, and consolidation issues that

unnecessarily consumed this case for so many months.*'*

Y2 Walker v. Countrywide Credit Indus., Inc., 2004 WL 246406 at * 3 (N.D. Tex. Jan. 15,2004).
" Rel App. Vol. L p. 271 (*Although Citigroup could have specially appeared in [Respondent’s] court

and ken ... could have moved to compe arbitration....”); see also Ref. App. Vol. |, pp. 289-95 (Plaintiffy’
|etter brief to Respondent demondtratingeomplete feasibility of earlier filing of Motion to Compel.)
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Relators forewent these opportunitiesfor an early and efficient decision on the
arbitrability of Plaintiffs’ claims and instead opted to remove this action, stay
proceedingsin the Dallas federal court, and seek transfer and consolidation under Section
1407. These facts warrant a conclusion of waiver.’*®

i)  TheLanguageAnd Policy @ Section 1407

The fact that Relators initiated and obtained the transfer and consolidation with
the MDIL Proceedings pursuant to Section 1407 also olidifies a finding of express
waver. Section 1407 permits transfer “for coordinated o consolidated pretrial
proceedings. . . upon [the JPML’s] determination that transfers for such proceedingswill
be for the conveni ence of parties and witnesses and will promote the just and efficient
conduet of such actions.”’'®  Section 1407 also dictates that the pretrial proceedingswill
be conducted by the judge to whom the JPML assgnsthe action.'’” Thus, as Relators
have been well aware, Section 1407 specifically contemplates streamlined prefrial
proceedings in the MDL forum. Thi§ aligns with the express purpose of Section 1407
and the rationalethat supported the initial consolidation and centralization of the cases

against WorldCom into the MDL Proceedings.!®

15 R W. Roberts Constr. Co., Inc. v. Masters & Co., Inc., 403 S0.2d 1114, 1115 (Fla, App. 5th Dist, 1981)
(upholding determination of waiver begause “{mjovant’s motion to dismiss and trandfer this action is a
contention that the proceedingis in t he court of the wrong county, not that it doesn't beleng in court at dl.
This position seems totally inconsistent with [movant’s] later assertionthat no court was t he proper f or um
because arbitration was appropriate”).

16 28 U.S.C. § 1407(a).
1728 U.S.C.§ 1407(b).

" See 28 U.S.C. § 1407, In re WorldCom, Inc. Sec. & “ERIS4™ Litig., 226 F. Supp.2d 1352 (JP.M.L.
2002) (Rel. App. Vol. T, pp. 849-52), There, the court stated:

lclentralization under Section 1407 is necessary in order to eliminate duplicative
discovery, prevent inconsistent pretrial rulings . . ., and conserve the resources of the
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Further, as Relators also knew, multidistrict litigation procedure specifically
dictates that a case transferred under Section 1407 is remanded for trid to the federal
transferor court (in this case, the Dalas federal court) upon the condusion. of the

coordinated or consolidated pretrid proceedings.'™

Therefore, by invoking Section
1407, Rdators explicitly requested the resolution of thi s case by trial in a federa forum,
not by arbitration.

@iiy Relaors Never informed The JPML That They Intended TO
Compel Arbitration

Relators express waiver of their clamed arbitration rights is additionally
confirmed by the fact that they never informed the JPML of their supposed intent to
arbitrate this case if and after the JPML ordered a transfer.”® A thorough review of the
correspondence and pl eadi ngs they filed with the JPML. reveals their total silence on this
issue. In fact, each and every argument that Relatorsmade to the Dallas and New York
federa courts and the JPMIL advocating a stay of proceedingsand transfer under Section
1407 expredy aligns with the statute's enumerated purpose of streamlining pretrial

proceedingsand then returning the case to its original federa venuefor trial.*' Relators?

parties, their counsd, and the judiciary. , . JTJransfer of all related actionsto a Sngle
judge has the sreamlining effect of fostering a pretrial program that: i) allows pretria
proceedings with respect to any non-comrron issues to proceed concurrently with pretrial
proceedings on common issues, ... and i) ensures that pretrial proceadings will be
conducted in a manner leading to the just and expeditiousresolution. of all actions to the
overall benefit of the parties.

Rel. App. Vol. i, p. 850.
¥ Seesupraat 9 & n. 32.

0 The Motion to Stay, which contains the only dear referenceto any right fo arbitratein its footnote on
pagetwo, was never beforethe JPMI.

! See generally Motion to Stay (Rel. App. Vol I, pp. 53348); Defendants Brief in Opposition to
Remand Motion (Rel. App. Vol. I, pp. 550-71); Defendants’ Reply in Support of Motion to Stay (Rel.
App. Vol. I, pp. 663 73); Defendants Memorandum of Law in Opposition to Plaintiffs’ Mation to Vacate
Conditional Trandfer Order (CTO-30) (Rel. App. Vol. HI, pp. §11-25).
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federal court and JPML pleadings lack any contentionthat arbitration is the appropriate
forum, that they ultimately intended to arbitrate, or that the New York federal court was
best suitedt 0 determinewhether arbitration was proper.' 2

In fact, it is doubtful that the JPML would have ordered the transfer and
consolidation under Secti on 1407 if Relatorshad informed it that they intended to quickly
abandon the consolidated pretrial proceedingsthey were purportedly seeking and moveto
compe arbitration. There was simply no need whatsoever for the JPML ever to consider
the issues that Relators presented to it — specifically, whether the facts and daims d
issuei N this case were substaﬁtially similar to those at issue in the MDI. Proceedingsor
whether judicial economy would be enhanced by coordinating and consolidating the
pretrid proceedingsunder Section 1407 — if, in the end, Relators’ red intentions wereto
abandon the MDL Proceedings in favor of arbifration. In fact, having the JPML expend
the time and effort to transfer and consolidate this case with the MDL Proceedingswhen
Relators actually intended to compe arbitration (as they now claim) would si gni fi cantly
hinder, not promote, judicial economy.

Had Relators truly intended to arbitrate the underlying lawsuit after obtaining a
Section 1407 trandfer, they should have informed the JPML of this alleged fact, But
again, such a disclosure may have caused the JPML to deny their requested transfer on
the bads that the case should not be transferred and consolidated if, contrary to their
pleadings, they had no red intention of participating in the consolidated pretrial
proceedingsand discovery. If Relatorstruly intended to seek arbitration after a transfer,

then the intentiona omission of these intentions from their transfer pleadings and

Y2 Seeid.



affirmative representations regarding their desire to participate in consolidaied pretrial
discovery and “hwrry the case towards tria" amounted to fraud on the JPMIL.
Accordingly, if this Court were to award Relators the requested mandamus relief, it
would effectively condone and reward the misleading arguments made to t he JPML by
Relators.

Similarly, this Court should discount Relators’ claim “that the MDL, Court was
the proper cowt to resolve pre-trial motions, including the Arbitration Motion.”***
Relators cannot point to a single compelling reason.why t he MDL Court (as opposed to
Respondent's court or the Dallas federa court) was uniquely suited to resolve their
Motion to Compd Arbitration. Indeed, as this Court can nOw see, the resolution of such
amotion would have been very straightforward (especially without the waiver issues) and

would not have required any particular expertise or insight from the MDL Court.

4, Strong Policies Support Affirming Judge Montgomery’s Order Denyvi
The Motion To Compe

a. Relators Current Interest In Arbitration IS Disingenuous
and Arose Only After They Retreated From Their Removal
and Transfer

After removal and transfer, Plaintiffs were required to respond to the Show Cause
Order to preservetheir remand. positions. They responded by demonstrating the absence
of federal subject matter jurisdiction and that the relevant prior opinions of the 'New York
federa court did not require the denial of their Remand Motion because they were
decided an entirely distinct facts.!* Had Relators attempted to oppose Plaintiffs’

response to the Show Cause Order, they presumably would have Qied to explain how

' Pet at 23 (emphasis in original).

24 See Rel. App. Vol. I, pp. 899-926,
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they appropriately removed on the basis that federd subject matter jurisdiction. existed.
However, on the day their response was dug, they retreated from their remova positions,
capitulated on ther oppodtion to the Remand Motion, and actually consented to
remanding thiscaseto Respondent's court.

Severd key and valid deductions can be made here.  Fird, it is obvious that,
absent Plaintiffs® challenge to subject matter jurisdiction and the propriety of federal
court adjudication, this action would have been fully litigated, short of trial, in the New
York federal court. Trial would have then occurred in the Dadlas federa court, as
dictated by multidistrict litigation procedure under Section 1407. Relators conveniently
disputet hi s fact now, relyingon the conclusory, eleventh-how:testimony of their counsel
that was filed in August 2005 in their Reply supporting their Motion to Compel.'*
Clearly, this was a last-ditch effort to provide some evidence (albeit negligible and
incompetent) of an intent to abitrate. But the record that existed prior to the filing of
Relators counsel's affidavit speaksfor itsdf and lacks my such evidence.

Also, as Relators readily admit, they only tipulated to a remand because they
were unexpectedly called ppon to respond to Plaintiffs* show cause filing, which would
have required them finaly to brief, explain, and defend their meritless removal
position.'*® Accordingly, if the New York federa court had not requested such briefing

from them, this case would remain stuck in the MDL Proceedings, where Reators

128 pet_at 23 (citingRel. App. Vdl. |, p. 137).

126 Pet at 26 (“In the present case, the MD1. Court requested that Relators brief the issue, thus indicating
that a deviation i N the MDL Court's prier analyses of its subject matter jurisdiction may have been under
consideration.™); Rel. App. Vol IH, p. 942 (undisputed evidence that Relators New York counsd informed
Nickells’ counsd that Defendants had drafted a reply to Plaintiffs’ show cause responsebut indicated
Defendants would rather stipulate to a remand than file a reply since they were not confident in their
removal postion that “related to" bankruptey jurisdiction existed).
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wanted it. In view of these facts, Relators cannot legitimately claim that their decisonto
stipulateto aremand was reached in good faith, for purposesof expediting a resolution of
Plaintiffs’ claims, o that it was some sort. of *'good deed" that isnow being punished. '
Further, Relators assertion that Citigroup’s settlement of the class action
securities case prompted their decison to agree to a remand cannot be taken serioudly.
First, there iS no evidence to support this point. Second, Citigroup announced its
settlement of the class action litigation on May 10, 2004, and the court granted final
approval of the settlement on November 12, 2004. Thus, these events occurred before
the transfer of this case to the MDL Court became final, before the Nickells filed ther
Show Cause pleading, and well before February 2005 when Relators proposed a remand.
In short, Relators’ supposed interest in agreeing to a remand to expedite the
resolution of Plaintiffs daims, after months of procedural games and unnecessary
delays, is a ruse. Again, the truth of the matter iS that 'Relators intentionally and
expressly abandoned their alleged arbitration rights and selected the MDL Pr oceedi ngs in

Jieu of arbitration.'”® They staked this forum-selection strategy on a meritless removal

127 Notably, Relators Citigroup and CGM had been fully informed and apparently conceded that

their removal argumentswer e baseless well beforethey stipulated to a remandin this case, The plaintiff in
W. Wood Babeock, Il v. Citigroup, Inc., et al., Case No 1:04-cy-07758, in the United States District Qourt
for the Southern District of New York, also disputed Relators assertion of “related to” bapkruptcy
jurisdiction Wnen the case arose after WorldCom’s Reor gani zati onF an had been confirmed and the Proof
of Claim had been deemed worthless. Rel. App. Vol II, pp, 1000-1008. In November 2004,
approximately three months beforethey gtipulated to a remand iz this case, Citigroup and CGM agreed to a
Stipulation and Order of remand that iS virtually identical to that entered inthis case, Rel. App. Vol. I,
pp. 1009-1010. Thus, despite abandening their renoval position in Babcock in November 2004, Relators
persistedin making the Nickells complete the New Yor k federal cout's requirenent: of responding tothe
Show Cause Order.

The Nickells highlighted the foregoing events in response to the Motion to Compel, Rel. App.
Vol. |, pp. 75-76. Relatorsdid not dispute or even addressthem. See Rel. App. Vol. |, pp. 94-124.
128 As the Nickells noted to the trial court, thereis no evidence that Relators have ever attempted to compel
arbitrationof any case once they successfully transferred and consolidated it within the MDL Proceedings.
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position that they did not think Plaintiffs would or could effectively challenge once the
case Was transferred and consolidated into the MDL Proceedings. When Plaintiffs
challenged this removal position and the New York federal court required Relators to
answer the challenge, they opted to go back to Respondent's court rather than filing a
frivolous pleading that would have likely been sanctionable. But rather than stay in
Respondent's court pursnant to their stipulated remand, they asked her to invoke the
alleged arbitration rights they had clearly waived and abandoned.

b. Compelling Arbitration on These Facts \Would Reward Abusive
Forum Shopping

As illustrated above, Relators red interest in arbitration surfaced only when it
became apparent, after gpproximately eight months of procedural controversy and delay,
that their effort to adjudicate this action in federal court would not stick. To honor
Relators opportunistic request to arbitrate now would reward abusive forum shopping
and would deprive Plaintiffs of ther legitimate choice of a state forum for no valid

Ieasorn.

5. Alternatively. Rdators Have Impliedly Waived Anv Alleged Right To
Arbitrate Plaintiffs Claims

Plaintiffs have demongtrated conclusively that Relators expressed their clear
choice of adjudicating this case in a federal forum and thereby waived any alieged right
to arbitrate. Additionally and/or alternatively, the above facts and analysis equally

support the conclusionthat Relatorshave impliedly waived their alleged arbitrationrights

Rel. App. Vel |, pp. 84; Rel. App. Vel. 171, pp. 930-939. Redatorsdid not contest this evidence. See Rel.
App. Vol |, pp. 94-124.



based on the abundance of evidence of "' specific and deliberate actfs] . . . after the suit

[was] filed that [are] inconsistent with [a] right to arbitrate.”'**

Rdators fallure to assert their alleged right to arbifrate in a timely fashion
supports a conclusionof implied waiverin this case. The Fifth Circuit recently affirmed
the denial of a motion to compel arbitration and to stay proceedings on the bads of
waiver and observed that the movant "'did not assert its right to arbitrate in a timely
fashion, which prevented the district court from lmiting the judicial proceedings to the
threshold question of whether a valid agreement to arbitrate exists.”'** Relators in this
case similarly failed to restrict the judicial proceedings to thisinitia question, instead
forcing the courts, the JPML, and the Nickells to waste resources addressing the propriety

of removal, jurisdiction, and Section 1407 transfer.”

Relators impermissible forum shopping also supports a conclusion of implied
waiver. |n Cabinetree & Wisconsin Inc. V. Kraftmaid Cabinetry, Inc., 50 F.3d 388 (7
Cir. 1995), the Seventh Circuit upheld a finding of waiver where the defendant hed
renpved the action to federal court.”® Thecourt held that “an election to proceed before
a nonarbitral tribunal for the resolution of a contractual disputeis presumptive waiver of

therightto arbitrate.”** The court emphasized:

1% Sedillo v. Campbell,5 S.W.3d 824,827 (Tex. App. — Houston [14™ Dist.] 1999, no pet); Miller Brewing
Co. v. Fort Worth Distrib. Co., 781 F.2d 494, 497 (5® Cir. 1986) (“A party waives his right to arbitrate
when he aetively participatesin a lawsuit or takes other actioninconsistentwiththat right.™).

Y% Republic ns. Co. v. PAICO Receivables, LLC, 383 ¥.3d 341, 345 (5™ Cir. 2004).

1 See also Sedillo, 5 8.W.3d at 827 (noting that the failure to timely request arbitration raises “the specter
of waiver").

52 Cabinetree of Wisconsin Inc. v. Krafimaid Cabinetry, Inc., 50 F.3d 388, 390-91 (7* Cir. 1995).

Y3 1d. at 390,
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There is no plausibleinterpretationof the reason for the delay[in seeking
arbitration] except that Kraftmaid initially decided to litigate its dispute
with Cabinetree in the federal district court, and that later, for reasons
unknown and with no shadow of justification, Kraftmaid changed its mind
and decided it would be better off in arbitration. . . . Kraftmaid [did not
givel any reason for its delay in filing the stay besides needing tine to
‘weigh its options' That is the worst possble reason for deay. It
amounts to saying that Krafimaid wanted to see how the case was going in
federal district court before deciding whether it would better off thereor in
arbitration. It wanted to play heads | win, tails you lose.’*

It is as if the Cabinetree court was addressing Relators conduct in this case.'**

Moreover, courts look to the motive underlying removal to assess whether the
removal evidenced an intent to waive arbitration.’*®  In this case, Relators removed this
action on specious jurisdictional grounds, tabled any congderation of remand while
trying to effectuate adjudication i N the MDL forum, and ultimately consented to state
court adjudication when they could not defend their removal positions. Now, they claim
belatedly that arbitration is their favored and proper forum. This forum gamesmanship
cannot stand and supportsa conclusion of wajver.

Moreover, the record demonstrates that Plaintiffs expended significant effort and

experienced substantial delay and expense ressting the removal, stay, and Section 1407

B4d. at 391.

B5 Acoord Wilson Sporting Goods Co, v. Penn Partners, 2004 WL 2033063 (N.D. lll.  Aug. 31, 2004)
(finding waiver where movant took action inconsistent with its right to arbitrate and failed to make its
decision regarding whether to litigate Or arbitrate its grievances at the earliest possible point.). While the
facts on which this determination in Wilson differ from those befors this Court (the movant i Hilson
engaged in discovery for five monthsafter receiving the arbitrable counterclaim), “there {was} NO apparent
explanationfar this delay other than that [the movant] wished to see how the litigation process would
proceed before it decided to arbitrate Courts in the Seventh Circuit frown againg such attemmpts at f orum
shopping.” Id. at* 4.

1% See e.g., In re Cingular Wireless, LLC, 2003 WL 1884184, at * 1 (Tex. App. — Beaumont April 14,
2003, no writ) {finding no intent to waive arbitration when remova had a valid basis and was for the
determination of whether the Federd Communications Act preempted the cause in state court); Shales ».
Discover Card Sews., Inc., 2002 W1 2022596 at *1, n.i (E.D. La Augus 30, 2002} (“The court
recognizes that in an egregious forum shopping case, motive can factor into the waiver isse™) (citing
Cabineiree).
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transfer Of this action, all of which would have been obviated had Relators appropriately
invoked their alleged right to arbitrate in state court over one year ago.'”’ This
substantial and needless delay is a "materid factor to consider” in evaluating prejudice,
and “t]ime and expensein defending an action may, in certain circumstances, establish
prejudice.”™®® None of these efforts would have been required in arbitration, and none
will beof any useor valueto Plaintiffs if this case isarbitrated.

Finaly, the implied waiver cases cited by Relators do not compel the issuance of
mandamus relief.'** None involve express statements invoking a federal judicial foram
for the adjudication of the dispute. Thi s key fact distinguishes Relators authorities and
renders them wholly unpersuasive.

C. Alternatively, Relators Have NO Basis |0 Arbitrate Robert Nickell’'s Claims
Because The Relevant Arbitration Clauses Do Net Bind CGM or Citigroup

1. Reators May Not Enforce the Arbitration Clauses As Successorsto the
Agreement

CGM relies on two documents to assert its aleged right to arbitrate the claims
asserted against it by Mr. Nickell in this suit.'*® However, these documents do not
support this claimed right. Neither CGM nor Citigroup iS a signatory to these

agreements.'*! TheMargin Agreement is between My, Nickell and Smith Barney, Hartis,

7 Rel. App. Vol. III, p. 943,

18 Sedillo v. Campbell, 5 S.W.3d 824, 829 (Tex. App.~Houston [14™ Dist.] 1999, no pet) (upholding
waiver where there was newly a year delay between the filing of the lawsuit and the request for arbitration,
anong other factors)

13 See Pet. at 12-13,

M0 See Pet at 2-3, Rel. App. Vol. |, pp. 45, 47-50,

9 geeid
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Upham & Co.'*  The other agreement is between Mr. Nickell and Salomon Smith
Barney, Inc.}* Nether agreement isbetween Mr. Nickell and CGM or itsparent.

In their Petition, Relatorsstate that CGM could seek arbitration because it is the
succesor to SSB and the agreement applies to successors.  This is not the case. The
arbitration agreements do not apply to successor entities. The arbitration clause in the
Margin Agreement binds onl'y Smith Barney and does not spesk to successors.'** The
explicit language in the other agreement states that it appliesto “SSB and/or any of its
present @ former officers, directors, or employees concerning Or arising from (i) any
account maintained by n@ with SSB individually or jointly with others in any capacity,
(i} any transaction involving SSB or any predecessorfilms by merger, acquisition or
other business combination and me ...”"* |t applies to SSB and its predecessors, but
clearly omits successors. Thus, by their own terms, the arbitration agreements may not
be enforced by CGM (or its parent, Citigroup).'*

SSB has previously sought to compel arbitration as the successor to Shearson
Lehman Hutton and lost. The court in Milnes v. Salomon, Smith Barney, Inc. considered
a 1988 Client Agreement to which SSB’s predecessor, Shearson Lehman Hution

-

(“Shearson™), was the signatory.’”  Shearson was merged into and, after several name

2 Rel. App. Vol. |, pp. 47-48.
3 Rdl. App. Vol I, pp.49-50.
¥ Rel App. Vol |, pp. 47-48.
%5 Rel. App. Vol. 1, p. 50 (emphasis added).

Y6 See Milnes v. Salomon, Sith Barney, Inc., 2002 WL 31940718, at * 5-6 (N.Y. Sur, Oct. 11,2002)
{finding that successor could not enforce arbitration on nearly identical agreement).

Y7 The dause in Milnes read: “Amy controversy arsing out Of Or relating to any of Ny accounts, to

transactions with you, your officers, directors, agents and/or employees for me, o to this agreement, o the
breach thereof, Or relating to transections Or accounts maintained by n@ with any of your predecessor firms
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changes, the successor fi rmbecame SSB.™* A second agreement was executed in 1996
with SSB.'"*? The arbitration clause in this 1996 agreement is virtually identical to that
contained inthe Record.’®® The court denied SSB’s request to compel arbitration, in part,
because the arbitration dlauses by their terms did not apply to 'successor' firms, which
would have included 8SB, and, thus, were not enforceable by SSB.®*'  The court
reasoned that the arbitration agreements are “contract{s] of adhesion which must be
strictly and narrowly construed against the party who prepared [them].”'*?

Relators assért their “successor rights' to enforce t he arbitration agreement exist
based on a general clause found outside the arbitration agreement that states that the
application form "dhdl inure to the benefit of SSB’s present organization, and any
successor organizations.”*> However, the law is clear that general contractual language

cannot override the specific terms of the arbitration agreement, which does not include

successors, > The Milnes court agreed and ignored virtually identical language.” Thus,

by merger, acquistion. or other' busi ness combination from the i ncepti on of SUch aceounts, shall be settled
by arbitration . . . Id. at*2.

4% |d. at #2.
142 |d

' Rel, App. Vol. |, p. 50. Although there was a question in Ailnes whether the client received this
document, the factsrelating to thi s issuears not rdevant here. See Milnes, 2002 WL 31940718, at *6.

Plseeid. at *5-8.

15274, at *5 (citationsomitted).

13 Pet at 32.

1% Prast-Shaw v. Prilgrim’s Pride Corp., 122 8.W.3d 825, 829 (Tex.App.~—Dallas 2503, pet. denied)
(holding that specific terms™ are given greater weight than general language'"); McCreary v. Bay Area Bank

& Trust, 68 S.W.3d 727, 731-732 (Tex.App.—Houston [14™ Dist] 2001, pet. dism’d) (holding that a
specific provision controls over a general provison).
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based on its own terms, Relators n@y not enforce these arbitration agreements with
respect to the claims asserted by Mr. Nickell. Reators also cite /n re Kepka, 2005 WL
1777996, a *12 (Tex.App.—Houston [1¥ Dist.] 2005, no pet. h.) for the proposition that
"an arbitration agreement may recognize” that Successors nay enforce an arbitration
clause sgned by their predecessor. Here, however, the arbitration agreement itself
contains no such recognition. In Kepka, unlike thiscase, the arbitration agreement quite
clearly included successors by its own terms,

2. Relators Mav Not Enforce the Arbitration Agreement Under the Law
Applicableto Nonsignatories

Relators argue in the alternative that they may compel arbitration as
nonsignatories to the agreement. However, this Court, in McMillan v. Computer
Translation Systems & Support, Inc. 66 S.W.3d 477, 481 (Tex.App.—Dallas 2001, no
pet.), has identified the narrow circumstances where a nonsignatory may compel
arbitration, and Relators cannot meet these requirements. To establish Citigroup’s right
to arbitrate, Relators rely on the first prong of McMillan: when the petition dleges
“substantially interdependent and concerted misconduct by both a anon-sgnetory and one
or more of the signatoriesto the contract.”*® This argument relies on proving that the
other defendant, CGM, is a signatory to the contract. As explained above, CGM Is a
nonsignatory. Therefore, Citigroup cannot compe arbitrationhere.

To edablish CGM’s right to arbitrate, Relators rely on the other prong of

McMillan, which allows a nonsignatory to compel arbitration when "'the nature of the

5 Mitnes, 2002 WL 32940718, at *6 (“Where there is inconsistency between a specific provision of a
contract and a general provision of a contract . . . the specific provison controls') (citations and
quotations omitted).

%8 McMillan v. Computer Translation Systems & Support, Inc. 66 S.W.3d 477, 482 (Tex. App—Dallas
2001, no pet.),
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underlying claims requires the signatory to rely on the terms of t he written agreement
containing the arbitration provision.”*’ However, in this case, m eof Plaintiffs claims
rely on the written agreement — they arebased wholly in tort. Therefore, this prong does
not apply either. As a result, neither Citigroup nor CGM may compel the arbitration of
Mr. Nickell’s claims as nonsignatories.

D, Contrary to Relafors’ Assertions, the Federal Arbitration Act Did Not Reguire
Respondent to Enforce the Arbifration Agreements

Relators selectively quote the Federd Arbitration Act to dtate erroneously that
fudge Montgomery was required to compel arbitration.'® In fact, Section 2 of the
Federal Arbitration Act actually states that an arbitration agreement ""shal be valid,
irrevocable, and enforcesble, save upon such grounds as exist at law or in equity for the
revocation of any contract.”'* The Nickells provided the trial court with anple evidence
of waiver and the non-applicability of the arbitration clauses to Mr. Nickell’s claims
which Judge Montgomery had clear authority to consider.'®

IV. CONCLUSION

The legal and factual record presented to Judge Montgomery fully supports the
conclusion that Relators expressy and/or impliedly waived their alleged right to arbitrate
the claims asserted in the underlying lawsuit. The record Ao supports the conclusion
that Relators Citigroup and CGM ate not entitled to enforce any alleged arbitrationright

with respect to the claims asserted by Mr, Nickell. Judge Montgomery appropriately

157 fd.

% Pet at 28.

oyUs.C§a.

0 See In re Koch Indus., Inc., 49 S.W.3d 439, 444 (Tex. App.—~San Antonio 2001, no pet.) {describing

burden-shifting scheme for enforceability of arbitration provision and expressly permitting proof of
defensesto arbitration) (cited in Petitionat 12-13).
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considered the unique factsin this case — which are significantly different from the facts
underlying any other published cases considering waiver of arbitration rights — and
correctly applied the guiding principlesset forth in the relevant caselaw. Accordingly,
there iS no basis for this Court to conclude that Judge Montgomery clearly abused her
discretion in denying the Motion to Compe by acting unreasonably, arbitrarily, or
without referenceto any guiding rul es or principles.
V. PRAYER

Therefore, for the reasons set forth above, Robert A. Nickell and Natalie Bert
Nickell, red partiesi n interest, request that this Court:

(1)  Deny Relators Request for Oral Argument;

(2)  Deny Relators Petition for: Writ of Mandamus and affirm the Honorable
Sally L. Montgomery's Order Denying Relators Motion to Compel Arbitration and Stay
Proceedings; and

(3)  Grant all other relief to which Respondent Judge Sally L. Montgomery or
Robert A. Nickell and Natalie Bert Nickell, as red parties in interest, may be justly
entitled.

Further, if this Court grantsRelators' request far oral argument, the Real Parties

In Interest respectfully request oral argument, as well.
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NO. 05-05-01459-CV

| NTHECOURT OF APPEALS
FIFTH DISTRICT (F TEXASAT DALLAS

IN RE CITIGROUP GLOBAL MARKETS, INC. (f/%/a SALOMON
SMITH BARNEY, INC.), CITIGROUP INC., and STACY OELSEN

AFFIDAVIT VERIFYING PACTUAL STATEMENTS
IN THE FOREGOING RESPONSE TOPETITION
‘OR WRIT OF MANDAMUS AND SUPPORTING BRIEF

STATEOF TEXAS §
8

COUNTY OF DALLAS 8

BEFORE ME, the undersigned Notary Public, on this day personaly appeared
William S. Snyder, and being by me duly sworn on his oath, deposed and stated as
follows:

[ M/ nameis William S. Snyder. | amover the age of 21 years. 1 am of
sound mind. | have personal knowledge of t he factsin thi s affidavit and | am competent
and qualified to testify.

2. | am counsel of record for Plaintiffs Robert A. Nickell and Natalie Bert
Nickell ("Paintiffs") in theabove-styled proceedingand in the underlying lawsuit.

3. I have reviewed the factual statements contained on pages 2 — 11 of the
foregoing Response to Petition for Writ of Mandamus and Supporting Brief. All of the
factua information contained therein is, to the best of my personal knowledge, true and
correct.

FURTHER, AFFIANT SAYETH NOT.

g
Sworn and subscribed before me onthis { — day of November 2005 to certify

which witness ny hand and seal of office. A} _ -
Ccu 4 & Pm

Notary Public in and for the State of Texas

William 8. Snyde

. CAROL A POOR
%  Notary Public
State of Texas :
N0 My Comem, Expires 10-30-2007 §

AT
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CERTIFICATE OF SERVICE

| hereby certify that on this _* !\Pﬁay of November, 2005, pursuant to the Texas

Rulesof Civil Procedure, atrue and correct copy of the foregoing document was served
on all counsel of record.

JamesBowen
JENKENS & GILCHRIST
1445 Ross Avenue
Suite 3200

Dallas, Texas 75202
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Writ of Mandamus Denied, Opinion issued November 16,2005

In The
@ourt of Appeals

Fifth Bistrict of Texas at Ballas

No, 05-05-01459-CY

IN RE CITIGROUP GLOBAL MARKETS, INC. (F/K/A SALOMON SMITH
BARNEY, INC.), CITIGROUP INC. AND STACY QEL SEN, Relators

Original Proceeding from the County Court at Law No. 3
Dallas County, Texas
Trial Court CauseNo. 04-04729-C

MEMORANDUM OPINION

Before Justices Whittington, O’Neill, and Lang
Opinion by Justice O’ Neill

Relators contend the trial judge abused her discretion in denying their motion to compel
arbitration and stay the proceedings, Thefactsand issuesarewell known to the parties, se we need
nat recount them herein. Based on therecord before us, we conclude relators have not shown they

areentitled to the relief requested. See Tex. R App. P. 52.8(a); Walker v. Packer,827 $.W.2d 833,
839-44 (Tex. 1992) (orig. proceeding). Accordingly, we DENY relators petition far writ of

mandamus.

051459£.p03
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Order issued November 16,2005 NCV 17 7005

InThe
Court af. Appeals
Fifth Bistrict of Texas at Ballas

Nb. 05-05-01459-CY

INRE CITIGROUP GLOBAL MARKETS, INC, (F/K/A SALOMON SMITH
BARNEY, INC.), CITEIGROUP INC., AND STACY CELSEN, Relators

Original Proceeding from the County Court at Law No. 3
Dallas County, Texas
Trial Court Cause ND. 04-04729-C

ORDER
Befor e JusticesWhitiington, O'Neill, and Lang

Based on the Court’s opinion Of thisdate, we DENY relators petition for writ of mandamus,
WeORDER that relators Citigroup Global Markets, Inc. (£k/a Salornon Smith Barney, Inc.), Citigroup

Inc., and Stacy Oelsen bear the casts of this original proceeding.
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NO. 0505 0LEBI-CY e 4 17 3 e

IN THE COURT OF APPEALS
FOR THE ¥FIFTH DISTRICT OF TEXAS
AT DALLAS

IN RE CITIGROUP GLOBAL MARKETS, INC. (f/k/a SALOMON
SMITH BARNEY, INC.), CITIGROUP INC., and STACY OELSEN

PETITION FOR WRIT OF MANDAMUS

From County Court at Law Number 3 of Dallas County, Texas
the Henerable Sally L. Montgomery, presiding

Robert B. Gilbreath
State Bar No, 07904620

CharlesA. Gali
StateBar No. 07281500

JamesW. Bowen
State Bar No. 02723305

JENKENS & GIL.CHRIST,

a Professional Corporation
1445 Ross Avenue, Suite 3700
Dallas, Texas 75202

(214) 855-4500

(214) 855-4300 (fax)

ATTORNEYSFOR RELATORS
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STATEMENT OF THE CASE

Action from which Relators seek relief: Relators seek a writ of mandamus

ordering Respondent, Judge Sally Montgomery, to: (i) vacate her October 3, 2005 Order
Denying Defendants Motionto Compel Arbitration and Stay Proceedings(Appendix tab
I R Vol. I, P. 296) in the underlying case, Cause No. 04-04729-C; Robert A. Nickell, et
al. v. Citigroup Global Markets, Inc., et al., pending in County Court at Law No. 3 of
Dallas County, Texas, and {ii} grant Relators motion to compel arbitration of all claims
in the underlying proceeding to arbitration and stay all tria court' proceedings in
accordance with the Federa Arbitration Act (FAA),9 U.S.C. $ 2 et seq. Appendixtab2.

Natur e of the underlvieg proceeding: The underlying caseisa suit for damages.

Real Partiesin Interest Robert A. Nickell and Natalie Bert Nickell are former investment
clients of Salomon Smith Barney Inc. n/k/a Citigroup Globa Markets, Tnc. and its
employee, Stacy Oelsen. The Nickells sued Relators claiming they were defrauded in
connection with their investmentsin WorldCom Inc. After the underlying proceeding
was remanded to the trial court from federal court, Relators immediately moved to
compel arbitration and to stay proceedings.

Related Appeal: Relators” motion to compel arbitration aiso invoked the Texas

General Arbitration Act, TEX. Ctv. PRAC. & REM. CODE § 171.001 ef seq. Accordingly,
Relators also filed a notice of appeal from Judge Montgomery's denial of the motion to
compel arbitration. See Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266, 272 (Tex. 1992).
The appeal is pending in thisCourt under Cause No. 05-05-01430-CV, and Relatorshave

filed a separate motion in Cause No. 05-05-01430-CV to consolidate this mandamus
t
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proceeding with the related appeal pursuant to In re Falero Energy Corp., 968 §.W.2d
916 (Tex. 2998).

STATEMENT REGARDING PRIOR MANDAMUS PETITION

On October 26, 2005, Relators filed a nearly identical petition for writ of
mandamus in this Court seeking the same relief from the same trial court order. That
original proceeding was assigned cause number 05-05-01459-CV. The Nickells filed a
response that included an assertion Chet the verification in Relators’ mandamus petition
was defective, On November 16, 2005, this Court denied Refators’ petition for writ of
mandamus in an arder stating:

Relators contend the trial judge abused her discretion in denying ther

motion to compel arbitration and stay the proceedings. The factsand issues

are well known to the parties, SO we need not recount them herein. Based

on the record before us, we conclude relators have not shown they are

entitled to the relief requested. See Tex.R.App. P. 52.8(a); Walker v.

Packer, 827 S.W.2d 833, 839-44 (Tex.1992) (orig. proceeding).

Accordingly, we DENY relators petition for writ of mandamus.

(Appendix tab 3).

It appears that the Court agreed with the Nickells® assertion that the verificationin
Relators’ prior petition fox writ of mandamus was defective, Otherwise, the Court would
have consolidated the mandamus proceeding with the related appeal, which is this
Court's usual practice in accordance with the Texas Supreme Court's admonition that:
"'the better course of action fora court of appeals confronted with an interlocutory appeal
and a mandamus proceeding seeking to compel arbitration would be to consolidate the

two proceedings and render a decision disposing of both simultaneously . . . .” /n Re

Valero Energy Corp., 968 S.W.2d 916 (Tex. 1998).
2

104



The verificationsin this petition for writ of mandamus satisfy the requirements of
TexasRule of Appeliate Procedure 52. Accordingly, this origina proceeding should be
consolidated with the related appeal so that the Court may render a decision disposing of

both matters simultaneously.

STATEMENT OF JURISDICTION

This Court has jurisdiction under Article V, Section 6 of the Texas Constitution,
Section 22.221(b) of the Texas Government Code, and Rule 52 of the Texas Rules of

Appellate Procedure. Tipps, 842 S.W.2d at 272.

ISSUE PRESENTED

Did the trial .court abuse it discretion in denying deny Relators’ Motion to
Compe! Arbitration and to Stay Proceedings?

STATEMENT OF EACTS

1 Introduction

Relator Citigroup Globa Markets, Inc. (“CGM”) isa registered broker-dealer and
investment advisor, and it is an indirect, wholly owned subsidiary of Relator Citigroup
Inc. {"Citigroup™"). R. Vol. I, p. 44." Salomon Smith Barney Inc. and Smith Barney
Harris Upham & Co. Inc. both were predecessorsof CGM. JId. To avoid confusion, all
references to CGM and/or its predecessors Will be to CGM, unless the context: requires
otherwise. Real-parties-in-interest Robert A. Nickell and Natalie Bert Nickell, plaintiffs

below, were customerso f CGM. R. Veol. I, pp. 11-13.

" The Record submitted with this Petition isin three volumes, indexed and separated by tabs. The pages
are consecutively numbered. For the Court's convenience, cites te the Record will be “R. Vol. __,p. .7

3
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H. TheAgreementstoArbitrate

In connection with his account number 104-06936-14 at CGM, Mr. Nickell
signed, among other documents, a Margin Agreement. R. Val. |, pp. 47-48. In relevant
part, that Margin Agreement provides.

The undersigned agrees that all controversies between the
undersigned and Smith Barney and/er any of its officers,
directors, or employees present or former concerning or
arising from (i)amy account maintained with Smith
Barney by the undersigned; (ii) any transaction involving
Smith Barney and the undersigned, whether or not such
transaction occurred im such account or accounts; or
(iii) the construction, performance or breach ef this or
any other agreement between us, whether such
controversy arose prior, on or subsequent to the date
her eof, shall be determined by arbitration before any self-
regulatory organization or exchange of which Smith
Barney isa member. Theundersigned may elect which of
these arbitration forums shali hear the matter by sending
a registered letter or telegram addressed to Smith Barney
at 333 West 34" Street, New York, N.Y. 10001, Attn: Law
Department, If the undersigned fails to make such
election beforethe expiration of five (5) days after receipt
of a written request from Smith Barney to make such
election, Smith Barney shall have the right to choase the
forum.

R.Vol. |, p. 48 (emphasis in original).

On a about March 9, 2000, Mr. Nickell signed a New Account Application and
Option Suitability form for account number 104-06936-14 containing substantially
similar language. R. Vol. |, p. 49. Likewise, Ms. Nickell (formerly known as Nataie
Bert), in connection with her accounts at CGM, signed agreements containing

substantially similar arbitration provisions. R. Vol. |, pp. 52-57.
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1. PlaintiffS WorldCom Investments and the Downfall of WerldCom
The Nickells allege that they invested more than $4 million in WorldCom Inc.

n/k/a MICI, Inc. ("WorldCom™) securitiesin 2000 and 2001 in reliance on certain research
reports issued by CGM research analyst Jack Grubman. R. Vol. |, pp. 11-13* The
Nickells allege the reports were “false and intentionally misleading statements about
WorldCom’s performance, the current condition of its business, and the value of its
sock.” R. Vol. 1, p. 10. In June 2002, WoarldCom disclosed that it had overstated its
income on its audited financial statements by over $9 billion from 1999 to 2002. Iz re
WorldCom, Inc. Sec. Litig., 294 F.Supp.2d 431,434 (S.D.N.Y. 2003). WorldCom filed a
Voluntary Petition for Chapter 11 Bankruptcy in United States Bankruptcy Court for the
Southern District of New York on July 21, 2002. .

Theresfter, scores of lawsuits substantially similar to the underlying proceeding
were filed across the country asserting securities fraud and comimeon law claims against
various WorldCom directors, officers, underwriters, accountants, commercial and
investment banks, and research analysts who covered WorldCom. Id. at 434-35. (n
October 8, 2002, pursuant to 28 U.S.C. § 1407, the Judicial. Panel on Muttidistrict
Litigation (the *MDL Panel”) issued an order consolidating 30 WorldCom related
securitiesand ERISA actions in the United States District Court for the Southern District
of New York (the “MDL Court"). 1 re WorldCom, Inc. Sec. & "ERISA™ Litig., 226

F.Supp.2d 1352 (J.P.M.L. 2002). The MDL Pand thereafter issued orders transferring

? The WorldCom investments were made in the accounts gover ned by the agreements discussed above.
R. Vol. |, p. 45.
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and consolidating mere than 80 actionsto the MDIL. Court. WorldCom, 294 F Supp.2d at
435,

In addition to class actions, numerous individual actionswere filed in state court.
WorldCom, 294 F.Supp.2d at 434-35, The magjority of those actions were removed to
federal court as “related to” the WorldCom bankruptcy and transferred to the MDL
Court. Id. Many of those actions allege claims against CGM’s predecessor, Salomon
Smith Barney,.which virtually areidentical to the claims asserted by the Nickells in this
action. The transferred and consolidated WorldCom related actions are now pending in
the MDL Court, before the Honorable Denise L. Cote, as i re WaorldCom, lac. Securities
& “"ERISA" Lirigation, Master File Nos. 02 CIV. 3288(DLC), 02 CIV. 4816 (DLC), and
03 CIV. 6592 {callectively, the" Consolidated WorldCom Proceedinigs™).?

IV. Removal, MDL Transfer,and Remand

On July 9, 2004, before Relators had appeared in the underlying proceeding,
Relators removed the caseto the United States District Court for the Northern District of
Texas, Dallas Divison (the "' Dallasfederal court™). R. Vol. II, p. 308. Relatorsexpressly
stated in the notice of removal that they were “appearing specialy so as to reserve any
and all defenses available under Rule 12 of the Federal Rules of Civil Procedure or
otherwise....” R Vol I, p. 308. As grounds for the removal, Relators alleged that
removal was proper under 28 U.S.C. § 1452 because the action was "'related to” the

pending WorldCom bankruptcy action. 1d.

3 MDL statistics regarding the Consolidated WorldCom Proceedings, as of September 30, 2004, can be
found at www.jpml.uscourts.gov/Statistics/Statistics html.  That shows that 134 cases have been
transferred to the VDL Court and another 24 have been filed in that Court originally. Seep.5

6

108



On August 9, 2004, the Nickells filed a motion to remand. R. Vol. 11, p 393. At
about the same time, Citigroup and CGM filed a Letter of Potential Tag Along Action
with the MDL Panel notifying the panel that the case was subject to transfer to the MDL
Court for consolidated or coordinated pre-trial proceedings. R. Vol. 11, pp. 658-59. (h
August 25, 2004, Relatorsfiled in the Dallas federal court a motion to stay proceedings
seeking the stay of al proceedings until the MDL Panel finally determined which court,
either the Dallas federal court or the MDL Court, would conduct pre-tria activities. R.
Vol. 11, p. 533. In support of its request for a stay, Relators pointed out that a stay would
conserve judicial resources and avoid the possibility of inconsistent rulings on pre-tria
motions by having all motions decided by the same court. R. Vol. I1, pp. 542-543.

On September 9, 2004, the MDL Panel issued Conditional Transfer Order No. 30
(“CTO-30"} conditionally transferring the case, among others, to the MDL Court. R.
Vol. 11, p. 572. On October 11, 2004, the Nickells filed with the MIDL. Pand amotion to
vacate CTO-30. R. Vof. I, p. 797. After it was fully briefed (R. Vol. 111, p. 797 and
p. 891), the MDL Panel, on December 6, 2004, overruled the motion to vacate, and it
issued a final Transfer Order. R. Vol. IiI, p. 897. TheDallasfederal court never ruted on
either the motion to remand or the motion to stay.

Once the case was transferred to the MDE Court, it became subject to the MDL
Court's May 28,2003 ConsolidationOrder. R. Vol. |, pp. 125-35. Among other things,
the Consolidation Order ordered that, with respect to “Individual Actions' such as the
underlying proceeding, the requirement that any defendant named or served"'must move,
answer or otherwise respond in that action isstayed.” R. Vol. |, p. 127. That same Order

7
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‘also expressly preserved any and all defenses. R. Vol. |, p. 127,

The underlying proceeding aso became subject to, among other things, the MDIL.
Court's June 11, 2003 Order to Show Cause why the MDL Court’s Opinion issued an
March 3, 2003 denying a motion to remand and the MDL Court's Opinion on May 5,
2003 on certain individual actions did not require a summary denia of the Nickells
motion to remand. R. Vol. III, p. 853. On January 18, 2005, the Nickells filed a
Responseto Show Cause as required by those Orders. R. Vol. 111, p. 899.

Thereafter, certain events transpired that fed Relatorsto conclude that it would be
in the best interest of all partiessimply to agreeto remand to thetrial court as opposed to
fully briefing and obtaining a ruling an the jurisdictional issues. See infra Part . I). 2.
Accordingly, on February 11, 2005, the parties filed a Stipulation and Order agreeing
“that this action shall be and hereby is remanded to the County Court at Law No. 3,
Dallas County, Texas, where the action was originaly filed,” R. Vol. III, p. 928. Inthe
Stipulation and Order, to which both Relators and the Nickells agreed, Relators again
specifically stated that they were'"appearing specialy to reserveany and ail defenses. . .
. R. Vol 111, p. 928. The MDL Court approved this Stipulation and Order in the form
submitted on January 24,2005. 7d

Relators at all times intended to present their Arbitration Motion once it was
finally determined which court would conduct pre-trial activities and the Nickells’
arguments with respect to subject matter jurisdiction were resolved. R Vol. |, pp. 137-
38. Indeed, Relators motion to stay pending MDL transfer discussed above expressly

stated that it was filed without waiver of any defenses"*including, but not limited o, - . .

8

110



the requirement that Plaintiffs arbitrate, not litigate, their claims." R. Veol. 11, p. 539, n.|.

V. Relators Motion to Compel Arbitration
On March 21, 2005, after remand, Relators filed their first pleadings in the trial

court hy the filing o their Original Answer and their Motion to Compel Arbitration and

Stay Proceedings and Brief in Support (the" Arbitration Motion™). R. Vel. I, pp. 31 and

. 35. Before filing their Arbitration Motion, Relators did not, in any court: (1) seek or

obtain discovery;-(2) respond or abject to discovery; (3) filea motion for summary
judgment; (4) file a motion for judgment on the pleadings; (5) seek a trial setting; or
(6) fileany cross-claims, counter-claims, or third-party claims. R. Vol. |, p 137,

Moreover, with the exception of filing a Motion to Dismissin the Dallas federa
court under Federa Rule of Civil Procedure 12{b}6),* Relators never sought a ruling
from any court regarding the merits of the Nickells’ claims. Id. With respect to the
Motion to Dismiss, Relators agreed with counsel for the Nickells, immediately after the
filing of the Motion, that the Nickells need not respond to the Motion at that time because
Relators were not seeking a ruling on that Maotion at the time. Id. In fact, the Nickells
never responded to the Motion to Dismiss, and no court ever ruled on or considered the
Motion. Id.

At notime did Relatorsexpressto any court, either orally o inwriting, directly or
indirectly, that they were expresdy waiving their right to compel the Nickells” claims to

arbitration or that they chose to litigate the Nickells’ claims in court as opposed to

“ Under FED. R. CIv. P. 12, Relators were required to file an answer or Rule 12 motion or risk entry of
default judgment.
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arbitration. Nevertheless, the Nickells responded to the Arbitration Motion with two
arguments. R. Vol. I, p. 58. First, they argued that Relators expresdy a impliedly
waived their right to compel arbitration by removing the case to Dallas federal court,
successfully obtaining the transfer of the case to the MDL Court over the Nickells’
objections, and ultimately agreeing to a remand to the trial court. Next, the Nickells
argued that CGM, as a successor to Smith Barney and Salemon Smith Barney, Inc. — the
parties to the' agreements containing arbitration clauses with Mr. Nickell — and
Citigroup, parent of CGM, are not entitled to claim the benefits of the arbitration
agreement with respect to Mr. Nickell’s claims. R. Vol. |, pp. 72-92.

After Relators replied to the Nickells’ opposition (R. Vol. I, p. 94), Judge
Montgomery conducted a hearing on August 12,2005. R. Vol |, pp. 196-254. By Order
dated October 3, 2005, Judge Montgomery denied the Arbitration Motion in its entirety.

R. Vol |, p. 296.

ARGUMENT

I Asa matter of law, Relatorsdid not waive their right to compel arbitration.

With one exception discussed below in Part I1. C, the Nickells” only defenseto the
Arbitration Motion: rested on waiver arguments. Although Judge Montgomery did not
provide any explanation for her Order, a review of the transcript from the hearing and the
associated briefing makes it clear that the Order was based on waiver. Accordingly, that

point isaddressed firdt.

10
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A.  This Court and others have held that a " strong presumption” exists
against waiver, and the Nickells bore a “heavy burden" o overcome:
that presumption.

There is 3 strong presumption against finding a waiver of arbitration, and the
party claiming that the right to arbitrate has been waived bears a heavy burden.”
Republic Ins. Co. v. Paico Receivables, LLC, 383 F.3d 341, 344-47 (5" Cir. 2004); Texas
Residential Mortgage, L.P. v. Portmarn, 152 8.W.3d 861, 862 (Tex. App. — Dallas 2005,
no pet.). As aresult, any doubts regarding waiver areresolved in favor of arbitration. In
re Bruce Terminix Co., 988 §.W.2d 702, 705 (Tex. 1998); Walker v. J.C. Bradford &
Co., 938 F.2d 575, 577 (5th Cir. 1991). A waver of an arbitration right must be
intentional, so inferring waiver from a party's actions is appropriate " only if the facts
demonstrate that the party seeking to enforce arbitration intended to waive its arbitration
right.” TexasResidential Mortgage, 152 5.W.3d 2t 862 (emphasisadded),

A party does not waive a right to arbitration merely by delay. In re Serv. Corp.
Intern., 85 S.W.3d 171, 174 (Tex. 2002). Moreover, a court will not find a party bas
waived a right to enforce an arbitration clause'" by merely taking part in litigation, uniess
the party has substantially invoked the judicial process to the opposing party's
detriment.” Texas Residential Mortgage, 152 8.W.3d at 862; Republic Ins., 383 F.34d at
344.

As the Fifth Circuit, construing the FAA, has emphasized, procedura acts taken
before a motion to compel arbitration do not coustitute a waiver. Ingead, “ordinarily,
courts find waiver only if the party seeking arbitration has actively tried and failed to
achieve a satisfactory result in the litigation before turning to arbitration, such as moving

11
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for summary judgment or otherwise seeking a final judicia reselution of the dispute. . ,
.7 Republic Ins., 383 F.3d at 344 (A party only invokesthe judicial processto the extent
it litigatesa specific claim it subsequently seeksto arbitrate.”) (emphasis added).

B.  TheNickells failed to meet their heavy burden to overcome the strong
presumption against awaiver of arbitration.

1 Relators did not intemntionally and substantially invoke the
Judicial process by actually litigating the Nickells’ claims.

Relatorstock no action tu seek a determination o f the Nickells® claims while the
underlying proceeding was pending either in the Dallas federal court, the MDL Court, or
thetria court. Morespecifically, Retators neither served nor responded to any discovery.
Relators did not file a motion for summary judgment or a motion for judgment on the
pleadings.® Relators did not seek atria setting, and no trial ever was scheduled. Relators
filed no counterclaims or third party claims, Indeed, Relators never even filed an answer
setting forth their defenses to the Nickells’ claims until after the case was remanded to
thetrial court. Moreover, when Relatorsfiled their answer, they specifically pled that the
Nickells were required to arbitrate, not litigate, their claims (R. Vol. I, p. 31), and they
simultaneoudly filed the Arbitration Motion. R. Vol. |, pp. 31, 35.

In light of the fact that Refators took no action that could be construed as seeking
to litigate the Nickells’ claims, the Nickells pointed to the following as the bases of their

waiver argument: (1) Relators removal of this case to federal court; (2) the transfer of

* As noted above, Relatorsdid fifea Motion to Dismiss pursuant to Rule 12(b)6) of the Federal Rules of
Civil Procedure. However, Relators were forced to file that Motion or face yet another waiver argument
with respectto Rule 12 defenses o a defauntt judgment. In any event, Relators promptly after the filing of
that Motion reached agreement with the Nickells that they did nat need & respond, as Reilators were not
seeking a ruling an the Motion at that time. R. Vol. |, pp. 137.
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that case to the MDL Court; (3) the remand of this action to this Court by agreement of
the parties, and (4) certain statements, taken out of context, from Relators briefing in
connectionwith al} of the foregoing. Asa matter of law,? those actions and statementsdo
not constitute waiver, asshown below.

a. As a matter of law, removal, remand and jurisdictional
related activitiesdo not constitute waiver.

Texas courts and the Fifth Circuit have specifically held that remova and
removal-related procedural activity do not result in a waiver of a parties right to
arbitrate, repeatedly reversing findings of waiver in circumstances similar to these here,
See, e.g., Williamv. Cigna Financial Advisers, Inc., 56 ¥.3d 656 (5th Cir. 1995); Walker
v. JC Badford & Co., 938 F.2d 575 (5th Cir. 1991); American Bankers Life Assurance
Co. d Florida v. Mister, 344 F.Supp.2d 966 (N.D. Miss 2004); In re Winter Park
Constr., Inc., 30 S.W.3d 576 (Tex. App.—Texarkana 2000, no writ.);In re Koch Ind., Inc.,
49 S.W.3d 439 (Tex. App.~San Antonio 2001, no writ). Those cases show, with no
uncertainty, that the Nickells® waiver arguments are without merit.

In Williams, the defendant removed the action to federal court, filed a motion to
dismiss that was fully briefed and denied some eight months later, answered the
plaintiff’s complaint, asserted a counterclaim, and engaged in discovery, all before
seeking arbitration. 56 F.3d at 658, 661. Nevertheless, the Fifth Circuit reversed the
district court's waiver finding. 7d. at 661; accord Walker, 938 F.2d at 576-77 (reversing

lower court's waiver finding that was based on removal and defendant's “positively

% “The waiver determination isa questiond lan." Texas Residential Mortgage, 152 8.W.3d at 862; In re
Serv. Corp. Intern., 85 5.W.3d 171, 174 (Tex. 2002).
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invoking federal court procedures. . .”). B American Bankers, the Northern District of
Mississippi, applying Williams, was more dir ect:
Fifth Circuit precedent makesit plain that removal of a case

to federal court and remand-reated activities aone do not
constitute substantial invocation of the judicial process.

344 F .Supp.2d at 969.

Accordingly, the court found no waiver even though the defendant filed its maotion
after a year of litigation involving removal, the filing of pleadings including
counterclaims, jurisdictional briefing, and remand-related discovery. The court agreed
with the defendant that it necessarily had to address subject matter jurisdiction issues
beforeit could have addressed the arbitration issues, and activitiesrelated to those issues
thereforedid not constitutewaiver. Id

Likewise, in In Re Winter Park, the court reversed a waiver finding even though
the defendant engaged in discovery, removed the case, and actively opposed a motion to
remand, which ultimately was granted. 30 5.W.3d at 578:

[The defendant here] did not actively try to achieve a
satisfactory result of  the litigation before it sought arbitration.
It answered the suit, it removed the suit temporarily to the
federal court, and it participated in some discovery. We find

that this activity by [the defendant] does not satisfy
[plaintiffs] "heavy burden” to show a waive.

In re Winter Park, 30 S.W .3d at 579.
In Koch, the San Antonio court reached the same conclusion on Similar facts,
Koch, 49 S.W.3d at 446. Accordingly, under these unanimous authorities, Relators did

not waive arbitration as a matter of law.
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b. Relators consistently and expressly preserved their right
to compel arbitration.

In addition to not invoking the judicial process, Relators went further to avoid a
waiver of ther arbitration right. Although unnecessary, Relators expresdy preserved

arbitration from the outset of this case as follows:

June9,2004 CGM and Citigroup were initiadly served
with citations
July 9,2004 Relators first appeared by filing a Notice of

Removal "appearing speciadly so as to
reserve any and all defenses available under
Rule 12 of the Federal Rules of Civil
Procedure or otherwise. .. .”” R. Vol. 11,
p. 308,

August 25,2004 Relators moved to stay all proceedings
pending determination of MDL transfer
"without waiver of any of ther defenses,
including, but not limited to, . . . the
requirement that Plaintiffs arbitrate, not
litigate, their claims,”™ R Vol. II, p. 539,
n. 1.

December 23,2004 The MDL Panel finally transferred to the
MPDL Court. Under the Consolidation Oxder
entered by the MIDI. Court, the requirement:
for Relators to move, answer, or respond

" In thetrial court, the Nickells argued, and the Court questioned, whether a right to compe arbitration is
a"defense’ R. Vol. |, pp. 202-03. Reators readily acknowledge that the right to compel arbitration is
not a specific defense under TEX. R. C1v. P. 94 or FED. R. Civ. P. 12(b), but such a right routinely is
referred to as a" defense” and it often is raised initially in a pleading such as an answer. See, e.g.,
Tenneco ReSNs, Inc. v. Davy Intern, A.G., 770 F.2d 416, 420 (5th Cir. 1985}. Regardless, Rdators
submit that these semantics are not important to the waiver analysis. See Mapeo v. Chevron US.A.
Prodlucts Co., 237 F.Supp.2d 739, 745 {8.D. Tex. 2002) (“Although the court commends Chile's {the
non-movant’s] counsel for an excellent job in his attention to the parties pleadings, this court feels
condrained nat to dwell on a pleading technicality, inasmuch as to do so would inappropriately
amdiorate the strong burden that Chile must carry for this court to find that Chevron waived its
arbitration rights. Rather, the court turnsto Chile's substantive concerns of whether Chevron waived its
rights by substantially invoking thejudicial processat Chiie’s expense).
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was “dayed” and all defenses were
"preserved.” R. Vol. |, p. 127.

February 11,2005 The paties agreed to remand. The
Stipulation and Order, signed by dl parties,
stated that Relators were "appearing
specidly to reserve any and al defenses. . .
” R.Vol. 111, p. 928.

March 21,2005 Relators filed their Original Answer and
Acrbitration Motion.

Accordingly, Relators did mare than was necessary to preservetheir arbitration rights.

2. The Nickells failed to prove that they suffered any prejudice.

a. Relatorsdid not seek to arbitrate the “same issues' they
previously had litigated.

Even if the trial court correctly determined that the Nickells met their heavy
burden to prove that Relators substantially invoked the judicial process, that alone is not
enough. The Nickells also must have established in the trial court that they were
prejudiced by Relators' invocation of thejudicial process. Republic Ins., 383 F.3d at 346.

For purposss of an arbitration waiver argument, “[plrejudice ... refers to the
inherent unfairness in terms of delay, expense, or damage to a party's legal position that
occurs when the party’s opponent forces it to litigate an issue and Jater seeks to arbitrate
that same issie." Id. (emphasis added). In that regard, the courts have nated that three
factors are particularly relevant: (1) while discovery relating to non-arbitrable claims is
not prejudicial, discovery retating to all of the plaintiff’s ¢laims, including those that were
conceded to be arbitrable, could result in prejudice; (2) time and expense incurred in

defending against a motion for summary judgment; and (3) a party’s failure to assert
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procedural motion practicein federal court and the approximate seven month delay while
the case was in federal court. This " pregudice" however, was caused, in large part, by
the Nickells themselves. The Nickells promised to arbitrate claims with the Relaors.
They alone could have avoided all motion practice, delay, and expense, including that
associated with this mandamus proceeding, if they had simply asserted their clams in
arbitration in the first instance as they agreed.

Moreover, once it became apparent, ‘only a few weeks after Relators were served,
that Relators intended to stand on their arbitration right, the Nickells could have agreed
then to arbitrate, thus avoiding all expense and delay about which they now compiain.
Indeed, because Relators never filed an answer or a motion for summary judgment in
federa court, the Nickells, before transfer to the MDL Court, could have dismissed their
claims, without preudice, simply by filing a notice of dismissal, and then instituted
arbitration proceedings. FED. R. Civ. P. 41{a)(1).

Additionally, the Nickells greatly exacerbated the expense and delay associated
with the procedural motion practicein federal court. First, they opposed MDL. transfer,
even though the outcome in the MDL Panel was a foregone conclusion, as the MDL
Panel had ruled previoudy on numeroussimilar motions. Although the question was not
even close (see R Vol. III, p. 897), the Nickells filed a motion to vacate CTO-30. R
Vol. 11, pp. 797, 891. The MDL Panel, however, summarily reected the Nickells’
arguments. R. Va. 111, p. 897, |f the Nickells simply had conceded such an obvious

point, thousands of dolfars would have been saved, and approximately three months of
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delay would have been avoided.?

Next, the Nickells opposed Relators efforts to stay all proceedings after removal
pending a resolution of the MDL transfer issue — a motion specifically desi gned to avoid
unnecessary expense — even though those motions have been customarily and routinely
granted in recent years by courts all over the nation, including courts considering
WorldCom related claims like those asserted by the Nickells. See, e.g., New Mexico
Sate Investment Council v. Alexander, 317 B.R. 440 (D.N.M 2004) (Staying a
WorldCom-related case under the same circumstances).

Although the Nickells now cast themselvesas innocent victims of expensive and
“fraudulent” removal, they opposed the motion to stay and motion to transfer for one
reason: the Nickells desperately wanted the Dallas federal court to rule on the
jurisdictional issue before the case could be transferred to the MDL Court. The MDL
Court had overruled many similar motionsto remand on many prior occasions, and it had
even put in place a show cause procedure to ded with those motions summarily and
quickly. See, e.g., Inre WorldCom, Inc. Sec. Litig., 293 B.R. 308 (S.D.N.Y.2003). The
Nickells sought to delay the transfer and avoid a stay solely because they liked their
chances on the remand issue in the Dallas federal court better than in the MIDL Court.
Having themselves created much of the delay and expense, the Nickells should not be
alowed to claim Relators waived arbitration as aresult of that same expense and delay.

Finally, the Texas Residential Mortgage case firmly puts to rest any argument

¥ if the Nickells had not opposed CTQ-30, It would have become final on September 24, 2004. The
Nickells' opposition, however, delayed that finality until December 23, 2004. This is dgnificant
consideringthat the undetlying proceedingwas in federal court for a total of approximately seven months.
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regarding the delay asserted by the Nickells establishing prejudice. The Nickells in the
present case suffered, at most, an approximate seven month delay while this case was
pendingin federal court.

In Texas Residential Morigage, the plaintiff suffered a ten month delay and
incurred attorneys fees engaging in discovery and preparing its case for trial. This Court
flatly stated that “our review of the record uncovers absolutely no evi dence that [the
plaintiff] suffered prejudice as a result of Texas Residential's ten month delay in moving
to compel arbitration.” 152 S.W.3d at 864; see also Williams, 56 F.3d at 661 (9 month
delay not a waiver); American Bankers, 344 F.Supp.2d at 969 (one year delay not a
waiver); and Walker, 938 F.2d & 577 (approximately two year delay not a waiver).
Because the Nickells have likewise failed to present any evidence of prejudice, they too
failed to meet their heavy burden of proving waiver.

C. Reéatorsdid not expressy abandon their right to compel arbitration.

[ Relatorsmade no clear, overt act that would amount to express
waiver.

The Nickells attempted to distance themselves from the authoritiescited above by
arguing that Relators “expressly” waived arbitration by making " express statements and
procedural choices attempting to invoke federal jurisdiction that expose, time and again,
their clear and unwavering choice of litigating thisaction in a federal forum." R. Val. |,
p. 74. Of course, because Relators never expressed an intent to waive their right to
compel arbitration - indeed, they specifically preserved their arbitration right from the

outset of this case as described above - the record is remarkably devoid of any such
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expresswaiver. The Nickells did not in the frial court — and cannot in this Court — cite
to any part d the record where Relators affirmatively or expressly stated that they
waived or abandoned their right to compel the Nickells ' claims to arbitration.

Instead, the Nickells selectively quoted, out of context, short statements from
documents filed by Relators in federal court on the issues of jurisdiction, MDL transfer,
or a stay pending MDL transfer, R. Vol. |, pp. 15-19. Those short quotes, when
considered in the context in which they were made, provide no evidence of express
waiver. I[nstead, those statements were made in the context of purely procedural motions,
unrelated to the merits of the Nickells’ claims, in an effort to have the case placed before
the most appropriate court to consder pre-trial motions, ircluding the Arbitration
Motion. Moreover, if the removal, filing of counterclaims, engaging in limited
discovery, and obtaining a ruling on a motion to dismiss do not amount to waiver as
established by the cases cited above, Relators actionsbelow clearly do not.

No Texas or Fifth Circuit court has discussed the distinction, if any, between
express and implied waiver in the context of an arbitration motion. In other contexts,
however, this Court has held that an "'eqress waiver is shown by clear, overt acts
evidencing an intent towalve. ...” Maoney Aircraft, Inc. v. Adams, 377 S.W.2d 123,
126 (Tex. Civ. App.~—Dallas 1964, no writ) (consideringthe distinction between express
and implied waiver in the context of a plea of privilege). Implied waiver, an the ather
hand, “occurs when a party, often inadvertently, takes some action inconsistent with his
position” /d.

This distinction was applied in Gilmore v. Shearson/dmerican Express, 811 F.2d
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108, 109 (2nd Cir. 1987) (overrulingon other grounds recognized by McDonrell Douglas
Fin. Corp. v. Pennsylvania Power & Light Co., 849 F.2d 761, 765 (2nd Cir. 1988)). In
that case, the court found express waiver of an arbitration motion when the defendant
affirmatively withdrew its arbitration motion and actively engaged in litigation on the
merits. The "overt act" in that case was the expresswithdrawal of the motion. See, e.g.,
Century Indemnity Co. V. Viacom Intern., Inc., 2003 WL 402792, at *6 (S.D.N.Y. Feb.
20, 2003) (not designated for publication) (applying the ""overt a¢t” Versus "' inconsistent
actions" distinction to reject aclaim of express waiver of arbitration.).

Closer to home, Judge Godbey, in Walker v. Countrywide Credit Industries, Zxc.,
2004 W1 246406, *2 (N.D. Tex. Jan, 15, 2004) (not designated for publication),
considered an argument similar to that raised by the Nickells. In that case, the plaintiffs
argued that defendant’s counsel’s Statements to the court on a motion to transfer venue
constituted an express waiver. In arguing the transfer motion, defendant's counsd stated
that “upon transfer to the Northern District of Texas, the court could preside over pending
Cdifornia state law claims . . .” and that ""there's nothing that prevents the Texas court
from litigating this action.” id.

Although the court did not discuss specifically the express versus implied waiver
distinction, it rejected the plaintiffs waiver arguments. Id. at *3. In so doing, Judge
Godbey recognized the strong presumption against a finding of waiver under the Federal
Act, and he took particular note of the context in which defendant's counsel's statements
were made. Id. at #3.

In the underlying proceeding, Relators never took any overs act indicating an
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intent to waive their arbitration right. And, when considered in their proper context,
Relators arguments below on the procedura issues do not indicate otherwise.
2. Although the Nickelis label their argument “express waiver,"

they are in fact trying to avoid their heavy burden by using
semantics.

Lacking any evidence of “overt acts” to support their expresswaiver argument, the
Nickells argued that the selected quotes indicated that, if the case had remained in federal
court, Relatorswould not have sought to compel the Nickells® claimsto arbitration. See,
e.g., R.Vol. |, p. 78. Stated another way, the Nickells did not argue that Relatorsovertly
waived ther rights. Instead, they argued that, from Relators conduct, the trial court
could irnfer Relators' intentto litigate, as opposed to arbitrate.

The Nickells engaged in a game of semantics. They in fact argued implied waiver,
but they labeled it "'express waver” in an attempt to avoid the numerous cases cited
above. Moreover, the Nickells’ counsel conceded to the trial court that, under the
implied waiver standard discussed above in Part 1. A., their waiver argument failed. See
R. Vol. |, pp, 226-27 (“Mr. Sayles [counsd for Plaintiffg]: . ... Our main paint isthereis
an express waiver. Expresswaiver. Some of the cases cited by Mr. Gall [counsel for
Relatorg] involve an implied waiver . . . . I agree with everything he [counsel for
Relators] said if thisis an implied waiver case.”) (emphasis added). The simple fact is
that, under controlling law, Relators did not waive their arbitrationright: (1) they did not
substantially invoke the judicial process to the Nickells” detriment; and (2) they did not

affirmatively o expressly waive arbitration.
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D. Rdators removal to federal court and subsequent transfer to the MDL
Court were proper and supported by numerous authorities.

1 Relaters proceeded in good faith. ard in reliance on well
supported legal arguments.

In connection with their waiver arguments, the Nickells essentially argued that a
finding of waiver was warranted as a sanction. Throughout the Nickells' Opposition to
the Arbitration Motion in thetrial court, they referred to Relators removal of this case to
the Dallas federal court and ultimate transfer to the MDI. Court as "specious,”
“frivolous,” “fraudulent,” and as “blatant forum ShObﬁﬂg," and they argued that, if
Relators had been successful in keeping this case in the MDI. Court, Relators would not
have sought arbitration. R. Vel. |, pp. 65, 66, 70, 84, and 86.

First, with respect to the latter point, the Nickells argument is flatly wrong.
Relators submitted uncontroverted evidence in the trial court (R. Vol. 1, p. 137) that
established unequivocally Relators intentions. Relators believed that the MDL Court
was the proper court to resolve pre-trial motions, including the Arbitration Motion.
Relators intended to compel the Nickells” claims to arbitration in the MDL Court, after
that Court had determined issueswith respect.ta subject matter jurisdiction. (Indeed, that
Is why they specifically reserved the defense when they first appeared in thiscase.) A
federal court without subject matter jurisdiction cannot properly compel a case to
arbitration, and the jurisdiction issue therefore had to be resolved first. CIGNA Health
Care d S. Louis, Inc. v. Kaiser, 181 F.Supp.2d 914, 919 (N.D. 111.2002).

Although their motives are irrelevant, Relators removal and transfer efforts were

not frivolous or in bad faith. Relators will not re-argue those points here, but the
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authorities are in the Record. See, e.g., R. Vol. 11, pp. 533, 550, 663, 811. Rdators,
however, will point the Court to New Mexico State Investment Council v. Alexander, Jr.,
317 B.R. 440 (D.N.M. 2004) that was issued just after Relators removed the underlying
proceeding to the Dallas federal,court an dmost identical facts.

Alexander aso arose out of the accounting fraud allegedly perpetrated by
WorldCom. The plaintiffs were investors in WorldCom common stocks and bonds who,
on April 20, 2004, instituted suit against @ number of investment and commercial banks,
including CGM, asserting claims for violation of the New Mexico Securities Act and
commmon law claimsfor negligent representation.

As here, the bank defendants removed the Alexander case to federa court an the
grounds that it was "related to" WorldCom’s banksuptcy, and they thereafter sought the
transfer of the case to the MDL Court. Alexander, 317 B.R. at 442, Vol. II. The
plaintiffs filed a motion to remand, arguing that the removal of the case to federal court
was improper because “WorldCom emerged from bankruptcy prior to the removal of this
action....” Id. at 444. The defendants filed a motionto stay the case to aliow the MDL
Panel to consider the transfer motion. Jd.

The Alexander court stayed the case, and deferred any ruling on the plaintiffs
motion to remand, so the jurisdictional issues could be resolved by the MDL Court. 317
B.R. at 446. Far from finding the Relators jurisdictional argument “frivolous™ as Jabeled
by the Nickells, the Court found that “{ilt is not obviousthat the removal was improper.
What is obvious, however, is that the 'related to' jurisdiction question raised in pl ai nti ffsy

motion to remand is both factually and legally difficult.” fd. at 444.
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Additionally, the Alexarder court noted that the issues before it, like the issues
that were present in this case, were “similar or identical to those in other bondholder
cases that had been, or will be, transferred to the MDL Court.”" Id. at 446. The court
stated that, "having one court decide the complex jurisdictiona issues raised in the
numerous bondholder actions ebviously saves judicia resources and reduces the risk of
inconsistent rulings.” |d. Finally, the court held that, although a stay would delay the
action, such a delay would not be substantial. 1d. The court further rioted that the
plaintiffsin the New Mexico action, like the Nickelis in the present action, "'waited nearly
two years after WorldCom filed for bankruptcy to file this action, and have not
demonstratedthat a brief delay would substantially affect their rights.” Id.

As the Alexander court held, and as more fully explained in the Relators' briefing
on the various jurisdictional and procedural issues contained in the Record, the
jurisdictional issues presant in this case were complex, and Relators arguments clearly
were not frivolous. Relators merely sought to have those issues addressed by one court to
save expense and avoid the possibility of inconsistent results that could result by having
different courts consider the same issues, Once those jurisdictional issues were
addressed, the Nickells’ predictions notwithstanding, Relators at al times planned to
formally assert their previously expressed right to compel the Nickells’ claims to
arbitration in the MDL Court, if it found that it had jurisdiction, or in thetrial court, if the

MDL Court found that it lacked jurisdiction.
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2. Relators’ subsequent decision to agree to remand also was
reached in good faith.

It was not until after Lae January 2005, when the MDL Court requested a response
from Relators on the arguments raised by the Nickells regarding the Court’s subject
matter jurisdiction in light of WorldCom’s emergence from bankruptey (R. Vol. 11, p.
927) that Relatorsdeterminedto no longer pursue federal court jurisdiction. TheNickells
make much of Relators decision in February of 2005 to agreeto aremand. Proving that
no good deed goes unpunished, Nickells asserted that the agreed remand itseffis evidence
of Relators bad motive. R. Vol. I, pp. 75-76. TheNickells® arguments are not supported
by the Record.

The Record does support, however, that a number of factors went into Relators
decison to agree to remand. First, the MDIL. Court had ruled an many previous remand
motions without requesting responsive briefing from those who opposed remand. i re
WorldCom, Inc. Sec. Litig., 293 B.R. 308 (S.D.N.Y. 2003); In re WorldCom, Inc. Sec.
Litig., 294 B.R. 553 (S.D.N.Y. 2003); In re WorldCom, Inc. Sec. Litig., 2003 WL
21031974, at * 2-3 (S.D.N.Y. May 5,2003); in re WorldCom, lac. Sec. Litig., 2003 WL
21702284 (S.D.N.Y. July 23, 2003). In the present case, the MDI, Court requested that
Relators brief the issue, thus indicating thar a deviation in the MDL Court's prior
analyses of its subject matter jurisdiction may have been under consideration. At the
very leagt, the Court's request for briefing indicated that several months could pass before
the issue was decided by the MDL Court, and that a series of appeals from many affected

cases likely would follow.
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Moreover, in 2004, Citigroup and its related entities entered into an agreement to
settle the consolidated WorldCom class action securitiescase. In light of that seftiement,
therelatively few cases that had been, a could be, filed after WorldCom emerged from
bankruptey, and the further expense and delay that would have been incurred in deciding
the Nickells and other plaintiffs remand motions and the appeals thereof, Relators
agreed simply to remand this action so that it could get the arbitration issue resolved
more quickly and with less expense.

Indeed, although the Nickells complain of the relatively short delay that occurred
from theinitial removal of this case until the agreed remand, Relators could have delayed
consideration of the merits of the undertying proceeding for many years, i delay had
been their motive, by filing a responsive brief and, if unsuccessful, seeking appellate
review. Thesimple fact is that Relators” motives were never based in delay, and Relators
have at all times proceeded in good fzith, without evil motive, and on the basis of weil
supported legal arguments to address the issues, procedural and otherwise, presented by
the underlying proceeding. Relatorstherefore respectfully submit that the Nickells’ name
calling and accusations below were not only irrelevant to the arbitration issue, but also
they wereunfounded.

For these reasons, Relators respectfully submit that, as a matter of law, the trial
court abused its discretion when it ruled that Reators waived their right to compel the

Nickells’ clamsto arbitration.
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II. TheFAArequired thetrial court to emforce the arbitration agreements.

A.  Theagreementsevidenced transactionsinvolving commerce, contaiaed
valid, written arbitration provisions, and the Nickells’ claims are
within the scopeof thearbitration provisons.

The Federal Arbitration Adt requires judicia enforcement of a wide range of
arbitration agreements in written contracts''involving commerce 9 U.8.C. $2. Section
2 of the FAA provides:
A written provision in any ... . contract evidencing a
transaction involving commerce to Settle by arbitration a
controversy thereafter arising out of such contract or
transaction, or the refusal to perform the whole or any part
thereof, or an agreement in writing to submit to arbitration an
existing controversy arisng out of such a contract,
transaction, or refusal, shali be valid, irrevocable, and
enforceable . . ..

9 U.8.C. § 2 (emphasisadded).

Courts have broadly interpreted the “involving commerce' requirement and found
it satisfied even by the most remote involvement with interstate commerce. See Allied..
Bruce Terminix Cos., Inc. v. Dobson, 513 U.S 265 (1995). Thisjudicial interpretation
comperts with the liberal pelicy favoring arbitration, which is unequivocally endorsed by
the United States Supreme Court. See Southiand Corp. V. Keating, 465 U.S. 1, 10 (1984);
Moses H. Cons Mem'l. Hosp. V. Mercury Constr. Corp., 460 U.8. 1, 24-25 (1983). Mare
specifically, the Court has stated that **any doubts concerning the scope of the arbitrable
issuesshould be resolved in favor of arbitration.” Id.

The Nickells’ account agreements relate to investment accounts through which

they made investments in national securities markets. Because the account agreements,
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including the explicit agreements to arbitrate, are in writing and indisputably involve
commerce, the provisons of the FAA are applicable and mandatory. See Merriil Lynch,
Pierce, Fenner & Smith, Inc.\. Wilson, 805 3.W.2d 38, 39 (Tex. App.—Fl Paso 1991, no
writ) (a securities account agreement is a contract for the purpose of trading securities
and thereby clearly involves commercefor purposes of the Federd Act).

According to Section 4 o the Federal Act, a party who finds himself in court over
a matter that is designated for arbitration by coniract"r;iay betition the court for an order
directing the adverse party to participatein arbitration. 9 U.S.C. § 4. The Supreme Court
has affirmed that, “Jbly itsterms, the [FAA] leaves no place for the exercise of discretion
by a district court, but instead mandates that district courts shall direct the parties to
proceed to arbitration an issues as to which an arbitration agreement has been signed."
Dean Witter Reynold's, Inc. v. Byrd, 470 U.S. 213,218 (1985).

In the present case, Relators introduced authenticated copies of numerous account
agreements containing arbitration provisions. The arbitration clauses at issue are broad
and sweeping in ther scope, and they clearly evidence the parties agreement to arbitrate
“all controversies” concerning “any account” and "any transaction involving Smith
Barney arid the undersigned whether or not such transaction occurred in such account."
R. Vol. |, pp. 39, 44-57 (emphasisin original). Moreover, the agreements expressly
apply to CGM, its"" successor organizations,” and its “employees, present or former . ..,"
such as Qelsen. Id.

Importantly, the Nickells offered no evidence or argument in the trial court that.

(1) the agreements did not involve commerce; (2) Plaintiffs claims were outside the
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scope of the arbitration provisions; or (3) the arbitration provisions were invalid or
unenforceablefor any reason. See Inre Kellogg Brown & Root, Inc., 166 S.W.3d 732,
737 (Tex. 2005) (Under the FAA, a party must establish (1) a valid arbitration agreement
and (2 that the claims fall within the scope of the agreement). Accordingly, the tria
court had no discretion under the Federal Act to refuse to compe the Nickells® claims to
arbitration and to stay thelitigation.

B.  Citigroup also was entitled to compel arbitration.

A non-signatory may compel asignatories claims to arbitration:
When the signatory to the contract containing an arbitration
clause raises allegations of substantially interdependent and
concerted misconduct by both the nonsignatory and one or
more Of the signatories to the contract. Otherwise the
arbitration proceedings between the two signatorieswould be

rendered meaningless and the federa policy in favor of
arbitration effectively thwarted.

Grigson v, Creative Artists Agency, 210 F.3d 524, 527 (5th Cir. 2000) (quoting MS
Dealer Serv. Corp. v. Franklin, 177 ¥.3d 942, 947 (11th Cir. 1999)). Texas ceurts also
have embraced the reasoning in Grigson, and they have applied that rule to compel
claims against non-signatoriesto arbitration on many occasions. McMiiian v. Computer
Translation Systems & Support, Inc., 66 S.W.3d 477, 481 (Tex. App.-Dallas, 2001, no
writ); {n re Merrill Lynch, Pierce, Fenner & Smith, Inc., 2002 WL 31165172 (Tex. App.—
Dallas 2002, orig. proceeding) (not designated for publication); In re Koch Indus., Inc.,
49 §.W.3d 439, 447 (Tex. App.—San Antonio 2001, orig. proceeding); Merrill Lynch,
Pierce, Fenner & Qmith, Inc. v.. Eddings, 838 S.W.2d 874, 878-89 (Tex. App—Waco

1992, writ denied); Brown v. Anderson, 102 S.W.3d 245, 249 (Tex. App.~Beaumont
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2003, pet. denied); Valero Energy Corp. v. Teco Pipdine Co., 2 S.W.3d 576, 591-93
(Tex. App.—Houston [14th Dist.] 1999, no writ).

The Nickells raise alegations of substantially interdependent and concerted
misconduct by CGM and Citigroup. See Grigson, 210 ¥.3d a 527. They allege that
“CGM, acting through Grubman and other CGM employees, engaged and participated in
acts, practices, and courses of businessthat defrauded and deceived the Plaintiffs (among
others) in connection with the purCHase of WorldCom stock.” R. Vol |, pp. 13-14. The
Nickells’ alegations against Citigroup are limited to its indirect ownership of CGM.
They allegethat “Citigroup had the power to control a influence the transactions, events,
and circumstances giving rise to CGM’s and Grubman’s violations of the T{exas]
Sfecurities] Alct].” R. Vol. 1, p. 17,

Those allegations of substantially interdependent and concerted misconduct are
further demondrated by the Nickells’ claim of common law fraud by CGM and
Citigroup:

Citigroup, asCGM’s controlling corporation with supervisory
responsibilities, knew about the fraudulent reports being
issued by Grubman and other CGM employees, encouraged,

perpetuated, and/or participated in that fraud, and benefited
from it.

R. Vol. |, pp. 18-19. The arbitration provisions signed by the Nickells therefore applied

to their claims against Citigroup.

C. Under applicable law and the terms of the agreements, CGM, as
successor to Smith Barney, may enforce thearbitration provision.

The Nickells argued in the trial court that the documents upon which CGM rdied
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to compel Mr. Nickeli’s (not Ms. Nickell’s) claims to arbitration are not effectiveas to
CGM because “they do not apply to successors. . .” of 8alomon Smith Barney (SSB) or
Smith. Barney Harris Upham & Co., Inc. (SBHUC). R.Vol.1 p. 90. The Nickells’
argument was incorrect.

Relators submitted two agreementscontaining arbitration provisions signed by Mr.
Nickell. R.Vol. 1, pp. 47 and 49. The first is between SBHUC and Mr. Nickell, and it
specifically' states that it “shall inure to the benefit of Smith Barney's present
organization, and any successor organization or assigns.” R. Vol. |, p. 48. Thesecond is
between Mr. Nickell and S8B, and it likewise provides that it “shall inure to the benefit
of SSB’s present organization and any successor organization or assigns.” R. Val. |,
p. 50.

Through the Affidavit of Dan N. Wilhite, Relators established, and the Nickells
did not dispute or controvert, that SSB and SBHUC are predecessorsof CGM. R. Vel. |,
p. 45, Indeed, in their own pleadings, the Nickells judicially admitted that fact. R. Vol. |,
p. |, 99 3, 4, 8, 21 and 46; see Jn re GTE Mobilnet d South Texas Ltd. Partnership, 123
SW.3d 795, 798 (Tex. App—Beaumont 2003, no pet.)(holding that plaintiff's reference
in pleadingsto defendant as successor-in-interest constituted a judicial admission).

Because ordinary principles of contract law are used in determining a parties’ right
to compel arbitration, American Realty 7rust, fnc. v. JDN Real Estate-McKinney, L.P., 74
S.W.3d 527, 531-32 (Tex. App~Dallas 2002, writ denied); In re Kellogg Brown & Root,
166 S.W.3d at 738, it is clear that successors in interest may enforce the terms of

arbitration agreements to which their predecessors are parties, when the contract so
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provi des:
An arbitration agreement may recognize that certain non-
parties who have the appropriate sort of privity with one of
the signatories = those such as assignees, agents, subrogated
insurers, representatives, trustees, third party beneficiaries,

etc. — are bound by the agreement because those types of non-
parties'stand in the shoes’ of one of thesignatories. . , .

Inre Kepka, ___ S.W.3d __, 2005 WL 1777996, at *12 (Tex. App.—~Houston [1st Dist.]
July 28, 2005, no pet.); see also Capitan Enters., Inc. v. Jackson, 903 8.W.2d 772, 775
(Tex. App.~El Paso 1994, writ denied).. As with any contract, an assignee such'as a
successor-in-interest can be bound to the terms of the arbitration agreement signed by a
predecessor-in-interest.

D.  Alternatively, the Nickells are estopped from avoiding their
agreemeats to arbitrate.

Additionally and alternatively, even if the Court concludes that CGM, as SSB’s
and SBHUC’s successor, is not entitled to enforce the arbitration provisions as a
SUCCESOr to a signatory, equitable estoppel nevertheless dictates that the Court should
compel the Nickells” claims to arbitration. " Severa courts of appealshave recognized an
estoppel theory whereby nonsignatories to an arbitration agreement have standing to
compel arbitration against a signatory, and the signatory is estopped from avoiding
arbitration with a nonsignatory when the issues which the nonsignatory wants to resolve
areintertwined with the agreement that the signatory signed,” Grigson V. Creative Artists
Agency, L.L C., 210 F.3d 524 (5" Cir. 2000); MeBro Planning and Dev. Co. v. Triangle
Elec. Const. Co., Inc., 741 F.2d 342 (11" Cir. 1984). This theory applies when a
signatory to the written agreement must rely on the terms of the agreement to assart its
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claims against the nonsignatory such that the signatory's claims make reference to o
presumethe existence of the written agreement, or the signatory's claims arise out of and
relate directly to the written agreement, See MS Dealer Serv. Corp. v. Franklin, 177 F.3d
942, 947 (11™ Cir, 1999); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Eddings, 838
S.W.2d 874, 878-89 (Tex. App.~Waco 1992, writ denied).

The agreements that the Nickells signed, and which contain the arbitration
provisions, allowed them to open and maintain their accounts at CGM and its
predecessorsin which they purchased WorldCom securities. Thus, the Nickells’ claims
arise out of or relate directly to those agreements. They should not be allowed, on the
one hand, to avail themselves of the benefits of the agreements by trading securities
through, and by maintaining accounts with, CGM and its predecessors, but, on the other
hand, avoid the parts of the agreements such as the arbitration provisions. In re Kellogg
Brown & Root, 166 S.W .3d at 740-41. Accordingly, Relators are entitled to arbitrate the
Nickells’ claimson the basis of equitable estoppel.

PRAYER

For the foregoing reasons, Relators respectfully request that the Court issue a writ
of mandamus to Respondent directing her to set aside her Order of October 3, 2005 and
to enter an order granting the Arbitration Motion in its entirety. Finaly, Relators
respectful ty request that the Court grant thein such other and further relief to which they

may show themselves justly entitled.

35



Respectfully submitted,
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State Bar N0. 07904620

Charles A, Gall
State Bar No. 07281500
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YERIFICATION OF APPENDIX, RECORD, AND PACTS

STATE OF TEXAS §
§
COUNTY OFDALLAS §

Before me, the undersigned authority, on this day persondly appeared James W.
Bowen, the person whose name iS subscribed below and who, upon his oath and based
upon persona knowledge, stated that (1) he isone of the attorneys of record for Relators
in this original proceeding and in the underlying case; (2) the items contained in the

Appendix and in the Record far thi s mandamus proceeding are trize and correct copies of
the original documents; and (3) all facts stated in this Petition, other than those facts

separately verified by Mr. Dan N Wilhite, are trpean corrzcj Z

Jameg W, Bowen

Given under ny hand and official seal of office this /4f day of December, 2005.

Notasy Public J%{Eate of Texas

@"“ Ty BEVERLY A. TOMASSI
+] Hotary Public, State of Texas
it Comm. Expires 06-10-2007

&
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SRS S

VERIFICATION OF FACTS
STATEOFTEXAS §

9
COUNTY OF DALLAS §

Before me, the undersigned authority, on this day personally appeared Dan N.
Wilhite, the person whose name is subscribed bdow and who, upon his oath, states as
follows: (1) he is Senior Vice-President/Branch Manager of Smith Barney, a division of
Citigroup Global Markets, Inc. (“CGM™); (2) he has personal knowledge of the facts
contained in Parts | and 11in the Statement of Factsinthis Petition; and (3) such facts are

true and correct:

Pan N. Wilhite

Given under my hand and official seal of office this _(3 day of December, 2005,
|

U2

Notary Public, State of Texa@

o

A

g

SRy, LISA ARMSTRON
A «% NOTARY PUBLIC
(2} STATE OF TEXAS
P My Comm Expives 14-13-0007
P e o L S Ve T S

SR RRTRE IR
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the above and foregoing has been
served by hand delivery upon the following counsel of record and Respondent on this
15th day of December, 2005:

Counself or Real Partiesin |nterest:

Richard A. Sayles

Will S. Snyder

Sayles Lidji & Werbner
4400 Renaissance Tower
1201 Elm Street

Ddlas, Texas 75270

Respondent:
The Honorable Sally L. Montgomery

Judge of the County Court at Law No. 3
601 Records Building

Ddf las, Texas 75202 /}M //{ '
. 4 ) Dl
h{ﬁw. Bowen
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Jenkens & Gilchrist J—

A PROPESSTIONAL CORTORATION (512)499-3800

CHICAGD, FLLINOIS
(312) 425-3900
SUTTE 3700 {713 951-3300

DALLAS, TEXAS 75202 Ry
PasanEda, CALTFORNIA

(214) 855-4500 (626) §78:7400

James W. Bowen FACSTMILE (214) 8554300 oy st

(214) 855-4355 Wasamcizon, DC.
jbowen@jenkens.com www.jenkens.com (202) 326-1500

April 6, 2006

Via Hand Delivery

Ng. LisaMatz, Clerk

Fifth Court of Appeals

Georgel. Allen, 8r. Courts Building
600 Commerce Sredt, 2™ Floor
Dallas, Texas 75202-4658

Re  Courtof AppealsNumbe: 05-05-01430-CV
Citigroup Global Markets, Inc. (fk/a Salomon Smith Barney, Inc.), Citigroup Ine.
and Stacy Oelsen v. Robert A. Nickell and Natalie Bert Nickell

Dear N8. Matz:

Please present this bost-submission letter briefto the pand assgned to this case, Justices
O’Neill, Morris and Mazzant,

During ora argument, counse for Appelleesasserted that Appellants are not entitled to
bring an appeal unde Section 171.698(a)(1) of the Texas Civil Practice and Remedies Cade
because the parties’ agreement contains a choice-of-law clause sdecting New York law. For
threereasons, that argument iS without merit,

First, section 171.098(a)(1), which providesfor aright of appeal from an orde denying a .
motion to compel arbitration, iS procedural. Even when the parties have selected the laws of
another jurisdiction, Texas law still governs pracedural iSsues Owens-Corning Fiberglas Corp.
v. Martin, 942 8'W.2d 712,721 (Tex, App.—Dallas 1997, nOpet.).

Second, New York law also providesa right of appeal from an order denying anti onto
compel arbitration. Flanagan v. Prudential-Bache Sec., Inc., 495 N.E.2d 345, 347 fu.* (N.Y.
1986). Thus, because there ISno conflict between Texas law and New York law 0N this iSue,

Appellants are entitled to bring this appeal under Section 171.098(a)(1). n re AdvancePCS
Health L.P., 172 8.W.3d 603, 606 (Tex. 2005).

DALLAB3 1172329v2 64355-00003
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Third, oral argument was the first time Appelleesraised any argurnent abont the New
York ¢hoice of law provison'int he agresments at issue. Appellees did not present that argument
to the trial court, and they neither briefed that issue on appeal nor raised it in their motion to
dismiss filed i n this case Accordingly, Appéliees have waived that argument. See TEX. R. APP.
P. 38.1(h) and 38.2(a)(1).

Finally, counsd for Appelleesrepeatedly informed the Court at oral argument that Texas
cases routinely hold that the Federal Arbitration Act (the “FAA™) preempts the Texas General
Arbitration Act (the “TAA™), and that we have cited D authority otherwise. TO the contrary, in
addition tothe Valero case discussed at oral argument, we cited the Court previoudy fo In re
Nexion Health at Humble, Inc., 173 8.W.3d 67 (Tex. 2005) for the propostion that the FAA only
preempts the TAA to the extent they are inconsistent.! Sce Appellants® Responseto Appelless
Motion to Dismiss Appeal filed on December 22, 2005. |n Nexion, the Supreme Court found
preemption “in this case" because the TAA imposes additiond signature requirements irn
personal injury cases not required under the FAA. Nexion, 173 S.W.3d at 70. Importantly, the
Supreme Court did not hold that the FAA, when it applies always preamptsthe TAA. Instead, it
set forth a four part test to maekethe preemption deterruination, onepart of which is whether “(4)
state law affectst he enfor ceability of t he agreement [to arbitrate].” Id. at 69,

In the presnt case, the T M does nut “affect the enforceability” of the agreementsto
arbitrate, AsAppelleesdo not dispute, t he agreements & issue arejust as enforceable under the
TAA & they are under tHe FAA. Accordingly, under the test recenily announced by the
Supreme Court in the FAA does not preempt the TAA in the presant case.

TWB:bt
Enclosures

cc.  Richard A. Sayles (via CMRRR No. 7003 1680 0000 3092 6533)
| Will Snyder (via email)
Charles A. Gall
Rob Gilbreath

All oft he preemptioncases cited by Appellees are lower court opiniens that pre-date Nexion.

DALLAS3 1172329v2 6435500003
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SAYLES|WERBN.:R

Z
: ec BEIVE
April 7,2006 R Appeals
APR ¢ 7 2006
Vis HAND DELIVERY
LisaMatz, Clerk of the Court Lisa Maftz ek
Fifth Court of Appeals clerk, 50 Distny

600 Commerce Street, 2™ Floor
Dallas, Texas 75202

Re  Citigroup Global Markets, Inc. (fi/a Salomon STithBarney, Inc.), et al.,
Appellants. v. Robert A. Nickell and Natalie Bert Nickell, Appellees; Cause
No. 05-05-01430-CV

Dear N&. Matz:

Please submit this post-submission letter brief to Justices Mazzant, O’Neill, and
Morris, who heard oral argument in this case this past Wednesday, April 5,2006, Thisbrief
respondste the post-submission letter brief Appellants sent yesterday.

The post-submissionletter brief Appelantssubmitted on April 6,2006 (“Appellants®
Letter Brief”) attempts to advancefour positions, three of which Appellantstook during the
April 5 ord argument in this case. Appellants first attempt to support the notion that the
Texas Arbitration Act ("Texas Ad"), specifically Section 171.098(a)(1), permits them to
pursue an interlocutory appeal of the trial court's denial of their motion to compel
arbitration, even though the arbitration agreements at issue expresdy invoke New York law
and exclude the laws of any other states, including Texas. Appellantsbase this argument on
the incorrect proposition that the Texas Act is procedural, not substantive, and, therefore,
may be invoked despite the contracts® choice of law clauses. Tn support of this faulty
proposition, Appellants cite a single case, hens- Cor ni ng Fiberglass Corp. v. Martin, 942
S.W.2d 712,721 (Tex.App. —Dallas 1997, no pet.).

Remarkably, the Martin case has nothing to do with arbitration or the Texas Act -
which explains why Appellants do not discussit or provide a parenthetical descriptionof it.
Equaly remarkable is the fact that Appellants do not address or attempt to distinguish
(becausethey cannot) a 2002 Texas Supreme Court casedirectly er point, which Appellees
included in their April 3, 2006 letter to the Court, a letter listing seven additional cases for
the Court to consider and copying Appellants counsd, That case, J» re J.D. Edwards
World Solutions Company, 87 S.W.3d 546, invelved a dispute over whether the Texas Act,
the Federa Arbitration Act ("Federd Act”), or the equivaent Colorado act applied, The
party seeking arbitration maintained that the Federal Act applied and, therefore, pursued
only nandanus relief to reverse the tria court's denial of the motionto compel arbitration.
While the arbitration contract included a Colorado choice of law clause, the party resisting
arbitration claimed the Texas Act applied because the contract referred to the Uniform
Arbitration Act, from which the Texas Act wasderived. The Texas Supreme Court rejected
this argument and concluded, “{t]here isno contractual or legal basis for applying Texaslaw
to the issuesin this case in light of the express contractual references to Colorado law arid
theUAA.” Id. at 549. Explaining its decision, the Supreme Court stated that the 144
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limited referenceto the UAA is not sufficient to invoke Texaslaw or
the TAA [i.e., the Texas Act] as the law governing the arbitration
agreement. Although there remains a question about whether federd.
law, Colorado law or the UAA controlsthe resolution of the disputed
issues in this case, we need not decide which applies, or o what
extent, becausethe resultisthesame under al three. Id. at 550.

The Supreme Court then proceeded to conditionally grant the requested writ of mandamus,
further acknowledging that the Federa Act or Colorado act applied, not the Texas Act. Id.
a 551-552.

Undoubtedly, J.D. Edwar ds demonstrates that because arbitration acts amount to
substantive law, not procedura, a party wishing to inveke the Texas Act must demonsirate
that it applies. While Appelants have correctly demondrated that the Federal Act applies
because the contract at issue affects interstate commerce (and in fact, they expressy
conceded that the Federal Act appliesat the outset of tho April 5 oral argument), they have
not even attempted to explain how or why the Texas Act applies. Instead, they have
incorrectly presumed that it applies without any allegationsor argument and despite clear
New Y ork choiceof law provisonsthat affirmatively exclude Texas law.

At least three other Texas Supreme Court cases establish that athough the Federal
Act, like the Texas Act, contains provisions prescribing procedural vehicles for relief, it is
substantive law, not procedural. In In re L&L Kempwood Assoc., 9 S.W.3d 125, 127-28
(Tex. 1999), the parties disagreed on whether an arbitration contract choosing the "law of
the place where the [construction] Project is located"” invoked the Federd Act or the Texas
Act. Recognizing that both acts cannot sSimultaneously apply (as Appellants erroneously
advocatein this case), the Texas Supreme Court reasoned that because the Federal Act "is
part of the substantive law of Texas," it should apply to the exclusionof the Texas Act. The
Court granted the Federa-Act-based mandamus relief and dismissed the Texas-Act-based
interlocutory appeal asmoot." Accordingly, because t he Federal Act is substantive law and
completely displaces the Texas Act whenever it applies, the Texas Act mugt also be
substantive, dthough both depend on and must coordinate with the Texas Rules of Civil
Procedure and the Texas Rulesof Appellate Procedure.

Finally, pure logic dictates that if the Texas Act were really procedura, it would
aways apply, evenin lieu of the Federal Act, since Texas courts are governed exclusively
by Texas procedural rulesand laws. Clearly, that is not thecase.

Turning to the second argument in Appellants Letter Brief, Appellants assert that
New York law, like Texaslaw, providesaright of appeal from an order denying a motion to
compel arbitration. Citing /# re Advance PCS Health L.P., 172 S.W.3d 603, 606 (Tex.

! See also Capital Income Properties v. Blackmon, 843 8.W.2d 22, 23 (Tex. 1992) (considering Federal-Act-
based mandamuspetition and declaring that the Federal Act "iSpart of the substantivelaw of Texas'); Jack B.

Anglin, 342 8.W.2d 266, 271 (Tex. 1992) (alo finding that the Federal Act was substantive law).
116738.¢1
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2005) for support, Appdlants contend that, because both acts permit an appeal, Section
171.098(a)(1) of the Texas Act allows them to pursue an interlocutory appeal under New
York’s arbitration act (the “New York Act™). But Advance PCS Health has nothing to do
with a party’s rights to pursue the interlocutory appeals prescribed under Section
171.098(a)(1) (indeed, the parties there agreed that the Federal Act applied and,
appropriately, only mandamus relief was pursued). It merely standsfor the uncontroversial
proposition that when there are no conflicts in the relevant, substantive provisions of t wo
states’ arbitration acts, it doesn’t matter which act applies. See id a 606. As Appellants
well know, Section 171.098(a)(1) permitsan interlocutory apped only when the motion to
compel arbitrationis properly bused on z4e Texas Act, not the New York Act, the Federal
Act, or any other arbitration act.” Knowing thi's, Appellantshave also filed two mandamus
petitions because their motion to compel arbitration was based on the Federal Act, even
though. the Federal Act also providesaright of appeal and there are no conflicts between the
relevant, substantive provisons of the Texas Act and the Federal Act. Therefore, for the
same reasons, they would have had to pursue mandamaus relief, not an interlocutory appedl,
on any motion to compel arbitrationbased on the New Y ork Act.

As their third point of contention, Appellants incorrectly claim that “oral argument
was the first time Appellees raised my argument about the New York choice of law
provisions in the agreements at issue™ Nothing could be farther from thetruth. In fact,
Appelleesnoted the applicationof these provisionsin their Responseto Defendants Motion
to Compel Arbitration and Stay Proceedings. There, Appellees pointed out that the
arbitration agreements & issue' contain New Y ork choice-of-law provisions supporting the
applicability of ” New York law. See Relators Record in support of their December 15,
2005 Mandamus Petition (i.e., their second mandanus petition) at 92, n. 101. Appellants
have never contested this point. Moreover, the determination of which states law appliesis
aquestion of law for the court to decide. Torrington Co. v. Stutzman, 46 S.W.3d 829, 848
(Tex. 2000). It isundisputed that the parties have selected New York law to apply to the
contracts at issue; accordingly, that choice should be given full effect, See Duncan v.
Cessna Aircraft Co., 665 S.W.2d 414, 421 (Tex. 1984). Otherwise, as Appellants would
haveit, the Court should ignore the contract at issue and intentionally apply the wrong law.

As a final point of contention, Appellants’ Letter Brief assarts that, despite
Appellees ord arguments, Appellants have cited authority for the proposition that the
Federal Act does not always preempt the Texas Act when both apply.. Appellants claim that
Inre Valero Energy Corp., 968 S.W.2d 916 (Tex. 2998) and Jn re Nexion Health at Humble,
Inc, 173-S'W.3d 67 (Tex. 2005) support this propostion. At Wednesday's hearing,
Appellants argued that Valero substantiated their position because, in that case, the Supreme
Court refused to bear a Federal-Act-based mandamus petition until the appellate court
concluded its consideration of the corollary Texas-Act-based interlocutory appeal. Justice
O’Neill questioned whether it was clear from the opinion whether the Federal Act or Texas

? See, e.g., Jack B. Anglin, 842 8.W.2d at 266,272 (Tex. 1992) (finding that the Texas Act does not permit
interlocutory appeals of orderson motions made under the Federal Act and wrging the TexasLegidatureto
amend the Texas Adt to permit Such appeals).

116738, v1
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Act applied. And, as Appellee's counsel argued, it was not at all clear which act applied In
fact, a careful review of the case indicates that the Federal Act did not apply because the
appellate conrt refused to consider the mandamus petition, having denied the motion for
leave to fileit. Therefore, the Supreme Court’s decision to held off on considering the
mandamus petition was perfectly well-reasoned because, if the appellate court gave the
mandamus petitioner the relief it sought through its Texas-Act-based interlocutory gpped,
the mandarsus petition would be moot.

In re Nexion lends no more support to Appellants’ positionthan ¥alere. There, the
Supreme Cowrt Smply noted that there was a direct conflict between the relevant,
substantiveprovisions of the Texas Act and the Federal Act, which amounted to an obvious
case of preemption. But the Court did not say that such a direct statutory conflict was
required for preemption to occur. Doing so would have overruled several previous Texas
Supreme Court decisionsand scores of appellate court decisions throughont the state where
the courts determined that the Texas Act was preempted simply becausethe contract at issue
affected interstate commerce and/or the parties agreed that the Federd Act applied, and not
because of any determination that adirect statutory conflict existed.

In a footnote of Appellants’ Letter Brief, they erroneoudy contend that “[alll of the
preemption cases cited by Appellees are lower court opinions that pre-date Nexion.” In
truth, the Reply in Support of Appellees Motion to Dismiss Appeal cites three post-Nexion
appellate court decisions dismissing Texa&Act based interlocutory appedls for want of
jurisdiction and/or under preemption principles.” And none of these cases required a direct
conflict between relevant, substantive statutory provisions(i.e., a Nexion-type preemption)
to find that the Texas Act was preempted.

Also, Appellees April 3 letter to the Court (which, again, copies Appdlants
counsel) lists a Texas Supreme Court case and an appellate case that post-dates Nexion, both
of which concluded that the Federal Act preempted the Texas Act without finding a
statutory conflict. In EZ Pawn Corp. v. Mancias, 934 SW.2d 87, 91 (Tex. 1996), the
Supreme Court, faced with an arbitration contract inveking both the Texas Act and the
Federal Act, correctly determined that it could not apply bot h and must chooseone. The EZ
Pawn decision concludesthat the Federal Act ' prevails” over the Texas Act without looking
for or finding a direct conflict in statutory provisions(i.e., a Nexion-type preemption). And
every other Texas SupremeQurt decision in the history of Texasjurisprudence involving a
situation where, as here, the Federal Act indisputably apfhes has applied it instead d the
Texas Act, without requiring a Nexion-type preemption.” Again, while Nexion notesthe

? See Reply Brief at 3, 0.7 (citing Zankinetics, Inc. v. Texas Workforce Comm’n, 2005 WL 3489805 *1 (Tex.
App.—Houston [14% Dist] Dec. 21, 2005, no pet. b); Kroupa v. Casey, 2005 WL 3315279 * 14 (Tex.
App~—Houston [1* Dist.] Dec. 8, 2005, no pet. h.); Cappadonna Electr. Mgmt. v. Cameron County,
S.W.3d__,2005 WL 3211453 * 1-2 (Tex. App.—Corpus Christi Dec. 1,2005, no pet. h.).

? See, e.g., in re L&L Kempwood Assoc., 9 $.W.3d 125, 127-28(Tex. 1999) (applying Federal Act instead of
Texas Act even though the contract provided for both); Prudential Sec. Inc. v. Marshall, 909 8.W.24 896, 899
{Tex. 1995) (""When a party asserts aright to arbitration under the {FA A}, the question of whether a dispute is

subject to arbitration is determined under federa law™); Capital INCOMe Properties v. Blackmon, 843 S.W.2d
116738,
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existenceof adirect conflict between statutory provisions, it doesnot, as Appellants suggest,
require such a conflict for preemptionto occur.

Further, as Appellees argued at Wednesday's hearing, there are dso no appdlate
cases in Texasjurisprudential history determining that, although the Federal Act applied, the
TexasAct should apply inlieu of or i n addition to it.”

The post-Nexion appellate court case cited in Appellees April 3 letter to the Court
bears mentioning. In Banc 0 America Agency of Texas, Ine. v. Pickard, 2206 W1. 20001
(Tex. App. — Fort Worth Jan. 5, 2006, no pet.) (not designated for publication), the
appellant/relator, represented by Robert Gilbreath (Who appears as lead appellatecounsel on
Appdllants pleadings), pursued mandamus relief and an interlocutory appeal despite the
paties agreement that the Federal Act applied. The Fort Worth Court of Appeals applied
the four-part Nexion test touted in Appellants Letter Brief. And even though there was no
conflict between relevant, substantivestatutory provisons (i.e., No Nexion-type preemption),
the court effectively concluded that the Federal Act preempted the TexasAct. Specifically,
the court held:

All partiesagree that the ... caseinvolvesinterstate commercethrough
a sae of securities. We agree and hold that the dispute between the
parties involves arbitration under the FAA; therefore, the defendants
interlocutory appeals under the TAA areimmaterial and are dismissed.
Ida*l.

The court went on to deny the requested nandanuis relief; affirming the trial court's denial
of appellant/relator’s motionto compel arbitration. Id. at *2.°

22, n. 1 (Tex.1992) (noting that Corpus Christi Court of Appeals dismissed corollary interlocutory apped for
want of jurisdiction, denying application for writ of error (by separate order), and gramting writ of mandamus).

* Only one case, Mony Sec. Corp. v. Padilla, 132 3)W.3d 201 (Tex. App. — Corpus Christi 2004, pet.

dismissed) {eited in Appellees briefing), even discusses this possibility. In Padilla, the lone dissenting jugtice
proposed that ““refusal to grant mandamus relief under the FAA, does not preclude the exercise of owr
jurisdiction to review and consider [the] interlocutory appeef under the [TAAL™ Id. at 203. But the well-
reasoned majority opi ni on points out that, if this proposal weretrue, there would rarely be any need to pursue
mandamus relief and engage in the jurisdictional gap-filling prescribed by the Texas Supreme Court in the
Anglin case. 1d. at 203, n. 4. Accordingly, the Padilla Court dismissed the corollary interlocutory appeal for
want of jurisdiction. For additional Dallas Court, of Appeals decisonsfinding that the Federal Act preemptsthe
Texas Act or renders it moeot without requiring a Nexion-type preamption, see fu re Merrill Lynch Pierce
Fenner & Smith, Inc., 131 S.W 34709 (Tex. App. - Dallas 2004, no pet.); n re Merrill Lynch Pierce Fenner
& Smith, Ine., 2002 WL 31165172 (Tex. App. ~ Dallas Oct. 1, 2002, no pet.)not designated for publication);

Q ow v. Wellness Int'] Network, Lzd., 2002 WL 1917664 (Tex. App. — Dallas Aug. 21, 2002, pet. denied)(not
designated for publication); American Realty Trust, Inc. v. JON Real Estate-MoKinney, L.P., 74 3.W.3d 527
(Tex. App. — Dallas 2002, pet. denied); McMitlan v. Computer Transl ation Sys. & Support, Inc., 66 S\ W.3d
477 (Tex. App. — Dalas 2001, no pet.); Thomas James 4ssociates, Inc. v. Owens, 1 8'W.34 315 (Tex. App. ~
Dallas 1999, no pet.); Zn reSmith Barney, 1998 W1. 394944 (Tex. App. — Dallas Jul, 16, 1998, pet, denied}{not
designated for publication); and Phillips v. ACS Municipal Brokers, Inc., 888 3, W.2d 872 (Tex. App. — Dallas
1994, no wvit).
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Moreover, as pointed out by Appelleesat Wednesday’s hearing, mandamus will not
issuewhere there is “a clear and adequate remedy at law, such as anormal appeal.” Walker
V. Packer, 827 S.W.2d 833, 840 (Tex. 1992). Theefore, if, as Appdlants contend, the
courts could simultaneously consider a Texas-Act-based interlocutory gpped and aFederal-
Act-based mandamus petition, then the numerous Texas Supreme Court and appel late court
decisons granting mandamus relief where both acts seemingly applied would have been
wrongly decided. Interestingly, if this Court had granted Appdlants requested mandamus
relief instead of denying it, Appellants’ current arguments, if persuasive, would vitiate that
relief, Of course, for obvious reasons, Appelantswould not be making such arguments had
they been granted their requested mandamus relief.

In conclusion, Appdlants have conceded that the Federal Act applies and cannot
demonsgtrate that the Texas Act applies along with the Federal Act or New York Act.
Additionaly, they cannot overcome the fact that no case in the history of Texas procedural
jurisprudence supports their position that the Federal Act and Texas Act can apply
simultaneously. Therefore, Appelleesrespectfully request that the Court grant their Motion
to Dismiss Appellants® interlocutory gpped. Appellees further request that the Court deny
Appellants Second Mandamus Petition vithot need for a response brief from Appellees
under TEX. R. App. P. 52.4.

wsnvder(@swiriallawl com
(214) 939-8714

Counsel for Appellees/Real-Parties-in-Interest

/WSS
cC: James Bowen
Counsd for Appellanis/Relators

® Interestingly, Mr. Giilbreath apparently pursued the very same strategy in a 2004 Dallas Court of Appeals
case, |n re Mervill Lynch, Pierce, Fenner & Smith, /nc. v. Fox, 131 8.W.34 700 (Tex.App. — Dallas 2004, no
writ). Despite the arbitration confract's obviousaffect on interstate cormmerce, Mr. Gilbreath’s cHent, Merrill
Lynch, pursued both an interlocutory gppeal and mandamus relief. The court, citing the Supremacy Clause of
the United States Qxstitution applied the Federa Act simply because the contract involved the sale of
securities and interstate commerce, not because of any Mexion-type preemption. Id. at 712. Accordingly, the
court dismissed the interlocutory appeal as moot, determined that mandamus was the only available remedy,
and denied the mandamus petition requesting that t he trial court's order denying a motionto compel arbitration

be vacated. Id.
116738.v1
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James W. Bowen FACSIMILE (214) 855-4300 oy 460000

{214} 8554355 WaSHINGTON, DC.
jhowen@jenkens.com www.jenkens.com (202) 326-1500

April 17, 2006
Vid HAND DELIVERY

Ms. LisaMatz, Clerk

Fifth Court of Appeals

Georgel. Allen, Sr. Courts Building
600 Commer ce Street, 2™ Floor
Dallas, Texas 75202-4658

Re  Courtof AppealsNumber: (b-05-01430-CV
Citigroup Global Markets, Inc. (fik/a Salomon Smith Barney, Inc.,), Citigroup Inc.
and Stacy Qelsen V. Robert A. Nickell and Natalie Bert Nickel!

Dear Ms. Matz:

v

Please submit this letter, whichis a post-submissonreply to Appellees’ letter dated April
7, 2006, to the Pand who heard this case on April 5, 2006, Justices Morris, O'Nei, and
Mazzant. We apologize for the flurry of post-submisson letters, but it was necesstated by
arguments Appellees raised after the briefing inthi s case closed,

At oral argument and in the post-submission | ettersprovided by the partieson April 5 and
April 7, the real question at issue in this case — Whether the trial court correctly ruled that
Appellants waived their right to compel Appellees’ claimsie .arbitrationby removing the case to
federal court and having the case transferred by the Judicial Panel for Multidistrict Litigation to
the New York federal court — hasbeen obscured by procedural and jurisdictiond arguments. To
some extent, Appelantsare guilty of having taken Appellees “bait” in this regard, because, en
the facts and the law, Appeltants Should no doubt win this case, and Appeliees’ non-merits

arguments implicitly recoguize that fact. Indeed, at oral argument, Appellees essentially chose
pet to argue the merits of this case.

Appelleessubmitthi s letter in an attempt o re-focus this case on the merits by suggesting

to the Court that, if it werete take up Appédlants mandamuspetition consolidated with and into
this appedl, it could avoid all of the procedural and jurisdictional arguments before the Court.

DALLASI 1175154v1 64355-00003
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This letter also brifly replies to Appellees arguments briefed for the first time in their April 7
letter.

Appelless April 7 letter only reinforces the nead for t he Court to rule an the substantive
issues presented in the mandamus petition, because the interlocutory appesl under the TAA, and
aong with it the jurisdictional, preemption, and choice of law issues, can be rendered
“immaterial” if the @urt decides the issues under the FAA. Clearly, mandamus is an
appropriate vehicle to condder Appellants’ complaints under the FAA, while the direct apped
under the TAG isthe appropriate vehicle to review the ruling under state law. Jack B. Anglin
Co. V. Tipps, 842 S.W. 2d 266, 272 (Tex. 1992) (discussing the need for a parallel nandanus
proceedingunder the FAA and an interlocutory appeal tnder the TAA). Here the mandamus and
the appeal should have been consolidated originaly. NOW ruling on the cwrrent mandamus
petition in the presnt casewill allow the Court to ignore the following:

(1)  Appellees argument that the FAA, when it applies always preempts the TAA,
even if there iSno conflict with the TAA. Appdless argumentin this regard is plainly wrong.
Preemption only existsto the extent the TAA limits the right to arbitratein amanner inconsistent
with the FAA, which does not occur under the fadtsd  the present case. Tipps, 842 S.W. 2d at
271 (*To this end, the Federal Act preemptsdate statutes to the extent they are inconsistent with
that Act.) (enphasisadded)citing ¥olt Information Sciences, Inc. v. Board of Trustees of Leland
Sanford University, 489'U.S. 468,478,109 S Ct. 1248, 103 L Ed. 2d488 (1989)); I re Nexion
Humble Health at Humble, Ihe., 173 8.W.3d 67, 69 (Tex. 2005) (setting forth a four pad test to
determine when the FAA preamptsthe TAA).! |f the Court simply rules on the mandamus
petition, however, it need nat reach the preemption question.

! If the FAA, whenit applies, alwayspreamptsthe TAA as argued by Appelless, one can enly guess why the

Supreme Court would devise a four part test for preemption, |f a United States Supreme Court decision and two
Texas Supreme Court decisionsate not enough to shaw Appellees argument in thisregard is incorrect, many other
cases make t he point very directly, Frescott v. Northiake Christian Scheol, 369 F.3d 491,496 (5th Cir. 2004) (“The
FAA does not, however, . . . preempt all siate laws regarding arbitration.”); Specialty Healthcare Management, Inc.
V. St. Mary Palish Hospital, 220 F.3d 650,654 (5th Cir 2000} (“The FAA, however, does not presmpt all Satelaw
related to arbitration agreements, |t “cpntaing no express preemptiveprovison, nor does it reflect a congressional
intent to occupy the entire field of arbitration.’ Thus, the question is whether Louisana's anti seizure provision
*would undermine the goals and palicies of the FAA."3 (quoting Volt, 489 U.8. at 477); New England Energy, Inc.
V. Keystone Shipping Co., 855 F.2d 1, 4 (1st Cir. 1988) (“We note that, even when federal | aw applies to an
arbitration agrezment, the Federal Arbitration Act hesnever been construed to preemopt ali state law on agbitration. . .
. At begt, the Supreme Court's dediSons suppert a conclusion that all state laws seeking to mit the use of the
arbitration process are superseded by federal law . ..} (emphasisin original); Marley v. Drexel Burnham Lambert,
Ine., 566 F.Supp. 333 (N.ID. Tex. 1983) (finding FAA preemption of an atbitration provision in the Texas DTPA
because the FAA “directly conflicts with the non-waiver provison of the Texas DTPA. ., ™). Many other cases
reach the same conclusion. Suffice it to say that Appellees, in their desperation to avoid the merits of this case, are
inviting thi S Court to cormumit error.

DALLAS3 1175154v1 64355-00003
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(2) Appellees’ eleventh hour choiceof law argument. Appelleesnever argued in the
trial court, their brief on appeal, their Motion to Dismiss, Or their Reply on that motion that the
choice.ofNew York law in the agreements at issue supplanted the TAA, nor did they present any
New York law to the trial court. Daughety v. National AsS’n d Homebuilders, Inc., 970 8.W. 2d
178, 182 (Tex. App.— Dallas 1998, no pet.) (Appellate court can only consider issuesthat bave
been actually presented to and considered by the trial comrt); Corningv. Thompson, 2600 WL
764930, *2 (Tex. App.—Dallas 2000, no pet) (not designated for publication) (rejecting
appellant’s argument for applicationof Washington law because appellant did not make 4 proper
request in the trial court or furnish the court with safficient information regarding Washington
law under Tex. R. BvID. 202). Indeed, fiveof Appellees nine causes 0f action contained in their
First Amended Petition are based expresdy on Texas statutory and common law. R. Vol. 1at 1,

In footnote 101 on page 31 of their Response to the Motion to Compel Arbitration,
Appellees did note the New York choice of law provison in support of their argument that, as &
matter of contract construction, the agreements at issue do not apply to "successors' .of SSB.
Appellees, however, never argued — prior t0 oral argument — that the TAA did not apply because
of the New Y ork choice of law provision. Ifthey had, Appellants could haveresponded, and, if
necessary, presented to the trial court New York law that is nat, in relevant part, different from
Texaslaw, :

If provided an oppertunity to respond in the trial court, Appellants would have pointed
out t he case of Mastrobucno ¥. Shearson Lehman Hutton, Inc.. 514 U8, 52,115 8, Ct. 1212,131
L. Ed. 2476 (1995). That case, 'likethe present case, involved a general choiceof New York law
provision in a securities Client Agreament thet separately also contained an arbitration ¢lause.
The issue before the Court was whether the choice of New York law = which prohibited
arbitrators from awarding punitive damages - controlled over an arbitration clausethat called for

arbitration under the rules of the NASD, which arguably allowed the award of punitive damages
514U.8. at53-54.

The Supreme Court resolved the apparent conflict by reading:

“the laws of the State of New York” to encompass substantive principles that
New York courts would apply. .., Thus, the choice-of-law provision covers the
rights and duties of the parties, while the arbitration clause covered arbitration;
neither sentence intrudeson the other. .. .

514 U.S. at 64. Inre JD. Edwards World Solutions Co., 87 8.W.3d 546 (Tex. 2002), cited by
Appelless, is distinguishable, The agreement at issue N that case did not contain a generd
choice of law provision separate from the arbitration dause like the provisons at issuein this
case and in Mastrobuono, Instead, the arbitration provison contained bath a reference to
Colorado law and the Uniform Arbitration Act, thus indicating a contractual intent to excludethe

DALLAS3 1175154v] 64355-00003
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TAA. J. D. Edwards, 87 8.W.3d at 548.. The contractsa issuein this case are more similar to
that in Mastrobuono. Accordingly, in this case, the choi ce-of -| awprovision and the arbitration
agreement should beread not to “intrude 0N the other.” 514U.8, at 64,

Theseissues obvioudy are complex, especially since they were first raised by Appellees
at oral argument. However, Appdlants mandamus petition presents only issues of federal
subgantivelaw. See, e.g., Moses H. Cone Mem. Hosp. V. Mercury Const. Corp., 460 U.S. 1, 24,
103 S Ct. 927, 74 L. Ed. 2d 765 (1983) (FAA presents "abody of federal substantive law of
arbitrability,” enforceable in both state and federal courts and preempting any state laws a
policies to the contrary). Moreover, the choice-of-law provison does not affect the application
of the FAA. Inre L & L Kempwood Assoc. LP., 9 8.W. 3d 125, 127-28 (Tex. 1999) (Where an
agreement specifies state law but does not exclude the FAA, the FAA applies a part of the
subgtantive law of the sate). Fortumately, the Court can avoid these issues completdy if it
considerst he mandamus petition on itsmerits under theF M.

(3) Finaly, by ruling on the mandamus petition, the Court may ignore the
jurisdictional issues presented by Appelless. Appdlantsagree that, if the Court were to decide
the issues in the mandamus petition on their merits, the interlocutory appeal would be
""immateria.? See, e.g., Bane of America Agency d Texas, Inc. v. Pickard, 2006 WL 20001
(Tex. App — Fort 'Worth, Jan. 5, 2006, no pet.) (not desgnated for publication). When Texas
courts consider FAA issues en themerits, they frequently find theparallel dir ect appeal under the
TAA fo be “immaterial” ¥ See Nexion, 173 S,W.3d at 70; see a0 R. W. Hughes,
INTERLOCUTORY APPEALS FROM ORDERS DENYING ARBITRATION UNDER THE TEXAS
ARBITRATIONACT: FEDERALL AW DOES NOT PREEMPT JURISDICTION, The Appdlate Advocate,
Vol. XVIIL, ND. 2 at 18 (Fall 2005) (attached). That, however, iSby no means a finding of lack
of juridiction. |n Pickard, for example, the Court of Appeals decided the substantive issues
under the FAA, and therefore dismissed the appeal as immaterial, because there was no need to
addressthe same substantive i SSUestwice.

Here, Appellants moved to compel arbitration under botk the FAA and the TAA. R Vgl
| at 35. The trial court denied themotion. R Vol. | at 296. Thus quitesimply, TEX. CIv. PRAC.
& Rem, CoDE § 171.098 alowsan interlocutoryappeal of thetrid court’s denial of the motion,
at least to the exient it was based on the TAA?  See, eg., Jn ve Valero Energy Corp., 968
§.W.2d 916 (Tex. 1998) (Dismissing without prejudice a mandamus petition under the FAA to
allow the court of appeals to consider a direct appeal under the TAA from the same case, and
holding court of appeals had jurisdiction to consider interlocutory appeal under the TAA).
Moreover, as shown above, the FAA does not preempt the TAA, and the NEW York choice Of

2 It also has been suggested that certain post Tipps arendments to the TAA allows a direct appeal under §

171.098 of the FAA argument. See Elizabeth G. (Heidi) Block, STOP THE MADNESS: THERE'S NONEED For DUAL
PROCEEDINGS IN ARBITRATION APPEALS, The Appellate Advacate, Vol XVI, ND. 1 at9 (Soring2003).
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law provision (even if Appellees did not waivethat argument) does not intrude on the arbitration
provisien. For these reasons, the Court has jurisdiction to hear the direct appeal. Again,
however, if the Court were to rule on Appellants’ mandamus petition en its merits, the Court
need not even consider the jurisdictional issues.

For these reasons, the Court ¢learly can rule on the 'issuespresented in this case under the
TAA, because it hasjurisdiction, the TAA applies, and the FAA does not presmpt the TAA in
this case. More smply, however, the Court can take Up Appdlants mandamus petition on its
merits, and enter an Order compelling Appellees’ claims to arbitration, without even addressing

Appelees procedural arguments.
Tery trygly yours, KQ“[”)

IWBus
Enclosures

ce: Wil Snyder {w/encl.) (via email and regular mail)
Charles A. Gall (w/o encl.)
Rob Gilbreath (w/o entl)
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interlocutory Appeals from Orders Denyir g
Arbitration Under the Texas Arbifration Act:
Federal | aw Doées Not Preempt Jurisdiction

Roger W. Hughes, Adams & Graham, LLP, Harlingen

A party that files an interlocutory appeal aver the
denial of arbitration under Texas law now faces
the argument that federal law deprives Texas
appellate courts of jurisdiction. Ofien, a contract
containing an arbitration dause arguably affects
interdate commerce. In that case, a party may
ek to enfor ce arbitration under both the federal
and date laws: the Federal Arbitration Act
("FAA”) and the Texas Arbitration Act (“TAA™.
9 USB.C. §1, et seq.; TEX. Civ. PrAC, & REM.
CODE ANN. §171.001, et seg. (Vernon 2005). The
TAA provides an inerfocutory appeal from an
order denying rdief under the TAA; however,
review of a denial of relief under the FAA must
be by mandamus, TeX. Clv. Prac. & REM. CODE
ANN. §171.098 (Vernon 2003); Jack B. Anglin
"Co., Inc. v. Tipps, 842 S;W.2d 266, 271-72 (Tex.
1992). |n short, the unsuccessful movant et

pursue both mandamus and interlocutory appesl
in order to obtain the “quick and inexpensve'
resolution by arbitration. See Elizabeth Bloeh,
Stoo the Madness Thearés No Need for Dual
Proceedings _in__Arbitration _Appeals, THE
APPELLATE ADVOCATE, p. 9 (Spring 2009). 1In
most cases, thetwo procesdings are consolidated;
if the appélate court orders arbitration under the
FAA, the TAA claim isdeemed moot because full
reief was granted under the FAA. In re Valero
Energy Corp., 968 S.W.2d 916, 917 (Tex, 1998);
In re L & L Kempwood Assoc., LP, 9 S;W.3d
125,128 (Tex. 1999).

However, three courts of appeal have held that if
?heFAA applies to the contract, then relief under
the TAA is preampted and an interlocutory appesl
must be dismissed for want Of jurisdiction. in ye
Mony Securities Corp., 83 8.W.3d 279, 283 (Tex.
App—Corpus Christi 2002, orig. proc.); Pennzoil
Co. v. Arnold Oil Co., Ine., 30 S.W.3d 494, 498
(Tex. App~San Antonic 2000, no pet);
Verlander Partnership v. Verlander, 2003 WL
304098, *3 (Tex. App—El Pase 2003, no pet.)

[unpublished]. However, in Texas Commerce
Bank v. Univ, Tech. Inst. d Tex., Inc., 985 8.W.2d
678 (Tex. App.—Houston [1* Dist] 1999) the
Houston court appears to have rgected the
preemption argument. Id. at 679-80. Under this
“no jurisdiction” rule, the appellate court then may
summarily dismiss the mandamus petition over
the FAA without opinion.

The upshat is that, if the appellee concedes the
contract affects inter fatecommerce, the appeliate
court dismissesthe TAA interlocutory appeal for
want of jurisdictionand then may summarily deny
the FAA mandamus without discassion or
analyss. See eg. Peterson Conmstr. Co. v.
Sungdte Dev., L.L.C., 2003 WL 22480613 (Tex.
App~—Corpus  Christi-Edinburg 2003, pe.
denied) (memorandum.opinion). Given that trial
courts often do not make findings when denying
arbitration, the party demanding arbitration now
faces summary, unexplained denial in both the
trial and appdlatecourts

This "no jurigdiction® rule camnmot be judified
under federal o Texas law, Texas law creates
jurisdictionto review the denial of r elief under the
TAA, whether or not the contract affectsinterdate
commerce. The FAA does not preempt granting
arbitration under the TAA or appdlatereviewd a
denial of TAA rdief. The “no jurisdiction” rule
nat only makes denying arbitration eader than
granting it; it eacourages appeleesto engage in
“position-shifting” and frustrates review by the
Texas Supreme Court.

A. TAA provides for interlocutory appellate
review of denial of TAA rdief regardless of
whethe the contract affects interstate
commer ce.

The court of appeals has jurisdiction of an order
(1) denying a motion to cornpel ari_:itraﬁon under
the TAA, or (2) staying a pending arbitration



,,,,,,

proceeding, TEX. CIv. PRAC. & REM. CODE ANN.
§171.098(a) (Vernon 2005). ND part of the TAA
provides it dees not apply to contracts affecting
intergate commerce.  The vacation of an FAA
award can be appealed under the TAA section
171.098. See JD. Edwards World Seiutions Co.
v. Estes, Inc., 91 S.W.3d 836, 839 (Tex. App.—
Fort Worth 2002, pet. denied). Therefore, there is
NO express reason under section 171.098(a) why
the court of appeals cannot review an order
denying relief under the TAA simply because the
FAA might also apply.

B. The FAA does not preempt enforcement of
an arbitration clause under Sate law or
appellate review Of orders denying relief
under state |aws that pexmit arbitration.

1. Federal  preemption of  state
jurigdiction reguires proof Congress
intended to totally displace state ¢ourts
aswell as state law.

There are two typesof federal preemption. There
iS “ordinary preemption” in which the dtate law
conflicts with federal law and ispreempted Mills
v. Warner Lambert Co., 157 8.W.3d 424, 426-427
(Tex. 2005). This can occur in three ways. Id. at
426 citing Great Dane Trailers, Inc. v. EQate of
Wells, 52 8.W.3d 737, 743 (Te%. 2001). Frd, the
federal act expresdy preempis state law, fd.
Second, implied preemption can oeeur when the
gatute's scope indicates a Congressional intent
that federal taw preempt the field exclusively. Id.
Third, implied preemption occur swhen thereisan
actual conflict such that the party cannot comply
with both federal and state law or the date law
obgruds the Congressonal purposes. 1d, at 427.
However, ordinary preemption simply createsan
affirmativedefense it does Not oust the state court
of juridiction to condder the dispute. Id. citing
Metro. Life ins. Ceo. v. Tavior, 481 U.S. 58, 63
{1987).

"Preemption of jurisdiction" occurs only when the
federa law establishes not only that federal law
controls,but that Congressintended the claimsbe
heard exclusively in a federal forum. J4. This

~ Page 19— The Appellate Advacate

kind of preemption regs on the creation of an
exclusive federal forum rather the mere exisence
of a preemption defense. |d. The presumption of
concurrent jurisdiction with state courts can be
rebutted by express datutory language
unmidakable legidative history, or a clear
incompatibility between date court jurisdiction
and federal interests. 1. at 428.

2. The FAA does nct preempt either state
court jurisdiction or state laws that
permit arbitration.

In light of the Texas Supreme Cow's exhaustive
review of presmption in Mills, it isclear that the
FAA (1) doez not creste “preemption of
jurisdiction” to review the denial of relief under
the TAA, and (2) does not cregste “ordinary
preemption” against those parts of the TAA that
would compel arbitration.

The Congressonal purpose of the FAA was to
foreclose state legidative attempts to undercut
enforcement of arbitration agreements. Southland
Corp. v. Keating, 465 US. 1, 16 (1984). It
preempts gate laws tha withdraw the power to
enforcé arbitration agreements or that are
unfavorable to arbitration. Id. at 16 n.10; Great
West. Mort. Corp. v. Peacock, 110 F¥.3d 222,230
(3" Cir. 1997), cert. denied, 522 U.S. 915(1997);
New England Energy, Inc. v. Keystone Shipping
Co., 855 F.2d 1, 4-5 (1* Cir. 1988).

The FAA preempts only laws frustrating
arbitration. Southland Corp., 465 U.S, at 16;
Secidty Healthcare Management, Ine. v. St
Mary Parish Hosp., 220 F.3d 650, 654 (5" Cir.
2000)%; New England Energy, 855 F.2d at 4-5.
The FAA does not contain any express
preemptive provison, "nor does it reflect a
congressional intent to occupy the entire fidd of
arbitration." Volt Information Sciences, Ine. .
Bourd & Trustees of Leland Stanford Jv. Univ.,
489 1.8, 468, 477 (1989). The FAA does
preempt state law but only to the extent that it
stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of
Congress. Hines v. Davidowitz, 312 U.8. 52, 67
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(1941); Volt Information Sciences, Inc., 489 U.S.
at 477. State arbitration laws may apply when
they do not undermine the goals of the FAA.
Specialty Healthcare Management, Inc., 220 F.3d
at 654; ASW Alistate Painting & Const. CO., Inc.
V. Lexington Ins. Co., 188 F.3d 307, 310 (5" Cir.
1999). The Texas Supreme Court has held that
the procedural sections of the TAA apply to
determining a motion to enforce unde the FAA.
Jack B. Anglin Co., 842 S.W.24d at 268-69; Trico
Marine Services, Inc. v. Stewart & Stevenson
Tech. Serv., Inc., 73 S.W.3d 545, 548 (Tex.
App—Houston [1* Dist.] 2002, no pet.).

1t does net undermine the FAA to allow state
appellate courts to review the denial of relief
under the TAA simply because the coniract also
affects , interdate commerce. States may
ordinarily establish thar own procedural rules for
the arbitration process.  Volt Information
Sciences, Jne., 489 U.S. a 476 (“[t}here is no
federal policy favoring arbitration under a certain
set of proosdura rules the federal policy is
smply to ensure ghe enfor ceability, according to
ther terms, of private agreementsto arbitrate').
The FAA does not pre-erapt state court rles of
appdlate juridiction. State ex rel. Dunlap v.
Berger, 567 S.E.2d 254, 271 (W.Va, 2002), cert.
denied, 537 U.8. 1087 (2002); Bush v. Paragon
Prop., Inc., 997 P.2d 882, 887-88 (Wash. App.
2000). Therefore, the FAA does not pre-empt
state procedure concerning Wwhether orders
granting @ denying arbitration can be appealed.
Wells v, Chevv Chase Bank FSB, 768 A.2d 620,
626 (M. 2001); Toler s Cove HOmeowners Assh,
Inc. v. Trident Const. Co., Ine., 586 S.E.2d 581,
584 (8.C. 003); Stein v. Geonesco, Inc:, 17 P.3d
1266, 1269-70 (Wash. App. 2001); Simmons Co.
v. Deuische Finan. Serv. Corp., 532 8.E.2d 436,
43940 {Ga. App. 2000); Weston Sec. Carp. w
Aykanian, TO3N.E.2d 1185, 1188-89 (Mass. App.
1998, rev. denied), See also Annotation Pre-
emption by Federal Arbitration Act of State Laws
Prohibiting or Restricting Formation or
Enforcement of Arbitration Agreements 108
A.LR.FED. 179, §§18, 18.5 (1992).

The Texas Supreme Court has stated that that th
FAA will pre-empt TAA restrictions on wh.
agreements to arbitrate are enforceable. fn n
Nexion Health at Humble, Inc., S.W.a3d
2005 WL 1252271, *2 (Tex. May 27, 2005).
There the issue'was whether the FAA pre-empted
TAA sction 171.002(c)’s requirement that a
personal injury claimant’s attorney sign the
agreement, Id. a *2. The factors that determine
whether the FAA preempts the TAA are whether
(1) the agreement iS in writing, (2) it invol ves
inter date commerce, (3) it can withstand scrutiny
under traditional contiact defenses, and (4) state
law affects the enforceability of the agreement.
Id. Because TAA section |71.002(¢) added an
additional requirement (counsel’s sgnature), it
interfered with enfor ceability under the FAA and
was pre-empted. Jd. The broad statement about

. pre-empting the TAA must be read as applying

only to enforceability of the agreement itself. It
should not be read as applying to a counrt’s
jurisdiction to grant relief under the TAA.

Two cases indicate the Texas Supreme Court has
not accepted the argument that the FAA preempts
state appellate court jurisdiction. See Inrel & |.
Kempwood dssoc., LP., 9 SW3d a 125, EZ
Pawn Corp., 934 8W.2d at 87, In Kempwood,
when the Texas Supreme Court determined the
FAA controlled, it disinissed the companion
appeal as moat. 14.,9 8.W.3d at 128. Ifthe FAA
preempted the TAA totally, then the Texas
Supreme Court would have dismissed the appeal
fa want of jurisdiction. Likewise in EZ Pawn,
after this Court determined the contract selected
the FAA, it denied the writ of error an the
companion TAA appeal, EZ Pawn, 934 S.W.2d
at 88; see EZ Pawn Corp. v. Rodriguez, Case ND.
96-0469, 40 Tex. S. Ct. J. 85 (Tex. 1996). The
companion appeal was not " dismissed for want of
jurisdiction.” Id.

Some quote Jack B. Anglin Co., 842 5.W.2d at
271, as ppot for the "no juridiction' rule.
There, the Texas Supreme Court said that orders
denying a motion to compel under the FAA ae
not reviewed by interlocutory appeal under
section 171.098(a). Id. at 272. However, Anglin
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did not hold that any appeal under the TAA must
be dismissed if the FAA applied; that was not an
issue 'because Anglin did nut pursue an appeal.
Id. at 268. The entire passage makes it ¢lear thet
the FAA preempts enly date laws that prevent
arbitration.

However, unde the supremacy clause of the
United States Congtitution, U.S. Const, art. VI, cl.
2, the Federal Act preempts all otherwise
applicable state laws. Perry [v. Thomas], 482
U.S. [483,] 489 107 S.Ct. [2520], 2525 [(}1987)]:
Southland Corp., 465 U.8. at 14-16, 104 S.Ct. at
860-61 (Federa Act creates substantive rules
applicable in state and federal courts to prevent
states from Jlimiting the enforceability of
arbitration agreements); see also Batton [v.
Green}, 801 S.W.2d [923,] 927 [(Tex. Civ.
App.~—Dallas 1990, no writ)[tle Federal Act is
substantiveand is the law of Texas).

The primary purpose of the Federal Act is to
require the courtsto compe arbitration when the
parties have so provided in their contract, despite
any date legidative attempts to limit the
enforceability of arbitration agreements {citations
antted, To ths end, the Federal At preempts
date datutes to the extent they are inconsstent
withthat Act. [citations omitied].

Jack B. Anglin Co., 842 8.W.2d a 271 [emphasis
added], The entire passage, induding the citation
to Southland Corp., makes it dear that preemption
is limited to gate laws that are inconsistent with
enforcement Of arbitration agreements.

C. Public policy should favor hearing appeals
over denial of state law remedy even if the
contr act-affects inter ate commerce.

The "no jurigdiction rule” iS a judge-made rule
fhat is nat commanded by ether the FAA o the
TAA. Therefore, the courts can and should
abrogate it.

The "no jurisdiction" rule posés a hidden
procedural roadblock to compelling arbitration, A
TAA appeal requiresreviewing briefs and writing

:;?f .‘.' 'F’,_&igéf'_zi --—— "Th_'.e Appei.!'at_e _Adv

a dispositive opinion; a mandamus petition
challenging the denial of FAA relief can be
summarily denied without an epinion. TEX. R.
App, P. 47.1, 474, 52.8(a). The judicia bias
againg entertaining mandamus petitions is well
known; mandamus power iS to be exercisd
"goaringly and deliberately,’ Deloitte & Touche
LLP . Faurteenth Court of Appeals, 951 S.W.2d
394, 396 (Tex. 1997% Elaine Carlson,
MCDONALD & CARLSON TEXAS CIVIL PRACTICE
2D §35:1(1998). Moreover, appdlatejurisdiction
IS mandatory; mandamus power is a matter of
privilege. Carison a §35:10. Because the rule
requires automatic dismissal of the TAA appedl,
the appdlant is left with only the disfavored,
discretionaryremedy of mandamus.

Thus, the "no jurisdiction” rule poses a subtle
presure to find the FAA applies and invoke
preemption. This rule hinders only appeals over
the denial of arbitration because section
171.098(a) does not apply to orders compelling
arbitzation.

Second, the “no jurisdiction” mle encourages
position-shiftingby the party opposing atbitration.
The TAA contains provisons barring
enforcement Of certain arbitration agreements
ag., pesona injury claims, workers
compensation benefits, the consder ation exceeds
$50,000.00, etc. TEX Civ, PrRAC. & REM. CODE
ANN. §171.002(a) (Vernon 2005). Precisely
because the FAA would preempt those
resrictions, the appellee will often argue to the
trial court that the contract does not affect
interstate commer ce and t he TAA restrictions bar
enforcement. If trial court agrees and denies
arbitration, the appellee is fre¢ to do an “about
face' in the court of appeals, concede the FAA
applies, and the TAA appeal isdismissad for lack
of jurisdiction. Again, this leaves the appellant
with only the disfavored remedy of mandamus.

Third, if the FAA mandamus IS sumamarily
denied, effective Supreme Court feview js
hindered. Because the lower courts have not
analyzed a sharpened the issues, the petitionsto
the Supreme Court must address every issue

ocate.
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raised in the trial court. Given the Supreme
Court's fifteen page limitation on the petitionsfor
review and for mandamus, petitioner must waste
valuable pages addresing frivolous issues rether
than focusing on the critical ones. The result is
the Supreme Court is deprived of a focused
analysisthat would enable the Court to determine
whether the case presents an eror worthy af its
attention,

Texas public policy strongly favors arbitration.
Jack B. Awglin Co., 842 8'W.2d at 268. The
Legislature has given the courts of appeal

jurisdiction to hear interlocutory appeals from an
order denying arbitration under the TAA. TEX.

Cwv. PRAC. & ReEm. CODE ANN. §171.098(a)
(Vernon 2005). Section 171.098(a) does not
exdude contracts affecting interstaie commerce.
The “no jurisdiction” rule obstructs Texas policy
favoring arbitration by relegating interlocuiory
enforcement Of arbitration under all contractsthat
affect interstate commerce solely to the disfavored
remedy of mandamus. Therefore the judgemade
"no jurisdiction” should be ended in order to
implement Texas strong public policy and the
jurigdiction the Legislature gave the courts of
appeal to hear TAA appeals.

RRAEEEELEERERRREEFLER LR RERPARRE L ALRRVRR LR TR AR ER RS h o Th S ik TP dkidddolb ik d bkl ded
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THE DALLAS BAR ASSOCIATION’S APPELLATE LAW SECTION PRESENTS 178 FALL CLE EVENT —

Judges and Juries

Per spectiveson the Jury System and Appellate Review presented by Texas Supreme Court
Judtice Scott Brister and United States District Judge Sam Sparks (1 hr.)

and

5

Perspectives on Judicial | ndependence presented by Former Texas Supreme Court Justice
James Baker and UT =L?w Professor Lino Graglia (1 hr.)

November 1,2005 at the Beio Mandon

3:00 p.m. to 5:15 p.m. (registration beginsat 2:45 p.m.)

CLE credit application pending

Reception (with refreshments provided) to follow

Please forward your registration information (name, law firm, and address) and $40
registration fee (with checks made payable to the DBA Appdlate Law Section) to
Michadl Nosthrup as indicated below. Checks mailed after Qctober 21, 2005 must befor $50
[space permitting).

¢/o Michad Northrup

Treasurer, DBA Appellate Law Section

Cowles & Thompson

901 Main Street, Suite 4000

Dallas, TX 75202
*********************k*******&****************&*******************w*********ﬁ****ﬁ*ﬁ**
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Fifth Court of Appeals LISA MAT7 OLER

600 Commerce Street, 2™ Floor
Dallas, Texas 75202

Re:  Citigroup Global Markets, Inc. (f/k/a Salomon Smith Barney, Inc.), et al.,
Appellants,v. Robert A. Nickell and NatalieBert Nickell, Appeliees; Cause No.
05-05-01430-CV

Dear Ms. Matz:

Please submit this post-submission letter brief to JusticesMazzant, O’Neill, and Morris,
who heard oral argument in this case on Wednesday, April 5, 2006. It responds to the second
post-subrmission letter brief Appellantssubmitted on April 17,2006 (“'April.17 Letter Brief').

Appellants' first post-submission letter brief, dated April 6, 2006 ("'April 6 Letter Brief *)
focused exclusively on the faulty proposition that the Court could consider Appellants
interlocutory appeal under the Texas Act despite a New York choice-of-law clause and
Appellants admission that the Federa Act applies. As exposed by Appellees April 7 Letter
Brief, Appellantstried to support this proposition with multiple erroneous statements and cases
that had nothing to do with arbitration or interlocutory appeals under the Texas Act. Further,
Appelants April 6 Letter Brief convenientlyignoresin re J.D. Edwar ds World SolutionsCo., a
2002 Texas Supreme Court case directly on point, and two other recent: cases where Appeliants’
same counsel unsuccessfully argued the same faulty proposition to this Court and the Fort Worth
Court of Appeals.! Subsequently, Appellants’ April 17 Letter Brief unpersuasively attemptsto
distinguish In re J.D. Edwards and again fails to address or distinguish the two previous
appellate cases involving Appellants' current counsel. Appellants have similarly brushed aside
numerous other decisions rendered by this Court and courts around the state expressly regjecting
their proposition.” In Paragraph™(I)"" and the first footnote of Appellants April 17 Letter Brief,
they cite various casespurportedly substantiating the above-described proposition. But Appellees
are confident that comparing those cases with the anes cited by Appelleeswill lead the Court to
concludethat Appellants' interlocutory appeal should be dismissed.

Indeed, once again, the only on-paint “authority” Appellants can cite is a law journal
article petitioning for the abandonment of overwhelming case authority or “judge-made rules.™
And even that article does not suggest that courts should consider both an interlocutory apped

! See Inre J.D. Edwards World SolutionsConpany, 87 S.W.3d 546 (Tex. 2002); Bancd America Agency of Texas,
Inc. v. Pickard, 2006 WL 20001 {Tex. App. — Fort Worth Jan. 5, 2006, no pet.) (not designated for publication); and
In re Merrill Lynch, Pierce, Fenner & Smith, Inc. v. FOX, 131 8.W.38709 (Tex.App. — Dallas 2004, no writ).

? See Appdless April 7, 2006 Letter Brief at pp. 4 — 6 & nn. 4 - 6 (demonstrating with ample authority that when
the Federal Act applies, it provides the only path far appellate review, preempting the Texas Act o rendering it
moot).

* See R.W. Hughes, INTERLOCUTORY APPEALS FROM ORDERS DENYING ARBITRATION UNDER THE TEXAS

ARBITRATION ACT: FEDERAL LAw DOES NOT PREEMPT JURISDICTION, the Appéellate Advocate, Vol XVIIL, ND. 2at
21 {Fall 2005).

4400 Renaissance Tower | 1201 EIm st | Dallas, TX 75270 j phone 214 939 8700 { fax 214 939 8787
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under the Texas Act and a mandamus petition under the Federal Act so they can render
conflicting opinions, as Appellants ask this Court to do. Moreover, despite Justice O’Neill’s
inguiry during the April 5 hearing and the question being raised in Appellees April 7 Letter
Brief, Appdlantsstill cannot answer this simple question: How can they logically maintain that
the Court can consider and decide both a mandamus petitionand an interlocutory apped making
identical arguments when mandamus cannot issueif there isa clear and adequate remedy at
law, such as a normal appeal”? Walker v. Pucker, 827 S.W.2d 833, 840 (Tex. 1992). lronicaly,
Appellants assert that Appellees “are inviting this Court to commit error'* while they ask this
Court to ignore |logic, multiple Texas Supreme Court cases, and numerous appellate court cases,
and do what no Texas court has ever done.*

Implicitly conceding that the above-described proposition hasn't a leg to stand on,
Appellants encourage the Court to ignore the fact that their interlocutory appeal should be
preempted, rendered moot, and/or dismissed for want of jurisdiction and, instead, to simply
consider the meritsof their Second Mandamus petition.  Onceagain, Appellantswant to pretend
that the Court did not consider the merits of that petition when it considered the identical
arguments, rejected them, and denied Appellants First Mandamus Petition in its November 16,
2005 Memorandum Opinion and Order. As argued at the April 5 hearing, the November 16,
2005 Memorandum Opinionand Order explain that "' relators have not shown they are entitled to
therdief requested,” citing TEX. R. APp. P. 52.8 and Walker v. Packer, 827 S.W.2d 833, 839-44
(Tex. 1992) (orig. proceeding) in support. Moreover, the Memorandum Opinion indicates that
this Court considered and reviewed the substantive record in this case by stating: “The factsand
issues are well known to the parties, so we need not recount them herein**  Also, the specific
portion of the Waker opinion on which this Court relied discusses the abuse of discretion
standard that a relator must meet to obtain mandamus relief and whether there is an adequate
remedy by appeal.’

If asked to file a brief responding to Appellants Second Mandamus Petition pursuant to
Tex. R. App. P. 52.4, Appellees can provide additional evidence that the Court considered and
rejected the First Mandamus Petition's merits and additiona reasons for which Appellants
should be prohibited from re-urging the same arguments a second and third time, But again,
Justice O"Neill is obvioudly best-suited to determine whether the First Mandamus Petition was
decided on the merits. Quite Smply, there is no basis for inferring that the Court decided t hat
petition on any ground other than those described in its November 16, 2005 Memorandum
Opinion and Order.® And the Second Mandamius Petition, which Appellantsnow pressthe Gurt

4 April 17 Letter Briefat 2,n 1.

* As another exampleof thisimplicit concession, Appellants® April 17 Letter clearly retreatsfrom Appellants prior
clam at the April 5 hearing and in their April 6 Letter Brief) that the Texas Act is procedural, not substantive, and
sbandons any effort to demonstrate the Texas Act's applicabilityinthis case. Appellees abideby their postionthat
Appellants have wholly failed to demonstrate kow or why the Texas Act applies to the contracts at issue, which
contain clausesinvoking New York law for purposes of construing their provisions.

® Appellees App. atp. 149.
" Walkerv. Packer, 827 8.W.2d 833, 839-844 (Tex. 1992) (orig. proceeding).

® In contrast, when this Court has determined that dismissal of a nandanus petition is warranted dueto a failureto
comply with TExX. R App. P'. 52.3 (as Appellantssuggest was the case here), it has said so explicitly. For example,
in In re Larrew, ND. 05-06-00240-CV, dip. op. at 1, 2006 WL 540333, at *1 (Tex. App.—Dallas March 7, 2006, no

116959.v1
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to consider, is a carbon copy of the First Mandamus Petition and offers no new or substantive
ground to warrant itsconsideration.

Further, Appelleescontest Appellants contrived claim that Appelleesdesperately hope to
avoid the merits of Appdlants* Second Mandamus Petition and interlocutory appeal. To the
contrary, Appelleeshave thoroughly and repeatedly addressed those merits in the response o the
motion to compel arbitration they filed with the trial court, during ora argument before the trial
court, in their responseto the First Mandamus Petition filed with this Court, in their respense to
the interlocutory appeal, and at the April 5 oral argument.” Therefore, Appellees have now
addressed the merits of Appdlants same arguments five separate times. Moreover, when
Appellees first addressed the merits before this Court; they did so to the Court’s satisfaction,
resulting in the Court’s denial of the First Mandamus Petition. The fact that Appellantswant a
mulligan on their First Mandamus Petition and want to re-argue the merits again and again until
their repested efforts become almost sanctionable!® should not obscure the fact that Appellees
have repeatedly and convincingly addressed those merits. Again, if requested to do so under
TEX. R. App. P. 52.4, Appelleeswill happily respond to the Second Mandamus Petition and re-
addressthe merits for a fourth timebefore this Court.

In conclusion, Appellees respectfully ask the Court to grant their Motion to Digmiss
Appellants® interlocutory appeal and to deny Appellants Second Mandamus Petition without
need for aresponsebrief from Appelleesunder TEX. R. Arp. P. 52. 4.

Sincerdly,

Will S. Snyde
Counsdl for Appellees/Real-Parties-in-Interest

ces James Bowen, Counsel for Appellants/Relators (viaU.8. mail and e-maii)

pet. k) (not designated for publication), an epinion also authored by Justice O Neiil, this Court denied a relaor's
petition far writ of mendamus ont wo grounds, stating that “[the petition[was] deficient and relator {did] not show
that he [was] entitled to rdifl"  There, this Court cited TEX.R. APP. P. 5, 52.3, and 52.8(a), as well as Walker v.
Packer,in support. Similarly, this Court also denied mandamus rdief inIn re Ducote, No. 05-06-00242-CV, dip
op. at 1,2006 WL 476082, at*| (Tex. App.—Dallas March 1, 2006, no pet h.) (not designated for publication),a
proceeding aso before Justice O*Neill, on these dual grounds, And, in In re Howell, No. 05-00-00225-CV, slip. op.
a |, 2000 WL 150848, at *1 (Tex. App.—Dallas February 14, 2000, no pet,) (not designated for publication), this
Court’s ruling denies nandanus relief because “the petition and record filed by relators are deficient.” These
decisions, which Appellees counse} cited at the April $ hearing, are different from: the instant case, where this
Court's rulings reference the facts and sandard of review, do not cite Rule 52.3, znd do not indicate that the First
Mandamus Petition or recordwas deficient in any way,

° See, e.g., Brief of Appeliees at 14 — 47; and Appellants’ Response to First Mandamus Petition at 11-43
(establishingthat the trial court correctly ruted hat Appellees should not be compelledto arbitrate their clams).

At the April 5 hearing, Appellants’ counsel admitted that at some point such repeated efforts would become

sanctionable,
116956.v1
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In the
Court of Appeals
Fifth District of Texasat Dallas

No. 05-05-01430-CV

IN RE CITIGROUP GLOBAL MARKETS, INC. (F/K/A SALOMON SMITH
BARNEY, INC.), CITIGROUP, INC., AND STACEY OELSEN, RELATORS

RESEFONSE TO RELATORS/APPELLANTS’ MOTION FOR RE

COME NOW, Red Patiesin Interest Robert A. Nickell and Natalie Bert Nickell {the
“Nickells”), and file this Response t0 Relators’/Appellants’ Motion for Rehearing (hereafter,
Relators Motion for Rehearing™).! In support, the Nickells respectfully would show the Court
as follows:

L  INTRODUCTION AND SUMMARY OF ARGUMENTS

Relators Motion for Rehearing maintains that this Court erred in holding that they
expressly waived their alleged arbitrationrights and, even if an expressed waiver occurred, erred
in denying mandamus relief without a finding that the Nickells suffered prgjudice. On these
grounds, Relators have asked the Court to reconsider and reverse its June 28,2006 Memorandum
Opinion (*"June 28 Opinion™") denying them mandamus relief under the Federal Arbitration Act
("FAA"), They contend that the Court's reconsideration Of Its waiver findings under the FAA is
especially warranted in light of the Texas Supreme Court’s June 30, 2006 decisionin /nre D.
Wilson Construction Company, 196 5.W.3d 774 (Tex. 2006). But, as they have repeatedly failed
to do in past pleadings and letter briefs, Relators again fail to acknowledge that Texas waiver
cases are inapplicable under an FAA/mandamus analysis. Moreover, even if Texas waiver cases

applied under an FAA/mandamus analysis, Wilson says nothing a al about waiver of arbitration

" For purposes of this response, Citigroup Global Markets, Inc., Citigroup, Inc., and Stacy Oelsen Will be referred to
collectively as “Reiators™.
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rights that could conceivably disturb this Court's well-reasoned June 28 Opinion. Among other
things, Wilson is an implied waiver case and isno different from the many other implied waiver
cases repeatedly cited by Relators in previous briefing; the same cases that were thoroughly
considered and regjected by this Court as inapplicable in view of the overwhelming evidence of
Relators expresswaiver.

As an additional point of error, Relators argue that the Court erred in determining that the
FAA preempted the Texas Arbitration Act (“TAA™). Accordingly, they argue that if the Court
again rgjectstheir non-waiver arguments under an FAA/mandamus analysis (for the third time),
it should consider those argumentsfor a _fourth time under a TAA/interlocutory appeal analysis.?
As detailed further below, the Nickells actually agree that the Court should consider modifying
its June 28 Opinion to the extent that it suggests a finding of preemption, which iSthe only extent
to which Wilson might warrant that opinion’s modification. However, the Nickells strongly
contest the notion that Wilsonand thefacts of this case compel the Court to reconsider the merits
of Relators non-waiver argumentsunder the TAA. Wilson does not contain such a mandate and,
even if it did, Relators would still have to establish that the TAA applies, which they have not

ever attempted to do and cannot do now.

As the Court will recall, it has twice considered the merits of Relators nun-waiver arguments and has twice denied
them, first in the November 17, 2005 Memorandum Opinion (written by Justice O"Neill while dtting on a panel
with Justices Whittington and Lang), then in the June 28 Opinion (written by Fustice O’Neill while sitting on the
present panet).
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11. ARGUMENT AND AUTHORITIES

1 The Court did not err in holding that Relators expressly waived their alleged
arbitration righis under the FAA,

a The Court need not consder Wilson or any other Texas cases in its waiver
analysis under the FA4.

As the Nickells have pointed out in previous briefing, Texascourts have the unquestioned
authority to determine which law appliesto litigants® disputes.® Recognizing that authority, this
Court determined that the “issue of arbitrability under the FAA isa matter of federal substantive
law™ and "federal law comprising generally accepted principles of contract law controls the
question of arbitrability.”* The Court even cited a Fifth Circuit case for the proposition that,
when the FAA applies, ""the appellee’s citation to Texas law on the issue of whether it had
waived the right to compel arbitration" should be-rejected.”

After determining that federal substantive law applied to the waiver issues, this Court
went on to analyze those issues under several federal cases, including but not limited to /n re
Currency Conversion Fee Antitrust Litigation, Gilmore v. Shearsow/American EXpress, Inc.,
Miller Brewing Co. v. Fort Worth Distributing Co., and Cabintree of \Wisconsin, Inc. V.
Kraftmaid Cabintree, Inc.® | the pleadings they filed with the trial coust and this Court, the

Nickells have cited all four of these cases in support of their waiver positions, including the

* See The Nickells® April 7, 2006 Letter Brief at 3 (citing Torrington V. Stutzman, 46 S.W.3d 829, 848 (Tex. 2000)
(attached at Tab Cto the Nickells’ Motion for Rehearing filed on July 12, 2006)).

* June 28 Opinion a 4.

% 1d. (citing Miller Brewing Co. v. Fort Worth Distributing Co., 781 F.2d 494,497 n. 4) (5" Cir.) 1986).

§ See June 28 Opinion at 4-7 (citing and favorabty discussing In re Currency Conversion Fee Antitrust Litigation,
361 F.Supp.2d 237, 257 (S.D.N.Y. 205); Gilmore v. Shearson/American Express, Inc., 811 F.2d 108, | 12(2d Cir.
1987), overruled on other grounds by McDarmell Douglas Fin. Corp.\. Pennsylvania Power & Light, 849 F.2d 761,

765 (2d. Cir. 1988); Miller Brewing Co. ». Fort Worth Distributing Co., 781 F.2d 494,497 n. 4 (5" Cir. 1986); and
Cabintree d Wisconsin, Inc, v. Kraftmaid Cabintree, Inc., 50 F.34 388, 390 (7™ Cir. 1995)).
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position that no showing of prgudice is required when there is an express waiver (which
Relatorshave called the'no prejudice” rule).”

Not surprisingly, despite multiple opportunities, Relators have scarcely addressed these
federal express waiver cases. When they have, they’ve merely cited Texas cases and claimed
that two of the aforementioned federal cases contravene Texas law. In fact, they argue that the
trial court abused its discretion by relying on the “no pregudice” rule, yet their tria court briefing
spends merely two paragraphs discussing that rule and addresses only the Cabintree case by
assertingthat it is"directly at odds with [holdings] made by both the Fifth Circuit and the Texas

*# Consequently, and despite the June 28 Opinion's

courts, including the Texas Supreme Court.
dear determinationthat Texas law does not apply to the Court's waiver analysis, Relators have
perssted in their stubborn and misguided application of Texaslaw. Their Motion for Rehearing
repeatedly cites Wilson's implied waiver discussion and declares that the ™o prejudice™ rule
embraced in Cabintree and Gilmore has' never been embraced in Texas.™

Relators have aso tried to marginaize Cabintree as some sort of renegade opinion. They
argued this point in their trial court pleadings, abandoned it in their appellate and mandamus
pleadings, then resurrected it in their recent Motion for Rehearing.'® Notwithstanding that

Relators cannot properly argue this point to this Court for the first time in their Motion for

7 See, e.g., Janwary 5, 2006 Brief of Appellees a iii (wherethe Nickells’ Index of Authorities shows pages where
these cases were cited in suppert of their waiver arguments to this Court); December 13, 2005 Record in Support of
Petition for Writ of Mandamus, ¥ol. 1 at 60 (where Tzble of Authoritiesfor the Nickells” " Response to Defendants’
Motion to Campe! Arbitration™ shows pages where these caseswere cited in support of their waiver arguments to
the trial court).

¥ December 15,2005 Record in Support of Petition for Writ of Mandamus, Vol. 1 at 111.
® Relators Motion for Rehearingat 3.

" See Relators December 15, 2005 Record in Support of Petition for Writ of Mndanus, Vol. 1 at |11 (where
Relators reply brief to the trid court argues that Cabintreez has not been followed by some courts); Refators’
December 15, 2005 mandamus petition at v (showing that Cabintree is mentioned nowhere in the Index of
Authorities); Relators December 16,2005 appellatebrief at v(show ng that Cabintree is mentioned nowhere in the
Index of Authorities); and Relators January 26, 2006 reply brief a iii (showing that Cabintree is mentioned
nowhere in the Table of Authorities); Relators Motion for Rehearing at 3-4 (criticizing Cabintree)).
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Rehearing, Cabiniree was just one of the federal expresswaiver casesrelied on by the Nickells
and the Court, and it remains good law. Other federal cases relied upon by the Nickells, such as
Gilmore and Century Indemnity V. Viacom Intermational, Inc., also hold that no showing of

prejudice is required when the party moving for arbitration has expressly waived its arbitration
rights,"" Assuch, it would be error to determine that the tria} court clearly abused its discretion
by relying on those cases — especially when Relators errantly relied on mostly Texas implied
waiver cases and only briefly addressed one of the severa federal express waiver casescited by
the Nickells. Indeed, on two previous occasions this Court has similarly determined those
federal express waiver cases to be persuasive after carefully analyzing them, the federal cases
cited by Relators, and the evidence of Relators express waiver.”? Accordingly, any finding that
the trial court abused its discretion would be tantamount to a finding that this Court also abused
its discretion...twice. TO the contrary, the trial court and this Court carefully considered all of
the issues and arguments presented and rendered well-reasoned decisions on the issues of waiver
and arbitrability. Moreover, despite Relators' contention that this Court's June 28 Opinion
violates TEX. R. App. P. 47.1, that opinion thoroughly addressed all issues' raised and necessary
to final disposition” of Relators interlocutory appeal and mandamus petition.”

b. Relators erroneously contend that Wilson requires a showing d prejudice before
express waiver can be found.

Even if Texas law and Wilson did apply to the Court's waiver analysis under the FAA,

the Nickells would not shy away from Wilson. Infact, not knowing that Relators were preparing

" See Gilmore, 811 F.2d at 112-113; Century Jndemnity \. Viacom International, Inc., 2003 WL 402792, ¥4
{(S.DN.Y. Feb. 20, 2003) (cited in January 5, 2006 Brief of Appelleesat 20, 30 and stating that "a party may
expressly waive itsright to arbitration, and if so, prejudice need not be shown’™).

"2 See, e.g., January 5, 2006 Appendix in Support of Appellees Brief at 149 (Tab 6) (Court's November 16, 2005
Memeorandurn Opinion denying Relators' first mandarmus petition); June 28 Opinion at 7-8 (distinguishing Walker v,
J.C. Bradford & Co., 938 F.2d 575 (5% Cir. 1991), and Williams v. Cigna Financial Advisors, Inc., 56 F.3d 656 (5™
Cir. 1995), two federa cases refied upon by Relators).

2 PEx. R. APP. P.47.1; see Relators Motion for Rehearing at 1-2 (asserting that the Court's June 28 Opinion does
not satisfy the requirementsof TEx. R. App. P. 47.1).
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aMotion for Rehearing, the Nickells prepared and filed their own Motion for Rehearing, calling
Wilson to the Court's attentionfor its proposition that the FAA does not preempt the TAA - the
only proposition from Wilson that has any applicationhere. ™

Relators continue to ignore the factual context of this case, as well as the relevant
jurisprudence, by arguing that “{tlhe Court erred in holding that CGM waived its right to
arbitration under the Federal Arbitration Act despite the absence of any evidence that the
Nickells suffered sufficient prejudice.”’> They are now attempting to dress up #ilson as a white
knight arriving just in time - two days after the Court’s June 28 Opinion - to save this argument.
But Wilson, like the many other Texas cases Relators have relied on for this proposition, is just
another implied waiver easeand has nothingto do with expresswaiver.'®

Wilson addresses only the question of implied waiver based on inferences from the
parties pretria conduct. Unlikethiscase, it did not involve a party's express declarationsopting
to litigate the actionin a judicial forum.!” The decision dedicates most of its atention to the trial
court's finding that the arbitration contracts were ambiguous and spends only a few paragraphs
addressing the waiver issues. In fact, it does not even mention its reection of the waiver
argument — which the trial court accepted — as a ground for granting mandamus relief.’®  In
short, #ilson is clearly not the saving case that Relatorsmake it out to be. Similarly, In re Vesta

Insurance Group, Inc., 192 S.W. 3d 759 (Tex. 2006), which Relators also invoke as support,

¥ See the Nickells' July 12,2006 Motion for Rehearing, filed the sameafternoonas Refatars” Motion for Rehearing.
¥ Relators® Motion for Rehearing a 1.

6 See id ; Nickell Motion for Rehearing at 2-5.

7 1 re D. Wilson Construction Co., 196 S.W. 3d 774,783 (Tex. 2006).

¥ Wilson at 783-84 (concluding that “the triat court abused its discretion by finding the contracts ambiguous™ and

mentioning nothing about itsfinding of waiver).
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bearsno weight here becauseit is not an express waiver caseeither.” It and Wilson can join the
long line of implied waiver cases that this Court has considered and rejected as factually and
legally inapposite,

Relators have repeatedly mischaracterized this case as one of implied waver by
consistently urging the Court to consider irrelevant cases and the existence of any prejudice
suffered by the Nickells.*® The distinction between express and imnlied waiver of a right to
arbitrate cannot legitimately be disputed. This Court wisely recognized and embraced this
distinction inits June 28 Opinion, as many others have done.) However, Relators conveniently
ignore it and conflate the two types of waiver, urging that the Nickells? aleged failure to prove
prejudicein this express waiver case failsto overcomethe presumption favoring arbitration.?

At themost basicleve, it makes no senseto require a party opposing arbitrationto prove
prejudice where, as here, the party seeking arbitration has expressdy and deliberately
communicated its intent to adjudicate the dispute in a judicial forum. When Relators
affirmatively sought and obtained another forum for this dispute and repeatedly communicated

their desire to litigate in numerous pleadings served on the Nickells and submitted to judicial

® Rather, the court analyzed the waiver question in Jight of two years of litigation in thetrial court. In re Vestalns,
Group, Ire., 192 8.W.3d 759,763 (Tex. 2006).

" See December 15,2005 Petition for Writ of Mandamus at 10-20; Brief of Appellants &t 11-18.
1 The Court madedear:

Waiver is the intentional relinquishment of aknowa right or conduct inconsistent with that right. Like
any other contract right, theright to arbitrate canbe waived. Waiver may beexpressor implied. A party
may waive it tight to arbitration by expressly indicating that it wishes to resolvethe case in a judicia
forom [express waiver}. Alternatively, a party may waive its right to arbitrate by taking an action
inconsistent with that right to the opposing party's prejudice.

June 28 Opinion at pp. 4-5 (emphasis added and citations omitted). Although Texas law does not apply to the
waiver issues, it clearly embracesthis distinction. Seg 2.g., Johnson v. Structured & Asser Servs., LLC, 148 8.W.3d
711 (Tex. App~—Dallas 2004), Spai n v. Houston Qilers, Inc., 593 8,W.2d 746,74748 (Tex. Civ. App—Houston
[14" Dist.] 2979) (“The right to have a dispute submitted to arbitration, like my other contractual right, may be
waived either expresdy or implicitly.™)

2 Relators’ Motion for Rehearing at 1.
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authorities, they voluntarily relinquished their aleged arbitration rights. Requiring the Nickells
to prove they were prejudiced by Relators express abandonment of their aleged arbitration
rights defies well-established law = much of which was cited and/or discussed in the Court's
June 28 Opinion - and logic. And while Relators cleverly asserted that the 'no prejudice’ rule
has " never been embraced in Texas," they do not reveal thet it has never been rejected either.”
Indeed, evenif Texaslaw applied to the Court's waiver analysisunder the FAA (and it.does not),
Relators have been unable to cite a single Texas case where the court rejected the “no prejudice™
rule after finding that a party had expressly waived its contractua arbitrationrights,

The fallacy of Relators’ position that. prejudice must be shown despitean express waiver
ishighlighted by the following question: |f Relators had announced to the trial court that they
wished to waive any contractual arbitration rights they had and to litigate this dispute, and the
Nickells did not oppose that request, would the trid court have been compelled to deny the
request on the ground that no one had shown prejudice? Of course not. As with any other
contractual rights, a party’s express waiver of its contractua arbitration rights logically
terminates itsability to re-invokethoserights, irrespective of the other party's proof of prejudice.

c. Based on Relarors’ repeated statemernts to the Nickells and judicial authorities,

the Court correctly concluded that they expressly waived their alleged arbitration
rights.

Asidefrom applying the wrong law, conflating expressand implied waiver, and dressing
up Wilson as something it isn't, Relators posit that “even if express waiver were a viable
exception to the prejudice requirement, this case would not fit within that exception.™* In
support, they cite yet another Texas case and unvell a new test for expresswaiver that they have

not offered in any prior briefing, at the trial court hearing on Defendants Motion to Compel

# SeeMotion far Rehearingat 3.

* Relators’ Motion for Rehearing at 4.
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Atbitration, or at the April 5,2006 oral argument before this Court.?® They urgethat, under this
new test, they did not "expresdy renounce” their alleged rights to arbitrate.® These arguments
should be rejected in their entirety because, among other things, they are based on facts not
before the Court, were derived from Texas waiver cases, and were not raised by points of error
in Relators' appellateor mandamus briefs.”’

Contrary to Relators assertions, the evidence on whichthis Court relied wholly supports
its finding of express waiver and its sound denia of the requested mandamus relief. This Court
reviewed the abundant evidence demonstrating that Relators, instead Of seeking arbitration,
sought and obtained the removal and transfer of this action to federal court for its inclusion in
and consolidation with the federal multidistrict litigation proceedings involving WorldCom.*
Relators consistently urged that granting such transfer and consolidation would promeote judicia

1% In its Motion for Rehearing, Relators

economy in discovery, pretrial meatters, and tria
virtually ignorethe Court's analysis of their own statementsand make no attempt to dispute the
evidence on which the Court based its express waiver finding. Instead, they apply their o m
new test and claim smply that their " statements in their federal court pleadings do not rise to
[the] Tevel [of express renunciation, or a specific, direct, and unequivocal statement that the

party iS giving up its right in question. ]

® See id at4-5 (urging for the first time the waiver standards enumerated in Alford, Meroney & Co. v. Rowe, 619
S.W.2d 213-14 (Tex. Civ. App—Amarillo 1981, writref d n.r.e.) and aticulating a novel definition for “expressiy”
and "' expressrenunciation™).

* Seeid

¥ McGuire v. Federal Deposit Ins. Corp., 561 S.W.2d 213, 216 (Tex. Civ. App.—Houston [1% Dist.] 1977, no writ)
("The Appellees made no assartion of this proposition prior to their motion for rehearing, and the matter cannot be
raised at thispoint in the proceedings." ).

*® See June 28 Opinion at pp. 4-9.

* See id.

% Relators Motion far Rehearing at 5.
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Relators seem to argue that only a party’s explicit statement that it "hereby abandons
and/or waives the right to arbitrate” would constitute express waiver; yet, as Relators must
concede, no court has articulated that drict standard. Instead, as this Court correctly
acknowledged, the key inquiry is whether a party's words expressy communicate its desireto
resolve the case in court rather than through arbitration.’! Despite Relators sudden affinity for
arbitratien, their express statements and procedural choices overwhelmingly establish that they
planned to litigate until they were unexpectedly forced to remand this case back to the Dallas
County Court at Law, whereit was originally filed,

2. Contrary to Relators contention, the Court need not separately consider and rule
on their interlocutory appeal under the TAA after denying them mandamus relief

under the FAA.

a Relators have repeatedly admitted that no subsequent, separate analysis is
recessary under the 744,

In a stark reversal of position, Relators now maintain that “if the Court does not grant
Relators mandamus relief under the FAA, then the Court must decide whether Relators are
entitled to relief under the TAA, as requested in their interlocutory appeal.™? Here again,
Relators take a new position not articulated in any prior pleading. To the contrary, their April
17, 2006 letter brief to the Court asserts multiple timesthat “the interlocutory appeal under the
TAA, and dlong with it the jurisdictional, preemption, and choiceof law issues, can be rendered

‘immaterial’ if the Court decides the issues under the FAA.™* Moreover, Relators “agree{d]

*) See June 28 Opinion at 5-6, 8.
*? Relators Motion for Rehearing at 6.

* Relators April 17, 2006 letter brief at 2 (attached at Tab F to the Nickells’ Motion for Rehearing). See also id. at
| (""" Appédllants[sic] . . . suggest] to the Court that, if it were to take up Appeliants’ mandamus petition consolidated
with and into this apped, it could avoid «// o fthe procedura and jurisdictional argumentsbefore the Court."); id. at
2 (“1f the Court simply rules on the mandamus petition, however, it need not reach the preemption question.”); id at
4 (“Fortunately, the Court can avoid theseissues completely if it considers the mandamus petition on its merits
under the FAA.™); id. {“Finally, by ruling on the mandamus petition, the Court may ignore the jurisdictional issues
presented by Appellees.. .. When Texas courts consider FAA issues on the merits, they frequently find the parallel
direct appeal under the TAA to be 'immaterid."" (citations omitted)).
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that, if the Court were to decide the issues in the mandamus petition on their merits, the
interlocutory appeal would be immaterial** Incredibly, this Court did exactly as Relators
requested (decided the mandamus petition on the merits), yet they now claim it erroneoudly
refused to consider their interlocutory appeal because the mandamus decision does not suit
them.”® The Court will recall Relators similar conduct in filing a second mandamus petition
when the Court's ruling-enthe merits of the first one did not suit them.*

Putting aside their own prior admissions that the Court need not analyze the merits of
their interlocutory appeal under the TAA, Relators offer no compelling reason whatsoever to
warrant a separate review under the TAA. Significantly, W sm itself does not require it >’
Regarding thisissue, Wilson ingtructs only that, on the specific facts of that case, (1) the FAA

did not preempt the TAA and (2) the cowrt of appeals had jurisdictionunder both laws and erred

% Id, at 4 (bold emphasis added). In fact, the Nickells agree that this Court properly dismissed the interlocutory
appeal under the TAA after deciding the merits of the mandamus petition under the FAA. See Nickell Motion for
Rehearing a 6-7.

% Consequently, Relators' newly-crafted position that the Court must now consider the merits of the appeal under
the TAA, evenafter it has decided them under the FAA and deried relief, constitutes a blatant attempt by Relators to
have a second bite at the apple. This harkens back to late 2005 when Relators, dissatisfied with this Court's order
denying its first mandamus petition, filed asecond, near-identical pefition seeking the samerelief.

*¢ See, e.g., January 5,2006 Brief of Appelless at 1-3; January 5,2006 Appendix in Support of Appellees’ Brief at
349 (Tab 6) (Court's November 16,2005 Memorandum Opinion denying Relators' first mandarpus petition).

" The law review article, upon which Relators have placed so much weight, also does not cali for a duplicate
andysis under both the TAA and the FAA. See R W. Hughes, “Inferlocutory Appeals from Orders Denying
Arbitration Under the Texas Arbitration Act: Federal Law Does Nor Preempt Jurisdiction,” THE APPELLATE
ADVOCATE, Vol. XVIII, No. 2 at 18 (Fall 2005) (cited in Relators' April 17,2006 letter brief, among other places).
This article highlights the policy concern underlying the scenario in which a court of appeal holds that, because the
FAA appliesto a contract, then relief under the TAA is preempted and an interlocutory appeal must be dismissed for
want of jurisdiction:

The upshot is that, if the appellee concedes the contract affectsinterstate commerce, the appellate court
dismissesthe TAA interlocutory appea for want of jurisdiction and then may summarily deny the FAR
mandamus without discussion or analysis. . . .  The 'no jurisdiction’ rule not only makes denying
arbitration easier than granting it; it encourages appellees to engage i ‘positivn-shifting’ and frustrates
review by the Texas Supreme Court.

Id, at 18. These policy concernscertainly are not operative in this case. Indeed, this Court considered and denied

both of Relators' requests for mandatmus relief, conducted oral argument, and issued a nine page opinion detailing
its analysts and decision.
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in dismissing the TAA-based interlocutory appeal for want of jurisdiction.®® And even Wilson
did not conduct. separate analyses of the merits under both the TAA and the FAA; rather, the
court determined the merits under the Texas Supreme Court's mandamus jurisdiction,
conditionally granted the writ of mandamus, and dismissed the related interlocutory apped as
moot.* Since, as Relators have repeatedly conceded, the nandanmus and interlocutory apped
analyses are virtually the same, it would he a pointless waste of judicial resourcesfor a court to
separately analyze and render adetailed opinion on an interlocutory appeal under the TAA after
mandamus relief was denied on the merits.

Finaly, despite Relators reliance on West v. Robinson, that decision also does not
compel the appellate courts to separately analyze an interlocutory appeal under the TAA after
denying mandarmus relief under the FAA, In fact, the Robi nson decision has nothing to do with
deciding arbitrability issues under the TAA or the FAA.*

b. In additionto being unnecessary, a subsequent analysis under the T4AA would be
improper.

Significantly, there has never been any contractual or legal bads for a TAA-based
interlocutory appeal of the trial court's denial of Relators Motion to Compel Arbitration. 1t is
undisputed that t he arbitration agreements at issue in this case expressly invoke New York law.
Apart from simply moving to compel arbitration and purporting to invoke the TAA, Relators
have never actually demonstrated how or why the TAA applies.*’ The Nickells have
consistently noted that Texaslaw does not apply to issuesrelated to the interpretation or waiver

of terms in the arbitration agreements, yet Relators have essentially ignored this point and have

¥ \nre D. Wilson Construction Co., 196 $.W.3d 774, 778-780 (Tex. 2000).
? Id at 778-780, 783.
* See West v. Robinson, 180 S.W.3d 575,576 (Tex. 2005) (per curiarm).

1 See Nickells” Motionfor Rehearing. at 6 & n.27.
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never attempted to prove otherwise.” True to form, like al of their pleadings before it,
Relators Motion for Rehearing dodges this fundamental issue and erroneoudly presurnes,
without explanation, that Texas law and the TAA apply,

Interestingly, at one point Relators actually acknowledged that the arbitration contracts
choice of New York law eliminated the application of Texas substantive law to contractua
issues.” But they then proceeded to argue erroneously that the TAA was procedural, so the
choice of New York substantive law did not effect their rights to an interlocutory appeal under
the TAA.* Without reiterating all of the arguments set forth in their letter briefs of April 7,
2006 and April 20,2006, the Nickells would merely direct the Court to those letter briefsand to
Inre J.D. Edwards World Solutions Company.® In that case, the Texas Supreme Court held that
where the parties arbitration agreement selected the substantivelaw of Colorado or the Uniform
Arbitration Act, the FAA must apply in Jieu d the 744. Specificaly, the J.J. Edwards Court
concluded, “{t}here iS no contractual or legal basis for Texas law" and the contract's “limited
reference t0 the [Uniform Arbitration Act] is not sufficient to invoke Texaslaw o the TAA. ™
Accordingly, because the party attempting to invoke the TAA did not carry its burden of
demonstrating bow or why it should apply, theJ. D.Edwards Court considered and ruled on the

petition for mandamus submitted under the FAA.*

“? See, e.g., the Nickells' April 7, 2006 post-hearing letter brief a 1 (attached at Tab C to Nickells® Motion for
Rehearing); Rdators December 15, 2005 Record in Support of Petition for Writ of Mandamus, Vol. 1 at 92,n. 101.

“ See Relators’ April 6, 2006 letter brief at I (arguing that the TAA is procedural law and asserting that “[e]ven
when the parties have selected the laws of another jurisdiction, Texas law still governs procedural issues™).

“ In support of this posi ti on, Relatorscited Owem-Corning Fiberglass Corp. v. Martin, 942 S.W.2d 712, 721 (Tex.
App. — Dallas 1997, no pet.), which has absolutely nothing to do with arbitration or the TAA. See the Nickells'
April 7, 2006 letter brief a 1. It bears noting that if this theory were accurate(and it isn't) and New York
substantive law applied under the TAA, Relators heavy reliance on Texas waiver cases has been misplaced and
they should have been relying on New Y ork waiver cases instead.

5in re J.D. Edwards World Solutions Company, 87 8.W.3d 546 (Tex. 2002).

“ Id. at 550.

T I1d at 551-552.
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Relators have attempted to distinguish J.D. Edweards by discussing Mastrobuone v.
Shearson Lehman Hutfon, Inc., a case where a brokerage agreement's arbitration clause
indicated that any arbitration would occur under NASD rules, while aNew Y ork choice-of-law
clause was set forth elsewhere in the agreement, separate from the arbitration clause.*® The
Mastrobuono Court appropriately reconciled these two clanses by holding that the NASD rules
would govern the arbitration while any contractual claims or defenses asserted in the arbitration
would be derived from substantive New York law.” 1t is difficult to see how Mastrobuono
demonstrates in any way that the arbitration or choice-of-law clauses at issue in this case permit
Relators to invoke the TAA, It is undisputed that none of those clauses says anything about
Texas law and that the only law mentioned or invoked anywhere in the contractsis New Y ork
law.

In one sentence of their April 17,2006 post-hearing letter brief, Relators also floated the
notion that Texas law and the TA A should apply because"five of [the Nickells’] nine causes of
action contained in their Firss Amended Petition are based expressly on Texas statutory and

common law.”"

The brokerage agreements at issue contain New York choice-of-law clauses
stating that the agreements*“shall be governed and construed in accordancewith the laws of the
State of New York.”*! Because the Nickells have not asserted any breach of contract claims or
other claims that would call on New York law for contractual interpretations, Texas law applies

exclusively to all of their underlying causes of action. Conversely, their Texas causes of action

have no bearing on the fact that the New York choice-of-law clauses make New York law

*® Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 115 S.Ct. 1212 (1995).
® Id at 514 U.S.64.
™ Relators’ April 17,2006 letter brief a 3.

*1 December 15, 2005 Record i n Support of Petition for Writ of Mandamus, Vol. 1 at 57.
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applicable when resolving disputes over the contracts arbitration terms or whether they were
waived. InJD. Edwards, the Texas Supreme Court paid no homage to thefact that the plaintiff
had asserted fraud and other Texas common law clams. In fact, the Court specifically
determined that the arbitration clause, the contract's choice of Colorado law, and the FAA
required the plaintiff to arbitrate its Texas fraud claims under theFAA, not the TAA.*

In conelusion, Relators have completely failed to provide any rationa factual or lega
basisfor an application of the T M in this case, and it wastheir burden to do so.

ITI. CONCLUSION AND PRAYER

For al of the reasons set forth above, the Nickells respectfully request that this Court
deny Relators Motion for Rehearing in ali respects. However, for the reasons st forth in their
Motion for Rehearing, also filed on July 12, 2006, the Nickells request that this Court clarify its
June 28, 2006 Memorandum Opinion to state that the interlocutory appeal filed by Relators and
consolidated with this action was not dismissed for lack of subject matter jurisdiction(or due to
preemption), but was dismissed as moot because: {1) the Court has determined the merits of the
waiver issues when denying Relators mandamus relief under the FAA; and (2) Relators have
failed to demonstrate how or why the TAA should apply, as they were required to do. The
Nickells respectfully submit that the relief granted in the Court's June 28 Opinion and its waiver
analysis were in all respects correct and should not be disturbed. The Nickells further pray for

such other relief, at law and in equity, to which they may show themselvesjustly entitled.

%2 In re J.D. Edwards World Solutions Compary, 87 $.W.3d at 550-551.
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Introduction
In an tinusnal twist of fate, the Texas Bupreme Court issued an important new

decision relevant tp theissues in this case almost at the same time the Court was issuing

its initial opinion. [n re Wilson Consir. Co., 196 SW.3d 774 (Tex. 2006). Wilson:

reiterptes the need to show prejudice before a finding Of waiver can.be made. Appellees
concede they cannot show prejudice, so based on Wilsor, the Court should withdraw its
opinionand judgment and render judgment for Relators/AppeHants.

Argument apd Authorities

X Appellees have conceded that they failed to prove prejudice.

'In their 15 page Response, Appellees not once argue that they established ar
submitted any evidence on prejudice, despite the fact that the need for prejudice was one
of theprimary points in the motion for rehearing. 'Instead, recognizing this deficiency,
they invite this Court to be the first in Texas to hold that prejudice is unnecessary,
Acoordingly, the Court’s analysis should begin with the undisputed fact that prejudice is

lacking here.

IL  Based on the Texas Supreme Court’s interpretation of the FAA and TAA,
prejudiceis a required element for walver of an arbitration right,

Appellees conceds that no Texas or Fifth Clrcuit case ever has held that prejudice
nesd not be shown for a waiver of arbitration under any set of circumstances. Respense
atp. 8. Quite-the contrary, in Wilson, the Supreme Court held the right to arb'i#:ra-ﬁi_ou was
not waived because she plaintiffs did not sstablish prejudice even thought | “&cféndants:

(1) filed a cross-action; and (ii) filed A separate Jowsuif seeking injunctive relief. 196
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S.w.3d at 783. Given the Supreme Court’s consistent and wnanimous holdings that
prejudice MUS be shown, the Court should decling Appellees invitatien t 0 create a NEW
rule of law that dispenses with the Supreme Court’s prejudice requirement. To do so
would ignore the presumption againg waiver and the Supreme Court’s mandate that all .
doubts beresolved in favor of arbitration. Id,

Not enty do Appellessseck this new and novet balding, but they alsp concede that
Relators never said, either orally or in writing, "' We waive our right to arbitration™ or
words to that effect. Instead, Appelless point to Relators’ arguments i connection with
the remeval and venue related briefing, none o which expresdy addressed arbitration
and all of which were made after Relators expressly reserved their arbitration right. One
can only wonder how Relators “expressly” walved their arbitration right in procedural
motion briefing, If the defendants in "Wilson did not waive their rights by formally
requesting affirmative relief on the merits from the trial court,

In any event, N0 Texas court ever bas distinguished between .expreés waiver or
implied walver when assesang the need to establish prejudice. Indeed, the Supreme
Court, in #ilser and countless oases before #ilson, has spoken of “waiver,” not “implied
waiver” or “express waiver.,” Mog importantly, what is dear is that the Supreme Couzt
abhors a finding of waiver.

Recognizing that the ruling they request conflicts with Wilson and countless cases
before it, Appellees suggest that the Court should ignore the Suﬁ:r‘eme Court’s
interpretation of the FAA becanse “Texns waiver cases are inapplicable under an
FAAfmandamus analysis.” Response at p.1. ND doubt exists that Wilson exemplifiesthe
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éupreme Court’s waiver analysis undér the FAA. No doubf also exists that this Court in

obligated to follow Supreme Court precedent. Swilley v. MeCain, 374 8.W. 2d 871, 875

{Tex. 1964) (court of Appealsisbound to follow the law as declared by Supreme Court),

Thus, the Court should dectine Appellees® invitation to ignore and depart from the .

Supreme Court’s holdings.

II1.  Not only do Appellees ask this Court to create a NEW rule of law at edds with
the Texas Supreme Court’s holdings, but alse they ask the Court to rely on
non-Texas, non-Fifth Cirenit authority that issuspect at best.

Appéllees point to four gases in support of their position that prejudice iS not
required: Gilmore v. Shearson/dmerican Express, Inc,, SIX B.2d 108, 112 (24 Cir. 1987),
overruled by McDonnell Douglas Fin. Carp, v. Pennsylvania Power & Light, 849 F.2d
761,765(26 Cir. 1988); In re Currency Conversion Fee Antitrust Litig., 361 E.Supp.2d
237 (S D.N.Y. 2005); Miller Brewing Co. v. Fort Worth Dist. Co., 781 F.2d 494, 437(5"
Cir, 1999); and Cubinetree of Wisconsin, Ine. v. Kraftmaid Cabineiree, Inc., 50 F.3d 3.88,
390 (7" Cir. 1995). Those cases, however, zre Unavailing.

First, Miller Brewing does nat distinguish between "express’ and "implied”
waiver, .Infact, the court specificaly found, in its waiver finding, that the party opposing
arbitration had suffered” "ubstangd detrimgnt and prejudice . . . .» Miller Brewing, 781
F.2d at 497,

Second, Cabinetree itself acknowledged that its “no prgudice” holding is a
minority view that conflicts with the majority of federal courts that have considered the
issye. 50 F.3d at 390.. In the 11 years since it was issued, many courts have rejected

and/or criticized its holding. See 24S Inc. v. Mini-Tankers, USA, Inc., T9.6NE.2d 633,
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637 (11. App. 2003); In re Fleming Companies, Inc., 35 B.R. 687, 692 (D. Del. Bankr.
2005); Saint Agnes Medical Ctr. v. PacifiCare of Ca., §2 P.3d 727, 738 (Cal. 2003).
Third, Gilmore involved strikingly different facts. There, the movant “expliciily
‘waived” itS motion to compel arbifration, and on appeal ackmowledged the express ,
renunciation, 811 F.2d at 112. More specifically, the movant withdrewand abandoned
its arbifration motion. Jd. However, the Gilmore court also acknowledged that, “in an
ambiguous dituation,” prgudice would be required. Id. (citing Rush v. Oppenheimer &
Co., TT9 F. 2d 885 (2d. Cir. 1985))."
| Fourth, in re Currency Conversion is not an express waiver case. The court
merely acknowledged the Gilmore holdingand then found prejudice because the case had
been litigated for 2 years, no arbitration motion was filed until after the court ruled on a
motion to dismiss directed to the merits, and “nearly one hundred depostionsand the
review of tens of thousands of pages of documents [had] been conducted.” 361
F.Supp.2d at 257-58. That hardly approximates the facts in the present case;.
Interestingly, Appelleesalso cite Century Indemm. v. Viacom Intern., fnc., 2003 WL
402792, *4 (S.DM.Y. Feb. 20, 2003). That case, however, makes Rdators point.
Although the court did acknowledge the Gilmore holding, it distinguished Gilmore 0N the

basis that the case involved a clear and express renunciation Of the arbitration right. The

! Under the FAA and TAA as interpreted by the Texas Supreme Court a s opposed to t he Second Circuit
Court of Appeals), even express renunciation, If later withdrawn, would reguire a showing of prejudice.
That is where Appellees’ hypothetical on page 8 of their Response misses the point. Of course 2 trial
gourt can find fry & case when both parties to an arbitration agreerment consent, as Appellees’ hypothetical
suggests. Here, Relators in fact never “announced fo the trial court for any other eourt] that they wished
to waive ary coniractual arbitration rightsthey had , , . .» Responseat p. 8. Even if they had, however,
arbitration would be required, under. Wilsor and other cases, if Relators later withdrew that
announcement, asstming N0 prejudice to Appelleeshad resulted.
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movant in Century did not explicitly renounce its arbiiration right, even though it did not
seek arbitration until after more than 2 1/2 years of litigation. 2003 WL 402 19, *4.
Thus, the Century court found that Gilmore's express waiver rule did not apply. 2003
WL 402792, *6.

Quite Ssimply, Appellees” aufhorities, at best, represent a minority position and do
notwarrant the creafion of a new docirine never before recognized in Texas, espeeially in
light of the Supreme Court’s recent holding on these issues.

1V, Becanse the FAA does not preempt the TAA, the Court must consider a
matter of first isapression under the TAA.

As Appellees concede, it is now clear thatthe FAA does not preempt the TAA.
Appdless misconstrue Relators” arguments in this regard. Responseat p. 10. Obviously,
if the Court orders arbitration under the FAA, Rdators interlocutory appeal under the
TAA is moot Of “immaterial.” Relatorswould not expect the Court to sendt he case to
arbitration tivice.

On the other hand, a denial of arbitration under the FAA presented in Relators’
mandamus petition does not moot Relators® interloeutory appeal under the TAA If
Appellees are correct that a denial Sf arbitration under the FAA moots ah interlocutory
appeal under the TAA, onecan only wonder why the TAA was at issuein Wilson, i N light
of the court of appeals ruling under the FAG.

Because the TAA is not preempted, an analysis under the TAA isgequirédi. More
specifically, the minority position cases cited by Appeliees ate federal casés construing

the FAA. No court has eve? addressad whether under the TAA express waiver IS different
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than implied waiver and/or whether a finding sf “express waiver” dispenses with the
need t0 show prejudice. Accordingly, the Court should to take up this issue of first

imptession in connection with Relajors’ interlocutory appeal, The Court should decide

whether it is appropriate to incorporate the Cabinetree and Gilmore inority holdings |

under the FAA into the TAA. In light of the Supreme Courf*s prior waiver holdings,
Relators suggest that the Supreme Court would not accept that minority position as an
interpretation of the TAA. Tn any eveul, an analysis under the TAA is necessary.

Next, Appdlees claim that they have “consistently noted that Texas law does not
apply to issues related to the interpretation Or waiver of terms IN the arbitration
agreements,” Response at pp. 12-13. The only citations for thal statement are
Appellees’ post-submission letter brief and & passingreference, in footnote 101 of a brief
filed in the trial eourt, to the choice Of Taw provision. Response & p. 13, n,42. Relators
never argued, before oral argement in this Court, that the TAA did not apply because of
the choice of law provision. Relators never submitted any New York law fo the Court,
much less explain how it dffers, if .at 411, from the'TAA. See Mckinney’s C.P.L.R. §
7501 et seq. {New York’s arbitration act upholding enforcement of arbitration
agreements). Appdleesargumentin this regard therefore is a red-herring.

V.  The Court's ruling means that arbitration issues in multi-district litigation
cases can rever be decided Dy .asingle transferee judge.

The practical effect of the Courts ruling should be considered, If the Comrt’s

opinion stands no litigant in multidistrict litigation can afford to await MDL transfer

before presenting its motion to compel arbitrafion, Such a litigant, to avoid a waiver
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argnument, will be required to submit the arbitration issuebefore transfer, Accordingly, in
MDY securities and other proceedings, hundreds, pethaps thousands, ofjudges will hear
and rule on motions to compel arbiitation based on the same O similar arbitration
agreements, claims and facts. Thus, the primary purposes behind 28 U.8.C. § 1407 — to
avoid a waste of judicial resources and inconsistent rufings —— will be thwaried.

Appellees likely would argue that a defendant in that situation could avoid waiver
by carefully choesing its words in its transfer-related briefing. A defendant seeking MD1,
transfer over a plaintiffs objections, however, cannot avoid reference to “pre-frial
activities” and “duplicative discovery.” Indeed, those are some of the factors to be
considered for MDL transfer under 28 U.B.C. § 1407. See, e.g., In re Medical Waste
Services AntiTyust Litig,, 277 F.Supp.2d 1382, 1383 (J.P.M.L. 2003),

Thus, MDL litigants will be put to a Hobson’s choice: eifher seek arbifration
before MDL trandfer in the many and disparate forums (and file all necessary appeals in
many and disparate forums), or 9k MDL transfer without proving or "arguing the
efficiencies of conmsolidated “pre-trial” proceedings and “discovery.” This Court’s
opinion will be the primary source Of that dilstnma. Relators suggest that the Coust
should reconsider its opinion for this reason.

Prayer

Relators request that the Court grant Relators” motion for rehearing, reverse or

vacate the trial conrt’s order denying Rdators Motion to Compel Arbitiation, and grant

Relators any other rdief to which they may be entitled.



Respeetfully submitted,
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RECEIVED

Inthe Court of Appeals
Court of Appeals
Fifth Digtrict of Texas at Dallas SEP 1 8 2006
Lisa Matz
No. 05-05-01430-CV Clerk, 5t Didirict

IN RE CITIGROUP GLOBAL MARKETS, INC. (F/K/A SALOMON SMITH
BARNEY, INC.), CITIGROUP, INC., AND STACEY OELSEN, RELATORS

ROBERT A, NICKELL AND NATALIEBERT NICKELL’S
SUR-REPLY TORELATORS MOTION FORREHEARING

Red Partiesin Interest Robert A. Nickell and Natalie Bert Nickell (the “Nickells™)
respectfully submit this, their Sur-Reply to Relators Motion for Rehearing as follows:

For the most part, Relators’ “Reply to Appellees Response to Mation for
Rehearing™ ("Reply Brief') argues nothing that has not been argued exhaustively in the
parties’ previous briefing. All but one o its arguments are déja vu al over again,
Among other things, Relators again ignore the distinction between express and implied
waiver and errantly argue that, evenif there is distinction, a showing of prejudiceis still
required for express waiver. Further, they again neglect the Texas Supreme Court's
ruling in Inre: J.D. Edwardsand offer no explanation for how the TAA could possibly

apply here.> While In re; Wilson heldthat the FAA does not pre-empt the TAA, it does

! While the Nickells recognize that the Court does nat usually condone sur-replies Such as this, they are only

submitting this one because Relators have introduced a brand new argument in their reply brief. Therefore, the
Nickells respectfully request the Court's indulgencefor this brief sur-reply.

2 n reJ.D. Edwards World Solutions Company, 87 $.W.3d 546 (Tex. 2002).
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not undermine In re; J.D. Edwar ds' holding that a party must demonstrate how the TAA
appliesin the first place.’

Asde from rehashing the same arguments, after rounds and rounds and hundreds
of pages of briefingin the tria court and this Court, Relators Reply Brief introduces a
brand new argument. Relators now argue that the Court should consider that its ruling
might force parties in Relators circumstances into a “Hobson’s choice’ where they must
either: (1) waste judicia resourcesby filing numerous motions to compel arbitration in
the various state courts where similar actions are pending against them; or (2) save
judicial resources by removing the case to federa court, then seeking to transfer and
consolidate it into a federal multidistrict litigation at the risk of expresdy waiving their
alleged arbitration rights. But Relators forgot to remind the Court that the second option
was never a legitimate one for them becausethis case could not be properly removed 10
Jfederal court or transferred and consolidated i nto the multidistrict |iti @i

Again, when the Nickells persstently challenged Relators remova position,
Relators ultimately conceded that they could not defend it and stipulated to a remand
o, in truth, Relators ""Hobson's choice'™ was: (1) move to compd arbitration in state
court; or (2) groundlessly removethe case and persuade the multidistrict litigation panel
to transfer and consolidate it with statementsthat amount to express waiver. While the

obviousand only viable option was the first one, Relators chose the second.

3 nre D Wilson Construction Company, 196 8.W.3d 774 (Tex. 2006).

* See Vol. I of Record in SQupport of Petition for Writ of Mandamus filed December 15, 2005 at Tab M, pp. 928-29.
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Relators “Hobson’s choicg' argument also implies that they always intended to
seek arbitration, but fdt it would be more efficient if they did so once the case got
consolidated and situated in the MDL. Nevertheless, they have conceded that they never
informed the multidistrict litigation pand. or the MDL court of their supposed intent to
arbitrate. And, despite the numerous cases they have consolidated Into the MDL, they
have failed to cite a single MDL case where they have moved to compel arbitration.
Relators clearly had tio intention of arbitrating this case if they could kegpitin the MDL,
which they could not do.

For the reasons set forth above and in their Response, the Nickells respectfully

request that the Court deny Relators Motion for Rehearing in its entirety.

Respectfully submitted,

10
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Will S. Snyder

State Bar No. 00786250
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