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STATEMENT OF THE CASE 

Action from which Relators seek relief: Relators seek a writ of mandamus with 

respect to Respondent's Oclober 3,2005 Order Denying Defendants' Motion to Compel 

Arbitration and Stay Proceedings (the "Order") issued in Cause No. 04-0472%; Roberr 

A. Nickell, et 13.1. V. Cifigroup G / o b ~ i  Mar-kefs, Im.,  el I I I .  (the "underlying proceeding), 

pending in the Coun.ty Court at Law No. 3 of Dallas County, Texas (the "trial court").' 

Relalors seek an order compelling all ckirns in &e underlying proceeding to arbitration 

and staying all proceedings, pursuant to the Federal Arbitration Act (the "Federal Act"), 9 

U.S.C. $ 2 et seq., a copy of which is included in the Appendix.' 

Nature af the underlying proceeding: The underlying proceeding is a suit for 

damages. Real parties-in-interest Robert A. Nickell and Natalie Bert Nickell are former 

investment clients o f  Salomon Smith Barney Inc. M a  Citigroup Global Markets, Inc. 

and its employee, Stacy Oelsen. Plaintiffs filed suit against Relators claiming they were 

defrauded in connection with their investments in Worldcorn Inc. After the underlying 

proceeding was remanded to the trial court from federal court, Relators immediately 

moved to cornpel arbitration and to stay proceedings based on agreements signed by 

Relators. 

Respondent: The Respondent is the Honorable Sally L. Montgomery of the trial 

court. 

I A certified copy of  the Order is included in rhe attached Appendix. 
2 Relators, on October 21,2005, also filed a Notice oTAppeal of the Order (the "Appeal"), because Relators' 
Motion was based on both the Federal Acr and the Texas General Arbitration Act TEX. CIV. PRAc. & BM. CODE 8 
171.001 e! seq . (the "Texas Act"). See, e.g., Jmk 13. Alrgli)? Co. Ir Tipps, 842 S.W.2d 266, 272 {Tex. 1992) (wig. 
plnceodirrg). The case number assigned to the Appeal is 05-05-03430-CV. 



STATEMENT OF JURBSDICTION 

This Coui-t has jurisdiction under Article V, Section 6 of the Texas Constitution, 

Section 22.221 (b) of the Texas GovernrnentCode, atid Rule 52 of the Texas Rules of 

Appellate Procedure. Tipps, 842 S.W.2d at 272. 

ISSUE PmSENTED 

Did the Respondent incorrectly deny Relators' Motion to Compel Arbitration and 

to Stay ~koceedin~s? 

STATEMENT OF FACTS 

1. Introduction 

Relator Ci tigroup Global Markets, Inc. ("CGM") is a registered broker-dealer and 

investment advisor, and it is an indisect, wholly owned subsidiary of Relator Citigroup 

h c .  ("Citigroup"). R. Vol. T, p, 44.5 SaIornon Smith Barney Inc. ("SSB") and Smith 

Barney Harris Upham & Co. Inc. ("SBHUC'" both were predecessors of CGM.4 Id. 

Real-pa~ies-in-interest Robert A. Nicks11 and Natalie Bert Nickell (colIectively, 

"Plaintiffs" and, singularly, "Mr. Nickell" or "Ms. Nickell") were customers of CGM. R. 

HI. The Agreements to Arbiitrate 

In connection with his account number 104-06936-14 at CGM, Mr. Nickell 

signed, anlong other documents, a Margin Agreement. R. Vol. 1, pp. 47-48, In relevant 

pari, that Margin Agreement provides: 

I The Record submined with this Petition is in thee (3) volumes, indexed and sepawted by tabs. The pages 
are c~nsecutively numbered. For the Court's convenience, cites to the Record will be "R. Vol. , p. -." 
d To avoid confusion, all references to CGM andor its predecessors will be to UGM, unless the context 
requires otherwise. 



The undersigned agrees that all controversies between the 
undersigned and Smith Barney andlor any o f  i ts officers, 
directors, or employees present or former concerning or 
arising from (i) any account maintained with Smith 
Barney by the undersigned; (ii) any transaction involving 
Smith Barney and the undersigned, whether or not such 
transaction occurred in such account or accounts; or 
(Ti!) the construction, performance or breach of this or 
any other agreement between us, whether such 
controversy arose prior, on or subsequent to the date 
hereoPj shall be determined by arbitration before any self- 
regulatory organization or exchange of which Smith 
Barney is a member, The undersigned may elect which of 
these arbitration forums shall hear the matter by sending 
a registered letter or telegram addressed to Smith Barney 
at 333 West 34fh Street, New York, N.Y. 10001, Attn: Law 
Department, If the undersigned fails to make such 
election before the expiration of five (5) days after receipt 
of a written request from Smith Barney to make such 
election, Smith Barney shall have the right to choose the 
forum. 

R. Vol. I, p. 48 (emphasis in original). 

On or about March 9, 2000, Mr. Nickell signed a New Account Application and 

Option Suitability form for account number 104-06936-14 containing substantially 

sirnila~ language. R. Vol. I, p. 49. 

Likewise, Ms. Nickel1 ( f m e r l y  known as Natalie Bert), in connection with her 

accounts at CGM, signed agreemarts containing substantially similar arbitration 

provisions. R. Vol. 5 ,  pp. 52-57. 

I .  Plaintiffs' WorIdCom Investments and the Downfall of WortdCom 

Plaintiffs allege that they invested more than $4 million in Worldcorn Inc. &a 

MCI, Inc. ("WoridCon~") securities in 2000 and 2001 in reliance on certain research 



reports issued by CGM research analyst Jack Grubrnan. R. Vol. I, pp. 1 1-13.5 Plaintiffs 

allege the reports were "false and intentionally misleading statements about WorldComYs 

performance, tlze current condition of its business, and the valve of its stock." R. Vol. I, 

p. 10. In June 2002, Wo~ldCorn disclosed that it had overstated its income on its audited 

financial statements by over $9 billion from f 999 to 2002. Ir2 1.e W O T ~ ~ C O I I Z ,  111~. Sec. 

Lifig., 294 F.Supp.2d 433, 434 (S.D.N.Y. 2003). WorldCom filed a Voluntary Petition 

far Chapter 1 i Bankruptcy in United States Bankruptcy Court for the Sourhem D'istdd of 

New Yark on JuIy 21,2002. Id. 

Thereafter, scores of lawsuits substantially similar to the underlying proceeding 

were filed across the country asserting securities fraud and common law claims against 

various Wo~ldCom directors, officers, underwriters, accountants, commercial and 

investment banks, and research a~afysts who covered WorldCom. Id. at 434-35. On 

October 8, 2002, pursuant to 28 U.S.C. 5 1407, the Judicial Panel on Multidistn'ct 

Litigation (the "MBL Panel") issued an order consolidating 30 WorldCom related 

securities and ERISA actions in the United States District Court for the Southern District 

of New York (the "MDL Court"). In re WurldCom, 1 1 2 ~ .  Sec. & "ERISA" Lr'rig., 226 

F.Supp.2d 13 52 (J.P.M.L. 2002). The MDL Panel thereafter issued orders transferring 

and consolidating more than 80 actions to the MDL Court. WarldCum, 294 F.Supp.2d at 

435. 

In addition to class actions, numerous individual actions were filed in state court, 

5 The WorldCorn investments were made in the accounts governed by the agreements discussed above. 
R. Vol. 1, p. 45. 



WorldConz, 294 F.Supp.2d at 434-35. The majority of those actions were ren~oved to 

federal court as "related to" the Worldcorn bankruptcy and transferred to the MDL 

Court.. Jd. Many of those actions allege claims against CGM's predecessor, SSB, wl~ich 

virtually are identical to the claims asserted by Plaintiffs in this action. The transfei~ed 

and consolidated WorldCom related actions are now pending in the MDL Court, before 

the Honorable Denise L. Cote, as 111 re W~rldCom, I~ic. Securilies & "ERISA " Lirigatioiz, 

Master File Nos. 02 CIV. 3288(DLC), 02 CIV. 4816 (DLC), and 03 CIV, 6592 

(collectively, the "Consolidated Worldcorn Proceedings")." 

HV. Removal, MDL Transfer, and Remand 

On July 9, 2004, before Relators had appeared in the underlying proceeding, 

Relators removed the case to the United States District Court for the Northem District of - 
Texas, Dallas Division (the "'Dallas federal court"). R. VoZ. IT, p. 308. Relators expressly 

stated in the notice of removal that they were "appearing specially so as to reserve any 

and all defenses available under Rule 12 of the Federal Rules of Civil Procedure or 

otherwise. . . ." R. Vol. 11, p. 308. As grounds for the removal, Relators alleged that 

removal was proper under 28 U.S,C. rj 1452 because the action was "related to" the 

pending WorldCorn bankruptcy action. Id. 

On August 9, 2004, Plaintiffs filed a motion to remand. R. VoI. 11, p. 393. At 

about the salne time, Citigsoup and CGM filed a Letter of Potential Tag Along Action 

(the "Tag Along Letter") with the MDL Panel notifying the panel that &e case was 

6 MDL statistics regarding the Consolidated WarldCom Proceedings, as of September 30, 2004, can be 
found at  www.ipml.rlscourts.~ov/S~atist~~~/Sta~i~ti~~html That shows that i34 cases have been t~ansferred to the 
M D L  Courr and another 24 have been filed in that Court originally. Seep. 5 



subject to transfer to the MDL Court for consolidated or coordinated pre-trial 

proceedings. R .  Vol, 11, pp, 658-59. 

On August 25, 2004, Relators filed in the Dallas federal co~irt a motion to stay 

proceedings seeking the stay of all proceedings until the MDL Parlel finalIy determined 

w h i ~ h  court, either the Dallas federal cou1-i or the MDL Court, would conduct pre-ti-ial 

activities. R,  Vol. TI, p, 533, fn  support of its request fur a stay, Relators pointed out that 

a stay would coliserve judicial resources and avoid the possibility of inconsistent rulings 

on pre-trial motions by having all motions decided by the same court. R. Val. TI, pp. 542- 

543. 

On September 9,2004, the MDL Pane1 issued Conditional Transfer Order No, 30 

("CTO-30") conditionalIy transferring the case, among others, to the MDI, Court. R, 

Vol. 11, p. 572, On October 11, 2004, Plaintiffs filed with the MDL Panel a motion to 

vacate CTO-30. R. "Vol. 111, p. 797. After it was filly briefed (R. Vol, III, p. 797 and 

p. 891), the MDL Panel, on December 6, 2004, overmIed the motion to vacate, and it 

issued a final Transfer Order. R. Vol. 111, p. 89Ta7 

Once the case was transferred to the MDL Court, it became subject to the MDL 

Coue's May 28, 2003 Consolidation Order. R. Vol, 1, pp. 125-35. Anlong other things, 

the Consolidation Order ordered that, with respect to "Individual Actions" such as the 

underlying proceeding, the requirement that any clefendant named or served "must move, 

answer or otherwise respond in that action is stayed." R. Vol. I, p, f 27. That same Order 

also expressly preserved any and all defenses. R. VoL I, p. 127 

7 The Dallas federal c o w  never ruled on either the motion to remand or the motion to stay 

6 



The underlying prtlceeding also became subject to, among other things, the MDE 

Cou~t's June 11, 2003 Order to Show Cause why the MDL Court's Opinion issued on 

March 3, 2003 denying a motion to remand and the MDL Court's Opinion on May 5 ,  

2003 011 cer'fain ii~dividuaI actions did not require a summary denial of Plairztiffs' motion 

to remand. R. Vol. 111, p. 853. On January 18,2005, Plaintiffs filed a Response to Show 

Cause as required by those Orders. R, VoT. 111, p. 899. 

Thereafter, certain events transpired which led Relatois to conclude that it would 

be in the best interest of all parties simply to agree to remand to the trial court as opposed 

to fully briefing and obtaining a ruling on the jurisdictional iissues. See, ii$-a, Part I. D. 

2. Accordingly, on February 11,2005, the parties filed a Stipulation and Order agreeing 

"that this action shall be and hereby is remanded to the County C o w  at Law No. 3, 

Dallas County, Texas, where the action was originally filed." R. Vol. 111, p. 928. In the 

Stipulation and Order, to which both Relators and Plaintiffs agreed, Relators again 

specificaliy stated that they were "appearing speci~tlly to reserve any and all defenses . . . 

." R. Val. 111, p. 928, The MDL Caurt approved this Stipulation and Order in the foml 

submitted on January 14,2005. Id. 

Relators at all times intended to present their Arbitratiori Motion once it was 

finally determined which court would conduct pre-trial activities and the Plaintiffs' 

arguments with respect to subject matter jurisdiction were resolved. R. Vol. I, pp. 137- 

38. Indeed, Relators' motion to stay pending MPIL transfer discussed above expressly 

stated that it was filed witlzout waiver of any defenses "including, but not limited to, . . . 

the requirement that Plaintiffs arbitrate, not litigate, their claims." R, Vol. If, p, 539, n.1. 

7 



V. Relators' Motion to Compel Arbitration 

On March 21, 2005, aRer remand, Relators filed their first pleadings in the trial 

court by the filing of their Original Answer and their Motion to Cornpel Arbitration and 

Stay Proceedings and Brief in Support (the "Arbitration Motion"). R, Vol. I, pp. 3 1 and 

35. 

Prior to filing their Arbitration Motion, Relators did not, in any court: (1) seek or 

obtain discovery; (2) respond or object to discovery; (3) file a motion for summary 

judgment; (4) file a motion for judgment on the pleadings; ( 5 )  seek a trial setting; or 

(6) file any cross-claims, counter-claims, or third-pady claims. R. Vol, I, p. 137. 

Moreover, with the exception of filing a Motion to Dismiss in the Dallas federal court 

under Federal Rule of Civil Procedure 12(b)(6),8 Relato~s never sought a ruling fram any 

court regarding the merits of Plaintiff's' claims. Id With respect to the Motion to 

Dismiss, Relators agreed with counsel for Plaintiffs, immediately after the filing of the 

Motion, that PIajntiffs need not respond to the Motion at that time because Relators were 

not seeking a ruling an that Motion at the time. Id. In fact, Plaintiffs never responded to 

the Motion to Dismiss, and no court ever mIed on or considered the Motion. Id. 

At no time did Relators express to any court, either orally or in writing, directly or 

indirectly, Bat they were expressly waiving their right to compel Plaintiffs' claims to 

arbitration or that they chose to litigate Plaintiffs' claims in court as opposed to 

arbitration. Nevertheless, Plaintiffs responded to the Arbitration Motion with two (2) 

B Under FED. R. CIV. P. 12, Relators were required to file an answer or Rule 12 motion or risk entry of 
default judgment. 



arguments. R. Vol. I, p. 58. Firsf, Plaintiffs argued that Relators expressly or irnpfiedly 

waived their right to compel arbitration by removing the case to Dallas federal court, 

successfully obtaining the transfer of the case to the MDL Court over Plaintiffs' 

objections, and ultimately agreeing to a renzand to the trial court. Next, Plaintiffs argued 

that CGM, as a successor to Smith Barney and Salornon Smith Barney, Inc. -- the parties 

to the agreements containing arbitration clauses with Mr. Nickell -- and Citigroup, parent 

of CGM, are not entitled to claim the benefits of the arbitration agreement with respect to 

Mr. Nickell's claims. R. Vol. I, pp. 72-92. 

After Relators replied to Plaintiffs' opposition (K. Vol. 1, p. 94), Respondent 

conducted a hearing on August 12, 2005. R. Vof. I, pp. 196-254. By Order dated 

October 3, 2005, Respondent denied the Arbitration Motion in its entirety without 

explaining the basis wf her mling. R. Vol. I, p. 296. 

ARGUMENT 

11. As a matter of law, Relators did not waive their right to cornpel arbitration. 

With one exception discussed below in Part 11. C, Plaintiffs' only defense to the 

Arbitration Motion rested on their waiver arguments, Although Respondent did not 

provide any explanation for her Order, a review of the transcript from the hearing and the 

associated briefing makes it clear that the Order was based on waiver, Accordingly, that 

point is addressed first. 



A. This Court and others have held that a "strong presumption7' exists 
against waiver, and Plaintiffs bore a &'heavy burden" to overcome that 
presumption. 

"There is a strong presumption against finding a waiver of arbitration, and the 

party claiming that the right to arbitrate has been waived bears a heavy burden." 

Reptrblic Jlls. Co. v. Paico Receivables, LLC, 383 F.3d 341, 344-47 (5'" Cir. 2004); Texas 

Rliesicle~ztini Morfgoge, L.P. v. Pwt-t~ncriz, 152 S.W.3d 861, 862 (Tex. App. - Dallas 2005, 

no pet:). As a result, any doubts regardiiig waiver are resolved in favor of arbitration. f~ 

I-e Rrirce Teinzinix Cu., 988 S.W.2d 702, 705 (Tex. 1998); Walker v, J.C. Bradfold & 

Co., 938 F.2d 575, 577 (5th Cir. 1991). A waiver of an arbitration right must be 

intentional, so inferring waiver from a party's actions is appropriate "only if the facts 

demonstrate that the party seeking fo enforce arbitration intenchi to waive its arbitration 

right." Texas Residential MOI-tgage, 152 S.W.3d at 862 (emphasis added). 

A party does not waive a right to arbitration rnereIy by delay. 112 re S ~ Y .  Coup. 

Inler-rz., 85 S.W, Jd 17 2 ,  174 (Tex. 2002). Moreover, st court will not find a party has 

waived a right to enforce an arbitration clause "by merdy taking part in litigation, unless 

the party has substantially invoked the judicial process to the opposing party's 

detriment." Terns Reside~ltial Morfgage, 152 S.W.3d at 862; Republic Ins., 383 F.3d at 

344. As the Fifth Circuit Court of Appeals construing the Federal Act has emphasized, 

procedural acts talcen before a motion to corrrpel arbitration do not constitute a waiver. 

Instead, "ordinarily, courts End waiver only if the party seeking arbitration has actively 

tried and failed to achieve a satisfactory result in the litigation before turning to 

arbitration, such as moving for summary judgment or otherwise seeking a Gnat judicial 

10 



resolution of the dispute . . . ," Republic I~rs., 383 F.Jd at 344 ("A party onfy invokes the 

judicial process to the extent it litigates a specific clniin it subsequently seeks to 

arbitrate,") (emphasis added), 

B. Plaintiffs failed to meet their heavy burden to overcome the strong 
presumption against a waiver of arbitration. 

1. Relators did not Intentionalfy and substantially invoke the 
judicial process by actually litigating Plaintiffs' ciaims. 

As Plaintiffs must concede, Relators took no action to seek a determination of the 

Plaintiffs' claims while the underlying proceeding was pending either in the Dallas 

federal court, tlie MDL Court, or the trial court. More specificalIy, Relators neither 

sewed nor responded to any discovery. Relators did not file a motion for summary 

judgment or a motion for judgment on the pfeading~,~ Relators did not seek a trial 

setting, and no trial ever was scheduled, Relators filed no counterclaims or third party 

claims, Indeed, Relators never even filed an answer setting forth their defenses to 

Plaintiffs' claims until after the case was remanded to the trial court. Moreover, when 

Relators filed their answer, they specifically pled that Plaitintiffs were required to arbitrate, 

not litigate,. their claims (R. Vol. I, p. 31), and they simultaneously filed the Arbitration 

~ o t l o n .  R. Vol. I, pp. 31, 35. 

In light of the fact that Relators took no action that could be construed as seeking 

to litigate Plaintiffs' claims, Plaintiffs pointed to the following as the bases of their 

9 As noted above, Relators did file a Motion to Dismiss pursuant to Rule 12(b)f6) of the Federal Rules of 
Civil Procedure. However, Relators were forced to file that Motion or face yet another waiver argument with 
respect to Rule 12 defenses or a default judgment. In any event, Relators pronzptly after the filing of that Motion 
reached agreement with Plaintiffs that tl~ey did not need to respond, as Relators were not seeking a ruling on the 
Motion at that time. R. Vul. I, pp 137. 



waiver argument: f 1 )  Relators' removal of this case to federal court; (2) the transfer of 

that case to the MDL Court; (3) the remand of this action to this Court by agreement of 

the pafiies; and (4) certain staaments, taken out of context, from Relators' briefing in 

connection with all of the foregoing, As a matter of law,ID tlzose actions and statements 

do not constitute waiver, as shown below. 

a. As a matter o f  law, removal, remand and jurisdictional 
related activities do not constitute waiver. 

Texas and Fifth Circuit courts have specifically held that removal and removal- 

related procedural activity do not result in a waiver of a parties' right to arbitrate, 

repcatedty reversing findings of waiver in circumstances similar to these here. See, e,g., 

Willialns Y. Cignn Fi~zal~cial Advisers, lac., 56 F.3d 656 (5th Cir. 1995); Walker v. J. C. 

Bmdford h Co., 938 F.2d 575 (5th Cir, 199 1); American Bankers L;@ Assurance Co. of 

Florida v. Mister: 344 F.Supp.2d 966 (N.D. Miss 2004); liz re Wilzter Park Constr,, Inc., 

30 S.W.3d 576 (Tex. App. - Texarkana 2000, no writ); and In I-e Koch Ind., Inc,, 49 

S.W.3d 439 (Tex. App. - San Antonio 2001, no writ). Those cases show, with no 

uncertainty, that Plaintiffs' waiver arguments are without merit. 

In Williailrs, the defendant removed the action to federal court, filed a motion to 

dismiss that was fully briefed and denied some eight (8) months later, answered the 

plaintifrs complaint, asserted a counterclaim, and engaged in discovery, all before 

seeking arbitration. 56 F.3d at 658 and 661, Neverthdess, the Fifth Circuit reversed the 

district court's waiver finding. Id. at 661; accord, Walker-, 938 F.2d at 576-77 (reversing 

10 "The waiver determination Is a question of law." Tews Rmlde~~f ia l  Morrgoge, 152 S.W.3d at 862; Iir IT 

Serv C o ~ p  111fe1-11 , 85 S.W.3d 171, 174 (Tex. 2002). 



lower court's waiver finding that was based an removal and defendant's "positively 

invoking federal couir procedures . . ."), 

In Anjer-icar? Bankers, the Northern District of Mississippi, applying Wil'linttrs, was 

rnore direct: 

Fifth Circuit precedent makes it plain that removaI of a case 
to federal court and rernand-related activities alone do not 
constitute substantial invocation of the judicial process. 

344 F.Supp.2d at 969. Accordingly, the court found no waiver even though the defendant 

filed its lnotiun after a year of litigation involvi~lg removal, the filing of pleadings 

including counterclaims, jurisdictional briefing, and remand-related discovery. The court 

agreed with the defendant that it necessarily had to address subject matter jurisdiction 

issues before it could have addressed the arbitration issues, and activities related to those 

issues therefore did not constitute waiver. Jd 

Likewise, in lril re Winter Park, the court reversed a waiver finding even though 

the defendant engaged in discovery, removed the case, and actively opposed a motion to 

remand, which ultimately was granted. 30 S.W.3d at 578: 

[The defendant here] did not actively try to achieve a 
satisfactory result of the litigation before it sought arbi~ation. 
Jt answered the suit, i t  removed the suit temporarily to the 
federal court, and it participated in some discovery. We find 
that this activity by [the defendant] does not satisfy 
[plaintiffs'l "heavy burden" to show a waiver. 

h re Winter Park, 30 S.W.3d at 579. In Koch, the San Antonio court reached the same 

conclusion on similar facts. Koch, 49 S.W.3d at 446. Accordingly, under these 

unanimous authorities, Relators did not waive arbitration as a matter of law. 



b. Relators consistently and expressly preserved their right 
to compel arbitration. 

In addition to not invoking the judicial process, Relators went furtl.ler to avoid a 

waiver of their arbitration right. Although unnecessary, Relators expressly preserved 

arbitration from the outset of this case as follows: 

June 9,2004 CGM and Citigroup were initially served 
with citatioils 

. , 

July 9,2004 ~e la to r s  first appeared by filing a Notice of 
Removal "appearing specially so as to 
reserve any and a11 defenses available under 
Rule 12 of the Federal Rules of Civil 
Procedure or otherwise . . . ." ' I  R. VoI. 11, 
p. 308. 

August 25,2004 Relators moved to stay all proceedings 
pending determination of MDL transfer 
"without waiver of any of their defenses, 
including, but not limited to, , . . the 
requirement that Plaintiffs arbitrate, not 
litigate, their claims." R. Yol, 11, p. 539, 
n. 1. 

December 23,2004 The MDL Pand finally transferred to the 
MDL Court. Under the Consolidation Order 
entered by the MDL Court, the requirement 
for Relators to moue, answer, or respond 
was '"tayed," and all defenses were 
"preserved." R. Vol, I, p. 127. 

I I In the trial court, Plaintiffs argued, and the Court questioned, whether a right to compel arbitration is a 
"defense." R. Vol. 1, pp. 202-03, Relators readily acknowledge that the right to compel arbitration is not a specific 
defense under TEX. R. CIV. P. 94 or FED. R Clv. P. 12{b), but such a right rautinely is referred to as a "defense," and 
it often is raised initially in a pleading such as an answer. See, e g.,. Tmtrteco Resins, Inc. Y. D n ~ y  inlern., A.G.. 770 
F.2d 416, 420 (5th Cir. 1985). Regardless, Relators submit that these semantics are nor important to the waiver 
analysis. See Mapeo v. Chevrort U.S.A. Prodtrc~s Co., 237 F,Supp.2d 739, 745 fS,D. Tex. 2002) ("Although the 
court cornlends Chilc's [the non-movant's] counsel for an exceiIent job in his anention to the parties' pieadings, 
this court feels constrained not to dwell on a pleading technicality, inasnluch as to do so would inappropriately 
ameliorate the strong burden that Chile must carry for thjs court to find rizat Chevron waived its arbitration rights. 
Rather, the court turns to Chile's substantive concerns of whether Chew~n waived its rights by substantially 
invoking the judicial process at Chile's expense."). 



11,2005 The pal-ties agreed to remand. The 
Stipulation and Order, signed by all parties, 
stared that Relators were "appearing 
specially to reserve any and all defenses . , . 
." R. Vol. 111, p. 928. 

March 2 1,2005 Relators filed their Original Answer and 
Arbitration Motion. 

Accordingly, Relators did Inore than was necessary to preserve their arbitration rights. 

2. Plaintiffs faiied to prove that they suffered any prejudice. 

a. Relators did not seek to arbitrate the $&same issuesy> they 
previously had litigated. 

Even if the t i a l  court correctly determined that Plaintiffs met their heavy burden 

to prove that Relators substantially invoked the judicial process, which is denied, that 

alone is not enough. Plaintiffs also must have established in the trial court that they were 

prejudiced by Relators' invocation af the judicial process. Republic Ins., 383 F.3d at 346. 

For purposes of an arbitration waiver argument, "[pfrejudice . . . refers to the 

inherent unfairness in terms of delay, expense, or damage to a party's legal position that 

occurs when the party's opponent forces it to litigate an issue and later seeks to arbitrate 

that snvze isszre." Idd (emphasis added). In that regard, the courts have noted that three 

(3) factors are particularly relevant: (1) while discovery relating to non-arbitrable claims 

is not prejudicial, discovery relating to all of the plaintiffs claims, including those that 

were conceded to be arbitrable, could result in prejudice; (2) time and expense incurred in 

defending against a motion for summary judgment; and (3) a party's failure to assert 

tjrnely its right to arbitrate a dispute. Id. 



First, as shown above, the parties never litigated, nor did Relators atrempt to 

litigate, the substantive issues presented by Plaintiffs' claims which Relators sought to 

compel arbitration. Stated another way, Relators do not now seek to arbitrate the "same 

issues" they litigated, or sougl~t to litigate, previously. Plaintiffs agreed wit11 Relators on 

this point in the trial court. See R. Vol. I, pp, 63, 110 ("Although this action has been 

pending for over a year, no court has yet considered its substance, . . . ."). Moreover, as 

stared above, izo discovery was ever sought or obtained, R. Vul. I, p. 3 03. Second, 

Relators never filed a motion for summary judgment, a motion for judgment on the 

pleadings, or counterclaims, nor did they seek a tTia1 setting, R. Vol. I, pp. 103-04. 

Finally, as stated above, Relators first asserted their arbitration tight when they initially 

appeared in this case and in their first motion (R. Vol. II, p, 308) before they answered, 

and they again asserted their arbitration right both in their Original Answer and the 

Arbitration Motion, which were filed together as the first documents filed by Relators 

after remand to the trial court. 

b. Plaintiffs submitted no evidence of prejudice. 

Although it was their burden, $iaintiffi failed to brief and failed to present any 

evidence on, whether, or how they were "prejudiced," as that terrn is defined in the 

Republic Irzzsurance case. This, in and of itself, requires reversal, 

c, The expense and delay experienced by Plaintiffs was 
largely self-inflicted, and the alleged delay was 
inconsequential. 

Plaintiffs did generally complain in the trial court of the expense incurred in the 

procedural motion practice in federal court and the approximate seven (7) month delay 



while the case was in federal court. This "prejudice" was caused, in large part, by 

Plaintiffs themselves. 

Plaintiffs agreed to arbitrate claims with the Relators. They alone could have 

avoided ail motion practice, delay, and expense, including that associated with this 

mandamus proceeding, if they had simply asserted their clainls in arbitration in the first 

instance as they agreed. 

Moreover, once it became apparent, only a few weeks after Relators were served, 

that Relators intended to stand on their arbitration righf Plaintiffs could have agreed then 

to arbitrate, thus avoiding all expense and delay about which they now complain. Indeed, 

because Relators never filed an answer or a motion far summary judgment in federal 

court, Plaintiffs, prior to transfer to the MDL Court, could have dismissed their claims, 

without prejudice, simply by filing a notice of dismissal, and then instituted arbitration 

proceedings. FED. R. CIV. P, 4 f (a)(]), 

Additionally, Plaintiffs greatly exacerbated the expense and delay associated with 

the procedural motion practice in federal court. First, Plaintiffs opposed MDL transfer, 

even though the outcome in the MDL Panel was a foregone conclusion, as the MYL 

Panel had ruled previously on numerous similar motions. Although the question was not 

even close (see R. Vol, 111, p. 897), Plaintiffs filed a motion to vacate CTO-30. R. Vol. 

XII, pp. 797, 891, The MDL Panel, however, summarily rejected Plaintiffs' arguments. 

R. Vol.I'XI, p. 897. If  Plaintiffs simply had conceded such an obvious point, thousands of 

dollars would have been saved, and approximately 3 months of delay would have been 



avoided.'' 

Next, Plaintiffs apposed Relators' efforts to stay all proceedings after removal 

pending st resoIution of the MDL transfer issue - a motion specijicnlly designed to avoid 

unnecessary expense - even though those motions have been customarily and routinely 

granted in  recent years by courts all over the nation, including courts considering 

WorldCom related claims like those asserted by the Plaintiffs. See, e.g., New Mexico 

State I1zv~srn2e~zt Couizcil v. Alexalzdel-, 317 B,R. 440 (D.N.M 2004) (Staying a 

WurldCorn-related case under the same circumstances). 

Although Plaintiffs now cast themselves as innocent victims of expensive and 

"fraudulent" removal, Plainti% opposed the motion to stay and motion to transfer for one 

reason: Plaintiffs desperately wanted the Dallas federal court to rule on the jurisdictional 

issue before the case could be transferred to the MDL Court, The MDL Court had 

overruled many similar motions to remand on many prior occasions, and it had even put 

in place a show cause procedure to deal with those motions summarily and quickly. See, 

e.g., l i t  re WoddColrz, hlc. Sec. Lifig., 293 B.R. 308 (S.D.N.Y. 2003). Plaintiffs sought to 

delay the transfer and avoid a stay solely because Plaintiffs liked their chances on the 

remand issue in the Dallas federal court better than in the MDL Court. Having 

themselves created much of the delay and expense, Plaintiffs should not be allowed to 

claim Relators waived arbitration as a result of that same expense and delay. 

Finally, the T e r n  Reside~zfial Mor.igage case Rmly puts to rest any argument 

'' If the Plaintiffs bad not opposed CTO-30, i t  would have become final on September 24, 2004. Plaintiffs' 
opposition, however, delayed that finality until December 23, 2004. This is significant considering that the 
underlying proceeding was in federal court for a total of approximately seven (7) months. 
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regarding the defay asserted by Plaintiffs establishing prejudice. Plaintiffs in the present 

case suffered, at most, an approximate seven (7) month delay while this case was pending 

in federal court. 

In Texas ResirIer~tiai Mortgage, the plaintiff suffered a ten (10) month defay and 

incurred attorneys' fees engaging in discovery and preparing its case for trial. This Court 

flatly stated that "our review of the record uncovers absolutely no evidence that [the 

plaintiffl suffered prejudice as a result of Texas Residential's ten (10) month delay in 

moving to compel arbitration," 152 S.W.3d at 864; see also Wiilinnzs, 56 F.3d at 661 (9 

month delay not a waiver); Amaricon Ba?zker.s, 344 F.Supp.2d at 969 (one year delay not 

a wajver); and Falker, 938 F.2d at 577 (approximately two year delay not a waiver), 

Because Plaintiffs have likewise failed to present any evidence of prejudice, they too 

failed to meet their heavy burden of proving waiver. 

C .  Relators did not expressly abandan their right to  compel arbitration. 

I .  Relators made no clear, overt act that would amount to express 
waiver. 

Plaintiffs attempted to distance themselves f o m  the authorities cited above by 

arguing that Relators "expressly" waived arbitration by making "express statements and 

procedural choices attempting to invoke federal jurisdiction that expose, lime and again, 

their clear and unwavering choice of litigating this action in a federal forum." R. Vol. I, 

p. 74. Of course, because Relators never expressed an intent to waive their right to 

compel arbitration -- indeed, they specifically preserved their arbitration right from the 

outset of this case as described above - the record is remarkably devoid of any such 



express waiver, Plar'ttfiffs did not in the trial court -- and cajznof this Courr -- cite /o 

ally part of the recoiw' wlrere Relator-s nfii-rrtatiilel'y or expr-esst), stated f17crf tlzey waived 

or nbrz~zdo~zed tlzeii- riglzl to conzpel Plaint@ss' cclaii~zs to ni-bitration. 

Instead, Plaintiffs selectively quoted, out of context, short statements from 

daculllents filed by Relators in federal court on the issues of jurisdiction, MDL transfer, 

or a stay pending MDL transfer. R. Vol. I, pp. 15-19. Those short quotes, when 

considered in the context in which they were made, provide no evidence of express 

waiver. Instead, those statements were made in the context of purely procedural motions, 

unrelated to the merits of Plaintiffs' claims, in an effort. to have the case placed before the 

mast appropriate court to consider pre-trial motions, iizcluding the Arbitration Motion. 

Moreover, if the removal, filing of counterclaims, engaging in limited discovery, and 

obtaining a ruling on a motion to dismiss do not amount to waiver as established by the 

cases cited above, Relators' actions below clearly do not. 

No Texas or Fifth Circuif court has discussed the distinction, if any, between 

express and implied waiver in the context of an arbieation motion. In other contexts, 

however, this Court has held that an "express waiver is shown by clear, overt acts 

evidencing an intent to waive . . . ." Mooney Aircray, Inc. v. Adanzs, 377 S.W.2d 123, 

126 (Tex. Civ. App. - Dallas 1964, no writ) (considering Be distinction between express 

and implied waiver in the context of a plea of privilege). Implied waiver, on the ather 

hand, ""occurs when a party, often inadvertently, takes some action inconsistent with his 

position" Id. 

This distinction was applied in G i l / t ~ v ~ e  v. Slienl-sarz/Anzericaiz Expl-ess, 8 1 I F.2d 
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108, I09 (2nd Cir. 1987) (overruling an other grounds recognized by McDo~zneEt Douglas 

Fi~z. COIF. V. Pe\rnsjrlvania Polver & Lr'gI~f Ca., 849 F.2d 761, 765 (2nd Cir. 1988)). In 

that case, the court found express waiver of an arbitration motion when the defendant 

af$r.i~ztltively 11)ithdi.e~ its arbitration motion and actively engaged in litigation on the 

merits. The "overt act" in that case was the exptess withdrawal of the motion, See, e.g., 

Celztwy Ii~deiwzi@ Co. v. Yiaco~n Intenz., Iirc., 2003 WL 402792, at "6 (SJ3.N.Y. Feb. 

20, 2003) (not designated for publication) (applying the "overt act" versus "inconsistent 

actions" distinction to reject a claim of express waiver of arbitration.). 

Closer* to home, Judge Godbey, in Walker v. Courztrywide Credit lizdusiries, lrzc., 

2004 WL 246406, $2 (N.D. Tex. Jan. 15, 2004) (not designated for publication), 

considered an argument siqilar to that raised by Plaintiffs. In that case, the plaintiffs 

argued that defendant's counsel's statements to the court on a motion to transfer venue 

constituted an express waiver, In wguing the transfer motion, defendant's counsel stated 

that "upon transfer ta the Northern District of Texas, the court could preside over pending 

California state law claims , , ." and that "there's nothing that prevents the Texas court 

from litigating this action." Id. 

Although the court did not discuss specifically the express versus implied waiver 

distinction, it rejected the plaintiffs' waives arguments. Id. at *3. In so doing, Judge 

Godbey recognized the strong presumption against a finding af waiver under the Federal 

Act, and he took particular note of the context in which defendant's counsel's statements 

were made. Id. at "3. 

i n  the underlying proceeding, Relators riever took any overt act indicating an 

2 2 



intent to waive their arbitration right. And, when considered in their proper context, 

Relators' argln~ents below on the procedural issues do not indicate otherwise. 

2. Although Plaintiffs label their argument "express waiver," they 
are in fact trying to avoid their heavy burden by using 
semantics. 

Lacking any evidence of "overt acts" to support t11eir express waiver argument, 

Plaintiffs argued that the selected quotes Indicated that, if the case had remained in 

federal court, Relators would not have sought ro compel the Plaintiffs' claims to 

arbitration. See, e.g., R. Vol. I, p. 78. Stated another way, Plaintiffs did 17ot argue that 

Relators overtly waived their rights. Instead, they argued that, from Relators3 conduct, 

the trial court could infer Relatorsyintent to litigate, as opposed to arbitrate. 

Plaintiffs engaged in a game of semantics. They in fact argued implied waiver, 

but they labeled it "express waiver
yy 

in an attempt to avoid the numerous cases cited 

above. Moreover, Plaintiffs' counsel. conceded to the trial court that, under the implied 

waiver standard discussed above in Part I .  A,, Plaintiffs' waiver argument failed. See R. 

Vol. I, pp. 226-27 ("Mr. Sayles [counsel for Plaintiffs]: . . . . Our main point is there is an 

express waiver. Express w~iver. Some of the cases cited by Mr. Gall [counsel for 

Relators] involve an implied waiver . . . . I ugr-ee with everything lze [c;cozl~zsei for 

Relato1;rJ said iftlzis is an il~zplied waiver cnse. '7 (enzplzasis added). The simple fact is 

that, under controlling law, Relators did not waive their arbitration right: ( I )  they did nor 

substantially invoke the judicial process to Plaintiffs' detriment; and (2) they did not 

affirmatively or expressly waive arbitration. 



D. Relators' removal to federal court and subsequent transfer to the MDE 
Court were proper and supported by numerous authorities. 

1. Relators proceeded in goad faith and in reliance an we11 
supported legal arguments. 

In coiinection wit11 their waiver arguments, Plaintiffs essentially argued that a 

finding o f  waiver was wananled as a sanction. Throughout Plaintiffs' Opposition to the 

Arbitration Motion in the trial court, Plaintiffs referred to Relators' removal of this case 

to the Dallas federal court and ultimate transfer to the 'MDL Court as "specious," 

"frivolous," "fraudulent," and as "blatant forum shopping," and they argued that, if 

Relators had been successfuI in keeping this case in the MDL C:ourt, Relators would not 

have sought arbitration. R. Vol. I, pp. 65, 66, 70, 84, and 86. First, with respect to the 

latter point, Plaintiffs' argument is flatly wrong. Relators submitted uncontroverted 

evidence in the trial court (R. Vol. I, p. 137) that established unequivocally Relators' 

intentions. Relators believed that the MDL Court was the proper court to resolve pre-trial 

motions, i~zctudi~zg flze Ar-bitr*alion Motion. Relators intended to compel Plaintiffs' claims 

to asbitration in the MDL Court, after that Court had detemined issues with respect to 

subject matter juTisdiction.[' A federal court without subject matter jurisdiction cannot 

properly compel a case to arbitration, and the jurisdiction issue therefore had to be 

resolved first, CIGNA Healtl~ Care of St. Louis, htc. v, Kaiser, 18 1 F.Supp.2d 914, 91 9 

(N.D. Ill. 2002). 

Although their motives are irrelevant, Relators' removal and transfer efforts were 

not frivolous or in bad faith, Relators will not re-argue those paints here, but the 

13 Indeed, that is why they specifically reserved the defense when they first appeared in this case. 
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authorities are the Record. See. e.g,, R. Vol. 11, pp, 533, 550, 663, and 81 1. Relators, 

however, will point the Court. to New Mexico State 6lvestnzen.t CourlciE v. Alexmzder, Ji-., 

317 I3.R. 440 (D.N.M. 2004) that was issued just after Relators removed the underlying 

proceeding to the Dallas federal court on almost identical facts. 

Alexarrder. also arose out of the accounting fraud allegedly perpetrated by 

WorldCot-n. The plaintiffs were investors in Worldcorn common stocks and bonds who, 

on April 20,2004, instituted suit against a number of investment and commercial banks, 

including CGM, asserting claims for violation of the New Mexico Securities Act and 

common law claims for negligent representation. 

As here, the bank defendants removed the Alexander case to federal court on the 

grounds that it was "related to" WorldCom's banhptcy,  and they thereafter sought the 

transfer of the case to the MDL Court, Alexarzder, 317 B.R, at 442, Yo]. TI. The 

plaintiffs filed a motion to remand, arguing that the removal of the case to federal court 

was improper because "WorldCom emerged from bankruptcy prior to the removal of this 

action . , . ." Id. at 444. The defendants filed a motion to stay the case to allow the MDL 

Panel to consider the transfer motion. Jd. 

The Alexarzder- court stayed the case, and deferred any ruling on the plaintiffs' 

motion to remand, so the jurisdictional issues could be resolved by the MDL Court. 3 17 

B.R. at 446, Far from finding the Relators' jurisdictional argument "frivoIous" as labeled 

by Plaintiffs, the Court found that "[i]t is not obvious that the removal was improper. 

What is obvious, however, is that the 'related to' jurisdiction question raised in plaintiffs' 

motion to remand is both factually and legally difficult." Id. at 444. 



Additionally, the A!exatztzrer. court noted that the issues before it, Iike the issues 

that were present in this case, were "similar or identical to those in other bondholder 

cases that had been, or will be, transfer-red to the MDL Court." Id. at 446. The court 

stated that, "baing one cour-tddecide the cornplex jurisdictional issues raised in the 

numerous bandhoider actions obviously saves judicial resources and reduees the risk of 

inconsistent rulings." Id. Finally, the court held that, although a stay would delay the 

action, such a delay would not be substantial. 1 .  The court further noted that the 

plaintiffs in the New Mexico action, like the Plaintiffs in the present action, "waited 

nearly two (2)  years after WortdCom filed for bankruptcy to file this action, and have not 

demonstrated that a brief delay would substantially affect their rights." Id. 

As the Alexander court held, and as moTe fully explained in the Relators' briefing 

OD the various jurisdictional and procedura1 issues contained in the Record, the 

jurisdictional issues present in this case were complex, and re la to^^' arguments clearly 

were not, frivolous. Relators merely sought to have those issues addressed by one court to 

save expense and avoid the possibility of inconsistent results that could result by having 

different courts consider the same issues. Once those jurisdictional issues were 

addressed, Plaintiff$' predictions notwithstanding, Relators at all times planned to 

formally assert their previously expressed right to compel Plaintiffs' claims to arbitration 

in the MDL COW, if it found that it had jurisdiction, or in the trial court, if the MDL 

Court found that it lacked jurisdiction, 



2. Relators' subsequent decision to agree to remand also was 
reached In good faith. 

Zt was not until after late January 2005, when the MDL Court requested a response 

from Relators on the arguments raised by Plaintiffs regarding the Court's subject matter 

jurisdiction in  light of WorldComYs emergence from bankruptcy (R. Vol. 111, p. 927) that 

Relators determined to no longer pursue federal court jurisdiction. Plaintiffs make much 

of Relators' decision in February of 2005 to agree to a remand. Proving that "no good 

deed goes unpunished," Plaintiffs asserted that the agreed remand itsetfis evidence of 

Relators' bad motive. R. Vol. I, pp. 75-76. Plaintiffs7 arguments are not supported by 

the Record. 

The Record does support, however, that a number of factors went into Relators' 

decision to agree to remand. First, the MDL Court had ruled on many previous remand 

motions without requesting responsive briefing from those who opposed remand. In re 

WOYICICOIIT, 1 ~ 1 ~ .  Sec. Litig., 293 B.R. 308 (S.D.N.Y. 2003); In re WorldConz, lnc. Sec. 

Litig., 294 3.R. 553 (S+D.N.Y. 2003); In re WorldCom, Ilzc. Sec. Litig., 2003 WL 

21031974, at * 2-3 (S.D.'N.Y, May 5 ,  2003); fiz re WorldConz, Ikc. Sec. Lifig,, 2003 WL 

21702284 (S.D.N.Y. July 23, 2003). In the present case, the MDL Courf requested that 

Relators brief the issue, thus indicating that a deviation in the MDL Court's prior ., 

analyses of its subject matter jurisdiction may have been under consideration. At the 

very least, the Court's request for briefing indicated that several months could pass before 

the issue was decided by the MDL Court, and that a series of appeals from many affected 

cases likely would follow. 



Moreover. in 2004, Citigroup and its related entities entered into an ageement to 

settle the consolidated WotldCom class action securities case. In light of that settlement, 

the relatively few cases that had been, or could be, filed after WorldCon3 emerged from 

banluuptcy, 2nd the further expense and delay that would have beer1 incurred in deciding 

the Plaintiffs' and other plaintiffs' remand mations and the appeals tl~ereof~ Relators 

agreed simpfy to remand this action so that it could get the arbitration issue resolved 

vlzore quickly and with less expense, 

Indeed, although the Plaintiffs complain of the relatively short delay that occurred 

from the initial removal of this case until the agreed remand, Relators could have delayed 

consideration of the merits of the underlying proceeding for many years, if delay had 

been their motive, by filing a responsive brief and, if unsuccessfif, seeking appellate 

review. The simple fact is that Relators' motives were never based in delay, and Relators 

have at a31 times proceeded in good faith, without evil motive, and on the basis of well 

supported legal arguments ta address the issues, procedural and otherwise, presented by 

the underlying proceeding. Relators therefore respectfully submit that Plaintiffs' name 

calling md accusations below were not only irrelevant to the arbitration issue, but also 

they were unfounded. 

For these reasons, Relators respectfully submit that, as st matter of law, the trial 

court incorrectly ruled that Relators waived their right to compel Plaintiffs' claims to 

arbitration. 



]El[. The Federal Act required the trial court to enforce the arbitration 
agreements. 

A. As Plaintiffs did nat dispute, the agreements evidenced transactions 
involving commerce; they contained valid, written arbitration 
provisions; and Plaintiffs' claims were within the scope of the 
arbitration provisions. 

The Federal Act requires judicial enforcement of a wide range of arbitration 

agreements in written contracts "involving commerce," 9 U.S.C. $ 2. Section 2 of the 

Federal Act provides: 

A written provision in any . . . contract evidencing a 
transaction involving commerce to settle by arbitration a 
controversy thereafter arising out of such contract or 
transaction, or the refusal to perfom the whole or any part 
thereof, or an agreement in writing to submit to arbitration an 
existing controversy arising out of such a contract, 
transaction, or refusal, shall be valid, irrevocable, and 
sujorcsable . . . , 

9 U.S.C. $ 2 (emphasis added). Courts have broadly interpreted the "involving 

commerce" requirement, and found it satisfied even by the most remote involvement with 

interstate commerce. See Allied-Bruce Tenniflix Cos., Irzc. v. Dobson, 513 U.S. 265 

(1995). This judicial interpretation comports with the liberal policy favoring arbitration, 

whlc11 is unequivocally endorsed by the United States Supreme Court. See SoutlzIand 

Corp, v. Keatiizg, 465 US. 1, 10 (1984); Moses H, Cone Menz 'l. Hosp. v. Mercury 

con st^: Curp., 460 1J.S. 1, 24-25 (1983). More specifically, the Court has stated that 

"any doubts concerning the scope of the arbitrable issues should be resolved in favor of 

arbitration ." Id. 

Plaintiffs' account agreements relate to investment accounts through which 



Plaintiffs made investments in national securities markets. Because the account 

agreements, including the explicit agreements to arbitrate, are in writing and indisputably 

involve commerce, the provisions of the Federal Act are applicable and mandatory. See 

Mer-riI/ Lyirclz, Pierce, Fenner. B Snzifl~, Inc. v. Wilso/z, 805 S.W,2d 38, 39 (Tex. App.-- 

El Pasa 3991, no writ) (a securities account agreement is a contract for the purpose of 

trading securities and thereby clearly involves commerce for purposes of the Federal 

Act). 

According to Section 4 of the Federal Act, a party who finds himself in court over 

a matter that is designated for arbitration by contract may petition the court for an order 

directing the adverse party to participate in arbitration. 9 U.S.C. $ 4. The Supreme Court 

has affirmed that, "[bly its ternls, the [Federal Act] leaves no place for the exercise of 

discretion by a district court, but instead mandates that district courts slznll direct the 

parties to proceed to arbitration on issues as to which an arbitration agreement has been 

signed." Dean Witter- Reyizoids, Itzc. Y. B y d ,  470 U.S. 2 13,2 1 8 (1 985). 

In the presen.t case, Relators introduced authenticated copies of numerous account 

agreements containing arbitration provisions. The arbitration clauses at issue are broad 

and sweeping in their scope, and they cIearly evidence the parties' agreement to arbitrate 

CGal[l contr~ver~ies" concerning "any account" and "any transaction involving Smith 

Barney and the undersigned whether or not such transaction occurred in such account," 

R. Vol. 1, pp. 39, 44-57 (emphasis in original). Moreover, the agreements expressly 

apply to CGM, its "successor organizations," and its "employees, present or farmer . . . ," 

such as Oelseu, Id. 
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Importantly, PIuirzfiffs uflered ~zo evidence or argument in the trial court thai: 

(1) the agreements did not involve commerce; (2) Plaintiffs' claims were outside the 

scope of the arbitration provisions; or (3) the arbitration p~avisians were invalid or 

unenforceable for any reason. See In re Kellagg Rro~vrz & Root, h~c . ,  166 S.W.3d 732 ,  

737 (Tex. 2005) (Under the Federal Act, a party must establisl-i ( I )  a valid arbitration 

agreement and (2) that the' claims fa11 withjn the scope of the agreement). Accordingly, 
. . 

. . 
the Crial court.had'no discretion under the Federal Act to refuse to compel Plaintiffs' 

claims to arbitration and to stay the litigation. 

. Citigroup also was entitled to compel arbitration. 

A nan-signatory may compel a signatories' claims to arbitration: 

When the signatory to the contract containing an arbitration 
clause raises aIlegations of substantially interdependent: and 
concerted misconduct by both the nonsignatory and one or 
more of the signatories to the contract. Otherwise the 
arbitration proceedings between the two signatories would be 
rendered meaningless and the federal policy in favor of 
arbitration effectively thwarted. 

Grigsof~ v. Creative Arfists Agency, 230 F.3d 524, 527 (5th Cis. 2000) (quoting MS 

Dealer Selv, Corp. v. Franklin, 177 F.3d 942, 847 ( 1  l t h  Cir. 1999)). Texas courts also 

have embraced the reasoning in Grigson, and they have applied that rule to compel 

claims against non-signat ories to arbitration on many occasio~zs. McMiIlar7 v. Conlputel* 

Trarzslafi011 Systenzs & S~rpport, Iizc., 66 S.W.3d 477, 481 (Tex. App.-Dallas, 2001, no 

writ); In re Merrill Ly~zch, Pierce, Ferznei- & Snzifh, lizc., 2002 WL 3 I 165172 (Tex. App.- 

Dallas 2002, orig. proceeding) (not designated for publication); Ii? re Kbch Ilrdus., lizc., 

49 S.W.3d 439, 447 (Tex. App.-San Antonio 2001, orig. proceeding); Merriil Lyirch, 



Pierce, Fermer & Smitli, 61c. v. Eddifzgs, 838 S.W.2d 874, 878-89 (Tex. App.---Wac0 

1992, writ denied); Bi*nlvn v. Andelason, 102 S.W.3d 245, 249 (Tex. App.-Beaumont 

2003, pet. denied); Vlztel-o Errergy C'olp. it. Teco Pipeline Co., 2 S.W.3d 576, 531-93 

(Tex. App.-Houston [ I  4th Disl.] 1999, no writ). 

Plaintiffs raise allegations of substantially interdependent and concerted 

misconduct by CGM and Citigroup. See Grigsotl, 210 F.3d at 527. Plaintiffs alIege that 

"CGM, acting through Erubnlan and other CGM employees, engaged and participated in 

acts, practices, and courses of business that defrauded and deceived the Plaintiffs (among 

others) in connection with the purchase of WorldCom stock." R. Vol, I, pp. 13-14. 

Plaintiffs' allegations against Citigroup are limited to its indirect ownership of CGM. 

PIaintiffs allege that "Citigroup had the power to control or influence the transactions, 

events, and circumstances giving rise to CGM's and Grubman's violations of the TCexas] 

Those allegations of substantially interdependent and concerted misconduct are 

further demonstrated by Plaintiffs' claim of common law fraud by CGM and Citigroup: 

Citigroup, as CGM's controlling corporation with supervisory 
responsibilities, knew about the fraudulent reports being 
issued by Gzvbrnan and other CGM employees, encouraged, 
perpetuated, and/or participated in that fraud, and benefited 
from it. 

R. Vol. I ,  pp, 18-19. The arbifration provisions signed by Plaintiffs therefore applied to 

Plaintiffs' claims against Citig~.oup. 



C. Under applicable law and the terms of the agreements, CGM, as 
successor to SSB and SBHUC, may enforce the arbitration provision. 

Plaintiffs argued in the trial court that the documents upon which CGM relied to 

compel Mr. Nickell's (not Ms. Nickell's) claims to arbitration are not effective as to 

CGM because "they do not apply to successors . . ." of SSB or SBHUC. R. Vol. I, p. 90. 

Simply stated, Plaintiffs' argument was incorrect. 

Relators submitted two (2) agreements containing arbitration provisions signed by 

Mr. Nickell. R. Vol. I ,  pp, 47 and 49. The first is between SBHUC and Mr. Nickell, and 

it specifically states that it "shall inure to the benefit of Smith Barney's present 

organization, and any successor organization or assigns." K. Vol. I, p. 48. The second is 

between Mr. Nickell and SSB, and it Iikewise provides that it "shall inure to the benefit 

of SSB's present organization and any successor organization or assigns," R, Vol. 1, 

Through the Affidavit of Dan N, Wilhite, Relators established, and Plaintiffs did 

not dispute or controvert, that SSB and SBHUC are predecessors of CGM. R. Vol. I, 

p. 45, Indeed, in- their own pleadings, Plaintiffs judicially admitted that fact. R. Vol. I, 

p. I ,  417 3,4, 8,2  I and. 46; see Itz re GTE Mobilrrel' of South Texas Lid. Partnership, I23 

SW .3d 795, 798 (Tex. AppBeaumon t  2003, no pet.)(holding that plaintiffs reference 

in pleadings to defendant as successor-in-interest constituted a judicial admission). 

Because ordinary principles of contract law are used in determining a parties' right 

to compel arbitration (Anzei-ican Real@ Trust, Iuo. v. JDN Real Estate-McKilzney, L.P., 

74 S.W.3d 527, 53 1-32 (Tex. App. - Dallas 2002, writ denied); In re Kellagg Browi~ & 



Root, I66 S.W.3d a t  738 ("Under the FAA, ordinary principles of state contract law 

determine whether there is a valid agreement to arbitrate,"), it is clear that successors in 

interest may enforce the terms of arbitration agreements to which their predecessors are 

parties, when the contract so provides: 

An arbitration agreement may recognize that certain non- 
parties who have the appropriate sort of privity with one of 
the sigqatories - those such as assignees, agents, subrogated 
insurers, repre3entatives, trustees, third party beneficiaries, 
etc. - are bound by the agreement because those types of non- 
parties %and in the shoes' of one of the signatories . . . . 

1~2 re Kepka, --- S.W.3d ---, 2005 WL 1777996, at '12 (Tex. App. - Houston [lst Djst.1 

July 28, 2005, no pet.) (not released for publicatian); see also Capitail Enters., Inc. v. 

jack so?^, 903 S.W.2d 772, 775 (Tex. App. - El Paso 1994, writ denied), As with any 

contract, an assignee such as a successor-in-interesi can be bound to the terms of the 

arbitration agreement signed by a predecessor-in-interest. 

D. Alternatively, Plaintiffs are estopped from avoiding their agreements 
to arbitrate. 

Additionally and alternatively, even if the Court concludes that CG'M, as SSB's 

and SBHUC's successor, is not entitled to enforce the arbitration provisions as a 

successor to a signatory, equitable estoppel nevertheless dictates that the Court should 

compel the Plaintiffs' claims to arbitration. 'Several courts of appeals have recognized 

an estoppel theory whereby nonsignatories to an arbitration agreement have standing to 

compel arbitration against a signatory, and the signatory is estopped from avoiding 

arbitration with a anonsignatory when the issues which the nonsignatory wants to resolve 

stre intertwined with the agreement that the signatory signed," Grigson v. Creative Arti~ts 
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Agerzcy, L.L. C., 2 10 F.3d 524 (51h Cir. 2000); McBro Phzlzing and Dev. Co. v, Triangle 

Elec. Corzsr. Cn., Inc., 741 F.2d 342 ( I  1"' Cir, 2984). This th~.leary applies when a 

signatory to the written agreement must rely on the terms of the agreement Ea assert its 

claims against the nonsignatory such that the signatory's clainls make reference to or 

presume the existence of the written agreement, or the signatory's claims arise out of and 

relate directly to the written agreement. See MS DeaTer. Se~v. Corp, v. Fralzklirz, 177 F.3d 

942, 947 ( 1 1 'I' Cir. 1999); Men-ill Lynch. Pierce, Fe1111er & Sn~iii~. hzc. v. Eddings, 83 8 

S.W.2d 874, 878-89 (Tex. App. - Waco 1992, writ denied). 

The agreements Plaintiffs signed, and which contain the arbitration provisions, 

allowed Plaintiffs to open and maintain their accounts at CGM and its predecessors in 

which they purchased WorldCom securities. Thus, Plaintiffs' claims axise out of or relate 

directly to those agreements. Plaintiffs should not be allowed, on the one hand, to avail 

fl~emselves of the benefits of the agreements by trading securities though, and by 

maintaining accounts with, CGM and its predecessors, but, an the ather hand, avoid the 

parks of the agreements such as the arbitration provisions. I'z re Kellogg Brawn & Roar, 

166 S.W,3d at 740-41. Accordingly, Relators are entitled to arbitrate Plaintiffs' claims 

on the basis of equitable estoppel. 

PRAYER 

For the foregoing reasons, Relators respectfully request that the Court issue a w ~ i r  

of mandamus to Respondent directing her to set aside her Order of October 3, 2005 and 

to enter an order granting the Arbitration Motion in its entirety. Finally, Relators 

respectfully request that the Court grant them such other and further relief to which they 



may show themselves justly entitled. 
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NO. 05-05-01 459-CV 

IN THE COURT 0.F APPEALS 
FBTB DISTRlCT OF TEXAS AT DALLAS 

I;F\T RE CIT.GROUil3 GLOBAL JURKETS, AC. @Ma SALOMON 
SMTN BRRNEE: K), CJZTGR0U.P DK., and STACY OELSEN 

RESPONSE TO PETITION FOR WRIT OF MANDAMUS 
AND SUPPORTXNG B m F  

TO THE BONURABLE JUSTICES OF THE FETH COURT OF APPEALS: 

The real p d e s  in interest, Robert A. Nickell ('"Mr. Nickell") and 'Natalie Bert 

Nickell (''Mrs, Nickell"'), plaintiffs in the unde~:lr;lg case (collectively, the "'seal parties 

in interest" or the Wickefls'?), respectfdly submit this Response to Relators' Petition for 

Writ of Mandaus  and Supporting Brief and would show that the Honorable S d y  L. 

Montgomery, Presiding Judge for the County Court at Law No. 3 of Dallas County, 

Texas, properly exercised her discretion in denying Relators' Motion. to Compel. 

Arbitration and Stay Proceedings (the "Motion to Compel"). For the reasons stated 

hereiq this Court should deny Relators' Petition far Writ of Mmdmus and a&m 

Respondents' Urder Denying the Motion to Compel in its entirety. 

1. G~ourcvs FOR DISMISSAL OF MANDAMUS PETITION 

Relators beax the burden o f  establishing &ejr entitlement to mandamus relief.' 

Based on the record presented, Refatoss have not demonstrated their entitlement to 

mandamus relief because they have failed to verify the fafactual statements in the Petition 

Hamen I?, SuIlivnn, 886 S.W.2d 467,469 (Tex App.-Houston [l* D~SL] 1994, orig. proceeding). 
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fur Writ of Mandamus (the "Petition'") required by Texas Rule of Appellate Procedure 

52.3 and, therefore, the Petition should be denied.' 

'If the Comt proceeds to consider the merits of the Petition, the Nickells submit 

the foflowlng in response: 

a. Z S S ~ E  PRESENTED 

The "Issue Presented" section of the Petition does not correctly reflect the 

applicable standard of review in U s  mandamus proceeding. The ""Issue Presented" is 

correctly stated as: "Whether the trial court ckarty abused its discretion in denyjng 

Relators' Motion to Compel Arbitration and Stay Proceedings," 

TICS, STATEMENT OF FACTS 

A. Correciions and CIarific@fionns to Petition .'s Statement of Facfs 

The real parties in interest concur with most af the Petition's Statement of Facts, 

but dispute a few of the assertions in that section. First, the Nickells dispute the general 

characterization that they '"were customers of CGM"~ to the extent that it implies or 

comotes that Mr. Nickell agreed to arbitrate any claim wit21 Relator Citigr~up, Jnc. 

("'Citigroup") or Relator Citigroup Global Markets, Inc. ("CGWy), The Nickells also 

dispute &at Mr. Nickell signed a Margin Agreement '"Ei)n connection with his a c c a ~ t  

number 104-06936-14 at CGM." In fact, neither Citigroup nor CGM was a signatory 

- 
See Pet. at 36; In re Aguime, 161 S.W.3d 8 (Tex. App,-Houston [14" Dist.] 2004, no pet,) (denying 

relators'ppetition for writ of mandamus due to his failure to include an affidavit swearing to &e tmth of all 
factad statements in Ehe petition in accordance with TRAP 52.3). 

' Petition for Writ of Madamus md Supporting Briei('Pet.'3 at 2. 



to the Margin Agreement executed by Mr. Nickell, -md the Margin Agreement expressly 

relates to account number 028-609730, not to account number 104-06936-14.~ 

The Nickells wish to clarify that neither Citigroup nor CEM was a signatory to 

the New A C C O U ~ ~  Application and Option Suitability form executed by Mr. Nickel1 with 

respect to account number 304-06936-14.~ And they dispute Relato~skharacterization 

that f ie  ''New Account Application and Option Suitability form for account number 104- 

16936114 cantain[ed] substantially similttr, language" as that quoted by Relators firom the 

Margin Ageement executed by Mr. ~ i c k e l l . ~  Fn fact, the arbitration clause contained in 

the New Account Application md Option Suitability form for account number 104- 

16936- 2 4 is different and slates: 

I agree that aU c l b s  or coatroversies, whether such claims 
or controversies arose prior, on or subsequent to the date 
hereof, between me and SSB and/or my of its present or 
former officers, directors, or employees concerning or 
aris ing from (i) any account ma.htahed by my with SSB 
individually or jointly with others in my capacity; (ii) any 
transaction involving SSB or any predecessor h by 
merger, acquisition or other business combination and me, 
whether or not such transaction occmed ia such account or 
accounts; or (iii) the construction, pezfomance or breach of 
this or any otber ageement between us, any duty arising 
from the business of SSB or otherwise, shall be determined 
by arbitration before, and only before, my self-egu1ator-y 
organization m exchange of which SSB is a member.' 

Relators' Record in Sqpo r t  of Petition for Writ of Mandamus, Volume 1, pp. 4 7 4 8  (agreement was 
between Mr. NickelI and Smi& Barney Harris Upham & '3.1. 

Hereafter, citations to the Relators' Record will be "ReE. App. Vol. _, p. ," Citations to the 
Appendix of PlainIiBReal Parties In Merest in Support of their Response to Petition for Writ of 
Mandamus and Supporting Brief {med simultaneously herewith) will be Wickell App. p. -" 
"ee Pet. at 3; Rel. App. VoL I, pp. 49-50 (agreement was between Mr. Nickell and Salomon Smith 
Barney, kc.). 

Pet. at 3. 



The Nickells also wish to clari@ that neiiher CGM nor- Citigroup was a signatory 

to t o  of the three agreements executed by Mrs. Nickell and dispute that she executed 

"substantially sjmilar arbitration provisions".g 

Finally, the NickeIls note, as do Relators, that "Respondent d e ~ e d  the Arbitration 

Motion in ih entirety without explaining the basis of her mhgz'" md dispute my 

assumptian that the Order Denying the Motion to Compel was based on any specific 

ground." 

B. Additiorral Facts Pertinefit To The Dettid Of Relators' Motion To Compel 

1. 'Facts relathe; to federal subject matter iusisdiction 

In the underlying suit, the Nickells have at all times asserted only state law causes 

of act iox~'~ The parties do not dispute that, at all .times, no federal question or: diversity 

of citizenship kas existed As Relators note, they removed this case to the United States 

District Court. for fhe Northern District of Texas, Ddas  Division (the '1Dallas federal 

court7') pursuant to 28 U,S.C. 5 1452(it) on the pmported basis &at it ''relaied to" the 

WoddCom bankruptcy To support heir contentions of "related to" 

jurisdiction under 28 U.S.C. 5 1334(b), Relators pointed solely $0 the fact that Citigroup 

Pet. at 3; Rel. App. Vol. I, pp. 52-57. 

'' Pet at 9, 

See Pet. at 9 f"A1though Respondent did not provide any explanation for her Order, a review of the 
transcript and the associated briefing makes it clear rbat the Order was based on waiver"). 

l2 Rd. App, VoL I, pp. 13-25. 



had filled a Proof of Claim in the WtsrldCom bankruptcy action on J5tzzw-y 23, 2003, 

supposedly on behalf of itself and the other Defendants (the  roof of ~laim")." 

Relators' removal pleadings amit severd key facts relating to the Proof of Claim 

that occurred well before the NickeUs filed the underlying lawsuit: 

1. 011 or about June 12, 2003, WosldCom filed objections to certain 
proofs of claim In tfie WorldCom b h p t c y  proceedings "P]u 
reduce the number of claim, and to avoid possible double 
recovey or improper recovery by clhmts . . ." WoMCorn urged 
that certain claiqs, including the Proof of Claim undm1ying 
Defendants' removal, m s e  '%om the purchase or sale of equity 
secmities'hd, thus, were "not entitled to the classifica~on of 
secured, priority, or unsecured as asserted in the proof of Claim]." 
WorldCom asked the bankruptcy court to reclassify and statutorily 
subordinate the Proof of Claim pursuant to section 5 lo@) of the 
~ m h p t c y   ode." 

2.  On or about July 3 1, 2003, the bankntptcy court entered an Order 
G ~ m t i n g  Debtors' Fourteenth M b u s  Objection to Proofk of 
Claim @eclassification, Subordination And, As Applicable, Late 
Claims). The Proof of Claim was reclassified as a Class 7 claim 
asld subordinated to dl claims and interests fh~t were senior to or 
equal to it under the Bankrrrptcy  ode.'^ 

3, Fu October 2003, the b m t c y  court confirmed WorldCom's 
reorganization It dictates the following treatment of "Class 
7 - WORLDCOM SDORDINATED CLAIMS" (incl~dhg the 
Proof of Claim): "'The holders of WarldCom Subordinated Claims 

l4 ReL App. Vol. D, pp. 314,382-92. 

IS Sea Rel. App. Vol. TCI, pp. 941,967-69; Plaintiffs' Motion for h a v e  to Supplement Plaintiffs' Motion to 
R e m d  or to Abstain and Brief in Support (Rel, App. Vol, ID, pp. 674-786) (seeking leave to supplement 
rbe remand record with evidence that demonstrates the v h Z  impossibility tbat Relators would recover 
any money on the Proof of Claim and, &us, fhe absence of federal subject matter jurisdiction); Piktiffs' 
Reply Supporting Motion for Leave to Supplement Their Motition for Remand and PlaintiBss' Response to 
Defendanl' Motion for Leave to Supplement Response in Opposition to Motion to Remand @el. App. 
Vol. Ei, pp. 788-96) (same). 

l6 See ReL App. VoZ IE, pp. 941,975-77. 



shall not receive any distributions, an accomt of such CI&s and 
shall not retain m y  pro~ertv under the ~1a.n.'''~ 

On April 20,2004, about two manths before the NickcUs filed suit and served the 

Relators with process, the Plan became effective and WorldCom fomally emerged from 

bmbxptcy as MCI. Relators have not disputed that these facts relating to the WorldCom 

badmptcy proceedings accu~zed before the Nickells initiated this lawsuit, and were 

known to- Relators when they removed t h i s  case." Plaintiffs swiftly mved .to remand 

this case on the ground there was no "related to" jurisdiction under Section 1334(b) 

because, under applicable law, a daka with no value cannot possibly impact the 

bankruptcy estate." 

2. Facts selatin~ to the transfer of the underlying lawsuit: to the tlhited States 
Dishict Court. for the Southern District of New York for comolidation 
andlor coordination ~4th the Worldcorn Multidistrict Litigation. 
Proceedings 

a. Relators ' successful efo'orfs to transfer the underlying action 

Oa August 10,2004, Relators souat to transfer the underlying case to the United 

States District Court for the Southem District of New York (the 'Wew York federal 

court") under 28 U.S.C. $ 1407, t h e  federal mttltidistrict litigation statute ("Tectim 

1407'3.~' In particular, Relators Citigroup and CGM filed a letter with the Judicial Panef 

on Multidistsict Litigation (the 'C;fpML") in. Washington, D.C+, asking it to treat this case 

as a "tag-along" action to the multidistsict litigation proceedings involving Worldcorn 

I8 Rel. App, Vol. El, p, 755 (emphasis added); id. at pp. 746-47 (dekhg  a "'Securities Litigation Claim"); 
id. at p, 748 (defining 'WorldCom Szibozdinated Claims" as "all Securities Litigation Claims"). 

l9 See Rel. App, Vol. I, pp. 94- 1 39, 

20 Rel. App. Vol. II, pp. 399-403; Rel. App. Vof. IS& pp. 829-926. 

See Pet. at 5-6; Re1 App. Vol ID, pp. 944-46. Just prior, Relators sought the dismissal of the underlying 
suit pursuant to Fedml Rule of Civil Procedure 12@j. Rel. App. VoL I, pp. 68, 109. 



that were and at.e pending in the United States District Court for the Southern District of 

New York (the "Now York federal court") @ereaffer, the "MDL ~roaeedin~s'3.~~ In 

their tag-dung request, Relators asserted that all pretrial proceedings in ins case should 

be mordimted and consolidated with the mDL Proceedings because: (1) "P'Jhis action 

involves the same core facts as many cases that t he  MaL Panel has already centralized in 

the Southern Disbici of New York: namely, allegations that SSB pubEshed frauddent 

research reports concerning WorldCom . . . which allegedly caused damage to 

WorldCom shareholders once WorldCom's fraud was detected and the Company 

collapsed; and (2) [a]$ the h4DL Panel has found, centralization of WorldCam-relatted 

actions in the Southern District of New York "will serve the convenience of paties and 

witnesses and promote the j u t  and efficient conduct of the litigation."'23 Relators' 

request to treat the underlying case as a "tag-dong" action and to include it in the MDL 

Proceedings was completely silent on any intent by Relators to arbitrate, the existence of 

my claimed arbitration fights, and my specific claim that the New York federal court 

presiding over the MDL Proceedings was best suited to resolve a motion to arbitrate.24 

On September 9, 2004, the JPML granted Relators' tag-along request and issued 

an order condidonally transferring this case under Section 1407 to the New York federal 

The Nickas filed various pleadings opposing Relators' Motion to Stay 

Proceedings in t-he Dallas federal court and the JPML's conditional trmsfer of this action, 

Id. JPMZ Rule 1.1 defbes a ''tag-dong action" as "a civil action pending ia a district court and 
involving c o m o n  questions of fact with actions previously transferred under Secrion 1407," Rel. App. 
vof. a, p. 949. 

23 ReL App. Vol. Ifl, pp. 944-46, 

24 See id. 

2S Rel. App. Vol. fl, p. 572, 



psimarily on the grounds that federal subject matter juisdiction was absent.26 

'Nevertheless, over the Nickells' opposition, the JPML ultimately awarded Relators all of 

the relief they sought mder Section 1407 and issued a h a l  Transfer Qrder cm December 

6,  2004.'~ Without mentioning arbitration or the possibility that Relators might seek it, 

the Transfer Order declared that t h i s  action "involve[s] common questions of fact with 

actions in th is litigation previously ~ ~ f e r r e d  to the Southem District of New York, and 

that transfer of the ifctiom to #at district for inclusion in the coordinated or consolidated 

pretrial proceedjngs occurring #ere will serve the convenience of the parties and 

witnesses and efficient conduct of &e litigati~n."~' 

As with their tag-along request, none of the filings that Relators submitted to the 

JFML mentioned their alleged intent to arbitrate the underlying action, the existence of 

my claimed arbitration rigfib, or my specific claim that the New Yo& federal court was 

best suited to resolve any demand for ~ ~ t ~ a t i o n . ~ ~  

28 U.S.C. 5 1407 permits transfer "for coordinated or consolidated pretrial 

proceedinas . . , upon [the JPML's] determination that transfers far such proceedings will 

be for the convenience of parties and witnesses and will p~o&ote the iust and ef'ficierit 

26 Plaintiffs' Response to the Motion to Stay (Rel. App, VoL Ll, pp. 573-84); Plaintiffs' Appendix In 
Support of n e i r  Response to the Motion to Stay (ReL App. VoL II, pp. 585-6181; Motion to Vacate 
Conditional Traosfer Order (CTO-30) or, Alternatively, to Extend Order Staying CTO-30 Pending the 
District Court's Determination of Remand andlor Abstention md Brief in Support (Rel. App. Vol. m, pp. 
797-810); Plaintiffs' Reply in Support of their Motion to Vacate, filed on November g, 2004 {Rd. App. 
Val. Dl, pp. 89 1-95). 

27 See B L  App. Vol. Dl, pp. 897-98. 

See id. (emphasis added). 

" See Ret App. Vol. Q pp. 944-46, 811-825. 



conduct of such acti~ns."~%e statute &so states: "[Sfuch coordinated or consolidakd 

pretrial proceedings shall be conducted by a judge or judges to whom such actions are 

assigned by the judicial panel on &tidistrict litigati~n.''~' Mukidistrict litigation 

procedure further dictates that a case transferred under Section 1407 is remanded for trial 

to h e  federal traasferar court (in this case, the Ddas  federal court) upon &e conclusion 

of the coordinated or consolidated pretrial prcrceedings.32 

3. Facts relating to &e NickeIlsy Show Cause Filing in the New York federal 
cowl demon st rat in^ the absence of federal subject matter jurisdiction and 
that remand was wmanted 

After this case was transferred to the New York federal court, the Nickells were 

required to respond to a Show Cause Order previously issued by fhe New York federal 

court in order to obtain any consideration of their Remand ~ o t i o r r . ~ ~  PlaintiEs responded 

to the Show Cause Order on Jmmq 18, 2005, establishing (yet again) the absence of 

subject matter jurisdiction and showing that remand was proper.34 

The New York federal court ordered that Relators' response to Plaintiffs' Show 

Cause filing was due on February 11, 2005.~~ On that very day, instead of filing a 

30 28 U.S.C. C) 1407Ca) (emphasis added). 

32 28 U,S.C. 5 1407(a) f'Each action so transferred shall be remanded by the panel at or before the 
concIusioxl of  such pretrial proceedhgs to the district fiom wkich it was transferred d e s s  it shall have 
been previously terminated."); JPM,L. Rule 7.6(b) ("Each action transfmed only for coordinated or 
camo5dated pretrial proceedings that has not been terminated in the  transferee district cow? shall be 
remanded by the Panel to the transferor district court for trial.") (ReX. App. Vol. m, p. 958). 

3' Pet at 7. 

34 See Rel. App. Vol. m, pp. 899-926, Specificallyy Plaint& established thaf under applicable law, 
federal jwis&ction under Section 1334@) was absent because fa) WorldCorn was not in b m t c y  at the 
time of removal; @f this case was not "related to" tbe WorldCom badmptcy because, at the time of 
removd, there was no estate upon which this action could have any effect; and (c) the Proof of Ciaim is 
worthless because it was discbarged by the PIan and the Bankmptcy Code. Rel. App. Vol. El, pp. 907-12. 



response demonstrating that they had correctly removed the case, Relators contacted 

Plaintiffs through counsel to announce that they would agree to remand this case to 

Respondent's court.36 Relators' counsel drafted and emailed to Plaintiffs' cow1sef a 

proposed order stipulating to a remand fthe "Remand After the parties signed 

the Remand Order, Relators' c o m e 1  transmitted it to the New York federal court for its 

On February 14, 2005, the New York federal court, entered the agrced Remand 

Order, making no substantive change to the language drafted by ~elators.~' The Remand 

Order states: "IT IS HEREBY STIPULATED AND AGEBD by and between the 

parties hereto through their undersigned counsel. that this action shall be and hereby is 

remanded to the County Court at Law No. 3, Dallas County, Texas, where the action was 

originally filed."45 Consequently, tfris case was remanded to this Court pursuant to the 

parties' agreement and the order of the New York federal court. 

Plaintiffs' ability $0 prosecute the merits of their claims was delayed for 

approximately d&t months, During that time, Plaintiffs and their counsel expended 

substantial effort and incun:ed sigdicaxlt expense.responding to Defendants' attempt to 

adjudicate th is  action in. federal coult:' 

See Rel. App. Vd. Kt, pp. 942-43. 

37 R ~ I .  ~ p p .  VOI. m, p, 943. 

R ~ I .  ~ p p .  VOT. m, pp. 942-43, wo-95. 

39 Rel. App. Vol. EL, pp. 928-29,943,996-99. 

'' ReL App. Vd. FII, pp. 928-29. 

4 1  Rel. App. VoI. III, p. 943. 



4. Facts relating to Relators Cit inou~ and CGM's ameement to settle the 
consolidated WorldCom class action securities case 

On May 10,2004, Citigroup, CGM, md related entities mounted that they had 

settled class action litigation brought on behalf of purchasers of WorldCom securities 

which was pending in the consalihted class action in New Yurk f ed~rd  court."' The 

New York fedmil court granted h a 1  approval of the settlement in November 2004.~ 

TV. ARGUMENT AND AUTBORTTIES 

A. Summary of Argmeni 

Respondent correctly denied RelatorsMotion to CompeI for one or both of two 

reasons: ( I )  Relators waived their alleged arbitration rims by attempting to secure 

federal forums, the New York federal court (and the MDL Proceedings therein) md .the 

Ddm federal court, to lifigake their c~akxts and obtain resolution thou@ a jwy trial; 

and/or (2) Relators never had any arbitration rights with respect to fie claims asserted by 

Mr. Nickell because the arbitration provisions in the contracts signed by Plaintiffs did not 

confer t b s e  rights on the Citigroup and CGM Relators as non-signatories and successor 

corporations. 

In a.empthg to &ti@ their removal of this case to Dallas federal court based 

upon a specious and untenable jurisdictional theory, their petitioning for a transfer order 

from the Washington-based PhtL, and their transfer of the case to New York federal 

court for consolidation with the MDL Proceedings, Relators state that fhey merely 

wanted to present their Motion to Compel Arbitration to the most "appropriate" court. 

42 See Pet. at: 27; Nickell. App., pp. 1-3, 

43 See Nickell App., pp. 4-62. The documents contained in the Nickells' Appendix are responsive to tbe 
points raised on pages 7 and 27 of the Petition. 



They cannot explain - and have not attempted to explain - why tbe New Yozk federd 

court was somehow more appropriate. They cannot explain why Respondent's court or 

the Dallas federal court was not perfectly capable of deciding their rudimentary Motion 

to Compel last year, long before P1aintiff:s were taken on a protracted and tortuous 

procedural goose chase. 

Contrary to their inexplicable and illogical position that they removed the case 

and dragged Plaintiffs into the MDL Proceedings so &at the New York federal court 

could decide their Motion to Compel, Relators decided, not long after &is case was filed, 

that they would rather defend Plaintiffs' claims in the New York and Dallas federal 

courts than before m NASD arbitration panel. To achieve a transfer to the MDL 

Proceedings, Relators h e w  they would have to meet the criteria for transfer uzzder 

Section 1407, pTimarily by showing that the case's factual ssimilarities wifh other cases in 

the MDL Proceedings made it ripe for transfer and consolidation to maximize efficiencies 

in pre-bial discovery. And they realized 'they could not meet h i s  criteria and effectively 

argue to fie P M L  that a Section 1407 transfer was appropriate while, at the. same time, 

informing the JP'IVIL that they were maintaining their alleged arbitration rights. 

Accordingly, at that point, Relators made a conscious and strategic choice to abandon 

their alleged arbitration. rights in favor of the h4DL f roceedings. They made a calculated 

decision to omit my mention of hibation rights or intentions from their transfer 

pleadings, conmitied fuIly to litigating t b j s  case in the federal courts, and expressed that 

commimerrt to the PML and federal cow-ts. 

But when the MDL Proceedings did not go Relators' way and they were 

unexpectedly called upon to explain and defend their £iivolous removal position, they 



were forced and-chose to stipulate to a remand, thereby cofamitting to defend Pl&tif3ss 

claims in Respondent's court, Nevertheless, upon landing back in Respondent's court, 

Relators attempted to invoke the alleged asbitration rights they had abandoned, 

Consequently, upon considering h e  above-described facts, which are distinct fom the 

facts underlying any published case deciding whether arbitration rights were waived, 

Judge Montgomery comectly precluded Relators from invofig those alleged rights. 

B. Standard of Review 

Relators must convince this Covrt that they are entitled to tbe extraorhary 

remedy of mandamus.44 ?'hey bear the heavy burden of proving that Judge Montgomery 

clearly abused her discretion in denying their Motion to Compel, and that they have no 

adequate appellate remedy."5 Relators can only prove a clear abuse of discretion by 

showing that Judge Montgomery acted unreasonably, arbitrarily, or without reference to 

any guiding mles or prjnciples?6 Stated differently, they must establish that, in view of 

the entire record, the facts and law required Judge Montgomery to make only one 

de~ision.~' Relators cannot prove an abuse of discretion if some evidence reasonably 

-- 

See Canadian IZeIicopters, Lld, Y. Wt'm'g, 876 S.W.2d 304,305 Cfex. 1994) (holding that mandzi.rtm is 
an "extraordinary remedy" and is only available in. "limited circumstances"); Walker v. Packer, 827 S.W.2d 
833, 840 vex. 1992) (same). 

45 See Jack B. Anglin Co., Inc. v, Tipps, 842 S.W.2d 266, 271 (Tex 1992) Cpr~viding &at the cowt of 
appeals reviews an order cwmpeIling or denying arbitration under the Federal Axbitsation Act under an 
abuse of discretion standard); Canadfan NeEictrpters, 876 S.W,2d at 305 (decIaring &at the burden of 
proving a clear abuse of discretion and the inadequacy of a remedy by appeal is "a heavy one"), 

46 Darner Y. Aquarn~rfne Operators, Tnc., 701 S.W.2d 238,241-42 (Tex 1985); Merced~-Benz Credit 
Corp. v. Rhyne, 925 SsW.2d 664,666 (Tex 1996); Metropolitan LiJe Ins. Co. v. Syniek Finance Carp., 88 1 
S.W.2d 3 19,(321 (Tex. 1994). 

47 See Mercedes-Benr Credit C o p ,  925 S,W.Zd at 666 (asserting that tbe reviewing court must examine 
the entire record to determine whether the trial wrrrt abused its discretion); Johnson v. Fourth Cuuri of 
Appeals, 700 S.W.2d 916, 917 (Tex 1985) (holding h a t  the relator in a mandamus proceeding "must 
establish ... &at the facts and law pennit the trial court to make but one decision"). 



supports Judge Montgomery's- decision or shows fhat she followed guiding rules or 

principles.48 When reviewing matters committed to a trial court's discretion, an appellate 

court may not substitute its own judgment for that of the hid rn~r t .~ '  

I .  Relators did not expresslv preserve their die-d right to arbitrate 

To resist a finding of waiver, Relaiors claim that they "'expressly preserved 

arbitration from the outset of this case."'' However, the record flatly belies this 

contention. Relators note a handfbl af instances in. which ;they reserved "a31 defenses" 

and maintain that such statements encompassed and preserved their alleged right to 

However, these statements do not have this claimed effect because they do 

not encompass the right to arbitrate, As Relators concede, the right to arbitrate is not a 

Therefore, any of their isolated statements that purport to preserve any 

"defenses" do not relate to or encompass any arbitration right. 

On August 25, 2004, Relators filed in the Dalla federal court a Motion to Stay 

Proceedings Pending a F h I  Determination of Transfer by the JPML.'~ In a passing 

48 See @alke~ v. Packer, 827 S.W.2d at 840 (providing that appellate courf may not set aside the trid 
court's determination unless it is clear from the record that fie EriaI cow  could ody reach one decision); 
Momw v. H.E.B., Inc., 714 S.W,2d 297, 298 (Tex. 1986) (hding that there was no abuse of discretion 
because some evidence showed that the trial court followed guiding d e s  or principles); D m 3  v. Huey, 571 
S.W.2d 859, 862 (Tex 1978) {declarixlg that there is no abuse of discretion if some evidence, albeit 
controverted evidence, supports the trial court's decision), 

49 Walker v. Packer, 827 S.W.2d at 839. 

5' See id at 14 {Relators' July 9,2004 Notice of Removal and the February 11,2005 Remand Order boa 
reference "'all defenses"). 

s 2 ~ e e  id. at 14 & n. 11. ("Relators readily acknowledge that the fight to compel arbitration is not a specific 
defense under TEX R Cnr P. 94 or FEa. R CW. P. 12 (b) . . ,"). 

'3 Id. at 6. 



footnote on page two of that pleading, Relators claimed that their motion was filed 

e S v i t b ~ ~ t  waiver of any of th& defenses, including, but nut limited to, . . . the 

requirement that Plaintif& arbitrate, not Iitigate, their AS Relators' own 

evidence shows, this lone statement is the & instance in wwhh Relators mentioned 

their alleged dght to arbitrate, despite having filed numerous pleadings in fie Dallas 

federal court and the PML before agreeing to remand th is case to Comfy ~our t . ' ~  

Therefore, contrary to Relators' illusory arguments, they have not repeatedly and 

expressly preserved their alleged arbitration 

Moreover, a generalized reference to the possibility of arbitration should be 

collsidered ineffectual to preserve that right or to defeat a showing of waiver. As other 

courts have acknowledged soundly, "[w]hen a complaint has been filed in a judicial 

f o m ,  the proper way for a defendant to assert an entitlement to arbitration is by way of 

,357 motion . . .. Indeed, this is i-n accord with the express lmguage of the Federal 

Axbitration. Act, which specifically contemplates that a party invokes its right to arbitrate 

by way of a formal motioa5' A random, footnoted reference does not meet this standard. 

" Rel. App. Yd.  II, p. 539 n.1. 

56 See Pet at 14. 

MCZI~US V. Geksler, 321 F. Supp.2d 588, 595 (S.D.N.Y. 2004) (concluaing h t  defendants' reference to 
the right to arbitrate in their answer did not defeat plainti&' showing of waiver); I)r re Currency 
Conversion Fee Antimist Litig., 2005 WL 1705285, at *4 a1 (S.D.N.Y. July 22, 2005) cCi~%snk's 
argument &at it raised ubitration in its Answer and therefore did not waive its arbitml rights is 
unavailing

y
v) (applying Manos); see also SmiEe Inc, Y. BriteSmile Management, Inc,, 2005 WL 2173821, at 

"6 & n.1 (Wtah App. 2005) (declinizzg to conclude that merely raisbg arbitration as an affirmative def'ense 
alone is sui%cient to preserve that right and listing cases with similar dings). 

'' See 9 U.S.C. 5 3 (providing that a corzrt s a L I  stay the trial of &e action pending arbitration 
avpEcatiwn of one ofthe ~ a r t k s " )  (emphasis added); id. at. 5 4 (providing that a party may seek to compel 



2. Relators expresslv waived their dcaed right- to arbitrate the claims 
asserted in the underlvin~s ~ r o c e h g  

a. Legal Standards Regarding Waiver 

Arbitration clauses are contractual provisions and, as such, may be ~ & v e d ? ~  The 

question of waiver depe~ds on the individml facts and circwnstances of each case; there 

are no bright-line TIrere are two ways in which w a i w  of the right to arbitrate 

can occur: express waiver and implied 

(i) Express waiver 

No Texas or Fifth Circuit Cow3 applying the Federal Arbitration Act appears to 

have articulated a specific test to evaluate express waiver of the right to asbitrate. 

Nonetlreless, sound governing plinciples do exist and were applied by the trial court" 

Express waiver has been described generally as the intentional relinquishment of a known 

right.63 The S e n d  Circuit has announced, while considering the asserted waiver of the 

right to arbitrate, that express waiver may occm when a party expressly indicates that it 

arbfiration by petitioning the court "for an order directing that such arbikarion proceed in the manner 
provided for in [the] agreement") (emphasis added). 

" See MiIIer Brewing Co. v, For? H70rth Disbfb. Co,, 781 F.2d 494, 497 (5fb Cir. 1986); Sedillo v. 
Campbell, 5 S.W.3d 824,826 vex App. - Houston f 1 4 ~  Dist. 11999, no writ). 

60 Burton-DEe Carp. v. Timothy McCarfhy Consfr. Co., 436 F.2d 405, 408 (5' Cif. 1971); First 
Community Ins. Co. Y. F-Con Contractors, Inc., 2000 Wl274001, at * 2 vex App.--Dallas 2000) (not 
designated for publication). 

E.g., SediElo, 5 S,W3d at 826 r A  party can expressly or hpliedfy waive a contractual right to 
arbitrate."); First Communig Ins. Co., 2000 WL 274001, at * I ('31 the absence of an express waiver, 
waiver may be implied when the party s e e m  to compel arbitrati~n has acted inconsistently with its right 
to arbitrate."). 

62 See Rel. App. VoL I, pp. 73-74. 

63 United States Fidelity dE Guar. Co. v. Bh.co Irun & Me~al Carp., 454 S.W.2d 353, 357 (Tex. 1971) 
(defit.liag waiver generally as the intentional relinquishment of a known right or conduct inconsistent with 
claiming that right). 



wishes b resolve its daims irr. This standard is resolute and logicd. Basic 

definitions, combined with cornon sense, dictate that express waiver of the right to 

arbitrate will necessarily hinge on the words a party uses to articulate the appropriate 

forum for the adjudication of the dispute.65 Also, no s11owi.n; of prejudice is necessary if 

a litigant has expressly waived its right to arbitrateqs6 

For the first time, Relators urge the creation of a test for express waiver in the 

arbitration m e x t  that would require an "overt act" evidencing intent to waive.67 As 

demonstrated herein, this Court should disregard this newfound test on several 

However, even if this Court were to apply this test, the record still supports a concXusion 

of express waiver.6' 

i Implied Waiver 

Several Texas and Fifth Circuit courts have mdyzed the circumstances under 

which a pasty impliadly waives its right to arbitrate, It is apparent that fie implied waiver 

a Gilmore v. ShearsodAmerican Express Inc., 811 F.2d 108, 112 (2d Cir. 1987) ( o v m l i n g  on other 
grounds recognized by McDonnell Douglas F ~ E .  COT. v. Pn. Power $ Light Co., 849 F.2d 76 1, 763-64 
(2d Cir. 1988)); In re Currency Conversion Fee Antlfrmf Litig,, 361 F, Supp. 2d 237,257 [S.D.N.Y. 2005) 
(citing Gilmore); see ReL App. Vol. I, pp, 73-74. 

6" DczIEm Morning News Co. v. Board of Trustees of  alla as Indq. Sch, D t f ,  861 S.W,2d 532, 540 
{Tex App-Dallas 1993, no pet.) (a tern left undefined by statute should be given its ccordinary meaning" 
by employing dictionary definitions and common sense). 

Black's Law Dictionary defines "express" as: "Clearly and unmistakably ccormnunicated; directly 
stated" Black's Law Dictionary (8' ed, 2004). The dictionary also dehnes "'express" as "airectly, firmly, 
and explicitly stated." Merriam Webster's Collegiate Dictionary (lo* e b  1994); see aho id. (when used as 
a verb, the word "express" is defined as 'Yo represent in words. UAE''), 

66 Gilnzore, XI1 F.2d at 112; Centrr~y Indemnity Co. v. Viacam Intern., Inc., 2003 W1, 402792, at *6 
(S.D.N.Y. Eeb 20,2003) (not designated for publication) (cited by Relators, Pet. at 21). 

'' See Pet at 19 - 22. 

'' See infa at 26-27. 

69 See infra at 27. 



analysis centers on a party's actions (as opposed to words) and requires the court to infer 

whether EI party, by its conduct, intended to waive its right to arbitrate.70 The court must 

evaluate whether a party's conduct substantially invokes the judicial process to the 

opponent's detriment?' "To substantially invoke the judicial process a party must make 

a specific and deliberate act after suit has been fled that is hcomistent with its right to 

arbitrate."72 Moreover, "any conduct of the parties inconsistent with the notion that they 

treated the arbitration provision in effect or any conduct; that might be reasonably 

construed as showing that they did not intend to avail themselves of the arbitration 

provision may amount to a waiver."73 

b. Relators ' Explicit Statements Demonstrating Express Vaiver 

The record before the trial court demonstrated clearly that Relators iatentio~ally 

re1inquished bng ago any red interest, effort, or iLght to pursue arbitration,74 Indeed, the 

record is replete with Relators' express statements and procedural choices attempting to 

70 In re Bruce Terminex Co., 988 S.W.2d 702, 704 (%% 1998) ("Courts will not find that a party has 
waived its riglrt to enforce an arbitration clause merdv by taking parf in litigation. d e s s  it has substantially 
invoked the judicial process to its opponent's detriment'') (emphasis added). 

The fact that the implied waiver analysis cIedy examines a pm's cpnduct ody underscores the 
conclusion that the express waiver analysis centers on a party's words, not its actios. 

71 SediIIo v. Campbell, 5 S.W.3d 824, 827-28 (Tex App-Houston 114' Dist.] 1999, no pet) (affknhg 
finding of waiver when movant acted inconsistently with right to arbitrate by hit idy seeking bankrvptcy 
protection in bad faith to avoid c l b  he later asserted were arbitrable, among other factors). 

72 Id.; see also Miller Brew& Co. v. Fort NJorth DisOib. Co., Ilzc., 781 F.2d 494,497 ( T ~  Ck. 1986) ("'A 
party waives hiis right to arbitrate when he activeIy parricipates in a lawsuit or takes other action 
inconsistent with that right") 

" Burton-Dixie Gorp. v, Timothy McCdrthy Constr. Co., 436 F.2d 405,408 (5" Ci. 1971). 

'' Only Relators' Motion to Stay, which was filed in August 2004, even mentioned &air claimed right to 
arbitrate tbis case. All of thc ober pleadings that Relators fled before fie Dallas federal corn  the JPIVIL, 
and the New York federal courf did not expxesdy mention, much less invoke, this supposed and newly- 
asserted right Moreover, Relators hitially sought the &sdssal  of this case under FED. R CIV. F. 1213)~ 
and then pursued transfer and carnolidation with the MDL Proceedings under Section 1407. Clearly, 
arbitration now is an afterthought. 



hvuke fkderal jurisdiction which expase, time and again, their clear and unwavering 

choice of litigating Ehis action in a federal forum. As SUCI~, it Wly supports the trial 

court's denial of Relators' Motion to Compel. 

(i) The Remand Order 

The Remand Order clearly manifests Relators' express waiver of any alleged right 

to arbitrate. This pleading, drafted solely by Relators'cormsd, is silent on any intent to 

conpel arbitration and is devoid of any language thaf attempts to preserve my alleged 

right to Ib fact, tbe Remand Order states unequivocally: "IT IS HEREBY 

STIPULATED AND AGREED by and between Ule parties hereto through thek 

undersigaed counsel that this action shall be md hereby is remanded to the County Court 

at Law No. 3, Dallas County, Texas, where the action was originally filed.'"' Thus, this 

Order manifests the parties' agreement and mderr;tanding that this case be remanded to 

Respondents' court and adjudicated there. In the face o f  t.his unambiguous language, 

Relators cannot now complain about litigating this action in Respondent's court, thf; 

exact venue that Relators proposed and to which the parties judicially stipulated, as stated 

in the Rexpand Order. 

'' The fad that rbe Rernand Order states rhat Relators "appear specialfy so as to reserve any defenses" is 
wholly ineffeaal to preserve any claimed right to arbitrate for the reasons stated previously. See supra at 
14-15; R ~ I .  ~ p p .  VOI. m, pp. 92&29. 

76 Rel. App. VoI. El, pp, 928-29 (emphasis added); see also Re!. App. Vol. ILI, pp. 996-97 {letter from 
Relators' counsel to New York federal coxnt transmirting.. proposed Remand Order and co-g to the 
New Yo& federal comt fbat the parties ' k v e  stipulated and agreed, subject to the Coust's approval, to 
r e d  of the action to the Counfy Court at Law No. 3, Dallas Cou11t-y~ Texas, Pvhere [this case] was 
origindl y filed"). 



(2) Multiple Additional Statements By Relators Constituting 
Express Waiver 

The plain language of the Remand Order proposed and drafted by Relatcm itself 

supports a conclusion of express waiver. But an abmclance of other express statements 

by Relabrs found wi& their pleadings submitted to the Dallas federal c o w  and the 

JPML make such a conclusion inescapable. 

Relators maintained repeatedly that the pretrial proceedings in this 
case should be consolidated with the MDL Proceedings to prevent 
dupgcation, inefficiencies, and the risk of inconsistent rulings: 
~r 'me numerous WorldCom related actions -- including both those 

' .that have been consolidated in the Southern District of New York 
and those that have been designated as tag-dong actions -- make 
similar allegations, name some or all of the defendants as parties, 
and necessarily wilf involve much of Ule same discovery. hdeed, 
the present action specifEcally involves allegations that CGM ove- 
stated WorldCom's financial condition a d  fiiiled to didisclose its 
business dedhgs wgth ~ o r l d ~ o m . ' ' ~ ~  

e "Thero is almost complete overlap in the parties; and witnesses who 
would be required to engage in document production and 
depositions during pre-trial discovery. The efficiencies inherent in 
coordiaatinp, pretrial proceedbas are evident."7B 

"AccordingIy, a stay followed by coordination or consoridafion of 
pretrial pro(;f;edin~s will prevent an enonnous duplication of ~ 
would inevitably follow were each action to proceed s ~ a s a t e l ~ , " ~ ~  

Q "Fwthex, the W L  Panel explained that 'transfer of all related 
actions to a single iudae has the s t r z m ~  effect of fb'ostering a 
pretrial p r o a m  that: (1) dlows pretrid proceedings with respect 
to rn non-common issues to proceed concurrenth with pretrial 
proceedin~s on common issues . . .; and (2) ensues that pretrial 
proceedings pviU be cundzlcted In a manner leading to the just and 
expeditious judicial resolution of all actions to the overall beneGtit 
of the parties."y8o 

Rel. App. Vol .  11, p. 541. 

'' ReZ App. Vol. H, p. 542 (emphasis added). 

79 Rel. App, Vol, II, pp. 542-43 (emphasis added). 

so Rel. App. Vol. II, p, 543 (emphasis added and quotatian omitted). 



t 'ZTnda Section 1407, civil actions izlvdvkg one or more c o m ~ n  
questions of fact are to be kmferred if transfer will promote the 
just and eBcieat conduct of the litigation and serve the 
convenience of the parties and witnes~es,"~' 

"[Jlustice and efficiency can d y  be served by transfix. . .."gZ 

"Transfer under Section 1407 was designed .to avoid potential 
duplication of pretrial effort, serve the convenience of the parties 
and witnesses, and advance the just and eacient conduct of the 
~ t i ~ r z ~ . ~ ~ ~  

e "Ladisputably, [Ms case] shares common questions of fact witb no 
fewer than 25 cases asserting claims based on alleged fraudulent 
analyst research in the WwrldCom Consolidated Proceeding; . . . 
This Panel repeatedly has recognized the prudence of transferring 
cases with commo~ questions of f ~ t ,  like NickeEl, to the 
WorldCom Consolidated Proceeding . . .. 84 

"Section 1407 fb-ther sup~orts transfer when the convenience of 
the parties and witnesses are best served. As this Panel held in its 
o~g ina l  Trmfer Order establishing the bYor*ld&m Consolidated 
Proceeding: '[Tlbe New York area is one of several locations 
likely 20 be a source of documents and whesses relevant to th is 
litigation.,' and "the Southern District of New York is &O the 
venue for other important Worldcorn proceedings.' The Citigoup 
Defendants arc: headquartered in New Yark; CGM's Equity 
Research and Invesbnent B&g operations are based in New 
York; and the vast majority of CGM" sanalysk reports were 
prepared in and gmesaEed &om New ~ork ." '~  

Relators also asserted that, upon transfer; prewial proceedhgs and 
discovery in this case would go forward in the New York federal 

. court, not in arbitration: 

s "[A] stay pending transfer will actually benejt the PIahtiffs, 
because, if the ttansfer order is enteretS, Plaintiffs wiSl be: able to 
avail themselves of the volvminous discovery presently available 

Rel. App. Vol. III, p. 814. 

Rel. App, Vd. Ill, p. S 15. 

g3 Re!. App. Vd. Dl, p. 8 29. 

85 Rei. App. Vol, m, pp. 823-24 (emphasis added). 



izr the MDL ~roceedians on the core factual claims asserted 
wX6 

9 "To the extent Plaintiffs need additional, individualized discoverv, 

showing of need.'"' 

'Tor nearly two years, the MDL Court has effectively and. 
efficiently achhistered these matters, including establishing 
litigation schedules, deciding motions (including for remand), and 
presiding over discovery and other proceedings. Wise iudicial 
ahhistration counsels a~ahs t  abstention lor remaad) md h favor 
of asserting iurisdiction so tk6s action may be coordinated with the 
other cases that have alreadv been transferred to the Southern 
District of New ~ork."" 

'?laintiffs suggest that Defendants have engaged in jnzpermissib2e 
forum shopping. Defendants, however, merely wish to see, this 
action adindicated in the most efficient and logical location 
lthe New York federal courtl, Defendants have an interest in 
obtahbg consistent pre-trial rulings in th is md other cases brounht 
against them throvmut the countrv which will be provided by 
consoBdated proceedi~e;s,''~~ 

"Bv ~ r o c e h ~  in the consolidated actions jn fhe MDL Court, 
Plaintiffs will have the benefit of discovery, other litigation 
material generated bv plaintif% who have more at stake than they 
do, and the fact that those proceedings are rapidly moving 
fon~ard. ' '~~ 

"In creating WorldCorn Consolidated Proceeding, the Panel 
recognized the Southern District of New York as the appropriate 
transferee f o m  in part because it was a lilcelv source of 
documents and witnesses as well as the existing venue for other 
import.ant WovldCom legal proceedings, bcluding the "'andyst" 
actions involving SSB."" 

LLfT]he judges of the Southern District of New Yoxk definitively 
decided that, for purposes of pretrial proceedings, Wo~*idCom 

Rel. App, Vol. II, p. 545 (emphasis added). 

87 Rel. App. Vol, LC, pp. 545-46 (emphis added). 

88 Rel. App. Vol. LI, pp. 557-58 (emphasis added). 

89 Rel. App. Vol. Il, p, 569 (emphasis added). 

90 ReL App. Vol. II, p. 570 (emphasis added). 

'' Rel. App, Vol. 13T, p. 816 (emphasis added). 



analyst research claims against the Citigroup Defendants will be 
litigated in the Worldcorn Consolidated Proceeding before the 
MDL  COLE^.^^^ 

Relators averred that pretrial discavery and other activities in this 
action should proceed in the New York federal court, not in 
Respondent's court or in arbitr~tion:'~ 

"[Tlhe MDL Court has been managing the litigation, substantiveI.y 
and procedurally, for years. Moreover, given the amount of 
&scovery taken in &e ADZ R~ceedizlg, the parties to this case 
could much more rapidly prepare this case fur trial pl iae MDL 
_Proceeding; than fhev could in the Dallas Corn& Court at ~ a w . ' ' ~ ~  

* 'qT1he issues presented by this case mdoubtedly are complex. md 
the MDL Court. is much more ~repaed  to deal with those issues 
than the Dallas Comtv Court at ~aw."'~ 

Relators urged that this case uItimntely would be tried in a court: 

e "A tratrsfer will stremline pretrial matters, avoid duplication, 
conserve resources, and hurry the case towards trial."'' 

These statements cordinn Relators' unequivocal and express choice of a federal 

judicial forum, not   bit ration.^ Relators clearly contemplated and explicitly urged that 

this case be adjudicated in federal wurt after transfer. They also stated that a ""trial", not 

an arbitration hearing, would ultimately resolve the Nickells' claims. Indeed, none of 

these pleadings makes any mention of Relators' claim that they at all times intended to 

92 Rel. App, Vol, m, p, 8 17 (ensphis added). 

93 Relators also disputed Plaintiffs' showing that tkd case could be adjudicated timely in Respondent's 
Coust See ReL App. VoL fI, pp, 666-78 ("Although the Ddas  Couuty Court at Law may rontinely 
provide e d y  trial settings in a typical case, clearly chat would not result here (unless Defendants simply 
were denied an opporbity to defend &en~eIves).'~), 

94 Rel  App. VoI. Il, pp, 667-68 (emphasis added). 

95 Rel, App. Vol. H, p. 668 (emphasis added). 

96 Rel. App. Vol. El, p. 671 (emphasis added). 

'' Indeed, this conclusion is bolstered by Relators' act of removal itself, See ln re Currency Conversion 
Fee Anfitrust Litig., 2005 WI, 1427400, at * 4 (S.D.N.Y. June 20,2005) (finding waiver and observing 
tbat '9"Deendant elected to proceed in a federal forun when it removed rhis case fiom state court . . .."). 



present &sir arbitration motion to the New York federal court. Such resewatiu~s of 

alleged asbitration rights were iatentiondIy omitted from all pleadings following the 

Motion to Stay Relators filed in Dallas federal cowt. Relators' repeated statements to the 

JPML md New York federal court in support of a judicial forum nullify their present 

demand to arbitrate. 

c. Relators' Feeble Eflort to Dtkprove Eqress Vaiver Fulls Flat 

As demonshated below, Relators' attempt to disprove the NickelIs' showing of 

express waiver falls far short of accomplishing &at god. 

(i Relators make no substantive attempt to negate the 
Nickells' showlag o f  express waiver 

Relators make no effort to directly refbte or discount the numerous express 

statements they made demomtr~thg their express waiver. They claim simply that 

"Plaintiffs selectively quoted, out of context, short statements from documents filed by 

Relators on the issues of jurisdiction, MDL transfer, or a stay pending m L  trmsfer" and 

contend that "those statements were made in the context of purely procedural motians . . . 
in an effort to have tfie case placed before the most appropriate court to coasidef pre-tfid 

motions, including the Ahitration ~ o t i o n . " ~ ~  

Relators simply rely on this conclusory statement and make no effort to explain 

how the quotations cited by the Nickells were taken "out of context." h truth, Relators 

made the amerous abovc-quoted statements in the context of their eEo& to secure 

federal foram fox the hll adjudication of this case, specifically in the New York federal 

court's MDL Proceedings ad, later, in the Dallas federal court. As an example, Relators 

told the JPMZ that "the pasties to this case could much more rapidly prepare this case & 

98 Pet. at 20. 



trial in the lMDL Froceedhg than they could in the Dallas County Court at ~aw'" and 

that a transfer wouid '%bedine pretrial matters, avoid duplication, conserve resources, 

and hurry tbe case tow& trial."'00 These statements, which were c ledy  made in tbe: 

context of secuing a forum other than arbitration, are absolutely antithetical to my 

notion that Relators intended to arbifrat& the underlying case after it was transferred and 

consolidated with the MDL Proceedings. Yet Relato~s offer no explanation for such 

statem& and apparently hope that they win be overlooked or forgotten.. 

E l i )  Contrary to Relators' implication, no magic words are 
required to support rr conclusion of express waiver 

Relato= claim that a determination of express waiver cannot lie because there is 

no evidence that they "affirmatively or expressly stated that they waived or abandoned 

their right to compel arbitratio~l."'~' As Relators must concedq however, no court has 

held that waiver can only occur when a party explicitly states, "I abandon mdlor waive 

my right to arbikate." While such m utterance would obviously constitute an express 

waiver, the key inquiry is whether a party's words expressly communicate its desire to 

resolve &e case in court rather than through arbitration.'" Relators' numerous filings 

seeking federal judicial forums, and the numerous statements contained therein, clearly 

satisfy this standard. . . 

 el. App. VoI. Tit, pp. 667-68 (emphasis added), 

'OD ReL App. Vol. ZI, p, 671 (emphasis added). 

'" See Pet. at 20 (emphasis omitted). 

'02 See supra at 16-1 7. 



(iii) Relators' pqorted test is unconvincing and unfounded 

In an effort to distance fhemselves firom their own explicit statements constituting 

waiver, Relators urge the application of a new test for express waiver which would 

rcquke an "overt act" demonstrating a party's intent to waive its right to arbitrate.Io3 

?&is eEort fails for several reasons. 

First md famost, the reco~d shows that Relators never raised &is ugument or 

wged the application of this test in Respondent's court. Consequently, Judge 

Montgomery was never given the opportunity to assess or apply it and, &us, it c m o t  

provide rhe basis for mandamus now.'M Second, adopting an "overt act" requirement for 

express waiver would essentially conflate the two tests for waiver of the right to arbitrate 

(express waiver and implied waiver) and render the existing standard for express waiver, 

wbich necessarily examines a p q 7 s  words, Third, Relators' reliance on 

Mouney Aircrafl, lnc. v. Adums, 377 S.W.2d 123 (Tex. Civ, App. -Dallas 1964, no writ), 

is misplaced and unpersuasive. This opinion was rendered over 40 years ago and does 

not remotely involve any arbitration issue. In fact, the Mooney c o w  determined that 

appellant's filing of a motion. to consolidate waived its venue objection because it 

invoked the court's general jarisdiction, required the judge to consider' questions of law 

and fact, and invoked the judicial power of the ~0urt.l'~ The plea of venue privilege was 

one that must be heard in ~dvmce of a hearing on the merits and the appellant, in filing 

its motion to consolidate, made no initial effort to Zin[lit the cow's consideration to  the 

- 

'03 pet. at 20. 

'M See liz re Steger Enera Coy., 2002 WL 663645, at * 4 fTex,-San Antonio Apr. 24,2002, no pet.). 

'05 See supra at 16- 1 8. 

lD6 See Mooney Aircrarf?, l nc  v. Adazns, 377 S.W.2d 123, 125-28 (Tex. Civ. App. - Dallas 1964, no writ). 



venue obje~tioa"~ Moonq Aircmfl, which does not invozve any arbitration isme, hardly 

cornpels the application of a new express waiver test here. 

However, even if this Cowt decides to apply Relators' newly-fashioned test, the 

record evidences numerous "overt acts" by Relators that support a conclusion of express 

waiver. Relators in this case clealy communicrtted their desire not to arbitrate by (a) 

affirmatively aad successfurly seeking the adjudication of this action in federal court in 
, , .. . 

accordance with MDL procedure on the express ground that coordination and/or 

consolidation with the MZ)L Proceedings would enhance pretrial efficiency in litigation 

and streamtine the case toward trial; (b) failing to disclose to the JPNlZ or the transferee 

New York federaJ court any alleged intent to arbitrate; andlor (c) later expressly agreeing 

and stipulating to remad this case to Respondent's corn. 

(iv) None of the cases cited by Relators defeats the NiclrelIs' 
showing of express waiver 

The cases cited by Relators do nothing to erode the strength of the Nickells' 

showbg of express waiver. Conbasy to Relators' assertion, the court in GiImore v, 

Shea~sodAmerican Express, 81 1 F.2d 108 (2d Cir. 1987) (overmli~zg on other grounds 

recognized by McDo~zrreU Douglas Fin. Gorp, v. Pennsylvania Power & Light Co., 849 

F.2d 761, 765 (2d Cir. 1988)), did not require an overt act to support express waiver.'" 

'" Id. at 127. This holds true with respect to Relators in tfiis case, w b  made no e8ort to invoke arbitration 
or to ~t the litigation activity to the arbitration question until after agreeing to remand this case 
app~uximately eight months after it was filed 

'OB SMaiIy, rhe c o w  in Century Indem~zity Co. v. fliacom Jntn 'i, Inc., 2003 W'L 402792, at *6 [S.D.N.Y. 
Feb. 20,2003) (not designated for publication) did not "apply0 an 'overt act' versus 'inconsistent actions* 
disfinction to reject a claim of express waiver of arbitration" as Relators contend. Pet. at 21. In Bcf the 
court did not spell out any requirement for express waiver and said that implied waiver m y  be found when 
a party "engages in protracted litigation .that prejudices the opposing party." Id. at *4 - 7. This case 
provides no support for Relators' position. 



Instead, Shearson clearly and unmistakably communicated its desire t~ litigate In a 

judicial fonun by withdrawing its motion to compel rubitration, which it had filed in 

response to plaintiffs' original camplaint, and by conc&g that it waived its right to 

axbitrate with respect to that pleading.'09 

Moreover, GiEmore actually supports the conclusion that Relaton camot arbitsate 

this case. The Gilrnore cout  rejected defendant Shearson's effort to revive its motion to 

compel arbitration after an amended complaint was filed."' The amended complaint did 

not.&kUjfy Shearson's earlier wai~kr.~." '!be court reasoned: 

Ordinarily, a party may not 6edy take hconsistent positions and ignore 
the effect of a prior filed docurneat. This policy against permitting n party 
to play 'fast and loose' with the courts seems particularly applicable here, 
where GiLmore makes the far fiom Evofous charge that Shearson's 
change in position i s  not merely the product of honest error, but is a tactic 
in. a war of attrition designed to make the litigation too expensive for 
plaintiff. . . to 

As in Gilmore, izUowhg Refators to invoke their alleged right to =bitrate at this juncture 

would permit them to "freely take honsistent positions and &ore the affect of [many of 

their3 prior filed docrunent[s]." Relators, too, should not be permitted to play "fat and 

loose" with the courts. 

Walker v. Countrywide Credit I~dustries, Inc,, 2004 WL 246406 (N.D. Tex. Jan. 

15,20041, another case Relators rely on, does not affect the NickeUs' showing of express 

waiver. There, the c o w  held only that "Countrywide's assertion fhat this Court may 

log GiImare v. ShearscdAmerican Eqr@.v, 81 1 F.2d 108, 112-13 (2d Cif. 1987) (oveplEng on other 
groundr recupized by McDonnelE Douglar Fia. Corjv. v. PennryIvania Power & Light Co., 849 F.2d 761, 
765 (2d Cir. 1988)). 

Id" 

'I2 Id. ((internal citations omitted). 



properly consider claims brought under California state laws does not constitute an 

express waiver of arbitration."'" Countrywide averred that the Texas court "could," if 

necessary, preside over the case and so stated in response to the cowt's inquiry. These 

facts are clearly distinguishable fi-om the underlying case, where Relittors affirmatively 

sought pretrial adjudication in tb.e MDZ Proceedings and expressly contemplated the 

ultimate trial of this action in. Dallas federal cow. 

d. Any Conclusion Other Than Eqress Waiver Is flZ~&t~cal And 
Unsupported 

The following facts m e r  demonstrate that Relators, by rhek statements and 

decision to trwf'er and consolidate with the MDL Proceedings, expressly waived my 

alleged right to arbitrate Plaintiffs' claims. 

(i) Relators Could Have Moved To Compel Arbikation Soon 
AAer The Underlying Action. Commenced But Chose 
Otherwise 

Relators do not dispute that they could bave sought arbitration in the 

Respondent's court ia June 2004 immediately after PlaEntiEs filed t he  underlying action. 

Indeed, the Motion to Compel does not rely in any respect on the procedural or factual 

history of this case and has no connection to the MJ3L Proceedings. Relators could have 

filed the identical motion in Respondent's court over a year ago. The Dallas federal court 

also was fully capable of considering and resolving the identical motion and could bavs 

done so well before Relators pursued the stay, transfer, arid consolidation issues that 

unrrecessariIy consumed this case for so many months+'14 

"3 Walker v. Gunwde Credit Indus., hc., 2004 WE, 246406 at * 3 @,D. Tex Jan, 15,2004). 

ReL App. Vol, I, p. 271 ("Although Citigoup could have specially appeared in pespondent's] court 
and then , . . could have moved to compel arbitration . ...'3; see aha Ref. App. VoL I, pp. 289-95 (P1ainW' 
letter brief to Respandent demonstrating complete feasibility of earlier filing of Motion to Compel,) 



Relatow forewent these opportunities for an early and efficient decision an the 

afbitrability of P l ~ t i f f s '  claims and instead opted to remove this action, stay 

proceedings h the Dallas federal court, and seek transfer and comolidation under Sectioa 

1407. Tbese facts warrant a conclusion of w&iver.'l5 

(ii) The Language And Policy Of Section 1407 

The fact that Relators initiated and obtained the transfer and consolidation with 

the MDL Proceedings pursuant to Section 1407 also solidifies a finding af express 

waiver. Section 1407 permits transfer "'for coordinated or consolidated prekial 

proceedings . . . upon [the JPML's] determination that transfers for such proceedings will 

be for the convenience of parties and witnesses and will promote the just and eEcient 

conduct of such a~tions.""~ Section 1407 also dictates that the pretrial proceedings will 

be conducted by the judge to whom t he  JPh4L assigns Zhe a~ti0n.l'~ Thus, as Relators 

have been well aware, Section 1407 specifically coatmplates streamlined pretrial 

proceedings in the MDL £om.  This aligns with fithe express p~t rpos~  of Section 1407 

and the rationale that supported the initial consolidation and centralization of the cases 

against WorldCora into tZIe MDL ~roceedin~s.''~ 

'I5 ri? K Roberts C'onstr. #., Inc. v. Masters & Co., Inc, 403 So.2d 11 14, 11 15 pla, App. 5th Dist. 1981) 
(upholding determination of waiver because "[mJovant7s motion to dismiss Etnd transfer this action is a 
contention that the proceeding is In the court ofthe wrong county, not fbat it doesn't bdong in court at all. 
This position seem totally incamistent with [movant's] later assertion that no court was the proper forum, 
because arbitration was appropriate."). 

'I6 28 U.S.C. $ 1407(a). 

'I7 28 U.S.C. 5 14070). 

"' See 28 U+S.C. 3 1407; In re WorldCorn, Inc. Set, & "ERTSA" Lftig., 226 F. Supp.2d 1352 (J.P.M.L. 
2002) @el. App. Vol. m, pp. 849-52). There, fhe court stated: 

[cjentralization under Section 2407 is necessary in order to eliminate duplicative 
discovery, prevent inconsistent prettial rulings . . ., and consene the resources of the 



Further, as Relators also knew, multidistrict litigation procedure specifically 

dictates that a case h-ansferrtd under Section 1407 is remanded for trial to the federal 

lransferor comt (in this case, the Dallas federal court) upon the conclusion. of the 

coordinated or consolidated pretrial praceedings.llg Therefore, by invoking Section 

1407, Relators explicitly requested the reso1.ution of this case by trial in a federal f o m ,  

not by arbitration. 

(iii) Relators Never Informed The PML That They Intended To 
Cornpel Asbitration 

Relators' express waiver of their claimed arbitration r i gh ts  is additionally 

confumed by the fact that they never informed the PM1, of their supposed intent to 

asbitrate this case if and after Uze P M L  ordered a tra15fer.l~~ A thorough review of the 

correspondence and pleadings they filed with the @MIL reveals their total silence on this 

issue. In fact, each arrd every argument &at Relators made to the Dallas md New York 

federal courts and the JPMI, advocating a stay of proceedings and transfer under Section 

1407 expressly aligas with the statute's enumerated pwpose of stre-g pretrial 

proceedings and then returning the case to its original federal venue for Relators? 

p d e s ,  their counsel, and the judiciay. , . .[Tfransfer of all related actions to a single 
judge has the streamlining effect of fostering a pretrial program i) aIIows pretrial 
proceedings with respect to my non-common issnes to proceed concun:ently with pretrial 
proceedings on common issues, . .. and ii) ensures that pretrial proceedings will be 
conducted in a manner leading to the just and expeditious resolution. of all actions to the 
overall benefit of ftbe parties. 

Rel. App. VoI. m, p. 8-50. 

'" See supra at 9 & IL 32. 

''O The Motion to Stay, which conrains the o d y  clear reference to any right 0 arbitrate in its footnote an 
page two, was never before the RML. 

12' See genera& Motion to Stay @I. App. Vol. 11, pp. 53348); Defendants' Brief in Oppasiti~n to 
Remand Motion (Rel. App. Vol. U, pp. 550-71); D~fendants' Reply in Suppost of Motion to Stay (Rel. 
App. Vol. 11, pp. 663-73); Defendants' Memorandum of Law in Opposition to PlainEiffs' Motion to Vacate 
Conditional Transfer Order (CTO-30) @el. App. Val. a, pp. 81 1-25). 



federal court and RML, pleadings lack any contention that arbitration is +be appropriate 

forun, that they ultimately intended to arbitrate, or that the New York federal court was 

best suited to determine whether arbitrahn was proper.'22 

In fact, it is doubtful that the JPML would have ordered the trmsfer and 

comalidation under Section 1407 if Relators had informed it that they intended to quickly 

abandon the consolidated pretrial proceedings they were purportedly seekkg and move to 

compel arbitration. There was simply no need whatsower for the JPML ever to consider 

the issue; that Relators to it - whether the facts . ,.. and claims at 

issue in this case were substankally similar to those at issue in the MDL Proceedings or 

whether judicial economy would be enhanced by coordinating and consolidating the 

pretrial proceedings under Section 1407 - if, ia the end, Relators' real intentions were to 

abandon the MDL Proceedings in favor of arbitration, In fact, having the PML expend 

tfie h e  and effort to transfer and consolidate tbis case with the  MDL Proceedings when 

Relators actudily intended to compel arbitration (as they now claim) would significantly 

binder, not promote, judicial economy. 

Had Relators truly intended to arbitrate the underlying lawsuit after obtaining a 

Section 1407 transfer, they should have jnfomed the EML of this alleged fact, But 

again, such a disclosure may have caused the JPhlL to deny their requested transfer on 

the basis that the case should not be transferred and consolidated if, contrary to their 

pleadings, they had no real intention of participating ixl the consolidated preb5al 

proceedings and discovery. If Relators truly intended to seek arbitration after a transfer, 

then the intentional omission of these htenfions from their transfer pleadings and 

- 
'" See id. 



affirmative representations regarding their desire to participate in, comolidated prefdaf 

discovery and 'hurry the case towards trial" amounted to fraud on the JPML. 

Accordingly, if this Court were to award Relators the requested mandamus relief, it 

would effectively condone and reward the misleading arguments made to the JPMt by 

Relators. 

Similarly, this Court should discount Relatorsklaim "that the MDL C o w  was 

the proper murt to resolve pre-tdal motions, including tbe Arbitration ~otion""' 
. . 

Relaton c m t  to a'single compelling kasdnwhy the MDL Court (as opposed to 

Respondent's court or the Dallas federal court) was uniquely suited to resolve their 

Motion to Compel Arbitration. Indeed, as this Court can now see, the resolution of  such 

a motion would have been very strai&tfomard (especially without the waiver issues) afld 

would not have required any particular expertise or insight from the MDL Court. 

4. Strong Policies Support A f k m h ~  Judge Mont~omerv's Order Denykg 
The Motion To Compel 

a. Relators' Cuire~~t Interest In Arbitration Is Disingenuow 
aizd Arose Only Afim They Retreated From Their Removal 
and Tmsfev 

After removal and tfaflsfer, PlahtiEs were required to respond to the Show Cause 

Order to preserve their remand. positions. They responded by demonstrating the absence 

of federal subject mafler jurisdiction and that the relevant prior opinions of the 'New York 

federal cowt did not require the denial of their Remand Motion because they were 

decided an entirely distinct facts."4 Had Relators attempted to oppose Plaintiffs' 

response to the Show Cause Order, tbey presumably would have Cried to explain how 

Pet at 23 (emphis in original). 

See Rel. App. Vol. EZI, pp. 899-926. 



they appropriately removed on the basis that federal subject matter jurisdiction. existed. 

However, on the day their response was due, they rekeated from fhek removal positions, 

capitulated on their opposition to the Remand Motion, md actually consented to 

remanding this case to Respondent's court. 

Several key and valid deductions cm be made here. First, it is obvious that, 

absent Plainztiffs' challenge to subject matter jurisdiction and the propriety of federal 

court adjudication, th is action would have been filly litigated, short of trial, in the New 

York federal court. Trial would have then occurred in the Dallas federal court, as 

dictated by multidistrict litigation procedure under Section 1407. Relators conveniently 

dispute this fact now, relying on the canclusory, eleventh-how: testimony of their cornset 

that was filed In. August 2005 k their Reply supporting their Motion to ~ o r n p e 1 . l ~ ~  

Clearly, th is  was a last-ditch eff'ort to provide some evidence (albeit negligible and 

incompetent) of an intent to arbitrate. But tbe recard that existed prior to tha filing of 

Relators' counsel's affidavit speaks for itself and tacks my such evidence. 

Also, as Relators readily admit, they only stipulated to a remand because they 

were unexpectedly called upon to respond to Plabtiffs' show cause filing, which would 

have required them finally to brief, explain, and defend their meritless removal 

position.'26 Accordingly, if the New York federal court had not requested such briehg 

&om them, this case would remain stuck in the MDL Proceedings, where Relators 

12' Pet. at 23 (citing ReL App. Vol. I, p. 137). 

lZ6 Pet at 26 Vln the present case, rhe MI>L Court requested that Relators brief the issue, thus indicating 
that a deviation in the MDL Court's prior d y s e s  of its subject matter jutisdiction may have been under 
considemtioa'r); Rel. App. Vol EIE, p. 942 (undisputed evide~ce that Relators' New York counsel informed 
Nickens' counsel h t  Defendants bad drafted a reply to Plaintiffs' show cause response but indicated 
Defendants would rather stipulate to a remand than H e  a reply since they were not confident in their 
removal position that "Irelared to" bankmptcy jurisdiction existed). 



vamted it, In view of these facts, Relators cannot legihately claim that their decision to 

stipulate lo a remand was reached in good faith, for purposes of expediting a resolution of 

Plaintiffs' claims, or that it was some sort. of "good deed" that is now beiag punished. "7 

Further, Relators' assertion &at Citigroup's settlement of the class action 

securities case prompted their decision to agree to a remand c w o t  be taken seriously. 

First, fiere is no evidence to support this point. Second, Citigoup announced its 

settlement of the class action litigation on May 10, 2004, and the court granted final 

approval of the settlem6nt on November 12, 2004. Thus, these events occursed befbre 

the transfer of tbis case to the MDL Court became final, before the Nickells filed their 

Show Cause pleading, and well before February 2005 when Relators proposed a remand. 

In short, Refators' supposed interest in agreeing to a remand to expedite the 

resolution of Plaintiffs' claims, after months of procedural games and unnecessary 

delays, is a ruse. A g h ,  the tmth of the matter is that 'Relators intentionally md 

expressly abandoned their alleged arbitration rights and selected the 'MDL Proceedings in 

lieu of arbitfati~n,'~~ They staked this fom-selection strategy on a meritless removal 

227 Notably, Relators Citigroup and CGM had been M y  idarmed and appasenrly conceded that 
their removal arguments were baseless well before they stipulated to a remand in t h i s  case, The plainW in 
W: WuodBabcock, 111 v. Citiguup, In&*, eta]., Case No I:04-cv-07758, in the United States District Court 
for the Southern District of New York, aIso disputed Relators' assertion of '?dated to" banknrptcy 
jurisdiction when the case m s e  &er WorldCom's Reorganization Plan had been confirmed and the Proof 
of Qaim had been deemed wortbless. Rel, App. Vol. .El, pp, 1000-1008. In November 2004, 
appraximately three months before they stipulated to a remand tfiis case, Citigroup and CGM agreed to a 
Stipulation and Order of remand tbat is vlrtuaUy identical to that entered h this case, Rel. App. Vol. ID, 
pp. 1009-1010. Thus, despite abandoning their removal position in Babcock in November 2004, Relatars 
persisted in mrtking the Nickells complete the New York federd court's requirement: of responding to the 
Shaw Cause Order. 

The Nickells highlighted h e  foregoing events in response to the Motion to Compel, Rel. App. 
Vol. I, pp. 75-76. Relators did not dispute or even address them. See Re1. App. Vol. I, pp. 94-224. 

'" As the Nickells noted ta the trial court, there is no evidence fhaZ Relafors have ever attempted to compel 
arbitration of any case once they successfully transferred and consolidated it within #e rvZDL Proceedings. 



position that t-hey-did not think Plaintiffs would or could effectively challenge once the 

case was transferred .and consotidated into the MDL Proceedings. When Plaintiffs 

challenged fhk removal position and the New York federal court required Relators to 

answer the challenge, they opted to go back to Respondent's court rather than ~g a 

Evolous pleading that would have likely been smctionable. But rather than stay irt 

Respondent's court pursuant to their stipulated remand, they asked her to invoke the 

alleged arbitfatian rights they had clesly waived and abandoned. 

b. C~kpelling Arbitratiort on Z%.ese Facts Would Reward Abusive 
Fbrum Shopping 

As illustrated above, Relators' real interest in arbitration surfaced only when it 

became apparent, after approximately eight months of procedural controversy and delay, 

that their effort to adjudicate th is action in federal c o w  would not stick. To honor 

Relators' opportunistic request to arbitrate now would reward abusive f o m  shopping 

aad would deprive Plaintiffs of their legifknate choice of a state f a m  for no valid 

5. Alternativelv, Relators Have hpliedlv Waived Any Alleged Rinht To 
Arbitrate Plaintiffs' CIaims 

Plaintiffs have demonstrated conclusively that Relators expressed their clear 

choice of adjudicating th is case in a federal f o m  and thereby waived any alleged right 

to arbitrate. Additionally andfor alternatively, the above facts and analysis equally 

support the conclusion that Relators have impliedly waived their alleged arbitration rights 

Re1. App. Vol. I, pp. 84; Rel. App. VQ~. m, pp. 930-939. Relators did not contest this evidence. See Rel. 
App. Vol. I, pp. 94-124. 



based on the abundance of evidence of "specific and deliberate act[s] . . . after the suit 

[was] filed that [are] inconsistent with [a] right to arbitrate."129 

Relators' failure to assert thek alleged right to arbikate in a timely fashion 

supparts a conclusion of implied waiver in this case. The Fifth Circuit recently afiimeci 

the deaid of a motion to compel arbitration md to stay proceedhgs OTL the basis of 

waiver and observed that the movant "did not assert its right to arbittate in a timely 

fashion, which prevented the district court from limiting the judicial proceedings to the 

threshold question of whether a valid agreement to arbitrate'&i~ts."'~~ Relators in s l s  

case similarly f i led to restrict the judicial proceedings to this initial question, instead 

.forcing the courts, the JPML, and the Nickells tu waste resources addressing #e propriety 

of removal, jurisdiction, and Section I407 

Relators' impermissible forum shopping also supports a conclusion of inplied 

waiver. In Cabinepee of Fisconsia Iizc. v. Krafimaid Cabinetiy, Inc., 50 F,3d 388 (7& 

Cir. 1995), the Seventh Circuit upheld a finding of waiver where the defendmt had 

removed the action to federal court.IJZ The court held that "an election to proceed before 

a nonarbitral tribunal for the resolution of a contractual dispute is premptive waiver of 

the right to arbitrate."133 The court emphasized: 

i;"9SediIIo v. Campbell, 5 S.W,3d 824,827 [Tex. App. - Houston [14' Dist.] 1999, no pet); MiELer Brewing 
Go. v. Fort Worth Df~wib. CO., 781 F.2d 494, 497 (5' Ch. 1986) r.A party waives his right to arbitrate 
when he adveIy participates in a lawsuit w takes other action inconsistent with that righ~"). 

Republfc Im. CO. Y. PAICO Receivables, LLC, 383 F.3d 341, 345 (s* Cir. 2004). 

''I See also SediIIo, 5 S.W.3d at 827 (noting that the failure to timely req~est arbitration raises %the specter 
of waiver"). 



There is no plausible interpretation of the reason for the delay [in seeking 
abitration] except that 'Krafhaid initially decided to litigate its dispute 
with Cabhetree in the federal district court, and that later, for reasons 
wiknown and with no shadow of justScation, KraRm.~d changed its &d 
and decided it would be better off in arbitration. . . .  aid [did not 
give3 any reason for its delay in filing the stay besides needing time to 
"eigh its options.' That is the worst possible reason fm delay. It 
mounts to sayin& that Rsaftmaid wanted to see how the case was going in 
federal district: court befme deciding whether it would better off there or in 
arbitratioa. It wanted to play heads I &-?ails you lose.'34 

It is as if the Cabinetree court was addressing Relators' conduct in this case.13' 

Moreover, courts look to the motive under1yhg removal to assess whether t.he 

removal evidenced an intent to waive arbitration.i36 h this case, Relators removed tbis 

action on specious jusisdictional grounds, tabled any consideration of remand while 

trying to effectuate djudicatian in the MDZ forum, and ultimately consented to state 

court adjudication when they could not defend their removal positions. Now, they claim 

belatedly that arbitration is thek favored scad proper f o m .  This forum gmesmmbip 

cannot stand and supports a cornfusion ofwaiver. 

Moreover, the record demonstrates that Plaintiffs expended sigificmt effbrt and 

experienced substantial delay and expense resisting the removal, stay, and Section 1407 

Id. at 39 1. 

'35 Accord ??%OR SPOPfing Gooh Cu. v. Pens PaThZ~rs~ 2004 W L  2033063 (ND. Ill. Aug. 31, 2004) 
( W g  waiver where rnovant took action inconsistent with its right 10 arbitrate and fded  to make its 
decision regarding whether to litigate or arbitrate its grievances at tbe earliest poss+le point.). W e  the 
facts on which this determination. in Wilson differ firom those before this Court (the movant: in Wilson 
engaged in discovery for five months after receiving arbitrable counterclaim), "there [was] no apparent 
explanation for this delay other than that [the movantl wished to see how the litigation process would 
proceed before it decided to arbitrate. Courts in rZle Seventh Circuit hown against such atfeqts at forum 
shopping." Id. at * 4. 

136 See, e.g., IE re Cingular W2'rcIess, LLC, 2003 WL 1884184, at * 1 (Tex. App. - Beaumont April 14, 
2003, no writ) (hding no intent to waive arbitration when removal had a vaEd basis and war; for the 
detamhhion of whether the Federal Communications Act preempted the cause in state court); Shales Y. 
Discover Card Sews., Inc., 2002 WL 2022596 at "1, n.1 (ED. La. August 30, 2002) ( ' 'The c o w  
recognizes &at in an egregious f o m  shopping case, motive can factor into ebe waiver issue.") (citing 
Cabinepee). 



transfer of this action, all of which would have been obviated had Relators appropriately 

invoked their alleged right ta arbitrate ia state court over one yeat ago.'37 This 

substantial and needless delay is a "material factor to cconsidef' in evaluathg prejudice, 

and "[tJime smd expense in defending an action may, in certain circums~ces, establish 

None of these efforts would have been required in arbitration, arrd none 

will be of any use or value to Plaintiffs if this case is aibitrated. 

Finally, the implied waiver cases cited by Relators do not compel the issuance of 

mandamus r~1 ie f . l~~  None involve express statements invoking a federal judicial f o m  

far the adjudication of the dispute. This key fact distinguishes Relators' aulhorities and 

renders them wholly unpersuasiva, 

C. Alterfiatively, &Betors Have No Basis lo Arbitate Robert Nickell's Claims 
Because The Relevant Arbitmtiun Clauses Do N Q ~  Bind CGM or Cirigroup 

1. Relators Mav Not Erhrce the Ahitration Clauses As Successors to the 
Ameement 

CGM relies on two documents to assert its alleged right to asbitsate the claims 

asserted against it by Mr. Nickell in ibis suit.14' However, these documents do not 

support this claimed right. Neither CGM nor Citigroup is a signatory to these 

agreements.'41 The Margin Apemenf is between Mr. Njckdl and Smith k e y ,  Harris, 

Sedillo v. CampbeJl, 5 S.W.3d 824, 829 (Tex App.-Houston [14' Dist.3 1999, no pet) (upholding 
waiver where there was newly a year delay between the f i g  of the lawsuit and the request for arbitration, 
among ofher factors) 

'39 see Pet. at 12-13, 

'" See Pet at 2-3, Rel. App. Vol. I, pp. 45,47-50. 

14' See id. 



Upham & ~ 0 . ' ~ '  The other agreement is between Mr. Nickel1 and Salomon Smith 

Barney, ~ n c . ' ~ ~  Neither agreement is between Mr. Nickell and CGM or its parent. 

In their Petition, Relators state that CGM could seek arbitration because it is the 

successor to SSB and the agreement applies to successors. This is not the case. The 

arbitration agreements do not apply to successor entities. The arbitration clause in the 

Margin Agreement binds only Smith Barney and does nut speak to ~uecessors. '~ The 

explicit lanepage in the other agreement states that it applies to "SSB andlor any of its 

present or foimer.afficer:rs, directors, 6r employees concerning or arising from (i) my 

account maintained by me with SSB individually or jointly with others in any capacity, 

(ii) any bansaction involving SSB or afiy predecessor f i r m s  by merger, acquisition or 

vs145 other business combination aad me .., It applies to SSB and its predecessors, but 

clearly omits successors. Thus, by their own ferns, fhe arbitration agreements may not 

be enforced by CGM (or its parent, Citigroup).14" 

SSB has previously sought to compel arbitration as the successor to Shearson 

Lehman Hutton and lost. The court in Milnm v. SaEamon, Smith Barney, Inc. considered 

a 1988 Client Agreement to which SSB's predecessor, Shearson L e h m  'Hutton 

(SCS$earson"), was the signatory.'" shear so^ was merged into and, after several name 

14' Rel. App. Vol. I, pp. 47-48. 

'43 Rel. App. VoI. I, pp. 49-50. 

'44 ReL App. Vol. I, pp. 47-48. 

'"%el, App, Vol. 1, p. 50 (emphasis added). 

See MiInes v. Salomon, Smith Barnq, Im., 2002 WL 3 19407 18, at * 5-6 (N.Y. Sur. Oct. 1 1,2002) 
(&ding that successor could not edorce arbitration on nearly identical agreement). 

Tfie clause in Milnes read: "Any controversy arising out of or rdathg to any of my accounts, to 
transactions witb yoy your officers, directors, agents andlor en?pIoyees for me, or to this agreemenk or tbe 
breach thereof, or relating to trmactiom or accounts maintained by me with any of your predecessor firms 



changes, the successor firm became SSB.'~" second agreement was executed in 1996 

with SSB.'~' The arbitration clause in this 1996 agreement is virtually identical to that 

contained in the l2eco1-d."' The court denied SSB's request to compel arbitration, in part, 

because the arbitration clauses by their t e r n  did not apply to 'successor' firms, which 

would have included SSS, and, thus, were not edorceable by SSB.'~' The c o d  

reasoned that the arbitration agreemeats are "conlract[s] of adhesion which must be 

strictly and nmowIy construed against the party who prepared [them]."'52 

~6lators assert .heir "succesio? rights" to enforck the arbitrition agreement exist 

based on a general clause found outside the arbitration agreement that states that the 

application form "shall inme to the benefit of SSB7s present organization, and any 

successor ~r~anizatiom."'~~ However, tbe law is clear that general conkactual language 

camat override the specific terns of the abikation agreement, which does not include 

successors.'s4 The MiInes court agreed and ignored virtuaIly identicd ilanguage.'" Thus, 

by merger, acquisition. or other 'business combination &om the inception of such accounts, shall be settled 
by arbitmion. . .." Id* at *2. 

j4' Id. at *2. 

149 Id. 

Rel. App. ITol. I, p. 50. Although there was a question in Milnu whether the client received this 
document, the facts relating to this issue are not relevant here. See Milnes, 2002 WL 3 1940718, at "6. 

"' See id. at "5-6. 

'521d. at *5 (citations omitted). 

lS3 Pet at 32. 

Pratt-Shaw v. PriIgrim2x Pride Cop., 122 S.W.3d 825, 829 (Tex.App,-Dallas 2503, pet denied) 
@olding that specific terms "are given greater weight thas general language"); McCreary v. Bay Area Bank 
d T w ,  68 S.W.3d 727, 731-732 FexApp,-Houston 11.4' Dist] 2001, pet. hm'd)  (holding tbat a 
specific provision controls over a genera1 provision). 



based on its own term, Relators may not enforce these adbitration agreements with 

respect to the claims asserted by Mz. Nickell. Relators also cite In re Kepka, 2005 WL 

1777996, at "12 (Tex.App.-Houston [ I ~  Dist.] 2005, no pet. h.) for the proposition that 

"an arbitration agreement may recog.alze7' &at successors may enforce an arbitration 

clause signed by their predecessor. Here, however, the arbitration agreement itself 

contains no such recognition. In Keph,  unlike this case, the arbitration agreement quite 

clearly included successors by its own terms, 

2. Relators Mav Not Enforce the Arbitration Aaeement Under the Law 
Applicable to Norsignatories 

Relators argue h the alternative that &they may cornpel arbitration as 

nomignatodes to the agreement. However, 'this Court, in McMilEan v. Computer 

Translation Systems & Supportj Inc. 66 S.W.3d 477, 481 (Tex.App.-Dallas 2001, no 

pet.), has identified tbe narrow circumstances where a nunsignatory may compel 

arbitration, and Relatozs c m o t  meet these requirements. To establish Citigroup' s right 

to arbitrate, Mators rely on the first prong of McMilIun: when tELe petition alleges 

"substmtially interdependent and concerted misconduct by both a anon-signatory and one 

or more of the signatories to the c~n@act ." '~~ Tbis argument relies an proving that the 

other defendant, CGM, is a signatory to the contract. As explained above, CGM Is a 

nonsignatory. Therefore, Citigroup c m o t  compel arbitration here. 

To establish CGM's right to arbitrate, Relators rely on the other prong of 

McMiEban, which allows a nonsignatory to compel arbitration when "the nature of the 

lSS Milnes, 2002 WL 32940718, at "6 ("mere &ere is inconsistency between a specific provision of a 
contract and a general provision of a contract . . . the specific provision controls,") (citations and 
quotations omitted). 

McMillan v. Computer TmslaZiofi Sysrems & Support, Inc. 66 S.W.3d 477, 482 (Tex App.-Dallas 
2001, na pet.), 



underlying claims requires tbe signatory to rely on the terms of the written agreement 

c o n t w g  the arbitration However, in this case, m e  of Plaintiffs' claims 

rely on the written agreement - b y  are based wholly in tort. Therefore, this prong does 

not apply either. As a result, neither Citigroup nor CGM may compel the arbitration of 

Mr. Nickell's claims as nonsignatories. 

D, Contrary to Relators' Assem'ons, the Federal Arbitration Act Did Nof Repire 
Respomdettt to Enforce' the Arbitmtr'on Agreements 

Relators selectively quote the Federal Arbitration Act to state enuneously that 

fudge Montgomery was required to compel arbitration.'58 h fact, Section 2 of tbe 

Federal Arbitration Act actually states that an arbitration agreement "shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contra~t."''~ The Nickells provided the trial court with ample evidence 

of waiver and the non-applicability of the arbitration clauses to Mr, Nickell's claims 

which Judge Montgomery had ckar authority to consider. 60 

m. CONCLUS~ON 

The legal md factual record presented to Judge Montgomery EulZy supports the 

conclusion that Relators expressly and/or impliedly waived their alleged right to arbitrate 

the claims asserted in the underlying lawsuit. The record also supports the conclusion 

that Relators Citigoup and CGM ate not entitled to enforce any alleged arbitration right 

with respect to the claims asserted by Mr. Nickell. Judge Montgomery appropriately 

'58 Pet at 28. 

I60 See 18 re Koch Indus., Inc., 49 S.W.3d 439, 444 (Tex. App.-S;m Antonio 2001, no pet.) (describing 
burden-shifting scheme for enforceability of arbitration provision and expressly permitting proof of 
defenses to arbitration) (cited in Petition at 12-13). 



considered the unique facts in this case - which are significantly Werent from the facts 

underlying any other published cases considering waiver of arbitration r ights - and 

correctly applied the guiding principles set forth in. the relevant case law. Accordingly, 

there is no basis for th is Court to conclude &at Judge Montgomery clearly abused her 

discretion in denying the Motion to Compel by acting unreasonably, arbitrarily, or 

witbout reference to any guiding rules or principles. 

v.. PRAYER 

Therefore, for the reasons set forth above, Robert A. Nickell and Natalie Bert 

Nickell, real parties in interest, request that this Court: 

(1) Deny Relators' Request for Oral Argument; 

(2) Deny Relators' Petition for: Writ of Mandamus and affirm the Honorable 

Sally L, Montgomery's Order Denying Relators' Motion to Campel Arbitration and Stay 

Proceedings; and 

(3) Grant all other relief to which Respondent Judge Sally L. Montgomery or 

Robert A. Nickell and Natalie Bert Nickell, as real parties in interest, may be justly 

entitled. 

Further, if this Court grants Relators' request far oral argument, the Real Parties 

In Interest respectfully request oral argument, as well. 
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NO. 05-05-01459-CV 

IN THE COURT OF APPEALS 
FIFTH DISmCT OF TEXAS AT DALLAS 

WRE CIZTGROUP GLOBAL ht4RK.ETS, HC. CfNa S L O W  
SMITHBARNEY, LVC.), CITIGROUP INC., and STACY OELSEN 

AFFIDAVIT W M M G  PACTUAL STATEMENTS 
W TED!, FOREGOmG KE',SPONSE TO PETITION 

FOR WRTT OF M.A.&DAMUS .4ND SUPPORTING BRIEF 

STATE OF TEXAS 0 
5 

C 0 W O F D A L L A . S  (i 

BEFORB ME, the undersigned N o t q  Public, on this day personally appeared 
William S. Snyder, and being by me duly sworn on his oath, deposed and stated as 
follows: 

I. My name is William S .  Snyder. I am over the age of 21 years. X am of 
sound mind. I have personal knowledge of the facts in this affidavit a d  I am competent 
and qualified to testify. 

2. I am counsel of record for Plaintiffs Robert A. Nickell and Natafie Bert 
Nickel1 ("Plaintiffs"') in the above-styled proceeding and in the underlying lawsuit. 

3. E have reviewed the factual statements contained on pages 2 - 11 of .the 
foregoing Response to Petition for Writ of Mandamus and Supporting Brief. All of the 
factual Wormation contained therein is, to the best of my personal knowledge, true and 
correct. 

H 
Sworn md subscribed before me on this 7 ' day of November 2005 to certify 

which witaess my hand and seal of office. A. A 

C'acb-9 6 pk-7 
Notary Public in and for the State of Tex 



CERmCATE OF SERVICE 

I hereby cefii@ that on this 1hY of November, 22005, pursuant to the Texas 
Rules of Civil Procedwe, a true and correct copy of the foregoing document. was served 
on all c o w d  of record. 

James Bowen 
&NKENS & GILCHR~ST 
1445 Ross Avenue 
Suite 3200 
Dallas, Texas 75202 
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Writ of Mandamus Denied, Opilrion issued November 16,2005 

In The 

Q h ~ . L c f :  af Appeals 
KtfXb Bi~trirf rrf @EXBB uf Builazi 

IN RE CITXGROUP GLOBAL MARKETS, INC. (FlWA SALOMON SMITH 
BARNEY, XIYC.), CITIGROUP INC. AND STACY QELSEN, Reiators 

- 

Original Proceeding from the County Court at Law No. 3 
Dallas County, Texas 

Trial Court Cause No. 04-04729-C 

MEMORANDUM OPINION 

Before Justices Whittington, O'Neill, and Lang 
Opinion by Justice O'Neill 

Relators contend the trial judge abused her discretion in denying their motion to compel 

arbitration and stay the proceedings, The facts and issues are well known to the parties, so we need 

not recount them herein. Based on the record before us, we conclude relators have not shown they 

are entitled to the relief requested. See TEX. R APP. P. 52.8(a); Walker Y. Packer, 827 S.W.2d 833, 

839-44 (Tex. 1992) (arig. proceeding). Accordingly, we DENY relators' petition far writ of 

mandamus. I 



Order issued November 16,2005 

In The 
@nttrf af. %peak 

Xt£ib B i ~ f r i d  uf @exas uf 3alLas; 

No. 05-05-01459-CY 

IN RE CJTZGROUP GLOBAL h,LARKE,TS, INC. (FfWA SALOMON SMITH 
BARNEY, ZNC.), CITICRQUP INC,, AND STACY OELSEN, Relators 

Original Proceeding from the County Court at Law No. 3 
Dallas County, Texas 

Trial Court Cause No. 04-04729-C 

O R D E R  
Before Justices Whittington, O''NeiH, and Lang 

Based on the Court's opinion of this date, we DENY relators' petition for writ of mandamus, 

We 0RZ)ER that relators Citigroup Gtobal Markets, Inc. ( W a  Salomon Smith Barney, hc.), Citigroup 

Inc., and Stacy Oelsen bear the casts of this original proceeding. A 
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NO. 06.06- 01 (nai-~d LISA I,, l;';:fz, ls:{ 

IN THE CBTJRT OF APPEALS 
FOR THE FIFTH DISTRICT OF TEXAS 

AT DALLAS 

IN RE Ci'TIGROUP GLOBAL MRKETS, T N C .  @?%la SALOMON 
SM'.TH BARNEY, IIVCC), CIT7GROLJP TNC.,  and STACY OELSEN 

YETlETIOlPT FOR WRIT OF MANDAMUS 

From County Court at Law Number 3 of Dallas County, Texas 
the Honorable Sally L. Montgomery, presiding 

Robert B. Gilbreath 
State Bar No, 07904620 

Charles A. Gall 
State Bar No. 07283500 

James W. Bowen 
State Bar No. 02723305 

JENKXNS & GILCBNST, 
a Professional Corporation 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 
(214) 855-4500 
(214) 855-4300 (fax) 

ATTORNEYS FOR RELATORS 



S'IC'AXEMENT OF TlKE CASE 

Action from which Relators seek relief: Relators seek a writ o f  mandarnus 

ordering Respondent, Judge Sally Ma~tgomery, to: (i) vacate her October 3, 2005 Order 

Denying Defendants' Motion to Compel Arbitration and Stay Proceedings (Appendix tab 

I ;  R. VoT. 1, P. 296) in the underlying case, Cause No. 04-04729-C; Roberr A. NickelE, et  

al. v. Citl'group Global Markets, he , ,  et al., pending in County Court at Law No. 3 of 

Dallas County, Texas; and (ii) grant Relators' motion to compel arbitration of all claims 

in the underlying proceeding to arbitration and stay all trial court' proceedings in 

accordance with the Federal Arbitration Act (FAA), 9 U.S.C. $ 2  et seq. Appendix tab 2. 

Nature of the tsnderlyirme proceeding: The underlying case is a suit for damages. 

Real Parties in Interest Robert A. Nickell and Natalie Bert Nickell are former investment 

clients of Salonon Smith Barney Inc. n/Ha Citigroup Global Markets, Tnc. and its 

employee, Stacy Oetsen. The Nickells sued Relators claiming they were defrauded in 

connection with their investments in WarldCorn Inc. After the underlying proceeding 

was remanded to the trial court from federal court, Relators immediately moved to 

compel arbitration and to stay proceedings. 

Related A P ~ :  Relatazs' motion to compel arbitration aisa invoked the Texas 

General Arbitration Act, TEX. CiV. PMC. & NM. CODE 5 171.0131 et seq. Accordingly, 

Relators also filed a notice of appeal from Judge Montgomery's denial of the motion to 

compel arbitration. See ,Jack B. Anglin Co, v. Tlpps, 842 S.W.2d 266, 272 (Tex. 1992). 

The appeal is pending in this Court under Cause No. 05-05-01 430-CV, and Relators have 

filed a separate motion in Cause No. 05-05-01430-CV to consolidate this mandamus 

f 



proceeding with the related appeal pursuant to In re Valeuo Energy Corp., 968 S.W.2d 

916 (Tex. 2998). 

STATEMENT REGAmING BNOR h.IAmAM.US PETITION 

On October 26, 2005, Relators filed a nearly identical petition for writ of 

mandamus in this Court seeking the same relief from the same trisri court order. That 

original proceeding was assigned cause number 05-05-01459-CV. The Niclcelfs filed a 

response that included an assertion Chat the verification in Relatorsbandarnus petition 

was defective, On November 16, 2005, this Court denied Reiators' petition for writ of 

mandamus in an order stating: 

Relators contend the trial judge abused her discretion in denying their 
motion to compel arbitration and stay the proceedings. The facts and issues 
are well known to the parties, so we need not recount them herein. Based 
on the record before us, we conclude relators have not shown they are 
entitled to the relief requested. See Tex.R.App. P. 52.8fa); Walker Y. 

Packer, 827 S. W.2d 833, 839-44 fTex. 1992) (orig. proceeding). 
Accordingly, we DENY relators' petition for writ of mandamus. 

(Appendix rab 3). 

It appears that the COW agreed with the Nickeils' assertion that the verification in 

ReIrttors' prior petition fox writ of mandamus was defective, OEhenvise, the Court would 

have consolirlated the mandamus proceeding with the related appeal, which is this 

Court's usuai practice in accordance with the Texas Supreme Court's admonition that: 

"the better course of action for a court of appeals confronted with an interJocutory appeal 

and a mandamus proceeding seeking to cornpel arbitration would be to consolidate the 

two proceedi~rgs and render a decision disposing of both simultaneausly . . . ." In Re: 

Vulero Energy Corp., 968 S.W.2d 91 6 (Tex. 1998). 



The verifications in this petition for writ of mandamus satisfy the requirements of 

Texas Rule of Appellate Procedure 52. Acca.rdingly, this original proceeding should be 

consolidated with the related appeal so that the Court may render a decision disposing of 

both matters simuitaneously, 

STATEMENT OF $trMSDICTION 

This Co~lrt has jurisdiction under Article V, Section 6 of the Texas Constitution, 

Section 22.221(b) of the Texas Government Code, and Rule 52 of the Texas Rules of 

Appellate Procedure. Tipps, 842 S.W.2d at 272. 

ISSUE PRESENTED 

Did the trial .court abuse it discretion in denying deny Refators' Motion to 
Compel Arbitration and to Stay Proceedings? 

STATEMENT OF FACTS 

I. Introductiarr 

Relator Citigroup Global Markets, Inc. CTCGM") is a registered broker-dealer and 

investment advisor, and it is an indirect, wholly owned subsidiary of Relator Citigrraup 

Inc. {"Citigroup"'). R. Vol. I, p. 44.' Saltamon Smith Barney Inc. and Smith Barney 

Harris TJpharn & Co. Inc. both were predecessors of CGM. Id. To avoid confusion, all 

references to CGM and/or its predecessars will be to CGM, unless the context: requires 

otherwise. Real-parties-in-interest Robert A. Nickell and Natalie Bert Niclceil, plaintiffs 

below, were customers o f  CGM. R. Vol. 1, pp. 1 1- 13. 

' 'The Record submitted with this Petition is in three volumes, indexed and separated by tabs. The pages 
are consecutively numbered. For the Court's convenience, cites to the Record will bcG'R. V o t . ,  p. -." 
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11. The Agreements to Arbitrate 

In cannection with his account number 104-06936-14 at CGM, Mr. Nickell 

signed, amang other documents, a Margin Agreement. R. Val. I, pp, 47-48. In relevant 

part, that Margin Agreement provides: 

Tbe undersigned agrees that all corjltroversies between the 
undersigned and Smifb Barney and/or any of its officers, 
directors, or employees present or former concerning or 
arising from (i) any account maintained with Smith 
Barney by the undersigned; (ii) any transaction involving 
Smith Barney and the undersigned,"whether or not such 
transaction occurred ira such account or accounts; or 
(iii) the construction, performance or breach of this or 
any other agreement between us, whether such 
controversy arose prior, on or subsequent to  the date 
hereof, shall be determined by arbitration before any self- 
regulatory organization or exchange of which Smith 
Barney is a member. The undersigned may elect which of 
these arbitration forums shall hear the matter by sending 
a registered leaer ar telegram addressed to Smith Ear~ley 
at 333 West 341h Street, New Yorlc, N.Y. 10001, Attn: Law 
Department, If the undersigned fails to make such 
election before the expiration of five (5)  days after receipt 
of a written request from Smith Barney to make such 
eiection, Smith Barney shall have the right to choase the 
forum. 

R. Vol. I, p. 48 (emphasis in original). 

On or about March 9, 2000, Mr. Nickell signed a New Account Application and 

Option Suitability form for account number 104-06936-14 contairlixlg substantially 

similar tangurtge, R. Vol. I, p. 49. Likewise, Ms. Nickel1 (formerly known as Natalie 

Bert), in connection with her accounts at CGM, signed agreements containing 

substantially similar arbitration provisions. R, Vol, I, pp. 52-57. 



HI. Plaintiffs' WorldCora Investments and the Downfall of WoridCorn 

The Nickells allege that they invested rnore than $4 million in WorldCorn Inc. 

d W a  MCI, Inc. ("WorldCorn") securities in 2000 and 2001 in reliance on certain research 

reports issued by CGM research analyst Jack Grubman. R, Vol. I, pp. 1 2-13.Vhe 

Nickells alIege the reports were "fafse and intentionally misleading statements about 

WorfdCorn's performance, the current condition of its business, and the value of i ts 

stock." R. Vol. 1, p. 10. In June 2002, WorldCum disclosed that it had overstated its 

income on its audited financial statements by over $9 billion from 1999 to 2002. h re 

WorldCom, Inc. See. Litig., 294 F.Supp.2d 43 1,434 (S.D.N.Y. 2003). WorldCorn filed a 

Voluntary Petition for Chapter 1 f Banlauptcy in United States Bankruptcy Court fur &e 

Southern District of New York on July 21, 2002. id 

Thereafter, scores of lawsuits substantially similar to the underlying proceeding 

were filed across the country asserting securities fraud and common law ctairns against 

various WorldCom directors, officers, underwriters, accountants, commercial and 

investment banks, and research analysts who covered WorldCorn. Id. at 434-35. On 

October 8, 2002, pursuant to 28 U.S+C. 5 1407, tbe Judicial. Panel on Multidistrict 

Litigation (the "MDL Panel") issued an order consolidating 30 WorldCorn related 

securities and ERISA actions in the United States District Court for the Southern District 

of New York (the "'MDL Court"). In re WorEcECom, Inc. Sec. & "ERISA " Litig., 226 

F.Supp.2d 1352 ('J.P.M.L. 2002). The MDL Panel thereafter issued orders transferring 

The WorldCom investments were made in the accounts governed by the agreements discussed above. 
R. Vol. I, p. 45. 



and consolidating more than SO actions to the MDL Court. WorldCam, 294 F.Supp.2d at 

In addition to class actions, numerous individual actions were filed in state court. 

WorldCom, 294 F.Supp.2d at 434-35, The majority of those actions were ren~oved to 

federal court as ''related to" the WorldCorn bankruptcy and transferred to the MDT, 

Court. ld. Many of those actions allege claims against CGM's predecessor, Salornon 

Smith Barney,. which virtually are identical to the claims asserted by the Nickells in this 

action. The transferred and consolidated WarfdCorn related actions are now pending in 

the MDL Court, before the Honorable Denise L. Cote, as In re WorldCorn, lac. Securities 

& "E£USA"Ll;igation, Master File Nos. 02 CIV. 3288(DLC), 02 CfV. 4816 (DLC), and 

03 CIV. 6592 fcoIIectively, the "Consolidated WarIdCorn Pr~ceedirigs").~ 

IV, Removal, MDL Transfer, and Remand 

On July 9, 2004, before Relators had appeared in the underlying proceeding, 

Relators removed the case to the United States District Court for the Northern District af 

Texas, Dallas Division (the "Dallas federal court"). R. Vol. IT, p. 308. Relators expressly 

stated in the notice of removal that they were "appearirlg specially so as to reserve any 

and all defenses available under Rule 12 of the Federal Rules of Civil Procedure or 

otherwise. . . ." R. Vol. 11, p. 308. As grounds for the removal, Relators alleged that 

removal was proper under 28 ~J.s.c. $ 1452 because the action was "related to" the 

pending WarldCorn bankruptcy action. Id. 

- 
MDL statistics regarding the Consolidated WarldCoin Proceedings, as of September 30, 2004, can be 

foiind ar y w w . i p m l . u s c o u r t s . a o v / S t a t i s t i c s / S t .  That shows that 134 cases have been 
transferred ta the MDL Court and another 24 have been .filed in that Court originally. See p. 5 



Qn August 9, 2004, the Nickells filed a motion to remand. R. Vol. 11, p. 393. At 

about the same time, Citigfroup and CGM filed a Letter of Potential Tag AIong Action 

with the MDL Panet notifying the panel that the case was subject lo transfer to tfie MDL 

Court for consolidated or coordinated pre-trial proceedings. R. Vol. 11, pp. 658-59. On 

August 25,  2004, Relators filed in the Dallas federal court a motion to stay proceedings 

seeking the stay of all proceedings until the MDL Panel finally determined which court, 

either the Dallas federal court or the MDL Court, would conduct pre-trial activities. R, 

Vol. II, p. 533. In support of its request for a stay, ~ e l a l b k  pointed out that a stay would 

conserve judicial resources and avoid the possibility of inconsistent rulings on pre-trial 

motions by having all motions decided by the same court. R, Vol, TI, pp. 542-543. 

On September 9, 2004, the M1DL Panel issued Conditional Transfer Order No. 30 

rCTTQ-30") conditionally transferring the case, among others, to the MDL Court. R. 

VDI. II, p. 572. On October I f ,  2004, the NickelIs filed with the MDL Panel a motion to 

vacate CTO-30. R. Vof. SIT, p. 797. After it was fully briefed (R. VoI, 111, p. 797 and 

p. 891), the MIX, Panel, on December 6, 2004, overruled the motion to vacate, and it 

issued a final Transfer Order. R. Vol. III, p. 897. The Dallas federal court never ruled on 

either the motion to remand or the motion to stay. 

Orice the case was transferred to the MDE Court, it became subject to the NEDL 

Court's May 28,2003 Consolidation Order. R. Vot. I, pp. 125-3 5. Among other things, 

the Consolidation Order ordered that, with respect to "lndividurrl Actions" such as the 

underlying proceeding, the requirement that any defendant named or served "'must move, 

answer or otherwise respond in that action is stayed." R. Vol. I, p. 127. That same Order 

7 



also expressly preserved any and a11 defenses. R. Voi. I, p. 127, 

The underlying proceeding also became subject to, among other things, the MDL 

Court's June 11, 2003 Order to Show Cause why the IvDL Court's Opinion issued an 

March 3, 2003 denying a rnutiorr to remand and the MDL Court's Opinion on May 5 ,  

2003 on certain individual actions did not require a summary denial of the Nickells 

motion to remand. R. Vol. 1x1, p. 853. Qn January 18, 2005, the Nickells filed a 

Response to Show Cause as required by those orders. R. Vol. 111, p. 899. 

Thereafter, certain events transpired that ied Relators to conclude that i t  would be 

in the best interest of at1 parties simply to agree to remand to the trial court as opposed to 

h l l y  briefing and obtaining a ruling an the jutisdictionaf issues. See infi-a Part I. D. 2 .  

Accordingly, on February t l,  2005, the parties fiIed a Stipulation and Order agreeing 

"'that this acrion shall be and hereby is remanded to the County Court at Law No. 3, 

Dallas Coun~y, Texas, where the action was originally filed," R. VoI. III, p. 928. In the 

Stipulation and Order, to which both Relators and the Nickells agreed, Relators again 

specifically stated that they were ""appearing specially to reserve any and ail defenses . . . 

." R. Vol, HI, p. 928. The MDL Court approved this Stipulation and Order in the Emn 

submitted on January 24,2005. Id 

Relators at all times intended to present their Arbitration Motion once it was 

finally determined which court would conduct pre-trial activities and the Nickells' 

arguments with respect to snbject matter jufisdiction were resolved. R. Vol. I, pp. 137- 

3 8. lndccd, Relators' motion to stay pending MDL transfer discussed above expressly 

stated that it was fifed without waiver of any defenses '"including, but not limited b, + . . 
8 



I 

the requirement that Plaintiffs arbitrate, not litigate, their claims." R. Vol. 11, p. 539, n. I. 

I V. Relators' Motion ta Compel Arbitration 

- 1 On 2 1, 2005, after remand, Relators filed their first pleadings in the trial 
I 

court hy the filing of their Original Answer and their Motion to Compel Arbitration and 
-1 

Stay Proceedings and Brief in Support (the "Arbitration Motion"). R. Vol. I, pp. 3 1 and 
-' I 

! , 35. Before filing their Arbitration Motion, Relators did not, in any court: ( 2 )  seek or 

obtai~i discovery;.(2) respond 'or abject to discovery; (3)  file a motion for summary 
! 

judgment; (4) file a motion for judgment i n  the pleadings; (5) seek a trial setting; or 
I 

. ,  
I (6) file any cross-claims, counter-claims, or third-party claims. R. Vol. I, p. 137, 

-' ' I  
i Moreover, with the exception of filing a Motion to Dismiss in the Dallas federal 

court under Federal Rule of Civil Procedure 12jb)(B),TelalEltors never sought a ruling 
i 

from arzy court regarding the merits of the Niekells' claims. id, With respect to the 

! Motion to Dismiss, Relators agreed with counsel for the Nickells, immediately after the 

I 
filing of the Motion, that the Nickells need not respond to the Motion at that time because 

i 

Relators were not seeking a ruling on that Motion at the tine. Id i n  fact, the Nickells 
I 
i 

never responded IQ the Motion eo Dismiss, and no court ever mled on or considered the 
L I 

? Motion. Id 

I 
1 At no time did Relators express to  any court, either orally or in writing, directly or 

3 indirectly, that they were expressly waiving their right to compel the Nicletls' claims to 
I . : 

arbitration or that they chose to litigate the Nickelis' claims in court as opposed to 

-- .- 
4 Under FED. R. Clv. P. 12, Relators were required to file an answer or Rule 12 motion or risk entry of 
default judgment. 



arbitration. Nevertheless, the Nickeits responded to rile Arbitration Motion with two 

arguments. R. Vol. I, p. 58. First, they argued that Relators expressly or irnpliedly 

waived their right to compel arbitration by removing the case to Dallas federal court, 

successhlly obtaining the transfer of  the case to the MDL Court over the Nickefls' 

objections, and ultimately agreeing to a remand to the trial court. Next, the Nictcells 

argued that CGM, as a successor to Smith Barney and Salamon Smith Barney, Inc. - the 

parties to the' agreemen& containing arbitration clauses with Mr. Nickel1 - and 

Citigroup, parent of CGM, are not entitled to claim the benefits of the arbitration 

agreement with respect to Mr. Wickell's claims. R. Vol. I, pp. 72-92. 

Afier Relators replied to the Nickelis' opposition (a. Vol. I, p. 94), Judge 

Montgomery condudcd a hearing on August 12,2005. R. Val. I, pp. 196-254. By Order 

dated October 3, 2005, Judge Montgomery denied the Axbitration Motion in its entirety. 

R, Vol. I, g. 296. 

ARCWENT 

11. As a matter of  law, Relators did not waive their right to compel arbitration. 

With one exception discussed below in Part II. C, the Nickeils' only defense to the 

Arbitration Motion rested on waiver arguments. Although Judge Montgomery did not 

provide any explanation for her Order, a review of the transcript f~~rorn the hearing and the 

associated briefing makes it clear that the Order was based on waiver. Accordingly, that 

point is addressed first. 



A. This Court and others have held that a "strong presumption" exists 
against waiver, and the Nickells bore a "heavy burden" ta overcome: 
that presomptiomx. 

'"There is 3 strong presumption against finding a waiver of arbitration, and the 

party claiming that the right to arbitrate has been waived bears a heavy burden." 

Republic ins. Co. v. Paico Receivables, LLC, 383 F.3d 341, 344-47 (5" Cir. 2004); Texas 

Residential Mortgage, L.P. v. Portman, 152 S.W.3d 861, 862 (Tex. App. - Dallas 2005, 

no pet.). As a resuit, any doubts regarding waiver are resolved in favor of arbitration. In 

re Bruce Terrnivzix Co., 988 S.W.2d 702, 705 (Tex. 1998); Walker v. JC. Brad&rd & 

Co., 938 F.2d 575, 577 (5th Cir. 1991). A waiver of an arbitration right must be 

intentional, so inferring waiver from a party's actions is appropriate "only if the facts 

demonstrate that the party seeking to enforce arbitration intended to waive its arbitration 

right." Texas Residential Mortgage, 152 S,W,3d at 862 (emphasis added), 

A party does not waive a right to arbitration merely by delay. In re Serv. Curp. 

latern., 85 S.W.3d 171, 174 (Tex. 2002). Moreover, a court will not find a party bas 

waived a right to enforce an arbitration clause "by merely taking part in litigation, unless 

the party has substantially invoked the judicial process to the opposing party's 

detriment." Texas Residential Mortgage, 152 S.W.3d at 862; Republic Ins., 383 F.3d at 

344. 

As the Fifth Circuit, construing the FAA, has emphasized, procedural acts taken 

before a motion to compel arbitration do not constihrte a waiver. Instead, 'brdinarily, 

courts fjnd waiver only if the party seeking arbitration has actively tried and failed to 

achieve a satisfactory result in the litigation before turning to arbitration, such as moving 

11 



for summary judgment or otherwise seeking a final judicial resolution of the dispute . . , 

." Republic Ins., 3 83 F.3d at 344 ("'A party only invokes the judicial process to the eaeat 

it litigates a specrfzc claim it subsequently seeks to arbitrate.") (emphasis added). 

B. The Nickells failed to meet their heavy burden to overcome the strong 
presumption against a waiver of arbitration. 

1. Relators did not infentionaIly and substantially invoke the 
Judicial process by actually litigating the Nicke!ls' c'laims. 

Relators tool< no action tu seek a determination o f  the NickelIs' claims while the 

underlying proceeding was pending either in the Dallas federal court, the MDZ Court, or 

the trial court. More specifically, KeIators neither served nor responded to any discovery, 

Relators did not file a motion for summary judgment or a motion for judgment on the 

 pleading^.^ Relatars did not seek a trial setting, and no trial ever was scheduled. Relators 

filed no counterclaims ar third party claims, Indeed, Relators never even Ftled an answer 

setking forth their defenses to the NickelEs' claims until ctfker tihe case was remanded to 

the trial court. Moreover, when Relators filed their answer, they specifically pled that the 

Nickells were required to arbitrate, not litigate, their claims (R. Vol. I, p. 31), and they 

simultaneously filed the Arbitration Motion. R. Vol, I, pp. 3 1, 3 5 .  

h light of the fact that Relators took: no action that could be ~0i'lst~ued as seeking 

to iitigate the Nickells' claims, the Nickells pointed to the following as the bases oftheir 

waiver argument: (1) Relators' removal of this case to federal court; (2) the transfer of 

As noted above, Relators did fife a Motion to Disrniss pursuant to Rule 12(b)(6) of the Federal Rules of 
Civil Procedure. However, Relators were forced to file that Motion or face yet another waiver argument 
with respect to Rule 12 defenses or a default judgment. In any event, Relators promptly after the filing of 
that Motion reached agreement with the Nickells that they did not need to respond, as R~iators were not 
seeking a ruling an the Motion at that time. R. Vol. I, pp. 137, 



that case to the MDL Court; (3) the remand of this adion to this Court by agreement of 

the parties; and (4) certain statements, taken out of context, from Relators' briefing in 

connection with all of the foregoing. As a matter of law: those actions and statements do 

not constitute waiver, as shown below. 

a. As a matter of law, removal, remand and jurisdictional 
related activities do not constitate waiver. 

Texas courts and the Fifth Circuit have sp.ecificaf1y held that removal and 

removal-related procedural activity do not result in a waiver of a parties' right to 

arbitrate, repeatedly reversing findings of waiver in circumstances similar to these here, 

See, s.g., William v. C i g ~ a  Financial Adviseus, Inc., 56 F.3d 656 (5th Cir. 1995); Talker 

v. .XU. Bradford & Co., 938 F.2d 575 (5th Cir. 1991); American Bankers Lge Asszlrance 

Co. of Florida v. Mister, 344 F.Supp.2d 966 N.D. Miss 2004); in re Winter Park 

C~nstr.,IjZc., 30 S.W.3d 576 (Tex. App.-Texarkana 2000, no writ.); In re Koch irtd., Inc., 

49 S.W.3d 439 (Tex. App.-San Antonio 2001, no writ). Those cases show, with no 

uncertainty, that the Niclcells' waiver arguments are without merit. 

In Williams, the defendant removed the action to federat court, filed a motion to 

dismiss that was fully briefed and denied some eight months later, answered the 

plaintiffs complaint, asserted a counterclaim, and engaged in discovery, all before 

seeking arbitration. 56 F.3d at 658, 661. Nevertheless, the FiRh Circuit reversed the 

district court's waiver fmding. Id. at 661; accovd Walker, 938 F.2d at 576-77 (reversing 

lower court's waiver finding that was based on removal and defendant's '"ositively 

"The waiver deterrni~iation is a question of law." Tans Residentin1 Mortgage, 152 S.W.3d at 862; re 
Sen. Corp. Jnntwn., 85 'S, W.3d 17 1, 174 (Tex. 2002). 



invoking federal court procedures . . ."). En American Ranicers, the Northern District of 

Mississippi, applying Williams, was more direct: 

Fifth Circuit precedent makes it plain that removal of a case 
to federal court and remand-related activities alone do not 
constitute substantial invocation oftbe judicial process. 

Accordingly, the court found no waiver even though rlre defendant filed its motion 

afkr a year of litigation involving removal, the filing of pleadings including 

counterclaims, jurisdictional briefing, and remand-related discovery. The court agreed 

with the defendant that it necessarily had to address subject matter jurisdiction issues 

before it could have addressed the arbitration issues, and activities related ta those issues 

therefore did not constitute waiver. id  

Likewise, in In Re Winter Park, the court reversed a waiver finding even though 

the defendant engaged in discovery, removed the case, and actively opposed a motion to 

remand, which ultimately was granted. 30 S.W.3d at 578: 

[The defendant here] did not actively try to achieve a 
satisfactory result of the titigation before it sought ?arbitration. 
It answered the suit, it removed the suit temporarily to the 
federal dourt, and it participated in some discovery. We find 
that this activity by [the defendant] does not satis8 
[plaintiffs'] "heavy burden" to  show a waiver. 

XR Koch, the San Antonio court reached the same conclusion on similar facts, 

Koch, 49 S.W.3d at 446. Accordingly, under these unanimous authorities, Relators did 

not waive arbitration as a matter of law. 



b. Relators consistently aznd expressly preserved their right 
to compel arbitration. 

fn  addition to rxot invoking the judicial process, Relators went hrther to avoid a 

waiver of their arbitration right. Although unnecessary, Relators expressly prese~ed 

arbitration from the outset of this case as follows: 

June 9,2004 CGM and Citigroup were initially served 
with citations 

July 9,2004 Relators first appeared by filing a Notice of 
Removal "appearing specially so as to 
reserve any and all defenses available under 
Rule 12 of the Federal Rules of Civil 
Procedure or otherwise . . . ." ' R, Vol. 11, 
p. 308, 

August 25,2004 Relators moved to stay all proceedings 
pending determination of MDL transfer 
"without waiver of any of their defenses, 
inciuding, but not limited to, . . . the 
requirement &at Plaintiffs arbitrate, not 
litigate, their claims," R. Vol. 11, p. 539, 
n. I. 

r December 23,2004 The MDL Panel finally transferred to the 
MDL Court. Under the Consolidation Order 

I 
.I 

entered by the Ml)t Court, the requirement: 
for Relators to move, answer, or respond 

' i  
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7 In the trial court, the Nickells argued, and the Court questioned, whether a right to compel arbitration i s  
a "defense." R. Vol. I, pp, 202-03. Relators readily acknowledge illat the right to compel arbitration is 
not a specific defetlse under TEX. R. CIV. P. 94 or FED. R. CIV. P. 12(b), bitt such a right routinely is 
referred to as a "defense," and it ofien is raised initially in a pleading such as an answer. See, e.g., 
Tenneco Resins, Inc. v. Dmy Intern., A.G., 770 F.2d 416, 420 (5th Cir. 1985). Regardless, Relators 
submit t l~at these semantics are no1 important to the waiver analysis. See Mapeo v. Chevron USA. 
Prodzfcts Co., 237 F.Supp.2d 739, 745 (S.D. TBX. 2002) I'"Altl~ough the court commends Chile's [the 
non-movant's) counsel for an excellent job in his attention to the parties' pleadings, this court feels 

I constrained not to dwell on a pleading technicality, inasmuch as to do so would inappropriately 
ameliorate the strong burden that Chile must carry for this court to find that Chevron waived its 
arbitration rights. Rather, tile court turns to Chile's substantive concerns of whether Chevron waived its 
rights by sltbstantially invoking the judicial process at Chile's expense."). 



was "stayed," and a11 defenses were 
"preserved." R. Vol. I, p. 127. 

February 11,2005 The parties agreed to remand. The 
Stipulation and Order, signed by all paxties, 
stated that Relators were "appearing 
specially lo reserve any and all defenses . . . 
." R. Vol. III, p. 928. 

March 21,2005 Relators filed their Original Answer and 
&bitration Motion. 

Accordingly, Relators did mare than was necessary to preserve their arbitration rights. 

2. The Nickells failed to prove that they suffered any prejudice. 

a. Relators did not seek to arbitrate the '&same issues" they 
previously had litigated. 

Even if the trial court correctly determined that the Nickells met heir heavy 

burden to prove that Relators substantially invoked the judicial process, that aloue is not 

enough. The Nickells also must have established in the trial court that they were 

prejudiced by Relators' invocation of the judicial process. Republic Ins., 383 F.3d at 346. 

For purposes of an arbitration waiver argument, "[plrejudice . . . refers to the 

inherent unfairness in terms of delay, expense, or damage to  a party's legal position that 

occurs when the party9s opponent forces it to litigate an issue and later seeks to arbitrate 

that same issue." ' Id* (emphasis added). Ln that regard, the courts have noted that three 

facton are particularly relevant: (1) while discovery relating to non-arbitrable claims is 

not prejudicial, discovery relating to toll ofthe plaintifrs claims, including those that were 

conceded to be arbitrable, could result in prejudice; ( 2 )  time and expense incurred in 

defending against a motion for summary judgment; and (3) a party's failure to assert 



procedural motion practice in federal court and the approximat.e seven month delay while 

the case was in federa1 court. This "prejudice," however, was caused, in large part, by 

the Wickells themselves. The Nickells promised to arbitrate claims with the Relators. 

They alone could have avoided all motion practice, delay, and expense, including that 

associated with this mandamus proceeding, if they had simply asserted their claims in 

arbitration in the first instance as they agreed. 

Moreover, once it became apparent, baiy a few weeks after Relators were served, 

that Relators intended to stand on their arbitration right, the Nickells could have agreed 

then to arbitrate, thus avoiding all expense and delay about whlch they now cornpiain. 

Indeed, because Relators never filed an answer or a motion for summary judgment in 

federal court, the Nickells, before transfer to the MlDL Court, could have dismissed their 

claims, without prejudice, simply by filing a notice of dismissal, and then instituted 

arbitration proceedings. FED. R. CIV. P. 4l[a)(l). 

Additionally, the Nickells greatly exacerbated the expense and delay associated 

with the procedural motion practice in federal court. First, they opposed MaL transfer, 

even though the outcome in the MDL Panel was a foregone conclusion, as the MDL 

Panel had ruled previously on numerous similar motions, Although the question was not 

even close (see R. Vol. 111, p. 8971, the Nickells filed a motion to vacate CTO-30. R. 

Vol. III, pp. 797, 891. The MDL, Panel, however, summarily rejected the Nickells' 

arguments. R. Val. 111, p. 897, If the Nickells simply had conceded such an obvious 

point, thousands of dollars would have been saved, and approximately three months of 



delay would have been a~oided.~ 

Next, the Nickells opposed Relators' efforts to stay all proceedings after removal 

pending a resolution of the MDZ, transfer issue - a motion spec$cally designed to avoid 

unnecessary expense - even though those motions have been customariiy and routinely 

granted in recent years by courts a11 over the nation, including courts considering 

Worldcorn related claims like those asserted by the Nickells. See, e.g., New Mexico 

State lnvestm&t Council v, Alexander, 317 B.R. 440 (D.N.M 2004) (Staying a 

WorldCom-related case under the same circumstances). 

Although the Nickells now cast themselves as innocent victims of expensive and 

'Yraudulent" removal, they opposed the motion to stay and motion to transfer for one 

reason: the Nickells desperately wanted the Dallas federal court to rule on the 

jurisdictional issue before the case could be transferred to the MDL Court. The MDL 

Court had overruled many similar motions to rernand ori many prior occasions, and it had 

even put in place a show cause procedure to deal with those motions summarily and 

quickly. See, e.g., In re VortdCam, Inc. Sec. Litig., 293 B.R. 308 (S.D.N.Y. 2003). The 

Nickells sought to delay the transfer and avoid a stay saleIy because they liked their 

chances on the remand issue in the Dallas federal court better than in the MDL Court. 

Having themselves created much of the delay and expense, the Nickells should not be 

allowed to claim Relators waived arbitration as a result of that same expense and delay. 

Finally, the T a m  Residential Mortgage case firmly puts to rest any argument 

if the Nickells had not opposed CTQ-30, It would have become final 01.1 September 24, 2004. Tile 
Nickells' opposition, however, delayed that finality until Xlecarnber 23, 2004. This Is significant 
considering that the underIying proceeding was in federal court for a total of approximately seven months. 



regarding the delay asseri-ted by the Nickells establishing prejudice. The Nicl~ells in the 

present ccase suffered, at most, an approximate seven month delay while this case was 

pending in federal court. 

In Texas Residential Mortgage, the plaintiff suffered ten month delay and 

incurred attorneys' fees engaging in discovery and preparing its case for trial. This Court 

flatIy stated that "our review of the record uncovers absolutely no evidence that [the 

plaintiff] suffered' as a result of Texas Residential's ten month delay in moving 

to compel arbitration." 152 S.W.3d at 864; see also Williawzs, 56 F.3d at 661 (9  month 

delay not a waiver); American Bankers, 344 F.Supp.2d at 969 (one year delay not a 

waiver); and Walker, 938 F.2d at 577 (approximately two year delay not a waiver). 

Because thc Nickelfs have li1;ewise faiIed to present any evidence of prejudice, they too 

failed to meet their heavy burden of proving waiver. 

C. Relators did not expressly abandon their right to compel arbitration. 

I. Relators made no clear, overt act that would amount to express 
waiver. 

The Nickells attempted to distance tl~ernselves Erorn the authorities cited above by 

arguing that Relators '%expressly" waived arbitration by making "express statements and 

procedural choices attempting to invoke federal jurisdiction that expose, time and again, 

their clear and unwavering choice of litigating this action in a federal forum." R. Val. I, 

p. 74. Of course, because Relators never expressed an intent to waive their right to 

compel arbitration - indeed, they specifically preserved their arbitration right &om the 

outset of this case as described above - the record is remarkably devoid of any such 



express waiver. The Nick-elEs did not in the trial court - and cannot in this Court - cite 

to any part of the record where Relators afl~matively or expressly stated that they 

waived or abundoned their right to compel the Nickells ' claims fa arbitration, 

Instead, the Nickells selectively quoted, o~rt of context, short ststtenrents from 

documents filed by Relators in federal court on the issues of jurisdiction, M I X  transfer, 

or a stay pending MDL transfer, R,  Vol. I, pp. 15-19. Those short quotes, when 

considered in the context in which they were made, pruvide no evidence of express 

waiver. Instead, those sratements were made in the context of purely procedural motions, 

unrelated to the merits of the Nickells' claims, in an effort to have the case placed before 

the most appropriate cauri to consider pre-trial motions, including the Arbitration 

Motion. Moreover, if the removal, filing of counterclaims, engaging in lirr~ited 

discovery, and obtaining a ruling on a motion to dismiss do not amount to waiver as 

established by the cases cited above, Relators' actions beiow clearly do not. 

No Texas or Fifth Circuit court has discussed the distinction, if any, between 

express and implied waiver in the context of an arbitration motion. In other contexts, 

however, this Court has held that an ""express waiver is shown by clear, overt acts 

evidencing an intent to waive . . . ." Muoney Ai~crar$f, Inc. v. Adams, 377 S.W.2d 123, 

126 (Tex. Civ. App-Dallas 1964, no writ) (considering the distinaion between express 

and implied waiver in the context of a plea of privilege). ImpIied waiver, an the other 

hand, '%occurs when a party, often inadvertently, takes some action inconsistent with his 

positior~" Id. 

This distinction was appIied in Gitmore v. Shenr*son/American Express, 81 1 F.2d 
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108, 109 (2nd Cir. 1987) (overruling on other grounds recognized by McDonneEl Douglas 

Fin. Gorp, v. Pennsylvania Power & Light Co., 849 F.2d 761, 765 (2nd Cir. 1988)). In 

that case, the court found express waiver of an arbitration rnation when the defendant 

~flrmaiively withdrew its arbitration motion and actively engaged in litigation on the 

merits. The "overt act" in that case was the express withdrawal of the motion. See, e,g., 

Century hdernrziiy Co. v. Viacorn Intern., Inc., 2003 WL 402792, aT ": ((S.D.N.Y. Feb. 

20, 2003) (not designrated for publication) (applying the "overt aktn'versus "inconsistent 

actions" distinction to reject a claim of express waiver of arbitration.). 

Closer to home, Judge Godbey, in Walker v. Countrywide Credit Industries, Inc., 

2004 WL 246406, Q 2 . D .  Tex. Jan, 15, 2004) (not designated for publication), 

considered an argument similar to that raised by the Nickells. In that case, the plaintiffs 

argued that defendant's counse't's statements to the court on a mation to transfer venue 

constituted an express waiver. In arguing the transfer motion, defendant's counsel stated 

that "'upon transfer to the Nodhem District of Texas, the court could preside over pending 

California state law claims . . ." and that "there's nothing that prevents the Texas court 

from litigating this action." id. 

Although the court did not discuss specifically the express versus implied waiver 

dislinction, it rejected the plaintiffs' waiver arguments. Id. at "3. In so doing, Judge 

Godbey recopized the strong presumption against a finding of waiver under the Federal 

Act, and he took particular note of the context in which defendant's counsel's statements 

were made. Id. at ""3. 

In the underlying proceeding, Refators never took any overt act indicating an 



intent to waive their arbitration right. And, when considered in their proper context, 

Relators' arguments below on the procedural issues do not indicate otherwise. 

2. Although the NPckeUs label their argument Ccexpress waiver," 
they are in fact trying ta avoid their heavy burden by using 
semantics. 

Lacking any evidence of '"overt acts" to suppart their express waiver argument, the 

'Nickelis argued that the selected quotes indicated that, if the case had remained in federal 

court, Relators would not have sought to compel the Nickelfs' claims to arbitration. See, 

e.g.,  R. Vol. I, p. 78. Stated another way, the Nickefls did not argue that Relators overtly 

waived their rights. Instead, they argued that, from Relators' conduct, the trial court 

could infer Relators' intent to litigate, as opposed to arbitrate. 

The Nickells engaged in a game of semantics. They in fact argued implied waiver, 

but they labeled it "express waiver" in an attempt to avoid the numerous cases cited 

above. Moreover, the Nickells' counsel conceded to the trial court that, under the 

implied waiver standard discussed above in Part 1. A., their waiver argument failed. See 

R. Vol. I, pp, 226-27 ("Mr. Sayles [counsel for Plaintiffs]: . . . . Our main paint is there is 

an express waiver. Express waiver. Some of the cases cited by Mr. Gall [counsel for 

Relators] involve an implied waiver . . . . 1 agree with everything he [counsel for 

ReEafors] suicl if this is an implied waiver case. ",I {emphasis addeg, The simple fact is 

that, under controlling law, Relators did not waive their arbitration right: (1) they did not 

substantially invoke the judicial process to the Nickelis' detriment; and (2)  they did not 

affirmatively or expressiy waive arbitration. 



D. Relators' removal to federal court and subsequenat transfer to the MDL 
Court were proper and supported by numerous authorities. 

1. Relators proceeded in good faith. rand in reliance on well 
supported legal arguments. 

in connection with their waiver arguments, the Nickells essentially argued that a 

finding of waiver was warranted as a sanction. Throughout the Nickells' Oppositiofi to 

the Arbitration Motion in the trial court, they referred to Relators' removal of this case to 

the Dallas federal court and ultimate transfer to the MDL Court as "specious," 
. .. 

"frivoilous," "frtzudulentyYbaad as '"biatant forum shopping," and they argued that, if 

Relators had been successful in keeping this case in the MDL Court, Relators would not 

have sought arbitration. R. Vol. I, pp. 65, 66, 70, 84, and 86. 

First, with respect to the latter point, the Nickells' argument is  flatly wrong. 

Relators submitted uncontroverted evidence in the trial court (R. Vol. 1, p, 137) that 

established unequivocalIy Relators' intentions. Relators believed that the MDL Court 

was the proper court ta resolve pre-triat motions, inclzlding the Arbi~atiun Motion. 

Relatars intended to compel the Nickells' claims to arbitration in the MnL Court, after 

that Court had determined issues with respect. ta subject matter jurisdiction. (Indeed, that 

is why they specificaXIy reserved the defense when they first appeared in this case.) A 

federal court without subject matter jurisdiction cannot properly compel a case to 

arbitration, and the jurisdiction issue therefore had to be resolved first. CJGNA Healtlz 

Care of Sf. Loeris, k c .  v. Kaiser, 18 1 F.Supp.2d 9 14,9 19 (P4.D. 111.2002). 

Although their motives are irreievant, Relators' removal and transfer efforts were 

not frivoIous or in bad faith. Relators will not re-argue those points here, but the 
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authorities are in the Record. See, e.g., R, Vol. 9, pp. 533, 550, 663, 81 1. Relators, 

however, will point the Court to New Mexico Stdte Inveshn~nb Coancil v. Alexander, Jr., 

3 17 B.R. 440 {D.N.M. 2004) that was issued just after Relators removed the underlying 

proceeding to the Dallas federal, court an almost identical facts. 

Alexander also arose out of the accounting fraud allegedly perpetrated by 

Wor1dCom.- The plaintiffs were investors in WvrldCom common stocks and bonds who, 

on April 20, 2004, instituted suit against a number of investment and commercial banks, 

including CGM, asserting claims for violation of the New Mexico Securities Act and 

common law claims for negligent representation. 

As here, the bank defendants removed the Alexander case to federal court an the 

grounds that it was "related to" WorldCom's banluuptcy, and they thereafter sought -the 

transfer of the case to the MDL Court. Alexander, 317 B.R. at 442, Vol. 11. The 

plaintiffs filed a motion to remand, arguing that the removal of the case to federal court 

was improper because "WoridCom emerged from bankruptcy prior to the removal of this 

action . . . ," Id. at 444. The defendants filed a motion to stay the case to altow the MDL 

Panel to consider the transfer motion. _Td. 

The Alexander court stayed the case, and deferred any ruling on the plaintiffs' 

motion to remand, so the jurisdictional issues could be resolved by the MDL Court. 3 I7 

B.R. at 446. Far from finding the Relators' jurisdictional argument "fri~olous'~ as labefed 

by the Nickells, the Court found that "[J]t is not obvious that the removal was improper. 

What is obvious, however, is that the 'related to' jurisdiction question raised in plaintiffs
y 

motion to remand is both factualIy and legally difficult." Id at 444. 
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Additionally, the AEexunder court noted that the issues before it, like the issues 

that were present in this case, were '"similar or identical to those in other bondholder 

cases that had been, or will be, transferred to the MDL Court." Jd. at 446. The court 

stated that, ''having one court decide the complex jurisdictional issues raised in the 

numerous bondhider actions obviousIy saves judicial resources and reduces the risk of 

inconsistent rulings." Id. FinaIIy, the court held that, although a stay would delay the 

action, such a delay would not be substantial. Id. The court further rioted that the 

plaintiffs in the New Mexico action, like the Nickelis in the present action, "waited nearly 

two years after WorldCom filed far banhuptcy to fiie this action, and have not 

demonstrated that a brief delay would substantially affect their righrs." ILL 

As the A/excnnder court held, and as more fu'ufly explained in the Relators' briefing 

on the various jurisdictional and procedural issues contained in the Record, the 

jurisdictional issues present in this case were complex, and Relators' arguments clearly 

were not frivolous. Relators merely sought to have those issues addressed by one court to 

save expense and avoid the possibility of inconsistent results that could result by having 

different courts consider the same issues, Once those jurisdictional issues were 

addressed, the Nickells' predictions notwithstanding, Relators at all times planned to 

formally assert their previously expressed right to compel the NickelIs' claims to 

arbitration in the MDL Court, if it found that it had jurisdiction, or in the trial court, if the 

MDL Court found that it jacked jtlrisdictjon. 



2. Relators' subsequent decision to agree to remand also was 
reached in good faith. 

It was not until after Late January 2005, when the MDL Court requested a response 

from Relators on the arguments raised by the Nickelfs regarding the Cour&'s subject 

matter jurisdiction in light of WorldCorn's emergence from bankruptcy (R. Vol. IIT, p. 

927) that Relators determined to no longer pursue federal court jurisdiction. The Nickells 

make much of Relators' decision in February of 2005 to agree to a remand. Proving that 

no good deed goes uilpunished, Nickells asserted that the agreed remand itselfis evidence 

of Relators' bad motive. R. Vol. 5, pp, 75-76. The Nickells' arguments are not supported 

by the Record. 

The Record does suppor"r, however, that a number of factors went illto Relators' 

decision to agree to remand. First, the MDL Court had ruled an many previous remand 

motions without requesting responsive briefing from those who opposed remand. In re 

WorldCum, Inc. Sec. Litig., 293 B.R. 308 (S.DS'4.Y. 2003); In re WorIdCom, Inc. Sec, 

Litig., 294 B.R. 553 (S,D.N,Y. 2003); IB re WorldCom, inc. Sec. Litig., 2003 WL 

2 103 1974, at * 2-3 (S.D.N.Y. May 5,2003); in re Worldcorn, lac. See. Litig.., 2003 WL 

21702284 (S.D.N.Y. July 23, 2003). In the present case, the MDL, Court requested that 

Relators brief the issue, thus indicating thar a deviation in the MDL Court's prior 

analyses of its subject matter jurisdiction may have been under consideration. At the 

very least, the Court's request for briefing indicated that several months could pass before 

the issue was decided by the MDL Court, and that a series of appeals from many affected 

cases likely would follow. 



Moreover, in 2004, Citigroup and its related entities entered into an agreement to 

settle the cansolidated WsrldCorn class action securities case. In Iight of that settlement, 

the relatively few cases that had been, or could be, filed after Worldcorn emerged from 

bankruptcy, and the further expense and delay that wauid have been incurred in deciding 

the Nickeils' and other plaintiffs' remand motions and the appeals thereof, Relators 

agreed simply to remand this action so that it could get the arbitration issue resolved 

more quickly and with less expense. 

Indeed, although the Nickeils complain of the relatively short delay that occurred 

from the initial removal of this case until the agreed remand, Relators could have delayed 

consideration of the merits of the underlying proceeding for many years, if delay had 

been their motive, by filing a responsive brief and, if unsuccessC1, seeking appellate 

review. The sirnpIe fact is that ReIators7 motives were never based in delay, and Relators 

have at aII times proceeded in good fixith, without evil motive, and on the basis of well 

supported legal arguments to address the issues, procedural and otherwise, presented by 

the underlying proceeding. Relators therefore respectfilly submit that the Nickelis' name 

calling and accusations below were not oniy irrelevant to the arbitration issue, but also 

they were unfounded. 

For these reasons, ReIators respectfully submit that, as a matter of law, the trial 

court abused its discretion when it ruled that Relators waived their right to cumpet the 

Nickelis' claims to arbitration. 



Ik. The FAA required the trial court to enforce the arbitration agreements. 

A, The agreements evidenced transactions involving commerce, contaiaed 
valid, written arbitration provisions, and the Nickelb7 dairms are 
within the scope of the arbitration provisions. 

'The Federal Arbitration Act requires judicial enforcement of a wide range of 

arbifration agreements in written contracts "'involving commerce." 9 U.S.C. $ 2 .  Section 

2 of the FAA provides: 

A written provision in any . . .,* contract evidencing a 
fransactiqn involving cornnerce to' settle ,by arbitration a 
controversy thereafter arising our of such c~ntract or 
transaction, or the refusal to perform the whole or any part 
thereof, or an agreement in writing to submit to arbitration an 
existing controversy arising out o f  such a contract, 
transaction, or refbsai, shall be valid, irrevocable, and 
e~forceable . . . . 

9 U3.C. 5 2 (emphasis added). 

Courks have broadly interpreted the "iinvotving commerce" requirement and found 

it satisfied even by the most remote involvement with interstate commerce. See Allied.. 

Bruce Terminix Cos., Inc, v. Dobson, 513 U.S. 265 (1995). This judicial interpretation 

cornpofls with the liberal policy favoring arbitration, which is unequivocally endorsed by 

the United States Supreme Court. See Southland Corp. v. Keuting, 465 U.S. 1, 10 (1984); 

Moses H. Cons Mem'l. Nmp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983). Mare 

specifically, the COUJT has stated that "any doubts concerning the scope of the arbitrable 

issues should be resolved in favor of arbitration." Id. 

The Nickells' account agreements relate to investment accounts through which 

they made investments in national securities markets. Because the account agreements, 



including the explicit agreements to arbitrate, are in writing and indisputably invoive 

commerce, the provisions of the FAA are applicable and mandatory. See Mevrifl Lynch, 

Pierce, Fenner & Smilh, Inc, v. Wilson, 805 S,W,2d 38 ,39  (Tex. App-EI Paso 1991, no 

writ) (a securities account agreement is a contract for the purpose of trading securities 

and thereby clearly involves commerce for purposes of the Federal Act). 

According to Section 4 of the Federal Act, a party who finds himself in court over 
, .  , 

a rnalfer that is designated for arbitration by cnnfract"may petition the court for an order 

directing the adverse party to participate in arbitration. 9 U.S.C. 5 4. The Supreme Court 

has afEmed that, "[bly its terms, the FAA] leaves no place for the exercise of discretion 

by a district court, but instead mandates that district court3 shall direct the parties to 

proceed to arbitration an issues as to which an arbitration agreement has been signed." 

Dean Wirtev Reynold's, lnc. v, Byrd, 470 U.S. 21 3 , 2  18 (1985). 

In the present case, Relators introduced authenticated copies of numerous account 

agreements containing arbitration provisions. The arbitration clauses at issue are broad 

and sweeping in their scope, and they clearly evidence the parties' agreement to arbitrate 

""a'fl co&troversies" concerning ""any account" and "any transaction involving Smith 

Barney arid the undersigned whether or not such transaction occurred in such account." 

R. Val. I, pp. 39, 44-57 (emphasis in original). Moreover, the agreements expressly 

apply to CGM, its "successor organizations," and its ""empLuyees, present or former . . . ," 
such as Oelsen. Id. 

Importantly, the Nickells ofleered no evidence or orgumsnf in [he trial cuurf that 

( I )  the agreements did not invoIvc commerce; (2) Plaintiffs' claims were outside the 
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scope of the arbitration provisions; or (3) the arbitration provisions were invalid or 

unenforceable for any reason. See In re Kellogg Brown & Root, Inc., 166 S.W.36 732, 

737 (Tex. 2005) (Under the FAA, a party rnust establish (1) a valid arbitration agreement 

and (2) that the claims fali within tbe scope of the agreement). Accordingly, the trial 

court had no discretion under the Federal Act to refuse to compel the Nickells' claims to 

arbitration and to stay the litigation. 

B. Citigroup also'was ,entitled to compel arbitration. 

A non-signatory may compel a signatories' claims to arbitration: 

When the signatory to the contract containing an arbitration 
clause raises allegations of substantially interdependent and 
concerted misconduct by both the nonsignatory and one or 
more of the signatories to the contract. Otherwise the 
arbitration proceedings between the .two signatories would be 
rendered meaningless and the federal policy in favor of 
arbitration effectively thwarted. 

Grigson v. Creative Artists Agency, 210 F.3d 524, 527 (5th Cir. 2000) (quoting MS 

Decrbr Serv. C u ~ p .  Y .  Franklin, I77 F.3d 942, 947 ( I  Ith Cir. 1999)). Texas courts aIso 

have embraced the reasoning in Grigson, and they have applied that rule to compel 

claims against non-signatories to  arbitration on many occasions. McMi'llan v. Computer 

Transla'ation Systems & Support, Inc., 66 S.W.36 477, 481 (Tex. App.-Dallas, 2001, no 

writ); in re Merrill Lynch, Piereg, Fenner- & Smith, Ivtc., 2002 W3 1 165 172 (Tex. App.- 

Datlas 2002, orig. proceeding) (not designated for publication); In re Koch Indus., Inc., 

49 S.W.3d 439, 447 (Tex. App.-San Antonio 2001, wig. proceeding); MerriZl Lynch, 

Pierce, Fenner & Smith, lnc. v.. Eddings, 838 S.W.2d 874, 878-89 (Tex. App.-Waco 

1992, writ denied); Brown v.  Anderson, 102 S.W.3d 245, 249 (Tex. App.-Beaumont 



2003, pet. denied); Yalero Energy Corp. v. Teco Pipeline Co., 2 S.W.3d 576, 591-93 

(Tex. App.-Houston [14th Dist.1 1999, no writ). 

The Nickelts raise allegations of substantially interdependent and concerted 

misconduct by CGM and Citigroup. See Grigsorr, 210 F.3d at 527. They allege that 

"CGM, acting through Gmbrnan and other CGM employees, engaged and participated in 

acts, practices, and courses of business that defrauded and deceived the Plaintiffs (among 

others) in connection with the of Worldcorn stock." R Vol. I, pp. 13-14. The 

Nickells' allegations against Citigroup are iirnited to its indirect ownersfxip of CGM. 

They allege that "Citigraup had the power to control or influence the transactions, events, 

and circumstances giving rise to CGM's and Grubman's violations of the T[exasJ 

Those allegations of substantially interdependent and concerted misconduct are 

further demonstrated by the NickeIls' claim of common law fraud by CGM and 

Citi group: 

Citigroup, as CGM's controllihg corporation with supervisory 
responsibilities, knew about the fraudulent reports being 
issued by Gmbrnan and other CGM employees, encouraged, 
perpetuated, and/or participated in that fraud, and benefited 
from it. 

R. Vol, I, pp. 18- 19. The arbitration provisions signed by the Nickells therefore appiied 

to their claims against Citigroup. 

C. Under applicable law and the terms of the agreements, CGM, as 
successor to Smith Barney, may enforce the arbitration provision. 

The Nicltells argued in the trial court that the docu~nents upon which CGM relied 



to compel Mr. Nickelf's (not Ms. Nickell's) claims to arbitration are not effective as to 

CGM because '"they do not appXy to successors . . ." of Salornon Smith Barney (SSB) or 

Smith. Barney Harris Upham & Co., Inc. (SBHLJC). R, Vol. 1, p. 90. The Nickells' 

argument was incorrect. 

Relators submitted two agreements containing arbitration provisions signed by Mr. 

Nickell. R. Val. 1, pp. 47 and 49. The first is between S B W C  and Mr. 'Nickell, and it 

specifically' states that it '"shall inure to the benefit of Smith Barney's present 

organization, and any successor organization or assigns." R. Vol. I, p. 48. The second is 

between Mr. Nickell and SSB, and it likewise provides that it '"hall inure to the benefit 

of SSB's present organization and any successor organization or assigns." R. Vol. I, 

p. 50. 

Through the Affidavit of  Dan N. Wilhlte, Relators established, and the Nickelfs 

did not dispute or controvert, that SSB and SBHUC are predecessors of CGM. R. Vol. I, 

p. 45, Indeed, irr their own pleadings, the NickelIs judicially admitted that fact. R. Val. I ,  

p. I ,  ql¶ 3,4 ,  8, 21 and 46; see lua re GTE Mobitnet of South Texas Ltd. Parhership, 123 

SW.3d 795, 798 (Tex. App--Beaumont 2003, no pet.)(holding that plaintiff's reference 

in pleadings to defendant as successor-in-interest constituted a judiciat admission). 

Because ordinary principles of contract law are used in determining a pstrties' right 

to compel arbitration, American Realty Trust, Inc. v. JD#Real Estate-McKinney, L. P., 74 

S.W,3d 527, 531-32 (Tex. App.-Dallas 2002, writ denied); In  re Kellogg Brown & Root, 

166 S.W.3d at 738, it  is clear that successors in interest may enforce the terms of 

arbitration agreements to which their predecessors are parties, when the contract so 
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provides: 

An arbitration agreement may recognize that certain non- 
parties who have the appropriate sort of privity with one of 
the signatories - those such as assignees, agents, subrogated 
insurers, representatives, trustees, third party beneficiaries, 
efc. - are baund by the agreement because those types of non- 
parties 'stand in the shoes' of one of the signatories . . , . 

h re Kepka, - S . W . 3 d ,  2005 WL 1777996, at '\'I2 (Tex. App.-Houston (1st Dist.) 

July 28, 2005, no pet.); see also Capitan Enters., Inc. v. Jackson, 903 S.W.2d 772, 775 
- . 

(Tex. App.-El Paso 1994, writ denied).. As with any contract, an assignee such 'as a 

successor-in-interest can be baund to the terms of the arbitration agreement s iped by a 

predecessor-in-interest. 

D. AIternativeIy, the Nickelils are estopped from avoiding their 
agreemeats to arbitrate. 

Additionally and alternatively, even if the Court concludes that CGM, as SSB's 

and SBHUC's successor, i s  not entitled to enforce the arbitration provisions as a 

successor to a signatory, equitable estoppei nevertheless dictates tha.t the Court should 

compel the Nickells' claims to arbitration. "Several courts of appeals have recognized an 

estoppel theory whereby nonsig~latories to an arbitration agreement have standing to 

compel arbitration against a signatory, and the signatory is estopped from avoiding 

arbitration wit11 a nonsignatory when the issues which the nonsignatory wants to resolve 

are intertwined with the agreement that the signatory signed," Grigson v. Creative Artists 

Agency, L.L* C., 210 F.3d 524 (5"' Cir. 2000); A4cB1.a Planning and Dev. Co. v. Triangle 

Elec. C m f .  Co., h c . ,  741 F.2d 342 (1 lih Cir. 1984). This theory applies when a 

signatory to the written agreement must rely on the terms of the agreement to assert its 



claims against the ~~onsignatury such that the signatory's claims make reference to or 

presume the existence of the written agreement, or the signatory's claims arise out of and 

relate directly to the written agreement, See MS Dealer Sen. Gorp. v. Franklin, 177 F.3d 

942, 947 (11' Cir, 1999); Merrilt Lynch, Pierce, Fenner & Smith, hzc. v. Eddings, 836 

S. W.2d 874, 878-89 (Tex. App.-Waco 1992, writ denied). 

The agreements that the Nictcells signed, and which contain the arbitration 

provlsfohs, alrowed thein to open and maintain their accounts at CGM and its 

predecessors in which they purchased WurldCorn securities. Thus, the Nickells' claims 

arise out of or relate directly to those agreements. They should not be allo\;ved, on the 

oIle hand, to avail themselves of the benefits of the agreements by trading securities 

through, and by maintaining accounts with, CGM and its predecessors, but, on the other 

hand, avoid the parts of the agreements such as the arbitration provisions. In ye Kellogg 

Brown & Root, 166 S.W.3d at 740-41. Accordingly, Relators are entitled to arbitrate the 

Nickeils' claims on the basis of equitable estoppel. 

P M m R  

For the foregoing reasons, Relators respectfully request that the Court issue a writ 

of mandamus to Respondent directing her to set aside her Order of October 3, 2005 and 

to enter an order granting the Arbitration Motion in its entirety. Finally, Relators 

respectful ty request that the Court grant them such other and further relief to which they 

may show themselves justly entitled. 



Respectfully submitted, 
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VERXFkCATION OF APPENX,ZX, RECBIRD, AND PACTS 

STATE OF TEXAS 6 
8 

COUNTY OF DALLAS 

Before me, the undersigned authority, on this day personally appeared James W, 
Bowen, the person whose name is subscribed below and who, upon his oath and based 
upon personal knowledge, stated that ( I )  he is one of the aeomeys of record for Relators 
in this originaI proceeding and in the underlying case; (2) the items contained in h e  
Appendix and in the Record far this mandamus proceeding are true and correct copies of 
the original documents; and (3) a11 facis stated in this Petition, other than those facts 
separately verified by Mr. Dan N. Wilhite, 

Given under my hand and oEcial seal of 



WFSPICAZTQN OF FACTS 
1 

STATE OF TEXAS 8 
I 

9 
i! COUNTY OF DALLAS § 
' i 

'3 Before me, the undersigned authority, on th is day personally appeared Dan N+ 

I Wilhite, the person whose name is subscribed bdow and who, upon his oath, states as 
follows: (1) he is Senior Vice-PresidentlBranch Manager of Smith Barney, a division of 

.-. Citigroup Global Markets, Inc. ( 'TGM); (2) he has personal knowledge of the facts 
1 
I 

contained in Parts I and 11 in the Statement of Facts in this Petition; and (3) such facts are 
true and correct: 

Given under my hand and official seal of 



CERTIFIC.4TE 017 SERVICE 

I hereby certify that a true and correct copy of the above and foregoing has been 
served by hand delivery upon the following counsel of record and Respondent on this 
15th day of December, 2005: 

Counsd for Real Parties in Interest: 

Richard A. Sayles 
Will S. Snyder 
Sayles Lidji & Werbner 
4400 Renaissance Tower 
120 1 Elm Street 
Dallas, Texas 75270 

The Honorable Sally L. Montgomery 
Judge of the County Court at Law No. 3 
60 1 Records BuiIding 
Daf las, Texas 75202 
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James W. Bowerz 
(214) 855-4355 

jbowen@je&ens.com 

1445 Ross A W E  
S m  37PO 

DKMS, TEfXAS 75202 

Via Hand Deliveq 

Ms. Lisa Matz, Clerk 
Fifth Court of Appeals 
George L. Allen, Sr. Colsrts BIlilding 
600 Commerce Street, 2"d Floor 
Dallas, Texas 75202-4658 

Re: Court of Appeals Number: 05-05-01430-CV 
Citipoup Global M w k b ,  Inc. flMa Salmon Smith .Barney, Inc.), Citigroup IW. 
and Siacy Oe&efi v. Robert A. Nickel1 and Natalie Bert N i c M  

Dear Ms. Matz: 
? 

Please present this post-submission letter brief to the panel assigned to fhis case, Justices 
O'Neill, Morris, and Mazzant. 

During oral argument, counsel for Appellees slss&ed that Appellants are not entitled to 
bring an appeal under Section 171.098(a)(l) of the Texas Civil Practice and Remedies Code 
because the parties' agreement contains a choiceof-law clause selecting New York law. For 
three reasons, &at argument is without merit. 

Firs$ section 171.098(a)(l), which provides for a right of appeal from an order denying a , 
motion to compel arbitration, is procedural. Even when the p d e s  have sdectod the laws of 
mother jurisdiction, Texas law still governs procedural issues. Owem-Cowri~g FibergIlas Carp. 
v. Martin, 942 S.W.2d 712,721 (Tex. App;--Dallas 1997, no pet.). 

Second, New Ynrk law also provides a right pf .appeal from an ord~r denjing a motion to 
compel arbitra.t'ion. Flcinagan v. Pwdeizgal-Bache Set., hc., 495 NA2d 345, 347 h.* @.Y. 
1986). Thus, bcause therk is .no conflict between Texas law imd .New Y ~ r k  law on this issue, 
Appellants are entitled to bring this appe.al under Section 172.098(a)(1). TH re AdvancePC3 
Health L.P., 172 g.W.3d 503,606 [Tex. 20051, 



.- 
A PROFESSX~NAX, CORPORATION 

M.s. Lisa Matz, Clerk 
April s,zooe 
Page 2 

Third, oral, argument was the first time Appellees raised my =@went about the P3ew 
York Choice .of law provision 'in the agreements at issue. Appellees did not present .$bat argument 
to the trial ctrurt, and thby neither bdaf~d 'that issue appeal sor xaised it ip their motion to 
dismiss filed in this case. Accordingly, Appdlees have waived that argument. See TEX. R. Aw. 
P. 38 .Q)  and 38.2(a).(l). 

Finally, counsel for Appellees repeatedly infinformed the Court at oral argument that Texas 
cases routinefy hold that the Federal Arbitration Act (fhe 'FAA") preempts the Texas General 
Arbitration Act (the "TAW, md that we have cited no authority otherwise. To the contraryD in 
addition to the YaIaro case discussed at oral argument, we cited fie Court previously to In re 
Nexiun Health at Humblel Iac., 173 S.W.3d 67 (Tex. 2005) for the proposition that the FAA oxily 
preempts the TAA to the exteat they am inconsistent.' See Appellants' Response to Appellees' 
Motion to Dismiss Appeal filed on December 22, 2005. In Ne;nAun, the Supreme Court found 
preemption "in t h i s  case," because the T M  imposes additional signature requirements ifi 
permrzal i n j u ~  cases not required under the FAA. Nexion, 173 S.W.3d at 70. Importantly, the 
Supreme Court did nof hold that the FM, when iZ applies, always preempts the TAA. Instead, it 
set forth st four part test to make %be preemption det~:&ation, one part of which is whethex "(4) 
state law affects the enforceability of the agreement [to arb it rat^]^" Jd. at 69, 

I 

In the present case, the T M  does nut "sect the enforceabixty" of the agreements to 
arbitrate, As Appellees do not dispute, the ageemeats at issue are just as enf'orceable m d ~ r  the 
TAA as they are under t.h6 FAA. Acco~dkgly, unda the test recently maunced by the 
Supreme Court in Ndon, the FAA does not preempt the TAA in the present case. 

cc: Richard A. .Sayla (bib C m  No. 7003 l6BO UOOU.3092 6533) 
Will .Snyder @a emf$! 
~ 1 e s k G a n  
Tcob Gilbreath 

-- 

I MI af the preemption cases c3ed by Appellees ate lower court bpiniom k t  pre-date Nmbn. 

DALLAS3 1172329~2 6435HXX103 
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S A Y L E S  W E R B T ~ L R  I 
April 7,2006 

VIA HAM) DELTVERY 
Lisa Matz, CIcrk of the Court 
Fifth Court of Appeals 
600 Commerce Street, 2"' Floor 
Dallas, Texas 75202 

Re: Citfgruup Global Markets, Iizc. &Tda Salomon Smith Barney, kc.),  sf al., 
Appellants. v, Robert A. Nickel1 and Natalie Bert Nickell, Appellees; Cause 
NO. 05-05-01430-CV 

Dear Ms. Matz: 

Please submit this post-submission letter brief to Justices Mazzant, O'Neill, and 
Morris, who heard oral argument in 'cbis case this past Wednesday, April 5,2006, This brief 
responds to the past-submission letter brief Appellants sent yesterday. 

The post-submission letter brief Appellants submitted on April 6,2006 ('%Lppdlants3 
Letter 3Brf") attempts to advance four positions, three of which Appellants took during the 
April 5 oral argument in this case. Appellants first attempt to support the notion that the 
Texas Arbitration Act ("Texas Act"), specifically Section 171.098(a)(l), permits them to 
pursue an interlocutory appeal of the trid court's denial of their motion to compel 
arbitration, even though the arbitration agreements at issue expressly invoke New York law 
and exclude the laws of any other states, including Texas. Appellants base this argument on 
the incorrect proposition that the Texas A d  is procedural, not substantive, and, therefore, 
may be invoked despite the corrhacts' choice of law clauses. In support of this faulty 
proposition, Appellants cite a single case, hens-Corning Fiberglass Corp, v, Martin, 942 
S.W.2d 712,721 (Tex.App. -Dallas 1997, no pet.). 

Remarkably, the Martin case has nothing to do with arbitration or the Texas Act - 
which explains why Appellants do not discuss it or provide a parenthetical description of it. 
Equally remarkable is the fact that Appellants do not address or attempt to distinguish 
(because they cannot) a 2002 Texas Supreme Court case directly urz poirtt, which Appellees 
included in their April 3, 2006 letter to the Court, a letter listhg seven additional cases for 
the Couii to consider and copying Appellants' counsel, That case, liz re JD, Edwards 
World ~~lutions'~om~an~, 87 S.W.3d 546, invalved a dispute over whether the Texas Act, 
the Federal Arbitration Act ("Federal Act7'), or the equivalent Colorado act applied, The 
party seeking arbitration maintained that the Federal Act applied md, therefore, pursued 
only mandamus relief to reverse the trial court's denial of the motion to compel arbitration. 
While the abibation contract hcluded a Colorado choice of law clause, the party resisting 
arbitration claimed the Texas Act applied because the contract referred to the Uniform 
Arbitration Act, from which the Texas Act was derived. The Texas Supreme Cout rejected 
this argument and concluded, "ftlhere is no contractual or legal basis for applying Texas law 
to the issues in this case h light of the express contractual refernces to Colorado law arid 
the UAA." Id. at 549. Explaining its decision, the Supreme Cowl stated that the 
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Lisa Matz, Clerk of the ~ o u r t  
Aprii 7,2006 
Page 2 

limited reference to the UAA is not suBcient to invoke Texas law or 
the TAA [i.e., the Texas Act] as the law governing the arbitration 
agreement. Although there remains a question about whether federal. 
law, Colorado law or the UAA controls the resolution of the disputed 
issues In this case, we need not decide which applies, or to what 
extent, because the result is the same under all three. Id. at 550. 

The Supreme Court then proceeded to conditionally grant the requested writ of mandamus, 
W e r  acbawledging that the Federal Act or Colorado act applied, not the Texas Act. Id, 
at 551-552. 

Undoubtedly, JD. Edwards demonstrates that because arbitration acts amount ta 
substantive law, not procedural, a party wishing to invoke the Texas Act must demonstrate 
that it applies. WhiIe Appellants have correctly demonstrated that the Federal Act applies 
because the contract at issue afkcts interstafe comerce (and in fact, they expressly 
conceded that the Federal Act applies at the outset of tho April 5 oral argument), they have 
not even attempted to explain how or why the Texas Act applies. Instead, they have 
incorrectly presumed that it applies without any allegations or argument and despite clear 
New York choice of law provisions that affirmatively exclude Texas law. 

At least three other Texas Supreme Court cases establish that although the Federal 
Act, like the Texas Act, contains provisions prescribing psocedural vehicles for relief, it is 
substantive law, not procedural. 3n In re LcU Kempwood Assoc., 9 S.W.3d 125, 127-28 
(Tex. 1999), the parties disagreed on whether an arbifration contract choosing the "law of 
the place where the Ccozlstructionl Project is located" invoked the Federal Act or the Texas 
Act. Recognizing that both acts c m o t  simultaneously apply (as Appdlants erroneously 
advocate in this case), the Texas Supreme Court reasoned that because the Federal Act "is 
part of the substantive law of Texas," it should apply to the exclusion of the Texas Act. The 
Court granted the Federal-Act-based mandmus relief and dismissed the Texas-Act-based 
interlocutory appeal as mgot.' Accordingly, because the Federal Act is substantive law and 
completely displaces h e  Texas Act whenever it applies, the Texas Act must also be 
substantive, although both depend on and must coordinate with the Texas Rules of Civil 
Procedme and the Texas Rules of Appellate Procedure. 

Finally, pure logic dictates that if the Texas Act were really procedural, it would 
always apply, even in lieu of the Federal Act, since Texas courts are governed exclusively 
by Texas procedural rules and laws. Clearly3 that is not the case. 

Turning to the second argument in Appellants' Letter Brief, Appdlmts assert that 
New York law, like Texas law, provides a right of appeal from an order denying a motion to 
campel arbitration, Citing hz re Advance PCS Health L.P., 172 S.W.3d 603, 606 (Tex. 

See also Capital income Properties v. Blackmon, 843 S.W.2d 22,23 (Tex. 1992) (cansiderlng Federal-Act- 
based mandamus petition and declaring that the Federal Act "is part: of the substantive law of Texas"); Jack 3. 
Anglin, 842 S.W.2d 266,27 t (Tex. 1992) (also h b g  that the Federal Act was substantive law). 
116738.~1 
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2005) for suppost, Appellants contend that, because both acts permit an appeal, Sedian 
17'1.098(a)(l) of t;he Texas Act allows them to pursue an hterlocutury appeal under New 
York's arbitration act (the "New York Act"). But Advance PCS Health has nothing to do 
with a pa3tyYs rights to pursue the interlocutory appeals prescribed under Section 
172.098(a)(l) (indeed, the parties there agreed that $he Federal Act applied and, 
appropriately, only mandamus relief was pursued). It merely stands for the uncontroversial 
proposition that when there are no conflicts in the relevant, substantive provisions of two 
stateskbitration acts, it doesn't malier which act applies. See id. at 606. As Appellants 
well know, Section 171.098(a)(l) permits an interlocutory appeal only when the motion Eo 
compel arbitration is properly bused on the Texas Act, not the New York Act, the Federal 
Act, or m y  other arbitration acL2 Knowing this, Appellants have also filed two mandamus 
petitions because their motion to compel arbitration was based on the Federal Act, even 
though. the Federal Act also provides a right of appeal and. there are no conflicts between the 
relevant, substantive provisions of the Texas Act and the Federal Act. Therefore, for the 
same reasons, they would have had to pursue mandamus relief, not an interlocutory appeal, 
on any motion to compel arbitration based on the New York Act. 

As their third point of canteation, AppeIlmts incorrectIy claim that "oral argument 
was the first time Appellees raised my argument about tfie New York choice of law 
provisions in the agreements d issue." Nothirig could be farther from the truth. In fact, 
Appellees noted the application of these provisions in their Response to Defendants' Motion 
to Compel Arbitration md Stay Proceedings. There, Appellees pointed out that the 
arbitration agreements at issue "contain New York choice-of-law provisions supporting the 
applicability of " New York law. See Relators' Record in support of their December 15, 
2b05 Mandamus Petition fie., their second mandamus petition) at 92, n. 101. Appellants 
have never contested this point. Moreover, the deterahation of which states' law applies is 
a question of law for the court to decide. Jbvrington. Co. v. Stutzman, 46 S.W.3d 829, 848 
(Tex. 2000). It is undisputed that the parties have selected New York law to apply to the 
conkacts at issue; accordingly, that choice should be given full effect, See Duncan v. 
Cessna Aircraji Co., 665 S.W.2d 414, 421 (Tex. 1984). Otherwise, as Appellants would 
have it, the Court should ignore the contract at issue and intentionally apply the wrong law. 

As a final point of contention, AppeUants' Letter Brief asserts that, despite 
Appellees' oral arguments,  ellani an is have cited authority for the pnjposition that the 
Federal Act does not always preempt the Texas Act when both apply.. Appellants claim that 
In re VaZero Energy Curp,, 968 S.W.2d 916 (Tex. 2998) and In re Nexion Health at Humble, 
IIZC., 173- S.W.3d 67 (Tex. 2005) support th is  proposition. At Wednesday's hearing, 
Appellants argued that Vatera substantiated their position because, in &at case, the Supreme 
Court refused to bear a Federa!-Act-based mandamus petition until the appellate cowt 
concluded its consideration of the  corollary Texas-Act-based interlocutory appeal. Justice 
O'Neill questioned whether it was clear &om the opinion whether the Federal Act or Texas 

* See, e.g., Jack B. Anglin, 842 S.W.2d at 266,272 (Tex. 1992) (fmding that the Texas Act does not permit 
interlocutory appeals of orders on motions made under the Federal Act and urging the Texas Legislature to 
amend the Texas Act to permit such appeals). 

IL6738.vl 146 
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Act applied. And, as Appellee's counsel argued, it was not at all clear which act applied In 
fact, a careful review of the case indicates that the Federal Act did apply because the 
appellate c o w  refused to consider the mandamus petition, having denied the motion for 
leave to file it. Therefore, the Supreme C0w-t'~ decision to hold off on considering the 
mandamus petition was perfectly well-reasoned because, if the appellate court gave the 
mandarnus petitioner the relief it sought through its Texas-Act-based interlocutory appeal, 
the mandamus petition would be moot. 

In re Nexion lends no more support to AppelIants* position than Yaleru. There, the 
Supreme Court simply noted that there was a direct conflict between the relevant, 
substantive provisions of the Texas Act and the Federal Act, which amounted to an obvious 
case of preemption. But the Court did not say that such a direct statutory conflict was 
required for preemption to occur. Doing so would have ovcmled several previous Texas 
Supreme Court decisions and scores of appellate cond rlecisions thoughout the state where 
the courts determined that the Texas Act was preempted simply because the contract at issue 
affected interstate commerce and/or the parties agreed that the Federal Act applied, md not 
because of any determination that a direct stafutosy conflict existed. 

In a footnote of Appellants-etter Brief, they erroneously contend that "[all1 of the 
preemption cases cited by Appellees are lower court opinions that pre-date Nexion." In 
truth, the Reply in Support of Appellees' Motion to Dismiss Appeal cites three post-Naion 
appellate court decisions dismissing Texas-Act-based interlocutory appeals for want of 
jurisdiction and/or under preemption And mne of these cases required a direct 
conflict between relevant, substantive statutory provisions fix., a Nexion-type preemption) 
to find that the Texas Act was preempted. 

Afso, Appellees' April 3 letter to the Court (which, again, copies Appellants' 
counsel) lists a Texas Supreme Court case and an appellate case that post-dates Nexion, both 
of which concluded that the Federal Act preempted the Texas Act without finding a 
stabtory conflict. h EZ Pawn Cop. v. klancias, 934 S.W.2d 87, 91 (Tex, 1996), the 
Supreme Court, faced with an arbitration contract invoking both the Texas Act and the 
Federal Act, correctly determined that it could not apply both and must choose one. The EZ 
Pawn decision concludes that the Federal Act "prevails" over the Texas Act without looking 
for or finding a direct conflict in statutory provisions (i,e., a Nexion-type preemption). And 
every other Texas Supreme Court decision in the histoy of Texas jurisprudence involving a 
situation where, as here, the Federal Act indisputably ap lies has applied it instead of the P Texas Act, without requiring a Nexion-type preemption. Again, while Nexion notes the 

See Reply Brief at 3, n. 7 (citing Tankinetics, h c .  v. Taas  WorkjGorce Comm'n, 2005 WL 3489805 *I (Tex. 
App.-Houston [14" Dist.] Dec. 21, 2005, no pet. b); Kroupa v. Casey, 2005 WL 3315279 * 14 (Tex. 
App.-Houston [I5' Dist.] Dec. 8, 2005, no pet. h.); Cuppadonna EIectr. Mpt, v. Cameron Counp, - 
S.W.3d -, 2005 WL 3211453 * 1-2 (Tex. App.-Corpus Chisti Dec. 1,2005, no pet. h.). 

See, e.g., In re L&L Kempwood Assoc., 9 S.W.3d 125, 127-28 (Tex, 1999) (applying Federal Act instead of 
Texas Act even though the contract provided for both); Prudential Sec. Inc. v. Marshall, 909 S.W.2d 896, 899 
(Tex. 1995) ('"When a party asserts a right to arbitration under rhe FAA], the question of whether a &spate is 
subject to arbitration is dete-ed under federal law9'); Capital Income Properzies v. Blackmon, 843 S.W.2d 
116738.~1 
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existence of a direct conflict between statutory provisions, it does not, as Appellants suggest, 
require such a conflict for preemption to occur, 

Further, as Appellees argued at Wednesday's heahg,  there are also no appellate 
cases in Texas jurisprudential history determining that, although the Federal Act applied, the 
Texas Act should apply in lieu of or in addition to 

The post-Nexion appellate c o w  case cited in Appellees' April 3 Ielier to the Court 
bears mentioning. In Banc of America Agency of Texas, 11rzc. v, Pickard, 2206 ?KL 20001 
(Tex. App. - Fost Worth Jan. 5, 2006, no pet.) (not designated for publication), the 
appellant/3:elator, represented by Robert Gilbreath (who appem as lead appellate counsel on 
Appellants' pleadings), pursued mandamus relief and an interlocutory apped despite the 
parties' agreement that the Federal Act applikd. The Fort Worth Court o'f AppeaIs applied 
the four-part Nexi~n test touted in Appellants' Letter Brief. And even though there was no 
conflict between relevant, substantive statutory provisions (i,e., no Nexion-type preemption), 
t he  court effectively concluded that the Federal Act preempted the Texas Act. Specifically, 
the court held: 

All parties agree that the . . . case involves interstate commerce through 
a sale of secuities. We agree and hold that the dispute between the 
parties involves atbitration under the F M ;  therefore, the defendants' 
interlocutory appeals under the TAA are immaterial and are d i d s s e d ,  
Id. at *l. 

The court went on $0 deny the requested mandamus relief; aff'lrrning the trial court's denid 
of appellant/relator's motion to compel zrbitration. M at *2. 

22, n 1 (Tex. 1992) (noting that Corpus Christi Corn of Appeals dismissed corollary interlocutory appeal for 
want of jurisdiction, denying application for writ of error (by separate order), and granting writ of mandamus). 

Ody one case, Many Sec, Cov. Y. Padilla, 132 S.W.3d 201 (Tex. App. - Corpus [Jbrlsti 2004, pet. 
dismissed) (cited in Appellees' briefing), even &scusses this possibility. In Padilla, the lone dissenting justice 
proposed that'"refusa1 to grant mandamus refief under the FAA, does not preclude the exercise of our 
jurisdictiori to review &d consider Itbe] interlocutory appeaf under the [TAA]." Id. at 203. But the well- 
reasoned majority opinion out h t ,  if this proposal were true, there wodd rarely be any need to pmue 
mandamus relief and engage in &e jurisdictional gap-filling prescnied by the Texas Supreme Court in the 
Anglin case. Id. at 203, n. 4. Accordingly, the Padilla Court dismissed the corollary interlocutory appeal for 
want of jurisdiction. For additiona1 Dallas Court, oEAppeaZs decisions finding that &e Federal Act preempts the 
Texas Act or renders it moot without requiring a Nexion-type preemption, See Ia re M e d  Lynch Pierce 
Fenner & Smith, Ivc., 13 1 S.W.3d 709 (Tex. App, - DalIas 2004, no pet.); In re Mem'll Lynch Pierce Fenner 
cf- Smith, I~zc., 2002 WZ 31 165172 (Tex. App. -Dallas Oct. 1, 2002, no pet.)(not designated for publication); 
Crow v. WeIIness Int '1 Network, Ltd,, 2002 WL 1917664 (Tex. App. - Dallas Aug. 21, 2002, pet. denied)(nat 
designated for pubIication); American Realfy Tnrsf, hc. v. JDN Real Estate-McXinney, L.P., 74 S,W.3d 527 
(Tex. App. - Dallas 2002, pet. denied); McMillan v. Computer Translation Sys. rf Support, Inc., 66 S.W.3d 
477 (Tex. App. - Dallas 2001, no pet.); Thomas James Assochfes, Inc. v. Owens, 1 S.W.3d 315 (Tex. App. - 
Dallas f 999, no pet.); En re Smith Barney, 1998 WL, 394944 (Tex. App. - Dallas Jul. 16, 1998, pet, denied)(not 
designated for publication); and PhiIIips v. ACS Munfcipal Brokers, Inc., 888 S,W.2d 872 (Tex. App. - Dallas 
1994, no wit). 



Lisa Matz, Clerk of the ~ o u r t  
April 7,2006 
Page 6 

Moreover, as pointed out by Appellees at Wednesday's hearing, mancfamus d l 1  not 
issue where there is '% clear md adequate remedy at law, such as a normal appeal." Walker 
v. Packer, 827 S.W.2d 833, 840 (Tex. 1992). Therefore, $ Appellants contend, the 
courts could simultaneously consider a Texas-Act-based interlocutory appeal and a Federal- 
Act-based mandamus petition, then the numerous Texas Supreme Court and appellate court 
decisions granting mandamus relief where both acts see&gIy applied would have been 
wrongly decided. Interestingly, if this Court had granted Appellants' requested mandamus 
relief instead of denying it, Appellants' current arguments, if persuasive, would vitiate that 
relief, 09 course, for obvious reasons, Appellants would not be making such arguments had 
they been granted their requested mandamus relief. 

,.. 

In conclu~ion, Appellants have canceded that the Federal Act applies and cannot 
demonstrate that the Texas Act applies along with the Federal Act or New YorE Act. 
Additionally, they cannot overcome the fact that no case in the history of Texas procedural 
jurisprudence supports their position that the Federal Act and Texas Act can apply 
simultaneously. Therefore, Appellees respectfully request that the Cowt grant their Motion 
to Dismiss Appdlsmts' interlocutory appeal. Appellees Wher request that the C o w  deny 
Appellants' Second Mandamus Petition without need for a response brief from Appellees 
under TEX. R. &P. P. 52.4. 

(214) 939-8714 
Counsd for Appelleesmeal-Padies-in-lnterest 

N S S  
cc: James Bowen 

Counsel for AppeZlants/Relators 

Interestingly, Mr. Gilbreath zpparently pursued the very same strategy in a 2004 DaIIas Court of Appeals 
case, In re MerrE'1l Lytzch, Pierce, Fenner & Smith, Inca v. FoxI 13 1 S.W.3d 709 (TexApp. - Dallas 2004, no 
writ). Despite the arbhation contxact's obvious affect on interstate c a m a c e ,  Mr. GilbreaWs cUent, M e d l  
Lynch, pursued both an interlocutory appeal and m a n ~ u s  relief. The court, citing the Supremacy Clause of 
the UGted States Constitution, applied the Federal Act simply because the contract involved the sale of 
securities and interstate commerce, not because of any Mexion-type preemption. Id. rrt 712. Accordingly, the 
court dismissed the interlocutory appeal as moot, determined that mandarnus was the only available remedy, 
a d  denied the mandamus petition requesting that the trial court's order denying a motion to compel arbitration 
be vacated. Id. 
116738.~1 
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James W. Bowen 
(214) 8554355 

jbowen@jenk.e~~~.com 

April 17,2006 

Ms. Lisa Matz, Clerk 
Fif i  Court. of Appeals 
George L, Allen, Sr. Courts Building 
600 Commerce Street, 2"d Floor 
Dallas, Texas 75202-4658 

Re: Court of Appeals Number: Q5-05-01430-CV 
Citzgvoup Global Murk&, lnc. f/k/a ~aiomorz Smith Barneyll, Inc.), Cirigroup lac. 
and S f a q  Oeken v. Rob& A. Nickel1 and Netalie Bert Nickell 

Dear Ms. Matz: 
r 

Please submit this letter, which i s  ,a post-submission reply to Appelle.esY letter dated April 
7, 2006, to tbe Panel who heard this case on April 5, 2006, Justice$ Morris, O'Nei:l, and 
Mazzant. We. ap~Zo,gize for the flurry of post-submission legers, but it was necessitated by 
argu~nents AppeZteb raised after the  brieffng in this c a w  closed, 

At .oral argument and in the post-submission letters provided by the parties on April 5 and 
April 7, fhe real question at issue .h ins case - whether the trial c o d  cofiectly nded :that 
Appellants waived tbek right to compel Appeilaes' claims to .arbitration by removing the .case.to 
federal court and having the  ass trazlsfexzed by the Judicia'l Paaef for Multidistrict Litigation to 
the New Y.ork federal cam - has been obscured by procadwal and jurisdictional arguments. To 
some extent, Appellants are guilty of having taken Appellees' '%bait" in this regard, because, an 
the facts and the law, ~ p ~ & l l a n t s  Should & doubt win this case, and Appellees' non-merits 
ar&um~nts implicitly reebgnize that fact. hdeed, at oral argument, Appellees essentially chose 
not to argue the merits of tihis case. 

Appellees submit this lettcr in an attempt to re-fucus Ehis case on the merits by suggesting 
to $he Court that, if it were to take up Appellants' mandamus petition consolidated with and into 
this appeal, it could avoid all of the procedural and jurisdiotional arguments befbre the Court. 
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This leaer also briefly replies to Appellees' arguments briefedfur the$rst time in their April 7 
letter. 

Appellees' April 7 letter only reinforces the need for the Court to nrle an t& substaniive 
issues presented in thF: r n d m u s  petitioa, because the interlocutozy appeal under the T M 3  d 
along witb it the jurisdictional, preemptiop, and ckoice of law issues, can be rendered 
"'immaterid" if the Court decides the issues under the FAA. Cbwly, mandamus is an 
appropriate vehicle to consider Appellants' complaints mder the FAA, while the direct appeal 
under the TAG is the appropriate vehicle $0 review the ruling under @ate law. Jack 3. Anglin 
Co- v. Tipps, 842 S.W. 2d 266, 272 (Tex. 1992) (discussing the need for a paralld mandamus 
proceeding under the FAA ancl an interlocutory appeal W e r  the TAA). Here the mandamus and 
the appeal should have been consolidated originally. Now, d i n g  on the cmeat mandrunus 
petition in fhe present case will alow the Court: to ignore the fol10wing: 

(1) Appellees' argument that the FAA, when it applies, always preempts the TAA, 
even if there is no c a n ~ c t  with the TAA. Appellees' argument in Ms regard is plainly wrong. 
Preemption only exists to &e extent the TAA rimits the right to arbitrate in a manner inconsistent 
with the FAA, which. does not ~ccu r  under the facts of the present case. Tipps, 842 S.W. 2d at 
271 ("To this end, the Federal Act preempts state statutes to the extent they are iacansidfent with 
that Act.) (emphasis added) (citing Volt Infomation Sciences, Inc, v. Board of Tmtees ofLeland 
Stanford Univwsify, 489 U.S. 468,478,109 S. Ct. 1248, 103 L. Ed. 2d 488 (1989)); In re Nexion 
Humble Health at Humble, fic., 173 S.W,3d 67,69 (Tex. 2005) (setting forth a fw past test to 
determine when the FAA preempts the TU).' If the Court simply rules on. the mandamus 
petition, however, it need not  each the preemption question. 

- 
1 If the FAA, when it applies, always preempts the T U  as argued by Appellees, one can only guess why the 
Supreme CaUrt: would devise a four part test for preemption, If a Upited States Supreme Court decision and two 
Texas Supreme Court decisions are not enough to show Appellees' argument in this regard is incorrect, many other 
cases make the point very directly, Prescoft v. Northlake Christian $chaol, 369 F,3d 491,496 (5th Cu. 2004) ('The 
FAA does noS however, . . . preempt al l  stsrfe laws regarding arbiintion."); Special0 Healthcare Managemenr, Inc. 
v. St. Mary Palish Hospital, 220 F.3d 650,654 (5th Ci 2000) C"Phe FAA, however, does not preempt a11 state law 
related to arbitratian agreements. It 'cpntains xm express preemptive provision, nor does it reflect a congressiuml 
intent to occupy the entire fieid of ahitration.'Thus, f ie  question is whether Louisiana's anti seinue provision 
'wodd undermine the goals 2md policies of the FAA. "3 (quoting Volt, 489 US. at 477); New England Energy, lnc. 
v. Keystme Shipping Co., 855 F.2d 1, 4 (1st Ci. 1988) ('We. note &at, even when feded law applies to an 
arbitration agreement, the Fedvral Arbitration Act has never been construed to preempt nfl state law on abiwittioa . . 
. At best, the Supreme Court's decisions sapport a con~iwion that dl stat$ laws seeking to limit the uSe of the 
arbitration pxocess are superseded by federal law. . . .") (emphasis in original); M~rley v. DrmeIBurnham Lambert, 
Inc,  566 F.Swp. 333 (N.D. Tex. 1983') (finrfing FAA preemption of as arbitration provision in the Tern DTPA 
because the FAA "directly conflicts with the non-waiver provision of the Texas D V A .  . , ."), Many other cases 
reach the s~lrne conclusion. S f i c e  it to say that Appellees, in their desperation to avoid the merits of this case, are 
inviting this Court to commit error. 
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(2) Appdbes" eleventh hour choice of law argument. Appellees never argued in the 
trial .cburt, their brief on appeal, their'Motion to Dismiss, or their Reply on that motion that the 
choice .of .New York Iaw in the agreements at issue:supplanted the TAA, rror did .they present my 
N'ew York law to the trial court. Daughev v. National Ass 'n of XJomebziiIders, litc., 970 .$.W. 26 
178, 182 ,(Tex. App. - Dallas 1998, no pet.) (Appellate court can only consider issues that have 
been actually presented to and c~nsidered by the trial Cam); Corning v. Z%ompsun, 2080 Url; 
764930, "2 (TQx. App*-DDallas 2000, no pet,) (not desi,pted f'or publication) (r.ejecthg 
appeflant's argument for' application of Washington lkw because &pp&ant did not -make ~1 ,proper 
request ip the trial court or fumisk the court with .sufficient information regarding Wwhingtofi 
law under 72% $. Em. 202). hdeed, five of Appellees' nine crtuses of acfiqn c0nt.ained in tR& 
First Amended Petition aze based expressly on Texas statutory md camon law. R. Vol. 1 at 1 .  

In fo.obote 101 on page 21 of their ~ e s ~ o n s e  t~ the Motion to Compel Arbitration, 
Appdlees did note the New ~ o r k  choice of law provision in support of fheir argument that, as a 
matter of contract c~mtmction, the ag.ecments ,at issue do not: apply to ''successors" .of SSB. 
Appellees, however, never argued - prior to oral argument - that t h ~  TAA did uot apply'because 
of tha New York choice .of law provision. If they had, AppeIlanEs could have responded, .and, if 
necessary, presented to the trial court New York law that is not, in relevaat pa& different from 
Texas law, 5 

If provided an opportunity to respond in the trial court, Appellants would have ppinted 
out the case ofMastrobzdana ?t. Shearson Lehman HU~PYL,  IYZC~. 514 U.S, 52,115 S ,  Ct, 1212,131 
L. Ed. 26 76 (1995). That case, 'like the present case, iaYolved a general choice of New Ysrk law 
prov'ision in a seemities Client Agreement that separately dso coutained an arbitration clause. 
The issue before $he Court ,was whether the choice of New York law - wEch prohibited 
arbitrators f i w a  awarding punitive damages - controlled over an arbitration clause that cal1e.d for 
arbitration wder the rules of the NASD,'WMC~ . . argqably .yUow:~d the award ,of pualtiqe damages. 
514 U.S. at 53-54. . . 

The Supreme Court iesolved the apparent conflict by reading: 

"the laws of the State of New YarY to encompass sabstmtive principles that 
New York courts would apply. . . , Thus, the choice-of-law provision covers the 
rights and duties of the parties, wMle the arbitration clause covered arbitration; 
neither sentence intrudes on tbe other. . . . 

514 U.S. at 64. In re JD. Edwards World Solutioizs Go., 87 S.W.Sd 546 (Tex. 2.002), cited by 
Appellees, is diseinguishztble, The agreement at issue in that case did not contain a general 
choice of law provision ~epa3ats: fbm t h ~  :arbitration clause like the provisions at issue in this 
case and in Masfrobupno,. fnstead, the arbitratidn provision contained bath a reference to 
Colorado law and the Uniform Arbitration Act, thus h&cating a contractual intent to exclude the 
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TAA. J. D. Edwards, 87 S.W.3d at 548.. f i e  contracts at issue in t"ais case are more 8Wl;u: to 
.that in Mastfroburno. Accordingly, in this case, the choice-of-law pr&ii6n and the arbitration 
agreement s h d d  be read not to "intrude on the ofier." 514 U.X. at 54. 

These issues obviously are complex, especially since they were &st raised by Appellees 
at oral argument. However, Appellants' mandamus petition presents only issues of federal 
substantive law. See, e.g., Moses H. Cone Mem. Hosp. v. Mercury Consf* Carp., 460 U.S. 1,24, 
103 S. Ct. 927, 74 L. Ed. 2d 765 (1983) (FAA presents "a body of federal gubstantive law of 
ar'oitrability," edorceable in both state and federal courts and preempting any state laws or 
policies to the contrary). Moreover, the choice-of-law provision does not affect the application 
of the FAA. In re L L L Kempwood Assoc. L.P., 9 S.W. 3d 125, 127-28 (Tex. 1999) (Where an 
agreement specifies state law but does not exclude the FAA, the FAA applies as part of the 
substantive law o f  the state). Fortunately, the Cow can avoid these issues completely if it 
considers the mandamus petition on its merits ynder the F M .  

(3) Finally, by m k g  on the mandarnus p.etition, the C0u.d may ignore the 
jusisdictiortaf issues by Appellees. Appellants agree that, if the Court were to decide 
the issues in the rnmda,mus petition on their merits, the hterlocutory appeal would be 
""immaterial.?' See, e.g., B ~ n c  of America Agency of Texas, hc, v. Pickon$, 2606 WL $0001 
(Tex. App - Fort 'Worth, Jan. 5, 2006, fro pet.) (not designated for publication). When Texas 
courts consider FAA issues en the merits, they frequently find the parallel direct appeal m4er the 
TAA to be '"immaterial," j See Nation, 173. S;W.3d at 70; see also R. K flaghe$, 
INTERLOCUTORY APPE~LS PROM ORDERS DENMNG A R B I ~ T I O N  UNDER THE TEXAS 
ARBITRATION ACT: FEDERAL LAW DOES NOT PRE.EMPT JURISPICTTON., The Appellate Advocate, 
V01. XVIE, No. 2 at f 8 .@all 2005) (attached). That, however, is by no meam a finding of lack 
of jurisdiction. In Pickurd, far example, 'IhC Court of Appeals decided the substanti$e ~SSUGB 
under the FAA, and therefam dismisse,d the appeal as inmateria!, because there w,w no need to 
address ~e same sribst.antive issues twice. 

Here, Appeilants moved to compel arbitration under 60th the FAA and the TAA. R. Val. 
I at 35. The trial court denied the motion, R. Vo3. I at 296. Thus, quite simply, lXx.  CN. PRAC. 
& FZM. CODE $171,098 allows an interlocutory appeal of tbe trial court" denial of the mption, 
at least to the exteat it was based on the TAA? See, e,g., ,En rue Valero E~zergv Corp,, 968 
S.W.2d 916 (Tex. 1998) @ismissing withopt prejudice a mandarnus petition under the FAA to 
allow the court of appeals to consider a direct. appeal under the TAA fkom the same case, md 
holding court of appeals had jwisdiction to eonsider interlocutory appeal under the TAA). 
Moreover, as shown above, the FAA does not preempt the TAA, and the New York choice of 

2 It sho has been suggested that certain post Tpps amendments to &e TAA allows 8 direct appeal under 5 
171.098 of the FAA argument. See Elizabeth G. (Heidi) Block, STOP THE MADNESS: THERE'S NO NEED FOR DUAL 
PROCEEDNOS XN &EIITRATION APPEAL& The Appellate Advocate, Vo3. XVI, No. t at 9 (Spring 2003). 
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law proGsion (even if App,elXees dia not waive that argument) dges not intrude on the arbitration 
provision. For Qese reasw, the Court has jurisdction to hear the ,direct -appeal. Again, 
howwer, if the Court were to rule ..on Appellants' mandamus petition on its maits, Whr: Court 
rzeed lzat even ~o;asida.thejmisdicFioaal issues. 

For %ese reasons, the Court claady can rule an the 'issues presented in this case mder the 
TAA, because it has jurisdiction, the TAA applies, and the FAA does not preempt the TAA in 
this case. More simply, however, tbe Court can take up Appellants' mandamus petition on its 
merits, and enter an Order compelliag Appellees' cIaims to arbitration, without even addressing 
Appellees' procedural arguments. 

n 

Will Snyder [w/encl.:l.) (viaemail md regular mail) 
Chhrles A. Gall (wlo encl.) 
Rob GilbreaEh .(w/o enGI,) 



InterJocutory Appeals from Orders Denykg 
Arbitration Under the Texas Arbitration Act; 
Federal Law . . Dubs Not . . Preempt Jurisdiction 

~ & e r  W. ~ u ~ h e s ,   darn$ & Graham, LLP. Harlingen ' 

A party &at files an interlocutory appeal aver the 
denid of arbitration under Texas law now faces 
the argument that federal law deprives Texas 
appellate c o w  of jurisdiction. Often, a contract 
containing an arbitration clause arguably affects 
interstate commerce. In that case, a party may 
seek to enforce arbitration Under both the federal 
and state Iaws: the Federal Arbitration Act 
('TAA") and the Texas Arbitration Act ("TAA"). 
9 U.S.C. $1, et seq.; TEX. CIV, PRAC. & REM. 
CODE ANN. 5 171.001, et seq. (Veinon 2005). The 
TAA provides an interlocutoty appeal from an 
order denying relief under the TAA; however, 
review of a denid of relief under the FAA must 
be by mandamus. TEX. CIV. PMC. & REM. CODE 
ANN. 9 171.098 (Vernon 2005); Jack 3. Anglin 
' Co., h c .  v. Tipps, 842 S.W.2d 266, 271 -72 (Tex. 
1992). In short, the unsuccessful rnovant must 
pursue both ntindamus and interlocutory appeal 
in order to obtain the ''quick and inexpensive" d resolution by arbitration. See Elizabeth Bloch, 
Stop the Madness: There's No, Need for Dual 
Procaedinws in Arbitration A ~ ~ e d l s ,  THE 
APPELLATE ADVOCATE, p. 9 (Spring 2003). In 
most cases, the two proceedings are consolidated; 
i f  the appellate court orders arbitratibn under fhe 
FAA, the TAA claim is deemed moot because full 
relief was granted under the FAA. IH re VcrIero 
Energy Coy., 968 S.W.2d 91 6,917 (Tex, 1998); 
1~ re L & L Lempwood Assoc., L.P., 9 S.W.3d 
125,128 (Tex. 1999). 

However, three courts oF.appeai have held tbt  if 
?he FAA applies to the contract, then re1ie.f Wder 
the TAA Is preempted a d  an interiocutary appeal 
must be dkmissd for want of jurisdictio&. i n  ~e 
Muny Securities Corp., 83 S.W.3d 279, 283 (Tex, 
App.-.Corpus Christi 2002, orig. proc,); Pennz~ii 
Co. v. Arnold Oil Co., Inc., 30' S.W.3d 494, 498 
(Tex. App.-San Antonio 2000, no pet.); 
Verlander l%umm&p v. Yef-lander-, 2003 VyL 
304098, "3 ITex. App.-El Paso 2003, no pet.) 

[unpublished]. However, in Tam Comnrerce 
Bank v. Univ, Tech. lnst. of Ta., inc., 985 S.W.2d 
678 (Tex. App.-Houston f lst Dist.] 1999) the 
Houston court appears to have rejected the 
preemption argument. Id. at 679-80. Under this 
"no &isdiction" rule, the appellate c o w  then may 
summarily dismiss the mandamus petition over 
the FAA without opinion. 

The upshot is &at, if tl~e appellee concedes the 
contract affects interstate commerce, the appeliate 
court dismisses the TAA interlocutory appe~l for 
want of jurisdiction and then may summarily deny 
the FAA mmdarnus without discusdon or 
analysis. See e-g. Peterson Cons@, CC vv. 
Srmgate Dev., L. L. C., 2003 WL 22480613 (Tkx. 
App.-Corpus Christi-Edinburg 2003, pet. 
denied) (memorandum. opinion). Given that trial 
courts often do rzot make findings when denying 
arbitration, tha party demanding arbitration now 
faces summary, unexplained denial in both the 
trial and appellate courts. 

This "no jurisdictionB rule c m ~ t  be justified 
under federal or Tcxas law, Texas law creates 
jurisdiction to rr=vEew the denid ,of relief under :$he 
TAA,% whkther or n ~ t  the contract affects interstate 
commerce. The FAA does not preempt grmtjsrg 
arbitration under the TAA or appellate .review of a 
denial of TAA relief. The "no jlyrisdictionf' nile 
not anly makes denying arbitration easier than 
granting it; it encourage& appellees to engage in 
''p~sitiun-shifthg'~ and fixstrates review by &e 
Texas Supreme Court. 

A. TAA provides for interlucuto~ appellate 
review of denial of TAA relief regwr31ess of 
whether the contract aflects interstate 
commerce. 

The court of appeals has jurisdiction of aorijer 
I )  denying a motion to C O ~ W ~  arblmti~~ W e r  

the TAA,' ar (2) s ~ y h g  a pen&g =bitration 



proceeding, TEX. Clv. PRAC. & 1 2 ~ ~ .  CODE ANN. 
!.j 172.098(a) (Vernon 2005). No part of (the TAA 

ib provides it does not apply to contracts affecting 
interstate commerce. The vacation of an FAA 
award can be appealed under the TAA section 
1 7 1.098. See J. D. Edwards World Solrrtions Co. 
IJ. Estes, Inc., 91 S.W.3d 836, 839 (Tex. App.- 
Fort Worth 2002, pet. denied). Therefore, there is 
no express reason under section 171.098fa) why 
the court of appeals cannot review an order 
denying relief under the TAG simply because the 
FAA might also apply. 

B. The FAA does not preempt enforcement or 
an .arbitration clause wder state .law or 
appellate review of wders denying reIief 
under state Iaws that permit arbikafion. 

1, Federal pxieemption of state 
jurisdiction requires proof Congress 
intended to totally displace state courts 
as we1.l qs state iaw. 

There are two types of federal preemption. There 
is "ordinary preemption" in which the state law 
conflicts with federal law and is preempted MiUs 

k/ v, W~rner Lambert Co.. 157 S.W.3d 424,426-427 
(Tex. 2005). This can occur in thee ways. Id. at 
426 citing Grmt Dane Trailers, l ~ c .  v. Estate qf 
Wells, 52 S.W.3d 737, 743 IT&, 2001). First, the 
federal act expressly preempts state law, Idu 
Secand, implied preemption can occvr when the 
statute's scope indicates a Congressional intent 
that federal taw preempt the field exciusively. Id. 
Third, implied preemptiov occurs when there is an 
acmd conflict such fhat the party c a m t  comply 
with both federal and state law or the state law 
obstructs the Congressional purposes. Id, at 427. 
However, ordinary preemption simply creates an 
affirmative defense; it does not oust the state court 
of jurisdiction to consider the dispute. Id* citing 
Metro. Life ins. Co. TUVZOP, 481 U.S. 58, 63 
(1 987). 

"Preemption of jurisdiction" occurs only when the 
federal law estabrishes not only that federal law 
controls, 'but that Congress intended the claims be 

: heard exclusively in a federal forum. Id This 
.- 

kind of preemption rests on the creation of an 
exclusive federal forum rather the Mere existence 
of a preemption defense. Id. The presumption pf 
concurrent jurisdiction with state courts can be 
rebutted by express statutory language, 
unmistakable legislative history, or a clear 
incompatibility between state court jurisdiction 
and federal interests. id, at 428. 

2. The FAA does ncf pree'rnpf either state 
court or state laws that 
permit arbitration. 

fn light of the Texas Supreme Cow's exhaustive 
review of preemption in Mills, it is clear that the 
FAA (1)  doe:: not create "preemption of 
jurisdiction" to review the denial of relief under 
the TAA, and (2) does not create 'Lbrdiniuy 
preemption" agginst those parts of the TAA &at 
would compei arbitration. 

The Congressional purpose of the FAA was to 
foreclose state legislative attempts to undercut 
enforcement of arbitration agreements. Southland 
Corp. v. Keating, 465 23.5, 1, 16 (1984). It 
preempts state laws that withdraw tbe; power to 
enforcd arbitration agreements or that are 
udavorable to arbitration. Id. at 16 n10; Great 
W u t .  Mort. Corp. v. Peacock, Z 1Q F.3d 222,230 
(3d Cir. 19971, cert. denied, 522 U.S. 915 (1997); 
New England Energy, Inc. v, Keystone Shipping 
CQ., 855 F.2d 1,4-5 (lSt Cir. 1988). 

The FAA preempts only Iaws ffustrating 
arbitration. Southland Corn, 465 U.S. at 16; 
Specialty Healthcare Management, Inc. v. St. 
Mary Parish H o p ,  220 F.3d 650, 654 (9'' Cir. 
2000); New England Energy, 855 F.2d at 4-5. 
The FAA does not contain any express 
preemptive provision, "nor does it reflect a 
congressional intent to occupy the entire field of 
arbitration." Volt Information Sciences, Inc. v. 
Bowd of Tnutees uf Leland Stanford Jr, Univ.* 
489 U.S. 468, 477 62989). The FAA does 
prgempt state law but only to the extent that it 
stands as an obstack to the accomplishment and 
execution of the full purposes and objectives of 
Congress. Hines v. DavidowMtz, 312 U.S. 52, 67 



(2941); Volt Iizformarion Sciences, Inc., 489 US, 
at 477. State arbitration laws may apply when 
they do not undermine the goals of the FAA. 
Specialty Henitkcare Mmagenzent, Inc., 220 F.3d 
at 654; ASW Allstate Paitltiqg d Consf. Co., h2c. 
v. Lexingtoiz Jns. Co., 188 Fdd 307, 3 10 (5"' Cir. 
1999). The Texas Supreme Court has heid that 
the procedural sectiam of the TAA apply to 
dete-g a motion to enforce under the FAA. 
Jack B. AngIin Co., 842 S.W,2d at 268-69; Trlco 
Marine ServicesI Inc. v. Stewart h Stevenson 
Tech. Serv., Inc., 73 S.W.3d 545, 548 (Tex. 
App.-Houston flst Dist.3 2002, no pet.). 

It does not undermine the FAA to allow state 
appellate courts to review the denial of relief 
under the T M  simply because the contract dso 
aEects , interstate commerce. States may 
ordinarily establish their own procedural d e s  for 
the arbitrati~n process. volt ~nfomzution 
Sciences, Inc., 489 'U.S. at 476 ("[tlhexe is no 
federal policy favoring arbitration under a certain 
sd o f  procedural rules; the federal policy is 
simply to ensure tbe enforceability, according to 
their terms, of private agreements to arbitrate"). 
The FAA does not pre-empt state court xules of 
appellate jurisdiction. State t& rel. Dunkp v. 
Berger, 567 S.E.Zd254, 271 [W.Va. 20021, cert, 
denied, 537 U.S. 1087 (2002): Bush v, Parugon 
Prop., Iw., 997'~.2d 882, 88f-88 (Wash. App. 
2000). Theref~re, the FAA does not pre-empt 
state procedure concerning whether orders 
granting or denying arbiimtion can be appealed. 
Wells v, Chew Chase Bmk FSB, 768 A.2d 620, 
626 (Md. 2001); Jbler S Cove Homeowners Ass k, 
Inc. v. Trident Consf. Co., Inc., 586 S.E.2d 581, 
584 (S.C. 2003); Stein v. Geonesco. Inc., 17 P.3d 
1266, 1269-70 (Wash. App. 2001); Simlnons Co. 
v. Deulsche Finan. Sen. Corp., 532 S.E.2d 436, 
439-40 fGa. App, 2000); Westm Sec. Carp. v. 
AMninn,  703 N,E.Zd f 185, 1 188-89 (Mass. App. 
1998, rev. denied), See also Annotation Pre- 
emption by Federal Arbitration Act of State Laws 
Prohibiting or Restric~ng Formation or 
Enforcement of Arbitration Agreements, 1 08 
A.L.R.FED. 179,§$18,18.5 C1992). 

T.he Texas Bupr&me Cnwt.has stated that that fh:. 
FAA will pre-empt TAA restrictions on wh. 
agmements to arbikate are enfbrceabk. lfi lz 
Naiun Health at Hvmble., luc,, S.W.3d .,, 
2005 WL 125227.1, "2 (Tex. May 27, 2005). 
Theri: the issue :was whether the FAA pre-grnpted 
TAA section 171.002(c)'s requhrnent that a 
personal igjury efaimant's attortley s i p  the 
agreement, lif. at "2. The factors $.bat detc.&e 
whethgr the FAA preempts the TAA are whether 
[ I )  he apeement is in writing, (2) it involves 
interstate -commerce, (3) it cm withstand scru#iny 
pnder ttaditi~nal .cantract defenses, and (4) state 
law affects the enfarceability of the sigreernent. 
Id. Because TAA section I 71.902tc) added an 
additional requirement (comqel's signature), it 
interfked wjth enforceability under ihe FAA and 
was pre-.empted. Ja. The broad statement about 

. pre-mpting the TAA must be read as applying 
only to enforceability of the agreement itself. It 
should not be read aS applying ti, it court's 
jurisdictian to grant relief under the TAA. 

Two c,aties indicate the Texas Skpreme Court has 
not accepted the argument ,that the FAA preempts 
s'bte appellate court jurisdictioa. See 1~ re L & I. 
Ke~pwaod Assoc*, L.P., 9 S.W.3d at 125; 1EZ 
Pawn Carp., 934 S.W+2cf at 87, In Kempvood, 
when the Texas Supreme Court detembked the 
FAA .con&olled,, i t  disinissed the cornpani~rr 
appeal as moot. Id., 9 S. W.3d at 128. If the FAA 
preempted the TAA totally, then the Texas 
Supreme Court: wguld have dismissed the qppeal 
far want sf jurisdiction, Likewise, in EZ Pawn, ' 

after this C o w  determined the contract :.selected 
the FAA, it denied the writ of'enor an the 
companion TAA appeal, EZ Pawn, 934 S.W.2d 
at 88; see EZ Pawn .Gorp. v. Rctdriguez, Case No. 
96-0469, 40 Tex. S. Ct. ;3, 8 5  (Tex. 1996). The 
companion appeal was nor "dismissed for Want of 
jurisdiction." id. 

Some qvote Jack B. Anglin Cu., 842 S.W.2d at 
271, as support for $& "no jurisdiction" ntf. 
There, the Texas Supreme Court said k t  orders 
denying a m9tian to F Q ~ P ~  ~ d . e t  tbfis FAA are 
not reviewed by intmIocutory app.ea1 under 
section 17 1.098(a'). ld. at 272. H ~ w e v ~ r ,  AngIin 



did not hold that any appeal under the TAA .must 
be &smiss.ed if the FAA appijed; that was not an 
issue 'because knglin did nut pursue an appesl. 
Id. 8t 268. The entire passage makes it char that 
the FAA preempts only state laws that prevent 
.arbitration. 

However, under the supremacy clause of the 
United States Constitution, U.S. Const, art, VI, cl. 
2, the Federal Act preempts all otherwise 
applicable state laws. Perry [v. Thomas], 482 
U.S. [483?] 489 107 S.Ct f25201, 2525 [{1987)j; 
Sourhlond Cop. ,  465 U.6. at 14-16, 104 S.Ct. at 
860-61 (Federal ,Act creates substantive rules 
applicable in state and federal courts to prevent 
states from limiting e enforceability of 
arbitration agreements); see also Battort [v. 
Gr*eerr], 801 S,W.2d [923,] 927 [(Tex. Civ, 
App.-Dallas 1990, no writ)] (the Federal Act is 
substantive and Ss the law of .Texsts), 

The primary purpose of the Federal Act is to 
require the courts to compel arbitration when the 
parties have so provided in their contract, despite 
any state legislative attempts to limit the 3 ehforceability of arbitration agreements: [Eiiations 
omitted], To this end, the ~edzral Act preempts 
state statutes to the extent they are inconsistent 
with that Act. [citations omittedJ. 

Jack B, AngEin Co,, 842 S,W.28 at 271 [emphasis 
added], The entire passage, including the citation 
to Southland Corp., mikes it clear that preemptjon 
is limited to state laws that are inconsiSent with 
enforcement of arhimtion agreements. 

C. Public policy should favor hearing appeals 
over denial of state law remedy even if the 
contract-affects interstate commerce. 

The "no jurisdiction mle" is a judge-made rule 
: fhat is not commanded by either the FAA or the 

TAA. Therefore, the courts can and .shouId 
abrogctte it. 

The "no jurisdiction" rule posGs a hidden 
procedural roadblock to eompeIIing arbitration, A 

r TAA app.eal requires reviewing briefs and writing 
b-' 

a dispositive opinion; a mandamus petition 
challenging the denid of FAA relief can be 
summariiy denied without an opizlion. TEX. R 
APP, P, 47.1, 47.4, 52,XIa). The judicial bias 
against entertaining mandamus petitions is well 
knawn; r~andamus power is to be exercised 
"sparingly and deliberately," DeZaZtfe & Touclze 
LLP v. Fourteenth Court of Appeals, 95 1 S.W.2d 
394, 396 (Tex. 1997); Elaine Carlson, 
MCDONALD & CARLSON TEXAS CIVIL P~CAC"~~CE 
2~ $35: 1 (1 998). ~oreciver, appellate jurisdiction 
is mandatory; mandamus power is a matter of 
privilege. Carisorl at $35:10. Because the rule 
requires automatic dismissal of the TAA appeal, 
the appellant is left with only the bisfgvored, 
discretionary remedy of manclamus. 

Thus, the "no jurisdii=tionW .rule poses a subtle 
pressure to find the FAA applies and invake 
preemption. This rule hinders only appeals over 
the deniai of arbitratisn because section 
171.098ta) does not apply to orders compelhg 
arb fixation. 

Second, the "no jurisdiction" nxle encourages 
position-shifting by the party opposing arbitration. 
The TAA contains provisions barring 
enforcemen# of certain arbitration agreements, 
ag., personal injury ctairns, workers 
compensation benefits, the consideration exceeds 
$50,000.00, etc. TEX. ClV. PRAC. & &M. CODE 
ANN. 5 1 7 2.002(a) (Vernon 2005). Precisely 
because the FAA would preempt those 
restrictions, tfie appellee will ofim argue to the 
trial court that the contract. docs not affect 
interstate commerce and the TAA restrictiops bar 
enforcement. If trial court agrees and denies 
arbitration, the appellee is free- ta do o 'about 
face" in the court of appeals, concede the FAA 
applies, and the TAA appeal is dismissed for lack 
of jurlsdictiun. Again, this leaves the appellant 
with ody the disfavored remedy of mandamus. 

Third, if -the FAA mmdamus is , s m l y  
denied, effective Supreme Court review ,i.s 
hindered. Because the lower courts have not 
analyzed or sharpened the issues, the petitions to 
the Supreme Cowk must address every issue 



P 

raised in the trig1 court. Given the Supreme Clv. PRAC. & REM. CODE ANN. 8171.098ta) 
Court's fifteen page limitation on the petitions for (Vernon 2005). Section 17 1.098(a) does :lot 

d p g ~  review and .for mazldawus, petitioner must waste Gf;$ exclude cbntracts affecting interstate camme:-ce. 
valuable pages addressing frivolous issuas rather The "no jurisdiction" mle obstructs Texas' policy 
than focusing on the critical ones. The result is favoring arbitration by relegating int-erlacutu~ 
the Supreme Court is dep~vkd of a focused errforcement of arbitration under all contracts that 
analysis that wouid enable the Court to determine afi?ect interstate commerce solely to the disfavored 
whether the case presents an error worthy af its remedy of mandamus. Therefore, the judge-made 
attention, "no jurisdiction" should be ended in order to 

implerneat Texas' strong public policy and the 
Texas public policy strongly favors arbitration. jurisdiction the Legislature gave the courts of 
Jack B, Allglin Co., 842 S.W.2d at. 268. The appeal to hear TAA appeals. 
Legislature has given the COWS of appeal 
jurisdiction to hear interlocutory appeals &om an 
order denying arbitration under the T M .  TEX. 

* * * * * * * * * * * * * ~ * S * * * * ~ X ~ R ~ . X * * * ~ * * ~ ~ ~ * X ~ ~ ~ ~ X R * ~ ~ * ~ * * * * * ~ * ~ ~ * * * * * * * * * ~ * ~ * * * * * * * * * ~ * ~ * * * * * * * *  

*4***~*********X****.k~8*~rj:&~~~.k**t*R**~~1~**.k1*~***~g*~~*t~***~*-~~k****~**~~*********** 

THE DALLAS BAR Assoc~~nroru's APPELLATE UW SECTION PR~S.ENTS ITS FALL CLE EVENT- 

Judge's and Juries: 

Perspectives on the Jury System and Appellate Review presented by Texas Supreme Court 
Justice Scatt.Brister and United States ~istrict. Judge Sam Sparks (1 hr.) 

and 
i 

Per~pectives on Judicial Independence presented by Former Texas Supreme Court Justice 
James Baker and UT :Law Professor Lino Graglia ( 1 h.) 

?' 

November 1,2005 at the Beia Mansion 
3:00 p.m. to 5:TS p.m. (regiskation begins at 2:45 p.m.) 
CLE credit applicatipn pending 
~ e c e ~ t i o n  (with refreshents provided) to folbw 

Please forward your registration infarmatian ( n q e ,  law firm, and address) and $40 
regisbqtion fee (with checks made pay3b.t~ to the DBA Appellate Law Section) to 
Michael N o M p  as indicated below. CheckS mailed after October 22, 2005 must be for $50 
[space permitting), 

C/O Michael Northrup 
Trtibwer, DBA Appeliate Law Section 
Cowles & Thonzpspn 
901 Main Stmet, Suite.4000 
Dallas, TX 75202 

****************************j,********************************************************* 

**************$*********************************************************************** 
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V L ~  HAM) DELIVERY 
Lisa Ma&, Clerk of the Court 
Fifth Court of Appeals 
600 Commerce Street, 2& Floor 
Dallas, Texas 75202 

Re: Citigroup Global Markets, Inc. ($ma Sabmon Smith Barney, Inc.), et al,, 
Appellants, v. R~ber f  A. Nickell and Natalie Bert Nickel!, Appellees; Cause No. 
05-05-0143O~cv 

Dear Ms. Matz: 

Please submit this post-submission letter brief to Justices Mazzant, O'Neiil, and Morris, 
who heard orsl argument in this case on Wednesday, April 5, 2006. It responds to the second 
post-submissiori letter brief Appellants submitted on April 17,2006 ("'April. 17 Letter Brief'). 

Appellants' first post-submission letter briec dated April 6, 2006 ("'April 6 Letter Brief ') 
focused exclusively on the faulty proposition that the Court could consider Appellants' 
interlocutory appeal under the Texas Act despite a New York choice-of-law clause and 
Appellants' admission that the Federal Act applies. As exposed by Appellees' April 7 Letter 
Brief, Appellants tried to suppoTt this proposition with multiple emneous statements and cases 
that had no t f ig  to do with ctrbitraticm or interbcutory appeals under the Texas Act. Further, 
Appellants' April 6 Letter Brief conveniently ignores In re JD. Edwards World Solutions Cu., a 
2002 Texas Supreme Court case directly on point, and two other recent: cases where AppeZlaslEs' 
same counsel unsuccessfufly argued the same faulty proposition to tbis Court and the Fort Worth 
Court of ~ ~ ~ e a l s . '  Subsequently, Appe'flants' April 17 Letter Brief unpersuasively attempts to 
distinguish In re JD. Edwards and again fails to address or distinguish the two previous 
appellate cases involving Appellants' current counsel. Appellants have shilarly brushed aside 
numerous other decisions rendered by this Court and courts around the state expressly rejecting 
their proposition.2 In Paragraph "(I)" and the %st footnote of Appellants' April 17 Letter Brief, 
they cite various cases purportedly substantiating the above-described proposition. But Appellees 
are confident that comparing those cases with the anes cited by Appellees will lead the Court to 
conclude that Appellants' interlocutory appeal should be dismissed. 

Indeed, once again, the only on-paint "auth0rity7' Appellants can cite is a law jomal  
article petitioning for the abandonment of overwhelming case authority or 'fjudge-made ru~es."~ 
And even that article does not suggest that cowts should consider both an interlocutory appeal 

' See In re J.D. Edwarh World Solutions Company, 87 3. K3d 546 (Tex. 2002); Banc of America Agency of Texar, 
Inc, Y. Pickard, 2006 WL 20001 (Tex. App. -Fort Worth Jan. 5,2006, no pet.) (not desigaated far pubEcation); and 
Xn re MerrilE Lynch, Pierce, Fenner & Smifh, Inc. v. Fox, 13 1 S.W.3d 709 (Tex.App. - Dallas 2004, no wit). 

See Appellees' April 7, 2006 Letter Brief at pp. 4 - 6 & m. 4 - 6 (demonstrating with ample authority that when 
the Federal Act applies, it provides the only path for appellate review, preempting the Texas Act or rendering it 
moot). 

See R.K Hughes, INER~OCUTORY APPEALS FROM ORDERS DENYING ARB~TRATION UNDER THE TW[AS 
ARBKT'MTION ACT: FEDERAL LAW DOES NOT PREEMPT JuFUSDICTION, the Appellate Advocate, Vol. XVLLI, No. 2 at 
21 (Fa11 2005). 

4400 ReaaissanceTower 1 1201 Elm S t  I Dallas,TX 75270 phone 214 9 3 9  8700 fax 214 9 3 9  8757 
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Lisa Matz, Clerk of the Court 
April. 20,2006 
Page 2 

under the Texas Act and a mandamus petition under the Federal Act so they can render 
conflicting opinions, as Appellants ask this Court to do. Moreover, despite Justice O'NeillYs 
inquiry during the April 5 hearing and the question being raised in Appellees' April 7 Letter 
Brief, Appellants still c m o t  answer this simple question: How can they logically maintain that 
the Court can consider and decide bath a mmdamus petition and rn interlocutory appeal maliling 
identical arguments when mandamus c m o t  issue if there is "a clear and adequate remedy at 
law, such as a nonnal appeal"? Walker v. Pucker, 827 S.W,2d 833, 840 (Tex. 1992). Ironically, 
Appellants assert that Appellees '%.re inviting this Court to commit error" while they ask th is 
Court to ignore logic, multiple Texas Supreme Cow? cases, and numerous appellate court cases, 
and do what no Texas court has ever done.4 

Implicitly conceding that the above-described proposition hasn't a leg to stand on, 
Appellants encourage the Cowt to ignore the fact that their interlocutory appeal should be 
preempted, rendered moot, and/or dismissed for want of jurisdiction and, instead, to simply 
consider the merits of their Second Mmdamus petition.' Once again, Appellants want to pretend 
that the Court did not consider the merits of that petition when it considered the identical 
arguments, rejected them, and denied Appellants' Fkst Mandamus Petition in its November 16, 
2005 Memorandum Opinion and Order. A s  argued at the April 5 hearing, the November 16, 
2005 Memorandum Opinion md Order explain that "relators have not shown they are entitled to 
the relief requested," citing TEX, R. &P. P. 52.8 and Wh-lker v, Packer, 827 S.W.2d 833, 839-44 
(Tex. 1992) (orig. proceeding) in support. Moreover, the Memorandum Opinion indicates that 
this Court considered and reviewed thc: substantive record In this case by stating: ' m e  facts and 
issues are well b o r n  to the parties, so we need not recount them herein.'" Also, the specific 
portion of the Walker opinion on which this Court relied discusses the abuse of discretion 
standard that a relator must meet to obtain mandamus relief and whether there is an adequate 
remedy by apPealm7 

If asked to file a brief responding to Appellants' Second Mandamus Petition pursuant to 
TEX. R. &P. P. 52,4, Appellees can provide additional evidence that the Court considered and 
rejected the First Mandamus Petition's merits and additional reasons for which Appellants 
should be prohibited from re-urging the same arguments a second and third time, But again, 
Justice 07Neill is obviously best-suited to determine whether the First Mandamus Petition was 
decided on the merits. Quite simply, there is no basis for infening that the Court decided that 
petition on any grouzld other than those described in its November 16, 2005 Memorandum 
Opinion and order,' And the Second Mandarnus Petition, which Appellants now press the Court 

April 17 Letter Brief at 2, n. 1. 
A.s another example of this implicit concession, Appellants' April 17 Lener cleaxly retreats f om Appellants' prior 

claim (at the April 5 hearing and in their April 6 Letter Brief) that the Texas Act is procedural, not substantive, and 
abandons any effort to demon st rat^ the Texas Act's applicability in this case. Appellees abide by their position that 
Appellants have wholly failed to demonstrate how or why the Texas Act applies to the contmcts at issue, which 
contain clauses invoking New York law for purpases of construing thek provisions. 

Appellees' App. at p. 149. 
7 Walker v. Packer, 827 S.W.2d 833, 839-844 (Tex. 1992) (orig. proceeding). 

I11 contrasf when this Court has determined that dismissal of a mandamus petition is warranted due to a failure to 
comply with TEX R APE P. 52.3 (as Appellants suggest was the case here), it has said so explicitly. For example, 
in In re hrrew, No. 05-06-OQ240-CV, slip. op. at 1, 2006 WZ 540333, at $1 (Tex. App.-Dallas March 7, 2006, no 
116959.v1 
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to colxsider, is a carbon copy of the Fixst Manclamus Petition nnd offers no new or substantive 
ground to warrant its consideration. 

Further, Appellees cantest Appellants' contrived claim that Appellees desperately hope to 
avoid the merits of Appellants* Second Mandamus Petition and interlocutory appeal. To the 
contrary, Appellees have thoroughly and repeatedly addressed those merits In the response to the 
motion to compel asbitration they filed with the trial court, drzrlng oral argument before the trial 
court, in their response to the First Mandamus Petition filed with this Court, in their response to 
tbe interlocutory appeal, and at the April 5 oral argum~ttg Therefore, Appellees have now 
addressed the merits of Appellants' same arguments five separate times. Moreover, when 
Appellees first addressed the merits before tI.5~ Court; they did so to the CourtTs satisfaction, 
resulting in the Cow's denial of the First Mandamus Petition. Tfie fact that Appellants want a 
mulrigan on their Fixst Mandamus Petition and want to re-argue the merits again and again until 
their repeated efforts become almost ~anctionable'~ should not obscure the fact that Appellees 
have repeatedly slnd convincingly addressed those merits. Again, if requested to do so under 
TEX. R. APP. f. 52.4, Appellees will happily respond to the Second Mandamus Petition and re- 
address fhe merits fos a fourth time before this Court. 

In conclusion, Appellees respectfully ask the Court to grant their Motion to Dismiss 
AppeUants' interlocutory appeal and to deny Appellants' Second Mandamus Petition without 
need for a response brief from Appellees under TEX. R. APP. P. 52.4. 

Sincerely, 

Counsel for AppelIeesReal-Parties-in-'Interest 

cc: James Bowen, Counsel for AppellantsRelators (via US. mail and e-mail) 

pet. b) (not designated for publication), an opinion also authored by Justice O'NeiU, this Court denied a relator's 
petition far writ of mandamus on two grounds, stating that "[tlbe petition [was] descient and relator [did] slat show 
that he [was] entided to relief!" There, th is  Court cited TEX. R. MP. P. 5 ,  52.3, and 52.8(a), as well as Wolker Y. 

Packer, in support. Similarly, this Court also denied d a m u s  relief in In re Ducote, No. 05-06-00242-CV, slip 
op. at 1,2006 WL 476082, at *I (Tex. App.-Dallas March 1,2006, no pet h.) [not designated for publication), a 
proceeding also before Justice O'Neill, on these dual grounds, And, in In re Howell, No. 05-00-00225-CV, slip. op. 
at I, 2000 WL 150&413, at *I (Tex. App.-Dallas February 14, 2000, no pet,) (not designated for publication), this 
Court's ruling denies mandamus refief because ''the petition a d  record filed by rdators are deficient-" These 
decisions, which Appellees' comet cited at tZle April 5 hearing, are different fEom the insrant case, where this 
Court's dings  reference fhe facts and standard of review, do not cite Rule 52.3, aad do not indicate that the First 
Mandamus Petition or record was deficient in any way, 
9 See, gg., Brief of Appellees at 14 - 47; and Appellaxlrs' Response to First Mandamus Petition at 11-43 
(establishing that the ;hial court correctly ~ i e d  hat Appellees should not be compelled to arbitrate their claims.). 

At the April 5 hearing, Appellants' caunsel admitted that at some point such repeated efforts would become 
sanetionable. 
116959.~1 
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In the 
Court of Appeals 

Fi f i  Dislrict of Texas at Dallas 

RESPONSE: TO RELATORS'/APPELLANTS' MOTION FOR REHEARJKG 

COME NOW, Real Parties in Interest Robert A. Nickell and Natalie Bert Nickell (he  

Vickells") ,and file this Response to Relators'lAppelIants' Motion for Rehedring (hereafter, 

Relators' Motion for ~ehearin~"), '  In suppork, the Nickells respectfully would show the Court 

as follows: 

1. I[NTRc)DZICTION AND SUMMARY OF ARGUMENTS 

Relators' Motion for Rehearing maintains that this C o w  erred in holding that they 

expressly waived their alleged arbitration rights and, even if an expressed waiver occurred, erred 

in denying mandamus relief witbout a finding that the Nickells suEered prejudice. On these 

grounds, Relators have asked the Court to reconsider and reverse its June 28,2006 Memorandum 

Opinion ("June 28 Opinion"') denying them mandamus relief under the Federal Axbitration Act 

("'FAA''), Tfiey contend that the Court" recansideradon of Its waiver fmdiigs under the FAA is 

especially warranted in light of the Texas Supreme Court's June 30, 2006 decision in Jn re D. 

Wifsorz Construction Company, 196 S-W.3d 774 (Tex. 2006). But, as they have repeatedly failed 

to do In past pleadings and letter b~efs ,  Relators again fail to acknowledge that Texas waiver 

cases are inapplicable under an FAAlmandamus analysis. Moreover, even if Texas waiver cases 

applied under an FAPLIrnandamus analysis, Wilson says nothing at all about waiver of arbitration 

- - 

' For purposes of this response, Citigroup Global Markets, he., Citigroup, Inc., and Stacy Oelsen will be referred to 
collectively as "Relators". 



rights th.af could conceivabIy disturb t h i s  Court's well-reasoned June 28 Opinion. Among other 

things, Wilson is an implied waiver case and is no different from the many other implied waiver 

cases repeatedly cited by Relators in previous briefmg; the s m e  cases that were thoroughly 

considered and rejected by this Court as inapplicable in view of the ovenvheIming evidence of 

Relators' express waiver. 

As an additional point of error, Relators argue that the Court erred in determining that the 

FAA preempted the Texas Arbitration Act ("'TAA"), Accordingly, they argue that if the C o w  

again rejects their non-waiver arguments under an FAAlmandamus analysis (for the t;hird time), 

it should consider those arguments for a fourth time under a ThAlinterlocutory appeal analysis.2 

As detailed M h e r  below, the Nickells actually agree that the Court should consider r n o d w g  

its June 28 Opinion to the extenf that it suggests a fmding of preemption, wb.ich is the only extent 

to which Wilson might warrant that opinion's modification. However, the Wickells strongly 

contest the notion Wlat Wilson and the facts of this case compel the Court to reconsider the merits 

of Relators' non-waiver arguments under f ie  TAA. i;vilson does not contain such a mandate and, 

even if it did, Relators would st411 have to establish that the TAA applies, which they have not 

ever attempted to do and canr10i do now. 

As the Court will recall, it has twice considered the merits of Relators' nun-waiver arguments and has twice denied 
them, fmt in the November 17, 2005 Memo~andm Opinion (written by Justice O'Neill while sitting on a panel 
with Justices Whittington and Lang), &en in the June 28 Opinion (written by Justice O'Neill while sitting on the 
present pane!). 



1. The Court did not err in holding that Relators expressly waived their alleged 
arbitration rights under the FAA, 

a. ?'#he Court need nor consider Wilson or any other Texas cases in its waiver 
analysis under the E4.4. 

As the NlcIcelfs have pohted out in previous briefing, Texas courts have the unquestioned 

authority to d e t e h e  wEch law applies to litigants' disputes.3 ~ecopn izhg  that authority, t h i s  

Court determined that the "issue of mbitrability under the FAA is a matter of federal substantive 

law" and "federal law comprising generally accepted prin~iples of cogtract law controls the 

question of arbitrability."" The Court even cited a~iftk Circuit case for the p~opositiion that, 

when the FAA applies, "the appellee's citation to Texas law on the issue of whether it had 

waived the right to compel arbitration" should be'rejected.' 

After determining that federal substantive law applied to the waiver issues, this Court 

went on to analyze those issues under several federal cases, including but not limited to In re 

Ctmency Conversion Fee Antifrust Litigation, Gilmove v. ShearsodAmerican Express, Inc., 

MilEer Brewing Co. v. Fort Worth Distributing Co., and Cabintree cf Wisconsin, h c .  v. 

Krafimaid Cabintree, 1ncb6 In the pleadings they filed with the trial cowt and this Court, the 

Nickells have cited ali four of these cases in support of  heir waiver positions, including the 

See The Nickells' April 7,  2006 L e e r  Brief at 3 (citing Torringtun v. Stutzrnapz, 46 S.W.3d 829, 848 (Tex. 2000) 
(attached at Tab C to the Nickells' Motion for Rehearing 5led on July 12,2006)). 

4 June 28 Opinion at 4. 

Id. (citing Miller Brewing Co. v. Fort Worth Disbiburing Co., 78 1 F.2d 494,497 n. 4) (5' Ck.) 1986). 

See June 28 Opinion at 4-7 (citing and favorably discussing In re Currency Conversion Fee Antimsr Litigafion, 
361 F.Supp.2d 237, 257 (S.D.N,Y. 2005); Gilmore v. ShearsodAmerican Express, Inc., 81 1 F.26 108, I I2 [Zd Cir. 
19871, overmled on other grounds by McDu~fleIi Douglas Fin. Cmp. v. Penruylvaniu Power & Light, 849 F.2d 76 1, 
765 (2d. Cir. 1988); Miller Brewing Co. v. Fort Worth Disaibuting Co., 781 F.2d 494,497 n. 4 (5" CLr. 1986); and 
Cabhtree of Wisconsin, Jnc. v. Kraf~maid Cabintree, Iac., 50 F.3d 388, 390 (7' Ck, 1995)). 



position that no showing of prejudice is required when there is an express waiver (which 

Relators have caIIed the "no prejudice" rule).7 

Not surprisingly, despite multiple opportunities, Relators have scarcely addressed these 

federal express waiver cases. When they have, they've merely cited Texas cases and claimed 

that two of the aforementioned federal cases contravene Texas law. fn fact, they mgue that the 

trial court abused its discrexion by relying on the "no prejudice" rule, yet their trial court briefmg 

spends merely two paragraphs discussing that rule and addresses only the Cabinpee case by 

asserting that it is "directly at odds with Foldings] made by both the Fifth Circuit and the Texas 

courts, including the Texas Supreme ~ o u r t . " ~  Consequently, and despite the June 28 Opinion's 

clear determination that Texas law does not apply to the Court's waiver analysis, Relators have 

persisted in their stubborn and misguided application of Texas law. Their Motion for Rehearing 

repeatedly cites Wilson's implied waiver discussion and declares that the ""no prejudice" rule 

embraced in Cabintree and Gilmore has "never been embraced in   ex as."" 

Relators have also tried to marginalize Cubinfree as some sort of renegade opinion. They 

argued this point in their trial court pleadings, abandoned it in their appellate and mandamus 

pleadings, then resurrected it in their recent Motion for Ftehearing.Io Notivithstanding that 

Relators cannot properly argue this point to this Court for the first time in their Motion for 

See, e,g., January 5, ZOO6 Brief o f  Appellees at iii (where the NickeIls' hdex of Authorities shows pages where 
these cases were cited in suppafi of their waiver arguments to this Court); December IS, 2005 Record h Support of 
Petition for Writ of Mandamus, Voi. 1 at 60 (where Table of Authorities for the 'Nicke:eIlsY "Response to Defendan&' 
Motion to Compel Arbitration" shows pages where tbese cases were cited in support of heir waiver arguments to 
the trial court). 

December 15,2005 Record in SupporE of Petition for Writ of Mandamus, VoI. 1 at 1 11. 

Relators' Motion for Rehearing at 3. 

l o  See Relators' December 15, 2005 Record in Support of Petition for Writ of Mandamus, VoZ. 1 at I I I (where 
Relators' reply brief to the trial court argues that Cabinwee has not been followed by some courts); Refators' 
December 15, 2005 mandamus petition at v (showing that Cabinfree is mentioned nowhere in the Index of 
Authorities); Relators' December 16,2005 appellate brief at v (showing that Cabintree is mentioned nowhere in the 
Index of Authorities); and Relators' January 26, 2006 reply brief at iii (showing that Cabinpee is mentioned 
nowhere in the Tabie of Aurhorities); Relators' Motion far Rehearing at 3-4 (criticizing Cabinpee)). 



Rehearing, Cabintree was just one of the federal express waiver cases relied on by the Nickells 

and the Court, and it remains good law. Other federal cases relied upon by the Nickells, such as 

Gilmore and Century hdemnity v. Viacom Infernafional, Inc., also hold that no showing of 

prejudice is required when the party moving for arbitration has expressly waived its arbitration 

rights," As such, it would be error to determine that the trial court clearly abused its discretion 

by relying on those cases - especiaIly when Relators errantly relied on mostly Texas implied 

waiver cases and only briefly addressed one of the several federal express waiver cases cited by 

the Nickells. Indeed, on two previous t?ccasions this Court has similarly determined those 

federal express waiver cases to be persuasive afker carefully analyzing them, the federal cases 

cited by Relators, and the evidence of Relators' express waiver.'%~ccordingl~, any finding that 

the trjal cow? abused its discretion would be tantamount to a finding that this C o w  also abused 

its discretion.. .twice. To the contrary, the trial court and this Coust carefully considered all of 

the issues and arguments presented and rendered well-reasoned decisions on the issues of waiver 

and arbitrability. Moreove~, despite Relators' contention that this Court's June 28 Opinion 

violates TEX. R, MP. P. 47. I ,  that opinion thoroughEy addressed a11 issues "raised and necessary 

to frnd disposition" of Relators' interlocutory appeal and mandamus petition.'3 

b. Relators erroneously contend that Wiison requires a showing of prejudice before 
express waiver can be found. 

Even if Texas law and Wilso~  did apply to the Court's waiver analysis under the F U ,  

the Nickells would not shy away from Wi!xon. la, fact, not howing that Relators were preparing 

" See Gilrnore, 81 1 F.2d at 112-1 13; Century Xndemnily v. Viacom International, Inc., 2003 WL 402792, * 4 
(S.D.N.Y. Feb. 20, 2003) (c3ed in January 5, 2006 Brief of  Appellees at 20, 30 and stating that "a party may 
expressly waive its right to arbitration, and if so, prejudice need not be shown"). 

" See, e,g., January 5 ,  2006 Appendix in Support of Appellees' Brief at 149 (Tab 6) (Court's November 16, 2005 
Memorandum Opinion denying Relators' f i s t  mandamus petition); June 28 Opinion at 7-8 (distinguishing Walker v. 
J.C. Brac@ord & Co., 938 F.2d 575 (5' Cir. 199I), and William v. C i p a  FinmciaEAdvisors, Inc., 56 F.3d 656 (5' 
Clr. 1995), two federal cases relied upon by Relators). 

l3 TEX. R APP. P. 47.1; see Relators' Motion for Reheiiring at 1-2 (asserking that the Court's June 28 Opinion does 
not satisfy the requirements of Ex. R APP. P. 47.1). 



a Motion for Rehearing, the Nickells prepared and filed their own Motion for Rehearing, calling 

Wilson to the Court's attention for its proposition that the FAA does not preempt the TAA - the 

only proposition horn Wilson that has any application here.I4 

Relators continue to ignore the factual context of this case, as well as the relevant 

jurisprudence, by arguing that "'[tlhe Court erred in hotding that CGM waived its right to 

arbitration under the Federal Arbitration Act despi>tf: the absence of any evidence that the 

Nickells suffered sufficient p~ejudice."'~ They axe now attempting to dress up Wilson as a white 

knight arriving just in time - two days after the Cow's June 28 Opinion - to save this agument. 

But Wilfon, like the many other Texas cases Relators have relied on for this proposition, is just 

another implied waiver ease and has nothing t o  do with express waiver.16 

Wilson addresses ordy the question of implied waiver based on inferences .from the 

parties' pretrial conduct. Unlike this case, it did not involve a party's express declarations opting 

to litigate the action in a judicial forum.'7 The decision dedicates most of its attention to the trial 

court's finding that the arbitration confxacts were ambiguous and spends only a few paragraphs 

addressing the waiver issues. In fact, it does not even mention its rejection of the waiver 

argument - which the trial court accepted - as a ground for granting mandamus relief18 In 

short, Wilson i s  clearly not the saving case that Relators make it out to  be. Similarly, In re Vesta 

Insurance Group, k c . ,  192 S.W. 3d 759 (Tex. 20061, which Relators also invoke as support, 

l4 see the NickelJs' July 12,2006 Motion for Rehearing, filed the same afternoon as Reiators' Motion for Rehearing. 

I S  Relarors' Motion for Rehearing at 1. 

l6 See id; Nickel1 Motion for Rehearing at 2-5. 

l7 In re D. Wilson Conshciion Co., 196 S.W. 3d 774,783 (Tex. 2006). 

T8 Wilson at 783-84 (concluding that '"re biaI court abused its discretion by fmding the contracts ambiguous" and 
mentioning nothing about its Tiding of waiver). 



bears no weight here because it is not an express waiver case either.jg It and Wilson can join the 

long line of implied waiver cases that this Court has considered and rejected as factuaIIy and 

legally inapposite, 

Relaton have repeatedly mischaracterized this case as one of implied waiver by 

consistently urging the Court to consider irrelevant cases and the existence of any prejudice 

suffered by the ~ickel ls .~ '  The distinction between express and implied waiver of a right to 

arbitrate cannot legitimately be disputed. Tlris Court wisely recognized and embraced th is  

distinction in its June 28 Opinion, as many others have done.'' However, Relators conveszier~tly 

ignore it and c o d a t e  the two types of waiver, urging that the Nickells' alleged failure to prove 

prejudice in this express waiver case fails to overcome the presumption favorlag f bit ration.^" 

At the most basic level, it m&es no sense to require a party opposing arbitration to prove 

prejudice where, as here, the party seeking arbitration has expressly and deliberately 

communicated its intent to adjudicate the dispute in a judicial forum. When Relators 

affirmatively sought and obtained another forum for this dispute and repeatedly communicated 

their desire to litigate In numerous pleadings served on the Nickells and submitted to judicial 

'"ather, the court analyzed the waiver question in light of two years of litigation in the trial c o w .  In re Vests Ins. 
Group, Inc., 192 S.W.3d 759,763 (?'ex. 2006). 

" See December 15,2005 Petition for Writ of Mandamus at 10-20; Brief ofAppellarkts at 11-18. 

'' The Court made dear: 

Waiver is the intentional relinquishment of a b a r n  right or conduct inconsistent with that right. Like 
any other contract right, the right to arbitrate can be waived. Waiver may be express or implied. A party 
may waive iti tight to arbitration by expressly indicating &at it wishes to resolve the case in a judicial 
forum [express waiver]. Alternatively, a party may waive its right to arbitrate by taking an action 
inconsistent with thar right to the opposing party's prejudice. 

June 28 Opinion at pp. 4-5 (emphasis added and citations omitted). Although Texas law does not apply to the 
waiver issues, it clearly embraces this distinction. See, e.g., Johnson v. Structured & Asset Serw., LLC, 148 S.W.3d 
71 1 (Tex. App.-Dallas 2004), Spain v. Housion Oilers, Inc., 593 S,W.2d 746,74748 (Tex. Civ. App.-Houstan 
[14' Dist.1 2979) <'The right to have a dispute submin~d to arbitration, like my other contractual rigfif may be 
waived either expressly or implichly.") 

22 Relators' Motion for Rebearing at 1. 



authorities, thcy voluntarily relinquished their alleged arbhation rights. Requiring the Nickells 

to prove they wexe prejudiced by Relators' express abandonment of their alleged arbitration 

rights defies well-established law - much of which was dted and/or discussed in the Court's 

June 28 Opinion - and logic. And while Relators cleverly asserted that the "no prejudice" d e  

has "never been embraced ia Texas," they do not reveal that it has never been rejected either.23 

Indeed, even if Texas law applied to the Court's waiver analysis under the FAA (and ikdoes not), 

Relators have been unable to cite a single Texas case where the court rejected the "no prejudice" 

rule afkr finding that a party had expressly waived its contractual arbitration rights, 

The fallacy of Relators7 position that. prejudice must be shown despite an express waiver 

is highlighted by the folIowing question: If Relators had announced to the trial c o w  that they 

wished to waive any contrachtal arbitration rights they had and to litigate this dispute, and the 

Nickells did not oppose that request, would the trial court have been compelled to deny the 

request on the grand that no om had shown prejudice? Of course not. As with any other 

contractual rigbts, a party's express waiver of its contractual arbitration rights EogicaIIy 

terminates its ability to re-invoke those rights, irrespective of the other party's prosf of prejudice. 

c. Based on Relators' repeated statemen?# *so the Nickells and judicial azrtkorifies, 
the Courr correctly concluded that they expressly waived rheir alleged arbitratton 
rights. 

Aside from applying the wrong law, conflating express and implied waiver, md dressing 

up Wilson as something it isn't, Relators posit that "even if express waiver were a viable 

exception to the prejudice requirement, this case would not fit within that h 

suppart, they cite yet another Texas case and unveil a new test fir express waiver that they have 

not offered In my  prior briefmg, at the trial court hearing on Defendants' Motion to Compel 

23 See Motion for Rehearing at 3 .  

Re1arors7 Motion for Rehearing at 4. 



Arbitration, or at the April 5,2006 oral argument before this ~ o u . 1 3 . ~ ~  They urge that, under this 

new test, they did rzot "expressly renaunce" their alleged rights to arbitrakZ6 These arguments 

should be rejected in their entirety because, among other t!ings, they are based on facts not 

before the Court, were derived from Texas waiver cases, and were not raised by points of enor 

in Relators' appellate or mandamus briefs.27 

Contrary to Relators' assertions, &e evidence on which this Court relied wholly supports 

its finding of express waiver and its sound denial of the requested mandamus relief. This Court 

reviewed the abundant evidence demonstrating that Relators, instead of seekkg arbitration, 

sought and obtainedthe removal and transfer of this actionto federal court for its inclusion in 

and consolidation with the federal rnultidistrict litigation proceedings involving world~orn.2~ 

Relators consistently urged that granting such transfer and consolidation would p~omote judicial 

economy in discovery, pretrial matters, and In its Motion for Rehearing, Relators 

virtually ignore the Court's analysis of their own statements and make no attempt to dispute the 

evidence on which the Court based its express waiver fmding. Instead, they apply their o m  

new test and claim simply that their "statements in their federal court pleadings do not rise to 

[the] level [of express renunciation, or a specific, direct, and unequivocal statement that the 

party is giving up its right in 

25 See id. at 4-5 (urging'for xhe &st time the waiver stmdards enumerated in Alford, Meroney & Co. v. Rowe, 619 
S. W .2d 2 13- 14 (Tex. Civ. App.--Amarillo 198 1, writ ref d n.r.e.) and articulating a novel definition for "expressly" 
and "express renunciation"). 

l6 See id. 

" McGuire v. Fed& Deposit Im. Corp., 561 S,W.Zd 2 13, 2 16 (Tex. Civ. App.--Houston [I '' Dist.] 1977, na writ) 
("The Appellees made no assertion of this proposition prior to their motion for rehearing, and the matter cannot be 
raised at this point in the proceedings."). 

28 See June 28 Opinion at pp. 4-9. 

29 See td 

'O Relators' Motion for Rehearing at 5. 



Refators seem to argue that only a party's explicit statement  hat it "hereby abandons 

and/or waives the right to arbitrate" would constitute express waiver; yet, as Relators must 

concede, no c o w  has articulated that strict standard. Instead, as this Court correctly 

acknowledged, the key inquiry is whether a party's words expressly communicate its desire to 

resolve the case in court rather than though arbitrationa3' Despite Relators' sudden affinity for 

arbitratioc, their express statements and procedural choices overwhelmingly establish that they 

planned to litigate until they were unexpectedIy forced to remand this case back to the Dallas 

Comty Court at Law, where it was originally filed, 

2. Contrary to Relators' contention, the Court need not separately consider and rule 
on their interIocutory appeal under the TAA after denying them mazldamus relief 
uader the FAA. 

a. Relators have repeatedly admitted that no subsequent, separate analysis is 
necessary under the TM. 

In a stark reversal of position, Refators now maintain that ""i the Court does not grant 

Relators rnandarnus relief m d e ~  the FAA, then the Court must decide wheher Relators x e  

entitled to relief under the TAA, as requested in their interlocutory Here again, 

Relators take a new position not articulated in any prior pleading. To the contrary, their April 

17, 2006 letter brief to the Court asserts multi~le times that "the interlocutory appeal under the 

TAA, and along with it the jurisdictional, preemption, and choice of law issues, can. be rendered 

'immaterial' if the Court decides the issues under the FAA.'"~ Moreover, Relators "agreela] 

3 1  See June 28 Opinion at 5-6,s. 

32 Relators' Motion for Rehearing at 6. 

'' Relators' ApriI 17,2006 letter brief at 2 (aiiached at Tab E to the Nickeils' Motion for Rehearing). See also id. at 
I (""Appellants [sic] . . . suggest] to the Court that, if ir were to take up Appellants' mandamus petitSon consolidated 
with and into this appeal, it could avoid ail o f  the procedural and jurisdictional arguments before the Court."); id. at 
2 yff the Court simply rules on the mandamus petition, however, it need not reach the preemption question."); id at 
4 ("'Forninately, the Court can avoid these issues completely if it considers the mandamus petition on its merits 
under the FAA?); id. C'Finally, by ruling on the mandamus petition, the Court may ignore the jurisdictional issues 
presented by Appellees. . . . ?!%en Texas courts coxlsider FAA issues on the merits, they frequently find the parallel 
direct appeal under the TAA to be 'immaterial."' (citatio~s omitted)). 



that, if the Court were to decide the issues in the mandamus petition on rh.eir merits, the 

interlocutory appeal would be immaterial."34 Incredibly, this Court did exactly as Relatow 

requested (decided the mandamus petition on the merits), yet they now claim it: erroneously 

refused to consider their interlocutory appeal 'because the mandamus decision does not suit 

them.35 The Court will recall Relators' similar conduct h filing a second mandamus petition. 

when the Court's ruling or. the merits of the first one did ad suit them.36 

Putting aside their own prior admissions that the Court need not analyze the merits of 

their interlocutory appeal under the TAA, Relators offer no compelling reason whatsoever to 

warmnt a. separate review under the TAA. Significantly, Wilson itself does not require it3' 

Regarding this issue, Wilson instructs only that, on the specific facts of that case, ( I )  the FAA 

did not preempt the TAA and (2) the court of appeals had jurisdiction under both laws and erred 

- 
34 Id at 4 @old emphasis added). In fact, the Nickells agree that this Court properly dismissed the interIocutory 
appeal under the TAA after deciding the merits of the mandarnus petion under the FAA. See Nickell Motion for 
Rehearing at 6-7. 

35 Consequently, Relators' newly-crafted position that the Court must now consider the merits of the appeal under 
the TAA, even after it has decided them under the FAA and derried relief, consrimtes a blatant attempt by Relarors to 
have a second bite at the apple. This harkens back to late 2005 when Relators, dissatisfied with this Court's order 
denying its first mandamus petition, filed a second, near-identical petition seeking the same relief. 

36 See, e.g., January 5,2006 Brief of AppelIees at 1-3; January 5,2006 Appendix in Support of Appellees9 Brief at 
3 49 (Tab 6) (Court's November 16,2005 Memorandum Opinion denying Relators' first mandamus petition). 

37 The law review article, upon which Relators have placed so much weight, aIso does not call for a duplicate 
analysis under both the TAA and the FAA. See R. W. Hughes, "lnlerlacuto~ Appealsfi.orn Orders DeMying 
Arbitration Under the T ~ a s  Arbi~utioh Act: Federal Law Does Nor Preempt Jurisdiction," THE APPELLATE 
ADVOCATE, Vol. XVflI, No. 2 at i g (Fall 2005) (cited in Relators' April 17,2006 letter brief, among other pIaces). 
This article higFligI.1~~ the policy concern underlying the scenario in which a court of appeal holds that, because the 
FAA applies to a contract, then reiief under the TAA is preempted and an interlocutory appeal must be dismissed for 
want of jurisdiction: 

'$"he upshotis that, if the appellee concedes the contract affects interstate commerce, the appellate court 
dismisses the TAA Enterlocutory appeal for want of jurisdiction and then may summarily deny the FAR 
mandamus without discussion or analysis. . . . The 'no jurisdiction' rule not only makes denying 
arbitration easier than panring it; it encourages appellees to engage in 'position-shifting' and frustrates 
review by the rexm Supreme Court. 

Id, at 18. These policy concerns certainly are not operative in this case. Indeed, this Court considered and denied 
both of Relators' requests fbr mandamus relief, conducted oral argument, and issued a nine page opinion detailing - 
i ts analysts and decision. 



in dismissing the TAA-based interlocutory appeal for want of jurisdiction?8 And even WiIson 

did not conduct. separate analyses of the merits under both the TAA and the FAA; rather, the 

court determined the merits under the Texas Supreme Court's mandamus jurisdiction, 

conditionally granted the writ of mandamus, and dismissed the related interlocutory appeal as 

Since, as hlators  have repeatedly conceded, the mandamus and interlocutory appeal 

analyses are virtually the same, it wouILhe a pointless waste of judicial resources for a court to 

separately analyze and render a detailed opinion on an interlocutory appeal under the TAA &er 

mandamus relief was denied on the merits. 

Finally, despite Relators7 reliance on Vest v. ' Robinson, that decision also does not 

compel the appellate courts to separately analyze an interlocutory appeal under the 'FAA after 

denying mandamus relief under the FAA, In fact, the Robinson decision has nothing to do with 

deciding arbitrability issues under the TAA or the FAA.~' 

b. In addition to being unnecessary, a subsequenr analysis under the TAA would be 
improper. 

Significantly, there has never been any contractual or legal basis for st TAA-based 

interlocutory appeal of the trial court's d e ~ a l  of Relators' Motion to Con~pel Arbitration. Et is 

undisputed that the arbitration agreements at issue in t h i s  case expressly invoke New York law. 

Apart from simply moving to compel arbitration and purporting to invoke the TAA, Relators 

have never actually demonshated how or why the TAA The Nickells have 

consistently noted that Texas law does not apply to issues related to the interpretation or waiver 

of terms in the arbitration agreements, yet Relators have essentially ignored this point and have 

38 In rs D. W h o 0  Conslrucfian Co., I96 S.W.3d 774,778-780 (Tex. 2000). 

j 9  16: at 778-780,783. 

See West v. Robinrun, 180 S.W.3d 575,576 (Tex. 2005) (per curiam). 

41 See Nickells' Motion for Rehearing. at 6 & n.27. 



never attempted to prove True to fom, like all of their pleadings before it, 

Relators' Motion for Rehearing dodges this fimdamental issue and erroneously presumes, 

without explanation, that Texas law md the TAA apply, 

Interestingly, at one point Relators acfxally acknowledged that the arbitration contracts' 

choice o f  New York law eliminated the application of Texas substantive law to contractual 

issues.43 ~ u t  they then proceeded to argue emonarlLsly that the TAA was procedural, so the 

choice of New York substantive law did not effect their rights to an interlocutory appeal under 

the T A A . ~  Without reiterating all of the arguments set forth in their letter briefs of April 7, 

2006 and April 20,2006, the Nickells would mereiy direct the C o d  to those letter briefs and to 

In re J D .  Eh,ards World SoEz~tions ~ o m ~ a n ~ . "  5n that case, the Texas Supreme Court held that 

where the parties' arbitration agreement selected the substantive law of Colorado or the Uniform 

Arbitration Act, the FAA must apply in lieu of the TAA. Specifically, the J.D. Edwards Court 

concluded, "[tjhere is no contractual or legal basis fur Texas law" and the contract's ''limited 

reference to the [Uniform Arbitration Act] is not sufficient to invoke Texas law or the TAA.'"" 

Accordingly, because the party attempting to invoke the TAA did not cany its burden o f  

demonstrating bow or why it should apply, the J.D. Edwards Court corksidered and ruled on the 

petition for mandamus submitted under the F A A . ~ ~  

- 

4' See, e.g., the NickeIls' April 7, 2006 post-hearing letter brief at 1 (attached at Tab C to Nickells' Mation far 
Rehearing); Relators' December 15,2005 Record in Support of Petition for Writ of Mandamus, Vol. 1 at 92, n. 101. 

43 See Reiators' April 6, 2006 letter brief at I (arguing that the TAA is procedural law and asserting that "[elven 
when the parties have selected the raws of another jurisdiction, Texas law still governs procedural issues"). 

44 111 support ofthis position, Relators cited Owem-Corning Fiberglass Corp. Y, Mwtin, 942 S.W.2d 7 12, 72 1 vex. 
App. - Dallas 1997, no pet.), which has absoluteiy nothing to do with arbi~ation or the TAA. See the 'Nickells' 
April 7, 2006 letter brief at I. It bears noting that if this tAeory were accurate (and it isn't) and New York 
substantive law applied under the TAA, Relators' heavy reliance on Texas waiver cases has been misplaced and 
they should have been relying on New York waiver cases instead. 

" in re J.D. Edwards WorldSohriolzs Company, 87 S.W.3d 546 (Tex. 2002). 



Relators have attempted to distinguish JD, Edwards by discussing Mastrobuono v. 

Shearson Lshmun Hk'ton, Irzc., a case where a brokerage agreement's arbitration clause 

indicated that any abitration would occur under NASD rules, while a New York choice-of-law 

clause was set forth elsewhere in the agreement, separate h r n  the arbitration clause.48 The 

Mastrobuorzo Court appropriately reconciled these .two cIauses by holding that the NASD rules 

would govern the arbitration while any contractual claims or defenses asserted in the arbitration 

would be derived from substantive New York law.49 It is difficult to see how Maskobtrono 

demonstrates in any way that the arbitration or choice-of-law clauses at issue in this case permit 

Relators to invoke the TAA, It is undisputed that none of those clauses says anythmg about 

Texas law and that the only law mentioned or invoked anywhere in the contracts is New York 

law. 

In one sentence of their April 17,2006 post-hearing letter brief, Relators also floated the 

notion that Texas law and the TAA should apply because "five of [the Nickells'] nine causes of 

action contained in their First Amended Petition are based expressly oa Texas statutory and 

common law."50 The brokerage agreements at issue contain New York choice-of-law clauses 

stating that the agreements "shall be governed and construed in accordance with the laws of the 

State of New ~ o r k . " ~ '  Because the Nickells have not asserted any breach of contract clajms or 

other claims that would call on New York law for contractual interpretations, Texas law applies 

exclusive~y to all of their underlying causes of action. Conversely, their Texas causes of action 

have no bearing on the fact that the New York choice-af-law clauses make New Y O T ~  law 

Masfrobuono v. V.Sl?earsonLehman Hurton, Inc, 514 U.S. 52, 115 S.Ct. 1212 (1995). 

49 Id at 514 U.S. 64. 

'' Reiato~-s' April 17,2006 letter brief at 3.  

'' December 15,2005 Record in Support of Petition for Writ of Mandamus, Vot 1 at 57. 



applicable when resolving disputes over the contracts' arbitration terms or whether they were 

waived. IEl J.D. Edwards, the Texas Supreme Court paid no homage to the fact that the plaintiff 

had asserted fiaud and other Texas common law claims. In fact, the Court specifically 

determined that the arbitratian clause, the contract's choice of Colorado law, and the FAA 

required the plaintiff to arbitrate its Texas &aud claims under the FAA, not the TAA.'~ 

In conehsion, Relators have completely failed to provide any rational factual or legal 

basis for an application of the T M  in .this case, and it was their burden to do so. 

UI. CONCLUSION AND PRAYER 

For all of the reasons set forth above, the Nickells respectfilly request that this Court 

deny Relators' Motion for Rehearing In dl respects. However, for the reasons set forth in their 

Motion for Rehearing, also Pxled on July 12, 2006, the Nickells request that this Court clarify its 

June 28, 2006 Memorandum Opinion to state that the interlocutory appeal filed by Relators and 

consolidated with t h i s  action was not dismissed for lack of subject matter jurisdiction (or due to 

preemption), but was dismissed as moot because: f 2 )  the Court has determined the merits of the 

waiver issues when denying Relators' mandamus relief under the FAA; and (2) Relators have 

failed to demonstrate how or why t ie  TAA should apply, as they were required t o  do. The 

Nickells respectfully submit that the relief granted in the Court's June 28 Opinion and its waiver 

analysis were in all respects correc% and should not be disturbed. The Nickells W e r  pray for 

such other relief, at law and in equity, to which they may show themselves justly entitled. 

''In r e J D .  Edwards WorldSoluriavrs Compav, 87 S.WSd at 550-551. 
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Introduction 

In an tinusual df fate, the Texas 5upteme Court i~syed an impor t .~ t  

decision relevant to the issues in this case .almost at tke pame Bime the Court was is&xig 

its initial bpipioa 18 re Wilsojz Cpnstr. .&., 196 .S,W.3d 774 (Rx. 2096).. Wilson 

reitczatm the need to show prejudice 'before a fmdiqg of waiver canbe made. Appdll'lleas 

c~ncede cannot show prejudice, so based .on Wilmn, the Coud should wi:&draw .its 

opinion .arid judgment Etnd render judgment for ReLato~slAppelZ.ads+ 

Ar~ument . , . . . .  an$ . Authorities . . .  . 

1. Appellees have cogceded .$hat they failed ta prove prejudkh 

'In their 15 page Rwspanse, Appellees .not once argue that they .estab1'i,sh~d or 

swbdtkd any w idwe  on prejudice, despite &C fact &at fbe need for ,prejudice .was one 

of the -primary points ih the motion for rehearing, 'Instead, recognizing this defic;iency, 

they invite th is Court to be the first fn Texas to hold thirt prejudiie ig unnecessary. 

Accordbgly, the Court's malysis should be* with the undisputed fact thaiprejudlcg IS 

H3E, 'Based om ,the Texas .Supreme 430ul.e~~ 'mterpretation of the FAA .and TAA, 
prejudice is a reqnired element for waiver of an arbitragon ri.gkt, 

~ ~ p ; l l k e s  mwede that no ~ . e x m  0; ~ i f t h  .Circuit case ever hBs Wd that prejudtce 

need not be shown fez a waiver of .arb,itrati$n wzder any set.of circurn~~unc~s, Resp.~n&e 

at p. 8. Qwibthe omtray, k~ W ~ ~ S O P Z ,  (be Supreme Court M d  the dght to arbhtion wa8 
'.- 

not waived because she plaintiffs did not e,siablish .prreju&ce even though t i ~ ~ .  dgfegdants: 

(i) filed a cross-aotion; and .(ii) fle.d a sepmate Z~wsuif .seeking injunctive reiEef 196 



S.W.3d at 783. Given the Supreme .Coud?s oansistenj and zlnanimous holdings that 

p't!eJpdice must be show, the Court shoulld decEne Appellees' invitati~n to cr~ate 8 new 

rule o f  k2.W that dispenses with the Supreme CouTtYs ;p~ejudice r~:plirment. To do so 

would ign~re the ,presumption against waivr;r and the Supxme Co:urtd,s mimdate that rill .# 

doubts be nsdv,ed ip f m r  of arbitration. ld, 

Not only do Appellees seek: this ndm and aovd balding, 'but t h y  also ~oacade that 

Rdatms never .said, eifier br~31-y ,ar 'in w$thg> "we %rake bur fight ,to .arbitration" or 

words to that effect. Instead, Appellees point to Relators' wprnaits in onnbctios with 

Ble removai and YW related briefing, none of yhioh expressly addressed arbitration 

and all of which yere made a 8 ~ r  Relatws express& resewed.thei1: ar%i@ation right, one 

c,m only wonder how Relators %xpre~sIf' waived thpir arbitration right in procedural 

motion b.rkiEin8, if the defendants .in 'Wilson did ra.ot waive their rights by fomally 

'requesting affimative celief on fhe merits f r ~ q  the trial court, 

In my wen4 no Texas court ever bas distinguished between expreis waiver or 

implied waiver when assessing the meed to establish prejudiae. Indeed, the Supreme 

Court, h WE'~SOP~ and cwuntIess oases bgfore .Wjl,wa, has spdken df"w$ver," not C'irnplied 

miver" or 'fexpress wajver." Most importantly, what $3 clear is &at >t%p Supreme Court 

.abhor$ a finding pf  waive^. 

'8ecqpiiing that the ruliqg they mquest oonDicts with b:ilson and countless cases 
..d. 

before it, Appel~es suggest that the Court should ign~re the ~uirene Cmrt's 

intetpretatiofi o f  the FAA bkcame ''Texas waiver oases are inapplicable under an . a 

FkB,mrm.darnus analysis.""esponse at p.1, No d ~ b t  exists Ehat 'Wiban exemplifies the ,, 



iiuPrerne ~onrt's waiver ana1,ysis under the FAA. .NO doubt also .ex~exists tm 0li9 court in 

obligated ;to IDTLOW Suprem~ Court prpcede~f. SwiElcy Y. McCafn, 374 B.W. 2d 871, By5 

.(Te%. 2964) (~ourt :of Appeals is bound to follow the Iaw as declared by Sr,rpcerne Court), 

Thus, .the Court shc~u1d cSecI'ine Appellees" invitation to ignore and dep~d  from She . 

Supreme Court3s holdings. 

IU, .Hot only do Appdlee ask thi$ Court to create a new mle .of law at odds 
the Texas Supreme Court's holdings, but also they .~sk the Court t o  're!y on 
am-Texas, n b n d i h  ChtrriE anmbrity that is suspect at bkst. 

Appellees poiat to fbur cases in support of $$eSr position tha prejudice is not 

rkquired: .Gjlmgre v, ~h.earsoPu'ArnerZ:ca~z BxppvesaJ Inc, SIX F.Zd 108,122 (2d Cir. 19873, 

overrulgd 6y McDo~ndI DougIm Fia Carp, v. PetinsyI:va:nla Pbwer & Light, 84.9 P2d 

761,765 (26 :Cir, 3988); Jn ~ . e  Cuwenqy Conversion Fee Antt'trwt Lijig., 361 PSupp.2d 

237 f$,D.NN. 2005%; Miller Brewing Co. v. Fort Vorth Phi+ Co,, 78 1 F.2d 494,437 (5'h 

,Cir, 1986); and Cnbinatree.of Wisconsirz, Ina v, Xra$pnaid Cabi~siree, Xrzc., $0 F.3d 3.88, 

390 (1" Cjr. 1995). Those cas.es., however, pre unavailing. 

F t ' r ~ )  MtlIer Brewing does not di.stinguish between "express" and "implied" 

waiver, .In fafact, the vourt specifically ~ D Y P ~ ,  in its waiva finding, that .tbk party opposing 

atbitration had suffered ""subs-tangal de t r im~ t  and grejud$ce . . . ." Miller Brewing, 781 

F.2d at 4.97, 

Secotzd, Cabirietree itself acl~110wl~edge.d that its Lbno prejudice5' holding i s  a 

minority view that conflicts with .$he majority ~f federal c~urts that have b~mid&ed the 

issve. 50 F.Sd at 390.. h the' l l  yess ~fsince 'it =as Jssugd, many courts h a v ~  r+ji=cted. , 

and/ar criticized its holding. gee ZAS lnc. v. Miai-Ta~kers, UZTSR, Jptc., 79.6 N.%+2d 633, 

3 



537 (111. App. 2003); In re Flemtng.Co~~~anies. kc., 325 B.R. 687, 692 (93. 'Del Bbnkr. 

its m~tion $0 coapel mbitration-, and an awes1 achowledged tbg express . 
,renunciation. 8 11 F,2d .at :t2'12. Mote specifi.fzally, 'che apvant withdrew ,and abandoned 

i ts &bitradon motion. Id. However, the Gflmore c0.W dso wcErJlliw1edged that, "in an 

ambigaaw .si@atiofi,r' prejudice would be requ.ir.od. Jd. (citing Ruxh v. bppenheimev dt 

Fourth, i n  re Currency ~b~version is not an express waiver case. The oou@ 

merely acknowledged the GiJma;re holding and then found prejudice %ectiuse $lie case h d  

been litigated for 2 ye.ars, no arbkkaeon motion was .fil,ed until ,after the ~anrk mled a 

motion to didismiss directed tn the rnerii~s., md '%early m e  hundred depositions and the 

roviaw af Ims of thousands o f  pages of documenis rnad] beefi conducted.'' 361 

P.Supp.2d at 297-58, That hardly .~pp~CEima1efi &a facts irz the present case;. 

Inter'cstingly, Appellees also cjte Century JTndea, v. Viac,om Intern,, he., 2003 WL 

402792, '"4 (S.D.N.Y. Feb. 20, 20QS). That case, however, makes Relators' point. 

Although the c.gurt did admowled,@ the Gilmory holding, it disfbiguished Gilmore on the 

bash *mat the case involved a :clear and express renm~jition of the aibitratioa .right. Tbe 
- . -  . . . .  . .  

t.md~r the FAA and TAA as bteqrete.d by *e Texas Snpmme .Court a s  opp.ogd to the Second. Circuit 
Cburt of App,ea.ls), .even expr.e;js remaciatioh, if later withdrawn, 'w~u:ld r~tjdr,~ a shoybg of p~eJudice. 
ma$ Ss where Appellees' hypotbeticai .on paa@ 8 of their ReSp~ns'B d s s e s  the point. Of hbum .a bial 
court c.an find .W.a .case whm both parties to .an ar3itration qgeemet $onsent, as Appellees' hypothelic.d 
suggests. Bere, Relatats in fact ncvm "~nrrounced $0 the .&%I court: [or any .other CQU~%] .that they wished 
to waive any contractual arbitration rights $hey had , , . ." Response .at p. % E~en if they had, haw~ver, 
a~bitritzian would be xequircd, under. 'Wibm and other cases, if Relitwrrs later withdrew that 
mnaun~ncement, asswing no pxeju4ce to Appellees'had resulted. 

. . . , . . . -. ""r.r... . I  .,-, : . . . I . , .  .... . ...".. *-<, . . l - . .  .. ,. :-., , -.. . .. ~.,...+*.. " ...... I... r .  . r . .  .1,, -...,.. 186 



rnovant in .CeMury did not explicitly renonce ,its a&i&ation right, even though it fid not 

seek mbitradon until after more than 2 i/11 yeaus gf litigaiio~. 2003 WL, 402'192, *4 

Thus, the Cen&ry .court found that .Gifmb~.d's express waiver rule did nat apply. 2003 

Quite simply, AppdIees' auihoritieq, .at best, represent a dnority ppsliibn and do 

not warrant the creation of a new dacSrine never before  cognized in Texas, espe~i.&1ly iin. 

Xi:ght of *e Supremi Court's regent holding on tbm~ b&~c:s. 

TV, Bac.a;us.e the FA4 does not prgempt th& TAA, the Coud must capsider a 
matter O f  first ihpression under .the. TAA. 

Aa AppdXea~ ~oncde ,  i t  is now char &at the FAA dgw nQt .preempt the TAA. 

Appellees misconstrue Relators' ar~jum$n$s ixl this regad. Response at p. 10. ,Obviously, 

if the Court orders arbi'tration under the FAA, Relators' interbcu$ory appeal under .the 

TAA is moot or -"immaterial." Relators would not expect the Court to send the oase to 

qrbitration mice. 

-Oa the other hand, 8 de~idl of atbithiion under the FAA presented in Relatotsq 

mandamus petit!on does not .moot R01ato~~nterlo~'~toliy appd under the TAA, If 

Appc:Ue&s are correct that a denial sf arbitration under the FAA mooits ah int@rIomtory 

.appeal under Ule TAA, one can sly won& why the TAA was at issue in W ~ ~ X Q P E ,  in light 

of the coufl of appeals" .ruling under &e FAG. 

Bec~use fhe TAA i s  not preemptad, ah .mplysis under the TAA is d&r& - Mars: 

specif1~d.1~) the minority position cases deed by Appellew are federal .oasQ corrsmhg 

the FAA. No court has eve? addressed whether .pnder $he TAA expzss wd3t"er is differ~nt 



,than implied waiver anillor whether ti finding sf '"express ur~iv$r*' di,spenses with the 

mad to &OW pre;jvdir;c. A~~ordmgIy, the Court should to take up this fssve of first 

impfession. in connection wit% Relalors' Snte~Zocutor'y appe,al, TIre CQW ehould de~ide 

whether 3 is appropriate to incorporate the Cub.iwtrec and Gilmoi.~ minDliey hoZdirz.g$ : 

:under the FAA into the TAA In light of the Supreme C.QUIA"~ @p1: waiver h~kIirn:g~~ 

.Relatots sugges.t , . dhaf the *Supreme Court would not accept that minbrity positioa as an 

interpretation of the TAA. 'h any event, an analysis under .ehe TAA i.s ne'q.essary. 

Next, Appellees claim t%at they have ."consisientI.y ndted .that Texas l ~ w  does not 

,apply to issues relazed to the "mterpretaiion or waiver of tenqs in the arbitration 

.agreements." Response at pp. 12-13. The 0721y citations fm that statema are 

App~llees' gat-szcbrnissi.~~~ letter brief sind a passing x~ferenc~e, in :footnote I01 of a brief 

GIed in the trial c~urt ,  to the choice of law provision. Response at p,. 13, n,42, Relatom 

never argued, before oral argumeqt in this Court> that the TAA did not apply becaws of 

the choice of law provision. Relatars never submitted any New Yo& law tha Cow, 

fnu~h less explain bow it differs, if .at $1, from the 'TAA. See Mckinney's C.P.L*R. 5 

7501 er mq. ..(New York" arbitration act. upholdiqg ~nfurc,ement of arbifration 

agreemeatsj. Appellees argument i'n &is regard therefore is a .r.ed-%eerriag, 

V, The Court's rul.ing means that arbitration issyes j1?: &~tIti-dlstrict litigation 
case$ can sever be decided by .a sirz:gIe t.ran~fer~e,judge* 

The pr~cdcal afXIe.~.t of the Court's ruling should be cpnsidered, 'If the - C~mt'g 

opi&~n stands, no iit-!gan~: in dtldistrict litigation ..can aEox4 to await MDL transfer 

bef~re presenting its motion to ccrmpel a r b i ~ t i ~ i l ,  Such a litigant, to a d d  a waiver 

6 



a 3 : ~ m ~ ' w l U  ba.requife.d to $&mi$ the nrb?~ati.on issue Before transfer, Acc~rdingfy~ in 

MDL secwities and other proceedings, .hundreds, g~rhaps &op8ands, of judges will hear 

and .wIe op motions ti campel arbitration based on the same or s a l a r  &bitrag@# 

agreemmts, daims .and  fact^, T'husus, the pfimary pu.rpo$,~es behind 28 V.S.C. $ 14'7 - to 

stv.oid a waste of ju&~ial resourFes a d  in~onsistent mgqgs --. will be thw ,~ed .  

Appdlees Iwy would arm &at a defendant ia that situation cou1d avoid waiver 

by carefully choosisg its woxds'in its, &msferfre2at.ed bd&~g. ,A &iFendant,soe@.fig MDZ 

transfer over a p1dntifYS objectios, however, o m o t  avo44 T E ~ C ~ C ~ G ~  to 'Pfe-:~al 

activities" and "duplisative discovery." Indead, those are some of &!: f~ctolrs to be 

gonsidered for MDL tcamfet under 28 U.5.C. 9 1407, See, e.g., liz re Medical Waste 

Thus, .MDL 1iti.ga11.t~ d l 1  be put. $0 a Hobson'.$ Aoice: either seek arMtration 

before MDL transfer in t33e m ~ n y  and disparate forums (and file all -~eoessa@ appe.als ,b 

many and disparate forums), w seek MDL trmfm wifhouS proyYing or "arguing .the 

opinion will be the rpflmary source of that diIe'mma. $?.elatoss suggest that the CCJU~E 

should reconsider f ts ?pixiion for this xwson. 

Relators -requasi that the .C~urk grant &eIratbrs" motion for rehearing, mwse  or 
4. 

,vac.ate the trial coutrfs .order denying Relators' h i 5 ~ t h  to .Com$.el Arbitkition, and p a t  

Relators ,my 0the.r relief to whhh they -may be ~ntitjed. - 



4,' 
James W, B u w , ~ ~  
State Bar No. 02723305 

Charles A. Cau 
State Bar No, 0728 1500 

. . E m 5  & OZCHRIST, 
a Profeasiond Cuporation 
1445 Ross Av.~,, .Suite 3200 
,Dallas, Texas 7.3202 
(214.) 855-4500 
(214) 85,s-4308 {fax) 

ATTORNEYS FOR .~];ATORS/APPELLE~S 

CERTZPICATE , .  . . .  OF . .SLRV3C$ . 

I hefe'by ,ctxti$ &aa.a .true and cone& copy ef the a ~ a v s  md foxeg~hg h s  been 
served by cwtified mail, return receipt requested upon .the f.~itl.oMng ~omsef of mcmd m 
fhis ~ day of September* 2 006: 

Richaxd A, Sayles 
Will .S. Sriycler 
S,ayl,es Lidji 62 Werbna 
4400 Renaipsmce Tower 
1.201 Elm Street 
Dallas, Texas 75270 

The Honorable Sally L,,. M.o~tgomery 
Judge of the County .Court at Law No, 3 
$0 I R ~ ~ o r d s  Bvildkg 

. . . . . -. .. . ,<. ... r .*-_...+ ... ....,,... . .. ..-.. d,-._. . .. . , . , . * . _ . . , . . I ,  ......-..lr. . ., r.. .. , . . . A  .., r , _ _  ,_. . 190 
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REGEXWED 
In the Court of Appeals 

Court of Appeals 
Fifth District of Texas at Dallas SEP 1 8 2006 

Lisa Matz 
No. 05-05-01 430-CV Clerk, 5th District 

ROBERT A, NTCKELL AND NATALIE BERT MCKELL'S 
SUR-REPLY TO RELATORS' MOTION FOR R3EHEAHNG 

Real Parties in Interest Robert A. Nickell and Natalie Best Nickefl (the "Nickells") 

respectfblly submit this, their Sur-Reply to Relators' Motion for Rehearing as follows': 

For the most part, Relatorsrs' '"eply to Appellees' Response to Motion for 

Rehearing" ("Reply Brief') argues nothing that has not been argued ex2raustively in the 

parties' previous briefmg. MI but one of its arguments are dkji vu all over again, 

Among other things, Relators again ignore the distinction between express and implied 

waiver and errantly argue that, even if there is distinction, a showing of prejudice is still 

required for express waiver. Further, they again neglect the Texas Supreme Court's 

d i n g  in In re: J.D. Edwards and offer no expIanation for how the TAA could possibIy 

apply here.' While in re: ViVilson held that the FAA does not pre-empt the TAA, it does 

While h e  Nickells recognize &at the Court does not usually condone sur-replies such as this, they are only 
submitting this one because Relators have introduced a brand new argument in their reply brief. Therefore, the 
Nickells respecfilly request the Court's indulgence for tbk brief sur-reply. 

In re J.D. Edward World Solutions Company, 87 S.W.3d 546 (Tex. 2002). 



not undermine In re; JD. Edwards' holding that a party must demonstrate how the TAA 

applies in the first place.3 

Aside fiom rehashing the same arguments, after xouzlds and rounds and hundreds 

of pages of briefing in the trial court and th is  Court, Relators' Reply Brief introduces a 

brand new argument. Relators now argue that the Court should consider that its ruling 

might force parties in Relators' circumstances into a ""Hobson's choice" where &ey mst 

either: (1) waste judicial resources by filing numerous motions to compel arbitration in 

the various state courts where similar actions a e  pending against them; or (2) save 

judicial resources by removing the case to federal court, then seeking to transfer and 

consolidate it into a federal multidistrict litigation at the risk of expressly waiving their 

alleged arbitration rights. But Relators forgot to remind the Court that the second option 

was never a legitimate one for them because this case could rtof be property removed to 

federal couri or transferred and consolidated into the mulh'district litigation. 

Again, when the Nickells persistently challenged Relators' removal position, 

Relators ultimately conceded that they could not defend it and stipulated to a remand! 

SO, in truth, Relators' "Hobson's choice" was: (I) move to compel arbitration in state 

court; or (2) groundlessly remove the case and persuade the muftidistrict litigation panel 

to transfer and consolidate it with statements that amount to express waiver. While the 

obvious and only viable option was the first one, Relators chose the second. 

In re D. Wilson Consmction Company, 196 S.W.3d 774 (Tex. 2006). 

See Vol. Un: of Record in Support ofPetition for Writ of Mandamus hIed December IS, 2005 at Tab M, pp, 928-29, 



Relators' ''HO~SOII'S choice'' argument also implies that they always intended to 

seek arbitration, but felt it wwouId be more efficient if they did so once the case got 

comolidated and situated in the MDL. Nevertheless, they have conceded that they never 

informed the multi&skict litigation panel. ar the MDC court of their supposed intent to  

mbibate. And, despite the numerous cases they have consolidated Into the MDL, they 

have failed to cite a singla MDL case where they have moved to compel arbitration. 

Relators clearly had rio intention of arbitrating t h i s  case if they cadd keep it in the MDL, 

wJich they could not do. 

For the reasons set forth above and in their Response, the Nickells respectfully 

request that the Court deny Relators' Motion far Rheazing in its entirety. 

State Bar No. 17697500 
Will S. Snyder 
State Bar No. 00786250 
S A ~ E S  I WERBNER, P.C. 
4400 ~enaissance Tower 
1201 E h  Street 
Dallas, Texas 75270 
(2 14) 939-8700; (2 14) 939-8787 Facsimile 

ATTORiWYS FOR TEEE NICKELLS 


