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STATEMENT OF THE CASE

Relators (collectively, " Citigroup™) removed the underlying case to federal
court, requested a transfer to an MDL court, and then agreed to a remand back to
state court. Judge Saly Montgomery then ruled that Citigroup waived its right to
arbitrate even though the plaintiffs did not even a#empt to show they were prejudiced
by the removal. (Apx. Tab A). Refusing to disturb Judge Montgomery's order, the
Dallas Court of Appeas — without mentioning the prejudice requirement — held that
Cidgroup’s federal court pleadings expressly waived its right to arbitrate. (Apx. Tab
B). After Citigroup directed the court's attention to In re D. Wilon Const. Co, 196
S.W.3d 774 (Tex. 2006), the court revised its opinion to address the Texas Arbitration
Act but again held that Citigroup waived its right to arbitrate without any mention of
the prejudice requirement in Wilson. (Apx. Tab C).

Other Information Required By Rule 52.3(d)

Respondents: Honorable Sdly Montgomery, County Court at
Law No. 3, Dalas County, Texas, Court of
Appeals for the Fifth District of Texas.

Date Mandamus Petition was
filed in Fifth Court of Appedls: December 15,2005.

Court of Appeals Panel: Michael O’Neill (authoring justice); Joseph
Mortis; AmoS Mazzant.

Citation for Court of
Appeas Opinion: Orig. OD.:In re Citigroup Global Markess, Inc., 2006
WL 1753076 (Tex. App.—Dallas June 28,2006);

Op. on Rchearing: not yet picked up by West
Publishing. (Issued Sept. 26,2006).
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STATEMENT OF TURISDICTION

The Court has jurisdiction under Tex. Gov’t Code $22.002.
ISSUES PRESENTED

1. Did the tria court abuse its discretion by holding that Citigroup waived
its right to arbitrate under the Federal Arbitration Act when there was
no evidence that the Nickells suffered prejudiceas a result of Citigroup's
federa court removal and MDL transfer activities?

2. Was the tria court's order denying Citigroup's motion to compel
arbitration without proof of prejudice proper under the theory that
Citigroup expressy waived its right to arbitrate such that a showing of
prejudicewas not required?

3.  The court of appeals did not address the prejudice requirement in its
opinion. Should this case be sent back for a determination of the
prejudice issue in accordance with Texas Rules of Appellate Procedure
47.1 and 52.8(d), which require a court of appeals to address every issue
raised and necessary to the disposition of acase?

4. To the extent the tria court's order denying arbitration is based on the
notion that Relators are not entitled to clam the benefits of the
arbitration agreement with respect to Mr. Nickel's clams, did the trid
court abuseits discretion?

WHY THISCASE ISIMPORTANT

Until now, no Texas appellate court has ever held that a party expressly waived
its right to arbitrate — and particularly not through conduct in the course of litigation
rather than explicit statements of waiver. Only one other Texas appellate court has
even addressed an alegation of expresswaiver, and that court refused to find waiver.'

Lacking this Court's guidance, the lower courts held that litigation-oriented statements

v Bristow v. Jameson, 1996 WL 277138 (Tex. App.—Houston [Ist Dist.] 1996, no writ) (not designated For
publication).



— madein federal court remova and MDL pleadings that make no specific reference
to arbitration — are sufficient to deprive a defendant of its right to arbitrate without
any proof that the plaintiff was prejudiced. A new theory for denying a party its right
to arbitrate has thus been introduced into Texas jurisprudence: A party may be found
to have expresdy waived its right to arbitrate — even though it has never specifically
and unequivocaly renounced that right — and the prgjudice requirement may be
dispensed with altogether. The notion that express waiver does not require a showing
of prejudiceis the minority position in the federa courts, and this Court should not

permit that theory to take rootin Texas.

STATEMENT OF FACTS

1. The WorldCom bankruptcy spawns numerous lawsuits, most of which
end up in afederal MDL court.

In the aftermath of WorldCom’s July 2002 bankruptcy, more than 150 lawsuits
were filed by plaintiffs, such as the Nickells, seeking recovery from third parties for
losses they incurred in WotldCom securities. Seeln 1€ WorldCorm, Inc. Sec. Litig., 294 F.
Supp. 2d 431, 434-35 (SD.N.Y. 2003). The federa MDL panel transferred and
consolidated the federa cases in an MDL court - the U.S. District Court for the
Southern District of New York. Id In '© WorldCom, Inc. Sec. & “ERIS.A” Litig., 226 F.
Supp. 2d 1352 (J.P.M.L. 2002). Most of the state court suits were removed to federal
court and aso transferred to the MDL court. Id The transferred and consolidated

cases are now pending in the MDI., court.



2. The Nickells ignore thar promises to arbitrate and instead sue
Citigroup.

Citigroup Global Markets Inc. is a broker-dealer and a subsidiary of Relator
Citigroup Inc. (R.Val. 1, p. 44). Kobert A. Nickell and Natalie Bert Nickell, plaintiffs
below, were Citigroup customers. (R. Vol. I, pp. 11-13). Mr. Nickel's paperwork
with Citigroup contained broad arbitration clauses. (R. Val. I, p. 48-49). Mrs. Nickell
(formerly Nataie Bert) dso sgned agreements containing broad arbitration clauses.
(R. Vol. I, pp. 52-57). After WorldCom’s bankruptcy, the Nickells ignored their
promises to arbitrate and instead sued Citigroup, aleging that false and mideading
research reports caused them to invest more than $4 million in WotldCom securities.
(R.Val.l, pp. 10-13).

3. Citigroup removes the Nickells claims, obtains a trander to the federal
MDL court, and then agreesto a remand back to state court.

Citigroup removed the Nickels clams to federa court in Dalas, stating that it
was "' appearing specidly so as to reserve any and dl defenses available under Rule 12
of the Federal Rules of Civil Procedure or otherwise. . . .” (R. Vol. II, p. 308). The

Nickells moved to temand. (R.0 111p. 393). At about the same time, Citigroup
notificd the MDL Panel that the case wes subject to transfer to the MDL court. (R

Vol. 11, pp. 658-59). The following events then took place;
Citigroup asked the Dallas federal court to stay dl proceedings
until the MDL Panel determined whether the MDL court would

conduct pre-trial activities. (R.Val. I, p. 533).
o Before the Dalas federa court ruled on the say motion, the
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MDL Panel conditionaly transferred the case to the MDL court.
(R Val.1I, p. 572).

° The Nickells moved to vacate the transfer order. (R. Vol. II1, p.
797).

° The MDL Panel overruled the Nickells motion and issued a find
transfer order. (R.Vol.11I, p. 897).2

The Nickells filed papers arguing that a remand was appropriate.
(R. Vol. I1I, p. 899).

o Citigroup decided to agree to a remand, and the parties stipulated
"that this action shall be and hereby is remanded to the County
Court a Law No. 3, Ddlas County, Texas, where the action was
originally filed" (R.Vol. I, p. 928).°
Citigroup adways intended to preserveits right to arbitrate this case and other
actions brought by Citgroup customers once it weas finaly determined which court
would conduct pre-trial activities and the Nickells subject matter jurisdiction
arguments wete resolved. (R. Vol. |, pp. 137-38). Indeed, Citigroup's motion to stay
in the Dallas federal court stated that it was filed without waiver of any defenses
"including, but not limited to, . . . the requirement that Plaintiffs arbitrate, not litigate,

their daims™ (R. Vol. 11, p. 539, n.1).

4. Citigroup moves to compse arbitration.

After remand, Citigroup filed its first pleadingsin the trid court: an Original

2 Once the case was transferred to the MDL court, it became subject to that court's May 2003 Consolidation
Order. (R. Vol. 1, pp. 125-35). Under that order, Citigroup was not required to respond to the Nickells
pleadings. (R. Vol. 1, p. 127). The same order also preserved dl of Citigroup's defenses. (R. Voal. |, p. 127).

* In the stipulation and order, to which the Nickells agreed, Citigroup again specifically stated that it was
“appearing specialy to reserve any and al defenses...." (R. Vol. IIL, p. 928).
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Answer and Motion to Compel Arbitration and Stay Proceedings and Brief in
Support. (R.Voal. I, pp. 31, 35). Citigroup moved to compel under both the Federal
Arbitration Act (FAA) and the Texas Arbitration Act (TAA). (R. Vol. I, p. 35).
Before filing the arbitration motion, Citigroup did not, in any court: (i) seek, obtain,
respond to, or object to discovery; (ii) move for summary judgment; (iif) move for
judgment on the pleadings, (iv) seek a tria setting; or (v) file any cross-clams,
counter-claims, or third-party clams. (R. Vol. I, p. 137).

Moreover, with the exception of moving to dismissin the Dallas federal court
under Federal Rule 12(b)(6), as it was required to do, Citigroup never sought a ruling
from any court regarding the merits of the Nickells clams. (Id.). And immediately
after filing the motion to dismiss, Citigroup told the Nickells counsel that the Nickells
need not respond to the motion at that time because Citigroup was not then seeking a
ruling. (Id). The Nickells never responded to the motion, and no court ever ruled on
or considered the motion. (1d).

Not only did Citigroup refrain from actively litigating the case, but Citigroup
never, oraly or in writing, directly or indirectly, advised any court that it was waiving
its right to compel arbitration. Nevertheless, the Nickells argued: (i) that Citigroup
waived arbitration by removing the case to federal court, obtaining transfer to the
MDL court, and ultimately agreeing to a remand to the trial court; and (i) that
Citigroup Global Markets, as successor to Smith Barney and Salomon Smith Barney,

Inc. — the parties to the arbitration agreements with Mr. Nickell — and Citigroup, Inc.,
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parent of Citigroup Global Markets, are not entitled to clam the benefits of the
arbitration agreement Wt h respect to Mr. Nickdl's clams. (R. Vol. |, pp. 72-92).

5. JudgeMontgomery denies Citigroup's motion to compel arbitration, and
the Dallas Court of Appealsrefusesto issue mandamusrdlief.

After Citigroup replied to the Nickels opposition (R. Vol. I, p. 94), Judge
Montgomery conducted a hearing. (R. Vol. I, pp. 196-254). Judge Montgomery
denied the arbitration motion in its entirety. (R. Vol. |, p. 296; App. Tab A).
Citigroup perfected an interlocutory appeal under the TAA and aso sought
mandamus relief under the FAA. It is undisputed that the FAA appliesin this case.

The court of appeds held that the FAA preempted the TAA. (Apx. Tab B).
The court then held that Citigroup was not entitled to mandamus relief becauseit had
expressy waived its right to arbitrate. (Apx. Tab B). The court found that a number
of statements in Citigroup's remova and MDL transfer pleadings amounted to an
express renunciation of the right to arbitrate because the focus of the statements was
litigation. The statements in Citigroup's federal court pleadings that were cited by the
court of appedls — dl madein the context of papers directed at forum and not at the
substanceof the action — included these:

o There is almost complete overlapin the parties and witnesseswho
would be required to engage in document production and
depositionsduring pretrial discovery.

. Consolidation of pretrial proceedings will prevent an enotmous
duplication of discovery, waste of judicid resources, and

inconsistent rulings that would inevitably follow wete each action
to procced separately.



° [G]iven the amount of discovery taken in the MDL proceeding,
the parties to this case could much moze rapidly prepare this case
for tria in the MDL Proceeding,

A transfer will streamline pre-trial matters, avoid duplication,
conserve resources, and hurry the case towards trial.*

o [Citigroup] merely wish|es] to see this action adjudicated in the
most efficient and logical location.

(Apx. Tab B).

As support for its holding that Citigroup’s statements expresdy waived its right
to arbitrate, the court cited a Second Circuit case and a Seventh Circuit case.” (Apx.
Tab B). In those cases, which involve markedly different fact situations, the courts
applied the minority position: prgudice need not be shown when a party expresdy
waives its right to arbitration. Accordingly, the court of appeals made no mention of
the prejudice requirement.

6. Thecourt of appeals again fails to address the prgudice requirement on
rehearing.

The day after the court of appealsissued its opinion, this Court decidedin In re
D. Wilson Const. Co, 196 S.W.3d 774 (Tex. 2006). There, the Court reiterated that a
defendant's waiver of the right to arbitration under the FAA cannot be established

without a showing that the plaintiff suffered "sufficient prejudice to overcome the

+ Among the ways in which the MDL court was capable of streamlining the proceedings, of course, was in
deciding motions to compel actions to arbitration.

> Gilmore v. S, hearson] American Express, Inc., 811 F.2d 108 (2d Gr. 1987), overruled ON other grounds by McDonnell
Douglas AN COP. v. Pennsylvania PoNg & Light Co., 849 F.2d 761, 765 (2d Cir. 1988); Cabinetree of Wisconsin, In.
v. Krafiraid Cabinerry, Inc., 50 F.3d 388 (7th Cir. 1995).



strong presumption against waiver." Id. at 783. The Court aso explained that the
FAA does not automatically preempt the TAA. Id. at 779-80.

Citigroup moved for rehearing, asserting that the court of appedals had erred in
holding that: () the FAA preempts the TAA; and (i) Citigroup waived its right to
arbitration despite the lack of any proof that the Nickells were prgudiced. (Apx.Tab
D). Citigroup urged the court of appedals to correct both errors. With respect to the
prejudiceissue, Citigroup argued:

The Court was required to, but did not, address [Citigroup's] prejudice

arguments. Wes ». Robinson, 180 S.W.3d 575, 576 (Tex. 2005) (per

curiam) (reversing and remanding because court of appeds did not
address every issue raised and necessary to find disposition of appedl, as
required by Tex. R. App. P. 47.1); se also Tex. R. App. P. 52.8 (d) ("Rule

47 is applicable to an order or opinion by a court of appeds [in an

original proceeding].. . .”).
(Apx. Tab D).

In their response to Citigroup's motion for rehearing, the Nickells again made
no effort to establish that they had suffered prejudice from Citigroup's removal
activities because they could make no such showing. (Apx. Tab E). The court of
appeal s withdrew its prior opinion and issucd a new opinion on September 26, 2006.
(Apx. Tab C). Inits new opinion, the court held that: ** The parties agreed New Y ork
law would govern any dispute arising from their agreements. Thus, there is no
contractual or legd bads for applying the TAA to the facts of this case. Accordingly,
we dismiss [Citigroup's] interlocutory apped.” (Apx. Tab C). The court' remained

silent, however, on the pregudice requirement and again denied mandamus relief

8



undet the FAA.

SUMMARY OF THE ARGUMENT

Citigroup did not expressly waive its right to arbitrate. Express waiver requites
a specific, direct, and unequivocal statement that the party is giving up the right in
question. Citigroup’s statements in its federal court pleadings certainly do not make
such a statement. Even if Citigroup’s conduct could be found to be express waivet, a
finding that a defendant expressly waived the right to arbitrate should not dispense
with the prejudice requirement. If the defendant changes its mind before the plaintiff
is prejudiced, then why should the defendant be deprived of its contractual right to
arbitrater After all, there is a strong presumption in favor of arbitration. The lower
courts’ hostility to arbitration is a vestige of “an era when coutt congestion was not a
majot problem as it is today, and in modern times a policy encouraging agreements to
arbitrate is preferable.” ILH. Lacy Co. v. City of Lubbock, 559 S.W.2d 348, 352 (Tex.
1977).

ARGUMENT

1. This Court has repeatedly held that a party tesisting arbitration on
waiver grounds must establish that it has been prejudiced by the other
party’s conduct.

The day after the court of appeals issued its ofigimal decision, this Court
decided I r¢e D. Wilson Const. Co., 196 S.W.3d 774 (Tex. 2006). On the same day, the

Coutt denied the motion for rehearing in In re Vesta Ins. Group, Inc., 192 SW.3d 759

(Tex. 2006). In both cases, the Coutt emphasized what has long been the law: a party

9



resisting arbitration on waiver grounds in a case governed by the Federa Arbitration
Act must establish " sufficient prgjudice to overcome the strong presumption against
waiver." Wilson, 196 S.W.3d at 783; Vesta, 192 S.W.3d at 763.

Wilan reiterated what the Court said three months earlier in Vesta: waiver of
the right to arbitratewill not be found unless the defendant has " substantially invoked
the judicial process to its opponent's detriment." Wilson, 196 S.W.3d at 783. For
example, the defendants in Wilsen did not waive their rights to arbitrate because the
plaintiff failed to demonstrate how the defendants’ pursuit of litigation ""worked to
[the plaintiff's] detriment."” 1d. Likewise, the defendantsin 1eszz — who litigated in
the trid court for two years and who initiated extensive discovery — did not waive
their rights to arbitrate because the plaintiff did not establish sufficient prejudice to
overcome the strong presumption against waiver. Vesta 192 S.W.3d at 763.

Below, Citigroup argucd that it should not be held to have waived its right to
arbitrate because the Nickells produced no evidence of prejudice. (R. Vol, | at 110).
Inits motion for rehearing, Citigroup directed the court of gppeals attention to Wilson
and Veda usrged the court to address the prejudice issue, and reiterated that the
Nickells had produced no evidence of prejudice. (Apx. Tab D). The court ignored
Citigroup’s plea and issued a new opinion on rehearing that makes no mention of the
prejudice requirement. By doing so, the court of appeals violated Texas Rule of
Appellate Procedure 47.1, which aso appliesin mandamus proceedings. Tex. R. App.
P. 52.8(d). Rule 47.1 requires a court of appedals to address every issue raised and

10



necessary to final dispositionof an appeal. Wes ». Robinson, 180 S§.W.3d 575,576 (Tex.
2005) (per curiam).

2.  The federal cases reied on by the court of appeals, holding that
pre udiceneed not be shown, represent an untenable minority position.

The court of appeals apparently decided to remain silent on the prgjudiceissue
based on two federd court decisions cited in its opinion: Gélmore ». Shearson/ American
Express, Inc., 811 F.2d 108 (2d Cir. 1987), overruled on other grounds, McDonnell Douglas
Fin. Corp. ». Pennsylvania Pover & Light Co., 849 E.2d 761, 765 (2d Cir. 1988); and
Cabinetree 6 \Msconsin, Inc. v. Kraftmaid Cabinetry, Inc., 50 F.3d 388 (7th Cir. 1995). In
those cases, the courts held that a finding of express waiver does not require a
determination that the party resisting arbitration suffered prejudice. Gilmore, 811 F.2d
at 112-13; Cabinetree, 50 F.3d at 390.

The "no prgudice” rule in Gélpore and Cabinetree has never been embraced in
Texas and should be rejected because it represents an untenable minority position in
the federal system. As one commentator observed, Cabinetree’s ''focus on choice,
election, and manifest intent not to arbitrate without requiring a contemporaneous
finding of prejudice constitutes a significant departure from other circuits precedent. .
.. Matthew Forsythe, The Treatment of Arbitration Waivers Under Federa/ Iaw, 55 Disp.
Resol. J. 8, 16 (May 2000); see a/se JamesW. Davis, When DoesA Party Waive Is Right
To Enforce Arbitration?, 63 Ala. Law. 43, 48, n.6 (2002) ("The Cabinetree opinion . . . held

that the party opposing arbitration did not have to prove that it suffered prejudicein
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order to defeat arbitration on grounds of waiver. In this respect, Cabinetree is
inconsistent with Alabamaand Eleventh Circuit law.").

Indeed, the Cabinetree court itself conceded that it was in the minority. 50 F.3d
at 390. Federal and state courts - including the California Supreme Court — have
squarely rejected Cabinetree’s holding that no pregjudice must be shown. Se eg, Inre
Heming Companies, Inc., 325 B.R. 687, 692 (D. Del. 2005); LLAS, Inc. v. Mini-Tankers,
USA, Inc, 796 N.E.2d 633, 637-38 (Ill. App. 2003); S~ Agnes Med. Crr. v. Pacificare ¢
California, 82 P.3d 727, 738 & n.6 (Cal. 2003); ¢ In re Cingular \iVebess 1.1.C., 2003
WL 1884184, at *1 (Tex. App—Beaumont 2003, orig. proceeding) (defendant's
removal to federal court did not waive right to arbitration absent showing of
prejudice). If the California Supreme Court has regjected the no-prgjudice rule, then
certainly it should not be thelaw in Texas either.

3. In any event, this case doesnot involve expresswaiver.

Even if express waiver were a viable exception to the pregudice requirement,
this case would not fit within that exception. The Nickells have taken an implied
walver case and labeled it "' express waiver” in an effort to avoid the requirement that
they show prejudice, because they cannot do so.

Waiver generdly takes one of three forms: (i) express renunciation; (iti) Silence
or inaction for such an unreasonable period of time as to indicate an intention to
waive the right; or (1) other conduct that mideads the opposite party into an honest

belief that the waiver was intended or assented to. _A44ord, Meroney & Co. V. Rowe, 619
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S.W.2d 210, 213-14 (Tex. Civ. App.—Amarillo 1981, writ refd n.re.) (cited with
approval in Tenneco Inc. v. Enterprise Prod (. ,925 S.W.2d 640, 643 (Tex. 1996)). The
court of appeds incorrectly held that Citigroup expressly renounced its right to
arbitration even though Citigroup - after the case was removed to federa court —
specifically reserved its right to require “that Plaintiffs arbitrate, not litigate, their
claims.” (R. Vol.II, p. 539, n. 1).

"Expresdy" means in "direct or unmistakable terms; explicitly; definitely;
directly,”” and '"renounce” means to ""make an affirmative declaration of
abandonment.” Se Black's Law Dictionary 522, 1166 (1979). Thus, "express
renunciation™ requires a specific, direct, and unequivocal declaration that the party is
giving up the right in question. Citigroup’s statementsin its federal court pleadings
not only do not expressly waive arbitration, but they expresdy preserve the right to
arbitrate. S Gilmore, 811 F.2d at 109 (finding exptess waiver based on "express
withdrawal of an earlier motion to compel arbitration that waived any contractual
right [defendant] might have had to compel arbitration of those dams'); s also
Walker . Countrywide Credit Indus., Ine., 2004 WL 246406, at *2 (N.D. Tex. 2004)
(“Countrywide’s assertion that this Court may properly consider claims brought under
Cdlifornia state laws does not constitute an express waiver of arbitration."); Holm
Sutherland Co., Inc. v. TOM of Shellby, 982 P.2d 1053, 1056 (Mont. 1999) (“There is no
evidence that Sutherland ever explicitly waived, ordly ox in writing, its contractual

right to demand arbitration, which would normally be the means of accomplishing an
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express waiver of that right.").

Because Citigroup did not expresdy renounce its right to arbitration, any
finding of waiver would have to be based on the "intentional conduct inconsistent
with claiming that right" prong of the waiver test. See Jernigan v. Langley, 111 S.W.3d
153, 156 (Tex. 2003). Waiver by conduct requires proof of prejudice. A.B.F. Freight
Sys., Inc. v. Austrian mport Serv., Inc., 798 S.W.2d 606, 610 (Tex. App.—Dallas 1990,
writ denied). And in the arbitration setting, there must be evidence of sufficient
prejudice to overcome the strong presumption against waiver. Wilson, 196 S.W.3d at
783. The Nickells produced neither evidence of express waiver nor evidence of
prejudice sufficient to overcome the strong presumption against waiver.

4, Citigroupisentitled to enforce Mr. Nickell's arbitration agreements.

The Nickells erroncously argued below that Mr. Nickell has no arbitration
agreement with Citigroup. Mr. Nickell signed two agreements containing arbitration
provisons. The first, between Smith Barney and Robert Nickell, specificaly states
that it “shall enure to the benefit of Smith Barney's present organization, and any
successor organizationor assigns.' (R.Val. I, p. 48). The second, between Robert A.
Nickell and SSB, likewise provides that it ""shal inure to the benefit of SSB’s present
organization and any successor organization or assigns.' (R. Vol I, p. 50). SSB and
Smith Barney are predecessors of Citigroup Global Markets, which is a subsidiary of
Citigroup Inc. (R. Vol. I, p. 44). In fact, the Nickells have judicially admitted that

Citigroup Global Marketsis the corporate successor to SSB and that Citigroup Inc. is
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Citigroup Global Markets parent company. (R. Vol. I, pp. 1-3, 9, 17).

As with any contract, a successor-in-interest can be bound to the terms of the
arbitration agreement signed by a predecessor-in-interest. See I n re Kepka, 178 S5.W.3d
279, 295 (Tex. App.—Houston [Ist Dist.] 2005, orig. proceeding). It follows that the
same successor-in-interest may enforce the arbitration agreement. See Lippus V.
Dahlgren M g. Co., 644 F. Supp. 1473, 1482 (E.D.N.Y. 1986). Thus, Citigroup may
enforce the terms of arbitration agreements to which its predecessorsin interest were
parties. See In re GTE Mobilnet of South Texas Ltd. Partnership, 123 S.W.3d 795, 798
(Tex. App.—Beaumont 2003, no pet.).’

CONCLUSION AND PRAYER

The notion that express waiver of the right to arbitration may be established
without a showing of prejudice cannot be squared with this Court's adoption of the
majority position that the FAA requires a showing of prejudice. Moreover, even if
“expresswaiver' were aviable exception to the preudice requirement, this case would
not fit within that exception. Accordingly, Relators pray that the Court grant this
Petition for Wit of Mandamus, vacate the trial court's order denying Relators motion
to compel arbitration, and order the tria court to grant the motions to compel

arbitration. Relators also request any other relief to which they may be justly enttled.

¢ Below, the Nickells relied on Milnesy. Salomon, Smith Barney, Ine., 2002 WL 31940718 (N.Y. Sur. 2002). But
the arbitration clause in Milnes limited its applicability to predecessor firms. Id at *14. Moreover, in Milnes
there was no evidence that the accountholder received the arbitration agreement or that it was otherwise
caled to the accountholder's attention. A so, the case involved funds of a decedent and, under New Yor k
law, such cases must proceed in Surrogate Court. Milres, 2002 WL 31940718 at *5, 7.
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VERIFICATION

STATEOFTEXAS  §

§

COUNTY OF DALLAS §
Before me, the undersigned authority, on this day personally appeared James
W. Bowen, known to me to be the person whose nameis subscribed below and who,
upon his oath and based upon personal knowledge, stated that (i) he is one of the
attorneys of record for Relatorsin this original proceeding and in the underlying case;
(ii) the facts stated in this Petition are true and correct; and (iii) the items contained in
the Appendix and in the Record for this mandamus proceeding are true and correct
copies of the original documents.

+eSUBSCRIBED AND SWORN TO BEFORE ME by James W. Bowen on this
LO_ day of October, 2006, to certify which, witness my hand and seal of office.
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CERTIFICATE OF SERVICE

Thisis to certify that on the le‘_k day of October 2006, a true and correct copy
of this Petition for Writ of Mandamus and the Appendix and Record were forwarded
to those identified below by hand ddlivery.

Real Partiesin|nterest:

Richard A. Sayles

Will S. Snyder

SAYLESLIDJ & WERBNER
4400 Renaissance Tower

1201 Elm Street

Dallas, Texas 75270

Respondents:

The Honorabl e Sally Montgomery,
County Court at Law No. 3

Dallas County Records Bldg.

500 Main Strect, Sixth Floor
Dallas County, Texas 75202

Court of Appealsfor

the Fifth District of |exas
GeorgelL. Allen, Sr. Courts Bldg.
600 Commerce Street, Second Floor

Dadlas, Texas 75202

Robert B. Gﬂbrea
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rehearing.
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CAUSE NQ 04-04729-C

ROBERT A. NICKELL and INTHE COUNTY COURT
NATALIE BERT NICKELL,
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Defendants, DALLAS COUNTY, TEXAS

ORDERDENYING DEFENDANTS MOTIONTO
COMPEL ARBITRATIONAND STAY PROCEEDINGS

CAME ON FOR CONSIDERATION the Motion of DefendantsCitigroup Global Markets,
Inc. (fk/a Salomon Smith Barney, Inc.), Citigroup, Inc., and Stacy Oel sento Compel Arbitrationand
Stay Proceedings(the'"Mation™). The Court, having consideredall relevant pleadings, submissions,

and applicableauthoritiesand, after conducting afull hearing on the Motion, is of the opinion that

the Motion should be DENIED in itsentirety.

SO ORDERED. /w/ 5/ M % ‘
ony S HusigpreS g,

THE HONORABLE SALLY MONTGOMERY
Judge Presiding
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WRIT OF MANDAMUS DENIED; Opinion issued June 28,2006

In The
@ourt of Appeals
Fifth Digtrict of Texas at Dallas

No. 05-05-01430-CV

IN RE CITIGROUP GLOBAL MARKETS,INC.,CITIGROUP,INC.,
and STACY OEL SEN, Relators

Original Proceeding from the County Court at Law No. 3
Dallas County, Texas
Trial Court Cause No. 04-04729-C

OPINION

...Before Justices Morris, O’Neill, and Mazzant
Opinion By Justice O'Neill

By way of petition for writ of mandamusand interlocutory appeal, Citigroup Global Markets,
Inc., Citigroup Inc., and Stacy Oelsen (collectively ""CGM") appeal from the trial court's order
denying their motion to compel arbitration. By order dated January 3,2006, the Court consolidated
the two proceedings. In asingle point of error, Citigroup contends the trial court abused its
discretion in denying its motion to compel arbitration. Weoverrule Citigroup’s point of error, deny
its petition for writ of mandamus, and dismiss the appeal .

Factual Background

Robert A. and Natalie Bert Nickell each had accounts with CGM, formerly known as

Salomon Smith Barney, Inc. In connection with their accounts, the Nickells signed agreements

containing arbitration clauses. Based on research reports issued by a CGM analyst, the Nickells



invested a substantial amount of money in WorldCom Inc. in 2000 and 2001. Subsequently,
WorldCom filed for bankruptcy.

On April 23,2004, theNickells filed alawsuit against CGM alleging claimsfor fraud, breach
of fiduciary duty, negligence, gross negligence, negligent misrepresentation, and violations of the
Texas Securities Act. At the time the Nickells filed their lawsuit, WorldCom had emerged from
bankruptcy. On July 9, 2004, CGM removed the case to the United States District Court for the
Northern District of Texas on the ground that it was related to the WorldCom bankruptcy
proceedings. The Nickells filed a motion to remand the case back to state court on August 9,2004.
CGM then moved to transfer the case to the United States District Court for the Southern District
of New York to the multidistrict litigation court. CGM filed a letter with the Judicial Panel on
Multidistrict Litigation (JPML) requesting that this case be treated as a''tag-along" action to the
multidistrict litigation proceedingsinvolving WorldCom. The JPML granted CGM’s request and
issued afinal transfer order on December 6,2004.

In the MDL court, the Nickells responded to the MDL court's order to show cause why
certain remand opinions do not require denying the Nickells” motion to remand for lack of subject
matter jurisdiction. The MDL court requested CGM to also file a response to the remand issue.
Instead of filing a response to show remand was improper, CGM filed an agreed order stipulating
to a remand back to state court. On February 14, 2005, the New York federal court signed the
agreed remand order.

Once back in state court, CGM filed amotion to compel arbitration under both the FAA and
TAA. Following a hearing, the trial court denied the motion. CGM filed a petition for writ of
mandamus and an interlocutory appeal of the denial of its motion to compel arbitration. We

consolidated the two proceedingsinto one cause number and now consider the propriety of each



proceeding.
Procedural Background

Initially, we must decide whether this case is properly before us by way of petition for writ
of mandamusor interlocutory appeal. Thesupreme court hasinstructed appellatecourtsthat when,
ashere, aparallel mandamusproceeding and an interlocutory appeal are brought under the Federa
Arbitration Act (FAA) and the Texas Arbitration Act (TAA), we should consolidate the two
proceedingsand consider themtogether. | n reValero Energy Corp., 9685.W.2d 916,916-17 (Tex.
1998) (orig. proceeding)." When a request to arbitrate under the FAA is denied, the appellate
remedy isthrough mandamus. Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266,272 (Tex. 1992). In
contrast, review of denial of amotion to compel arbitration under the Texas Arbitration Act isby
way of interlocutory appeal. 1d. The FAA preemptsall otherwise applicablestate laws, including
the TAA. InreMerrill Lynch, 131 S.W.3d 709, 712 (Tex. App.—Dallas 2004, orig. proceeding).

The FAA governs disputes that concern a contract evidencing a transaction involving
interstate commerce. Tipps, 842 S.W.2d at 269-70. The contract in this case involved the sale of
securitiesand interstate'commerce. Accordingly, the FAA governsthiscaseto theexclusionof the
TAA. See Inre Merrill Lynch, 131 5S.W.3d at 712.

Standard of Review

We review a petition for writ of mandamus under a clear abuse of discretion standard.

Walker v. Packer, 827 S 'W.2d 833,839-40(Tex.1992). A clear abuseof discretionoccurswhenthe

trial court errsin analyzing or applying the law to the facts or when the trial court has but one

'n Valera, the relator filed a petition for writ of mandamus and interlocutory appeal from the denial of its motion to compel arbitration under
both the FAA and TAA. Falero, 963 5.W.2d at 916. The court of appeals denied the petition for writ of mandamus but stayed the trial court
proceedings pending consideration of the interlocutory appeal. While the interlocutory appeal was pending in the court of appeals, the relator
filed a petition for writ of mandamus n the supreme court.  Recognizing that the court of appeals's resolution of the interlocutory appeal might
render the mandamus peution moot. the supreme court dismissed the petition for writ of mandamus. /d. at 917. Instructing courts of appeals to
consolidate the dual proceedings in these circumstances merely saves judicial resources. /7. Contrary to CGM's contention, the supreme court
did not hold in Falern that a party 1s entitled to both avenues of appea



reasonable decision and does not make that decision. /d. at 840. Mandamusis appropriate only
when the relator has no adequate remedy on appeal. /4.
Waiver of Right to Arbitrate
Initssolepoint of error, CGM contendsthetrial court erred in denying its motion to compel
arbitration, In their responseto CGM’s motion to compel, the Nickells alleged that CGM waived
its right to arbitration by removing the case to federal court and then transferring it to the MDL
court.
Theissueof arbitrability under the FAA isamatter of federal substantivelaw. Prima Paint
Corp. V. Flood & Conklin Mg. Co.,388U.S. 395,402-05,(1967); Miller BrewingCeo.v. Fort Worth
Distributing Co., 781 F.2d 494, 497 n. 4 (5th Cir.1986) (rgjecting the appellee'scitation to Texas
law on the issue of whether it had waived the right to compel arbitration). Therefore, federal law
comprising generally accepted principles of contract law controls the question of arbitrability.
Waiver is the intentional relinquishment of a known right or conduct inconsistent with
claiming that right. Jernigan v. Langley, 111 §.W.3d 153,156 (Tex. 2003) (per curiam). Likeany
other contract right, the right to arbitrate can be waived. Miller Brewing Co., 781 F.2d at 497.
Waiver may beexpressor implied. A party may waiveitsright toarbitration by expresdy indicating
that it wishesto resolve the case in ajudicial forum. Ir re Currency Conversion Fee Antitrust
Litigation, 361 F.Supp. 2d 237,257 (S.D.N.Y. 2005). Alternatively, a party may waiveitsright to
arbitrate by taking an action inconsistent with that right to the opposing party's prejudice. Miller
Brewing (0. 781 F.2d at 497.
Dday in filing a motion to compel arbitration, without more does not ordinarily result in
waiver of a party's right to arbitrate. Gilmore v. Shearson/American Express, Inc., 811 F.2d 108,

112 (2nd Cir. 1987), overruled on other grounds by McDonnell Douglas Fin. Corp. V. Pennsylvania



Power & Light Co., 849F.2d 761,765 (2nd Cir. 1988). However, " [a party to arbitration doesnot
havearight to thepre-trial discovery proceduresthat are used in acaseat law.” Miller Brewi ng Co.,
781 F.2d a 498. An attempt to go to the merits and still retain the right to arbitration is clearly
impermissible. 1d; Graig Shipping Co. v. Midland Overseas Shipping Corp. 259 F.Supp. 929, 931
(S.D.N.Y. 1966).

The Nickells contend CGM repeatedly stated its,intention to pursue this case in ajudicial
forum. By making expressstatementsof itsdesirefor ajudicial forum, the Nickells contend, CGM
expressly waived itsright to arbitration. We agree.

CGM sent a letter to the IPML requesting that this case be transferred to the MDL court as
a''tag-dong' actionto the WorldCom litigation. Intheletter, counsel for CGM madethefollowing
statements:

The claims asserted in this action are also substantively
identical to fraud claimsasserted against the Citigroup Defendantsin
the Corrected First Amended Class Action complaint in /n re
WorldCom, Inc. Securities Litigation, in which Judge Cote has
supervised thirteen months of fact discovery.
‘As the MDL Panel has found, centralization of WorldCom-
related actions in the Southern District of New Y ork "*will servethe
convenience of the parties and witnesses and promote the just and
efficient conduct of the litigation."
The focus of these statements is litigation. CGM requested the JPML to transfer the case for
purposesof litigation only, not arbitration. In this letter, CGM expressed to the JPML itsdesireto
litigate this case.

In its motion to stay proceedings pending an order on its motion to transfer to the MDL

court, CGM stated “[t]here isamost complete overlap in the parties and witnesses who would be

required to engage in document production and depositions during pre-trial discovery."

" Consolidation of pretrial proceedings will prevent an enormous duplication of discovery, waste of



judicial resources, and inconsistent rulingsthat would inevitably follow wereeach action to proceed
separately.” Again, the focus was litigation. Arbitration does not involve judicial resources.

Initsreply to the Nickells response to the motion to stay proceedings pending an order on
its motion to transfer to theMDL court, CGM stated, "' given the amount of discovery taken in the
MDL Proceeding, the partiesto this case could much more rapidly prepare thiscasd or trial in the
MDL Proceeding." (emphasis added). "A transfer will streamline pre-trial matters, avoid
duplication, conserve resources, and hurry the casetowardstrial.” CGM again expressed itsintent
to litigate and prepare the case for trial.

CGM also gtated inits brief in opposition to the Nickells' motion to remand that it " merely
wish[es] to seethisaction adjudicatedin themost efficient and logical location.” (emphasisadded.)
"By proceeding in the consolidated actions in the MDL Court, Plaintiffs will have the benefit of
discovery, other litigation material generated by plaintiffs who have moreat stake than they do, and
the fact that those proceedings are rapidly moving forward."” Here again, CGM's statements
emphasized litigation. " Adjudicate’ meansto ruleuponjudicially. BLACK'S LAw DICTIONARY 45
(8th ed. 2004).

Finally, CGM filed amemorandum of law in opposition to the Nickells' request to vacate
thetransfer order. CGM stated in thememorandum that "*thejudgesof the Southern District of New
York definitely decided that, for purposes of pretrial proceedings, WorldCom analyst research
claimsagainst the Citigroup Defendants will belitigated in the WorldCom Consolidated Proceeding
before the MDL Court." This cases involves a WorldCom analyst research claim.

Where a party chooses ajudicial forum, he waives his right to arbitration. In Glimore, the
court held that the defendant expressly waived its right to arbitrate by filing a motion to compel

arbitration and subsequently withdrawing themotion. Gilmore. 811 F.2d a 112. The defendant in



Gilmore demonstrated itsdesire to resolve thedisputein ajudicial forum by withdrawing itsmotion
to compel arbitration. Like the defendant in Gilmore, CGM also chose to resolve thedispute in a
judicial forum. CGM demonstrated its choice for ajudicial forum through the arguments madein
its removal and transfer motions,.

In Cabinetree & Wisconsin, Inc. v. Krafimaid Cabintry, Inc., 50 F.3d 388 (7th Cir. 1995),
Kraftmaid removed thecasetofederal court instead of movingfor arbitration. "By doing so without
a the same time asking the district court for an order to arbitrate, [Kraftmaid] manifested an
intention to resolve the dispute through the processes of the federal court.” Id. at 390. "' Parties
know how important it isto settleon aforum at the earliest possible opportunity, and the failure of
either of them to move promptly for arbitration is powerful evidence that they made their election
against arbitration.” Id. at 391. Instead of promptly moving for arbitration, CGM first removed the
casetofederal court and then sought transfer totheM DL court for purposesof adjudicating thecase.

CGM relies upon several casesto support its contention that removal alone doesnot waive
aparty's right to arbitration. While we agree with CGM's contention, we disagree that the cases
relied upon are applicable to the facts of thiscase. CGM’s cases all involve implied waiver based
upon conduct. InWalker v. J.C. Bradford & Co.,938F.2d 575 (5th Cir. 1991), J.C. Bradford & Co.
filed amotion to compel arbitration after engaging in limited discovery. Id. at 576. The court held
that such limited court activity did not constitute waiver of the defendant's right to arbitrate. 1d. at
577. Unlikethiscase, Walker does not contain any statements by thedefendant expressingitsintent

to pursuethecaseinajudicial forum. The Walker court noted that courts*“do not look kindly upon
parties who use federal courts to advance their causes and then seek to finish their suitsin the
alternate fora that they could have proceeded to immediately.” 1d. at 577

In Williams v. Cigna Financial Advisors, Inc., 56 F.3d 656, 661-62 (5th Cir. 1995), the



defendant removed the case to federal court, answered the complaint, filed a counterclaim, and
engaged in limited discovery. Id. at 661. Cignafiled amotion to compel arbitration as soon asit
discovered that the case was subject to arbitration. Id. at 661-62. Unlike CGM in this case, Cigna
was unaware that the case was arbitrable until after it had removed the case to federa court,
answered the lawsuit, and engaged in limited discovery.

InreWinter Park Const., Inc.,30 S.W.3d 576 (Tex. App.—Texarkana 2000, orig. proceeding)
isalsodistinguishable. Theplaintiff filed suit in state court. Winter Park filed amotion to abatethe

casetoalow for arbitration. /d. at 578. Before thetrial court ruled, Winter Park removed thecase
to federal court. The federa court remanded the case back to state court. Winter Park then
unilaterally pursued arbitration. 1d. Thetrial court issued atemporary injunction prohibiting Winter
Park from proceeding with the arbitration. The supreme court held that Winter Park did not waive
its right to arbitration. Id. at 579. Unlike CGM, however, Winter Park asserted its right to
arbitration from the beginning and never stated its intent to pursue the casein ajudicial forum.
CGM adsorelieson In re Koch Indus., Inc., 49 S.W.3d 439 (Tex. App.—~San Antonio 2001,
orig. proceeding). In that case, Koch Industries removed the caseto federal court, filed an answer
and counterclaim, and participated indiscovery. Koch's counterclaim related to theexistenceof the
arbitrationagreement. /d. at 446. Thediscovery waslimited to the non-arbitrableissue of diversity
jurisdiction. Incontrast to the factsin our case, Koch did not make statements expressing achoice
to pursue the litigation in ajudicia forum.
Although removal related conduct alone does not constitute waiver, removal for the stated
purpose of pursuing litigation does constitutewaiver. Wehold that CGM expressly waived itsright
to arbitration by seeking to litigate the case in the MDL court, ajudicial forum. In so holding, we

rely not solely upon CGM’s act of removing the case to federal court and then transferring it to the
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MDL court, but primarily upon its written explanations for the remova and transfer. CGM
expressly stated itsdesireto pursuethe caseinajudicial forum. Weconclude thetria court did not
abuseitsdiscretionin denying CGM’s motionto compel arbitration. WeoverruleCGM’s solepoint
of error.

Conclusion

Wedeny CGM’s petition for writ of mandamus. We dismiss CGM’s interlocutory appeal .
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INRE CITIGROUPGLOBAL MARKETS, INC., CITIGROUP, INC.,
and STACY OEL SEN, Relators

Original Proceeding from the County Court at Law No. 3
Dallas County, Texas
Trial Court Cause No. 04-04729-C

OPINION ON MOTION FOR REHEARING

Before Justices Morris, O’Neill, and Mazzant
Opinion By Justice O’Neill

Wewithdraw this Court's opinion dated June 28,2006 and vacate the judgment of that date.
Citigroup Globa Markets, Inc., Citigroup Inc., and Stacy Oelsen (collectively “"CGM") filed a
motion for rehearing. Initsmotion, CGM contends, among other things, that the Court must address
whether CGM is entitled to relief under the Texas Arbitration Act (TAA). We overrule CGM's
motion for rehearing. However, we write to address CGM's contention with respect to the TAA.

By way of petition for writ of mandamus and interlocutory appeal, CGM appeals.fromthe
trial court's order denying its motion to compel arbitration. By order dated January 3, 2006, the
Court consolidated the two proceedings. In asingle point of error, CGM contends the trial court

abused itsdiscretion in denying itsmotion to compel arbitration. WeoverruleCGM's point of error,



deny its petition for writ of mandamus, and dismiss the interlocutory appeal .
Factual Background

Robert A. and Natalie Bert Nickell each had accounts with CGM, formerly known as
Salomon Smith Barney, Inc. In connection with their accounts, the Nickells signed agreements
containing arbitration clauses. Based on research reportsissued by a CGM analyst, the Nickells
invested a substantial amount of money in WorldCom Inc. in 2000 and 2001. Subsequently,
WorldCom filed for bankruptcy.

On April 23,2004, theNickells filedalawsuit against CGM alleging claimsfor fraud, breach
of fiduciary duty, negligence, gross negligence, negligent misrepresentation, and violations of the
Texas Securities Act. At the time the Nickells filed their lawsuit, WorldCom had emerged from
bankruptcy. On July 9, 2004, CGM removed the case to the United States District Court for the
Northern District of Texas on the ground that it was related to the WorldCom bankruptcy
proceedings. The Nickells filed amotion to remand the case back to state court on August 9,2004.
CGM then moved to transfer the case to the United States District Court for the Southern District
of New York to the multidistrict litigation court. CGM filed a letter with the Judicial Panel on
Multidistrict Litigation (JPML) requesting that this case be treated as a'*tag-along' action to the
multidistrict litigation proceedingsinvolving WorldCom. The JPML granted CGM’s request and
issued afina transfer order on December 6,2004.

In the MDL court, the Nickells responded to the MDI. court's order to show cause why
certain remand opinionsdo not require denying the Nickells” motion to remand for lack of subject
matter jurisdiction. The MDL court requested CGM to aso file a response to the remand issue.
Instead of filing aresponse to show remand was improper, CGM filed an agreed order stipulating

to aremand back to state court. On February 14, 2005, the New York federal court signed the
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agreed remand order.

Once back in state court, CGM filed amotion to compel arbitration under both the FAA and
TAA. Following a hearing, the trial court denied the motion. CGM filed a petition for writ of
mandamus and an interlocutory appeal of the denia of its motion to compel arbitration. We
consolidated the two proceedingsinto one cause number and now consider the propriety of each
proceeding.

Procedural Background

Initially, we must decidewhether this caseisproperly before us by way of petition for writ
of mandamus, interlocutory appeal, or both. The supreme court hasinstructed appellate courtsthat
when, as here, a parallel mandamus proceeding and an interlocutory appeal are brought under the
Federal ArbitrationAct (FAA) andtheTexasArbitration Act (TAA), weshould consolidatethetwo
proceedingsand consider themtogether. Inre Val ero Energy Corp., 968 SW.2d 916, 916-17 (Tex.
1998) (orig. proceeding).! When a request to arbitrate under the FAA is denied, the appellate
remedy isthrough mandamus. Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266,272 (Tex. 1992). In
contrast, review of denial of a motion to compel arbitration under the TAA is by way of
interlocutory appeal. |d.

The FAA governs disputes that concern a contract evidencing a transaction involving
interstatecommerce. Ti pps, 842 S.W.2d at 269-70. The contract in thiscase involved the sale of
securitiesand interstatecommerce. Accordingly,the FAA appliestothiscase. TheFAA, however,

does not necessarily preempt the TAA. See Inre D. Wilson Const. Co.,196 8.W.3d 774,779 (Tex.

1In Valero, the relator filed a petition for writ of mandamus and interlocutory appeal from the denial of its motion to compel arbitration under
both the FAA and TAA. Valero, 968 $.W .2d a 916. The court of appeals denied the petition for writ of mandamus but stayed the trial court
proceedings pending consideration of the interlocutory appeal. While the interlocutory appeal was pending in the court of appeals, the relator
filed a petition for writ of mandamus in the supreme court. Recognizing that the court of appeals's resolution of the interlocutory appeal might
render the mandamus petition moot, the supreme court dismissed the petition for writ of mandamus. {d. at 917, Instructing courts of appeals to
consolidate the dual proceedings in these circumstances merely savesjudicial resources. 1d.
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2006) (orig. proceeding). Inthecircumstancesof thiscase, however, it isnot necessary to determine
whether the FAA preemptsthe TAA. For the following reasons, we conclude the TAA does not
apply to thiscase.

A choiceof law provisionin a contract may render the TAA inapplicable, Seein re J.D.
Edwar ds World Solutions Co., 87 S.W.3d 546,551 (Tex. 2002). In that case, J.D. Edwardsentered
into an agreement with Doskocil Manufacturing Co. Their agreement contained an arbitration
clause and a choice of law provision that provided that Colorado law would govern the parties
agreement. 1d. at 548. Doskocil filed a lawsuit and J.D. Edwards filed a motion to compel
arbitrationpursuant to the FAA. Whenthetrial court denieditsmotionin part, J.D. Edwardssought
mandamusrelief. Doskocil argued that the TAA applied and that the proper remedy was by way
of interlocutoryappeal. Thesupremecourt disagreed. Thecourt held that wherethe partiesprovide
in their contract that another state's substantive law will apply to their agreement, there is no
contractual or legal basisto invoke the TAA. |d. at 551.

J.D. Edvar ds isapplicableto thefacts of this case. The agreementssigned by theNickells
and CGM provided that New York law governed their agreements. CGM sought arbitration
pursuant to both the FAA and TAA. CGM never sought arbitration under New York law. The
partiesagreed that New Y ork law would govern any dispute arising from their agreements. Thus,
there is no contractual or legal basis for applying the TAA to the facts of this case. SeeJ. D
Edwards, 87 S.W.3d at 551. Accordingly, we dismiss CGM’s interlocutory appeal.

Standard of Review

We review a petition for writ of mandamus under a clear abuse of discretion standard.

Walker v. Packer,827 S'W.2d 833, 839-40 (Tex.1992). A clear abuseof discretion occurswhen the

trial court errs in analyzing or applying the law to the facts or when the trial court has but one



reasonabl e decision and does not make that decision. Id. a 840. Mandamusis appropriate only
when the relator has no adequate remedy on appeal. Id.
Waiver of Right to Arbitrate

Initssolepoint of error, CGM contendsthetrial court erred in denying its motion to compel
arbitration. In their response to CGM’s motion to compel, the Nickells alleged that CGM waived
its right to arbitration by removing the case to federal court and then transferring it to the MDL
court.

Theissueof arbitrability under the FAA isa matter of federal substantivelaw. Prima Paint
Corp.v.Flood & Conklin M g. Co., 388U .S.395,402-05,(1967); Miller Brewing Co.v. Fort Worth
Distributing Co., 781 F.2d 494,497 n. 4 (5th Cir.1986) (rejecting the appellee'scitation to Texas
law on the issue of whether it had waived the right to compel arbitration). Therefore, federal law
comprising generally accepted principlesof contract law controlsthe question of arbitrability.

Waiver is the intentional relinquishment of a known right or conduct inconsistent with
claimingthat right. Jerniganv. Langley, 111 S.W.3d 153, 156 (Tex. 2003) (per curiam). Likeany
other contract right, the right to arbitrate can be waived. Miller Brewing Co., 781 F.2d at 497.
Waiver may beexpressor implied. A party may waiveitsright to arbitrationby expresslyindicating
that it wishes to resolve the case in a judicial forum. In re Currency Conversion Fee Antitrust
Litigution, 361 F.Supp. 2d 237,257 (S.D.N.Y. 2005). Alternatively, aparty may waiveitsright to
arbitrateby taking an action inconsistent with that right to the opposing party's prejudice. Miller
Brewing Co., 781 F.2d a 497.

Delay in filing a motion to compel arbitration, without more does not ordinarily result in
waiver of aparty's right to arbitrate. Gilmore v. Shearson/American Express, Inc., 811 F.2d 108,

112 (2nd Cir. 1987), overruled on other grounds by McDonnell DouglasFin. Corp.V. Pennsylvania



Power & Light Co.,849 F.2d 761,765 (2nd Cir. 1988). However,"[a] party to arbitrationdoesnot
havearight tothe pre-trial discovery proceduresthat areusedinacaseat law." Miller Brew ng Co.,
781 F.2d at 498. An attempt to go to the merits and still retain the right to arbitration is clearly
impermissible. 1d; Graig Shipping Co. v. Midland Overseas Shipping Corp. 259 F.Supp. 929, 931
(S.D. N.Y. 1966).

The Nickells contend CGM repeatedly stated its intention to pursue thiscase in ajudicial
forum. By making expressstatementsof itsdesire for ajudicial forum, theNickells contend, CGM
expressly waived itsright to arbitration. We agr ee.

CGM sent aletter to the JIPML requesting that thiscase be transferred to the MDL court as
a"'tag-dong' actionto the WorldCom litigation. Intheletter, counsel for CGM madethefollowing
statements:

The claims asserted in this action are aso substantively
identical to fraud claimsasserted against the Citigroup Defendantsin
the Corrected First Amended Class Action complaint in In re
WorldCom, Inc. Securities Litigation, in which Judge Cote has
supervised thirteen monthsof fact discovery.
Asthe MDL Panel has found, centralization of WorldCom-
related actions in the Southern District of New Y ork "'will servethe
convenience of the parties and witnesses and promote the just and
efficient conduct of thelitigation."
The focus of these statements is litigation. CGM requested the JPML to transfer the case for
purposesof litigationonly, not arbitration. Inthisletter, CGM expressed to the JPML itsdesireto
litigate this case.

In its motion to stay proceedings pending an order on its motion to transfer to the MDL

court, CGM stated “[t]here iSamost complete overlap in the parties and witnesses who would be

required to engage in document production and depositions during pre-trial discovery."

""Consolidation of pretrial proceedingswill prevent an enormousduplication of discovery, waste of



judicial resources, and inconsistent rulingsthat would inevitably follow wereeach action to proceed
separately.” Again, the focuswas litigation. Arbitration does not involve judicial resources.

Initsreply to the Nickells' response to the motion to stay proceedings pending an order on
its motion to transfer to the MDL court, CGM stated, ** given the amount of discovery takenin the
MDL Proceeding, the partiesto this case could much more rapidly prepare thiscasefor trial inthe
MDL Proceeding.” (emphasis added). ™A transfer will streamline pre-trial matters, avoid
duplication, conserve resources, and hurry the case towardstrial." CGM again expressed itsintent
to litigate and prepare the case for trial.

CGM aso stated inits brief in opposition to the Nickells' motion to remand that it " merely
wish[es] to seethisactionadjudicatedinthemost efficient and logical location." (emphasis added.)
"By proceeding in the consolidated actionsin the MDL Court, Plaintiffs will have the benefit of
discovery, other litigation material generated by plaintiffs who have more at stake than they do, and
the fact that those proceedings are rapidly moving forward.” Here again, CGM’s statements
emphasized litigation. " Adjudicate meansto ruleuponjudicially. BLACK'S LAw DICTIONARY 45
(8th ed. 2004).

Finally, CGM filed a memorandum of law in opposition to the Nickells' request to vacate
thetransfer order. CGM stated in thememorandum that "*thejudges of the Southern District of New
York definitely decided that, for purposes of pretrial proceedings, WorldCom analyst research
claimsagainst the Citigroup Defendantswill belitigated inthe WorldCom Consolidated Proceeding
beforethe MDL Court.” This cases involves a WorldCom analyst research claim.

Where a party chooses ajudicial forum, he waives hisright to arbitration. In Glimore, the
court held that the defendant expressly waived its right to arbitrate by filing a motion to compel

arbitration and subsequently withdrawing the motion. Gilmore. 811 F.2d a 112. Thedefendant in
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Gilmore demonstrateditsdesireto resolvethedisputein ajudicia forum by withdrawingitsmotion
to compel arbitration. Like the defendant in Gilmore, CGM also choseto resolvethedisputein a
judicial forum. CGM demonstrated itschoicefor ajudicial forum through the argumentsmadein
itsremoval and transfer motions,.

In Cabinetree & Wisconsin. Inc. v. Krafimaid Cabinty, Inc., 50 F.3d 388 (7th Cir. 1995),
Kraftmaid removedthecaseto federa court instead of movingfor arbitration. **By doingso without
at the same time asking the district court for an order to arbitrate, [Krafimaid] manifested an
intention to resolve the dispute through the processes of the federal court.” 1d. at 390. "Parties
know how important it isto settle on a forum at the earliest possibleopportunity, and thefailure of
either of them to move promptly for arbitrationis powerful evidencethat they madetheir election
againstarbitration.” Id. at 391. Instead of promptly movingfor arbitration, CGM first removed the
casetofederal court and then sought transfer to theM DL court for purposesof adjudicatingthecase.

CGM reliesupon several casesto support its contention that removal alone does not waive
aparty'sright to arbitration. While we agreewith CGM's contention, we disagree that the cases
relied upon are applicableto thefactsof thiscase. CGM’s casesall involve implied waiver based
upon conduct. InWalker v. J.C. Bradford & Co.,938F.2d 575 (5th Cir. 1991), J.C. Bradford & Co.
filedamotion to compel arbitration after engagingin limited discovery. Id. a 576. Thecourt held
that such limited court activity did not constitutewaiver of the defendant's right to arbitrate. 1d. at
577. Unlikethiscase, Walker doesnot contain any statements by thedefendant expressingitsintent
to pursuethecasein ajudicia forum. The Walker court noted that courts' do not ook kindly upon
parties who use federal courts to advance their causes and then seek to finish their suits in the

alternate forathat they could have proceeded to immediately.” 1d. at 577
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In Wlians v. Cigna Financial Advisors, Inc., 56 F.3d 656, 661-62 (5th Cir. 1995), the
defendant removed the case to federa court, answered the complaint, filed a counterclaim, and
engaged in limited discovery. Id. a 661. Cignafiled a motionto compel arbitration as soon asit
discovered that the case was subject to arbitration. Id. at 661-62. Unlike CGM in thiscase, Cigna
was unaware that tho case was arbitrable until after it had removed the case to federa court,
answered the lawsuit, and engaged in limited discovery.

Inre Winter Park Const., Inc., 305.W.3d 576 (Tex. App.—Texarkana 2000, orig. proceeding)
isalsodistinguishable. Theplaintiff filed suit instate court. Winter Park filed amotionto abatethe
caseto allow for arbitration. 1d. at 578. Beforethetrial court ruled, Winter Park removed the case
to federal court. The federal court remanded the case back to state court. Winter Park then
unilaterally pursuedarbitration, Id. Thetrial court issued atemporary injunctionprohibitingWinter
Park from proceeding with the arbitration. The supreme court held that Winter Park did not waive
its right to arbitration. /d. at 579. Unlike CGM, however, Winter Park asserted its right to
arbitration from the beginning and never stated its intent to pursuethe casein ajudicia forum.

CGM asoreliesonIn re Koch Indus., Inc., 49 S.W.3d 439 (Tex. App.—San Antonio 2001,
orig. proceeding). In that case, Koch Industriesremoved the case to federal court, filed an answer
and counterclaim, and parti cipatedin discovery. Koch’s counterclaimrel ated to theexistenceof the
arbitration agreement. Id. a 446. Thediscovery waslimited to the non-arbitrableissue of diversity

jurisdiction. In contrast to the factsin our case, Koch did not make statementsexpressing achoice
to pursuethelitigationin ajudicial forum.

Although removal related conduct alone does not constitute waiver, removal for the stated
purposeof pursuing litigation does constitutewaiver. We hold that CGM expressly waived itsright

to arbitration by seeking to litigate the casein the MDL court, ajudicial forum. In so holding, we
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rely not solely upon CGM’s act of removing the caseto federal court and then transferringit to the
MDL court, but primarily upon its written explanations for the remova and transfer. CGM
expressly stated itsdesire to pursuethecasein ajudicial forum. We concludethetrial court did not
abuseitsdiscretionin denying CGM 'smotion to compel arbitration. WeoverruleCGM’s solepoint
of error.

Conclusion

Wedeny CGM's petition for writ of mandamus. We dismissCGM's interlocutory appeal .

CHAEL J. O'NEILL

JUSTICE / K
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POINTSRELIED ON FOR REHEARING

1. The Court erred in holding that CGM waived its right to arbitration
under the Federal Arbitration Act despite the absence of any
evidence that the Nickells suffered sufficient prejudice to overcome
the strong presumption against waiver.

2. The Court erred in holding that CGM expressly waived its right to
arbitration.

3. The Federa Arbitration Act does not preempt the Texas Arbitration
Act under the circumstances presented in this case. If the Court does
not grant CGM''s request for mandamusrelief under the FAA, then it
cannot dismiss CGM’s interlocutory appeal and must decide whether
thetrial court was required to compel arbitration under the TAA.

ARGUMENT AND AUTHORITIES

. Introduction.

The Court's holding in this case—tha CGM expressly waived its right to
arbitration—is incorrect and vulnerable for two reasons:

o Two days after the Court issued its opinion, the Texas Supreme Court
reiterated, for the second time in three months, that a defendant's waiver of the right to
arbitration under the Federal Arbitration Act cannot be established without a showing that
the plaintiff suffered "' sufficient pregjudice to overcome the strong presumption against
waiver." InreD. Wilson Const. Co., . SW.3d ____, 49 Tex. Sup. Ct. J. 909, 2006
WL 1792021, at *6 (Tex. June 30,2006) (copy attached).

° CGM’s briefing demonstrated that the Nickells did not suffer any

prejudice.’ The Court was required to, but did not, address CGM’s prejudice arguments.

' Petition for Writ of Mandamus at pgs. 16-20; Appellants’/Relators’ Reply Brief at pgs. 9-11.

1
DALLAS3 1217562v1 99999-00001



West v. Robinson, 180 S.W.3d 575, 576 (Tex. 2005) (per curiam) (reversing and
remanding because court of appeals did not address every issue raised and necessary to
final disposition of appeal, as required by Tex. R. App. P. 47.1); seealso Tex. R App. P.
52.8 (d) (""Rule 47 is applicable to an order or opinion by a court of appeals [in an
original proceeding]. . ..”).

2. A defendant may not be held to have waived its right to arbitration absent
proof that the plaintiff suffered prejudice.

On June 30,2006, the Texas Supreme Court issued its decision in Wilson. On the
same day, the Supreme Court denied the motion for rehearing in In re Vesta Ins. Group,
Inc, SW.3d____, 49 Tex. Sup. Ct. J. 445, 2006 WL 662335, at *2-3 (Tex. Mar. 17,
2006) (copy attached). In both cases, the Supreme Court held that a party resisting
arbitration on waiver grounds in a case governed by the Federal Arbitration Act must
establish "sufficient prejudice to overcome the strong presumption against waiver."
WI son, 200G WL 179202t at *6; Vesta, 2006 WL 662335, at * 3.

Wilson reiterated what the Court said three months earlier in Vesta: waiver of the
right to arbitrate will not be found unless the defendant has ““‘substantially invoked the
judicial process to its opponent's detriment.”' WI| son, 2006 WL 1792021, at *6. For
example, the defendants in WIson did not waive their rights to arbitration because the
plaintiff failed to demonstrate how the defendants pursuit of litigation "worked to [the
plaintiffs] detriment." J/d. Likewise, the defendants in Vesta, who litigated in the tria
court for two years and who initiated extensive discovery, did not waive their rights to

arbitration because the plaintiff failed to establish sufficient prejudice to overcome the

DALLAS3 1217562v1 99999-00001
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strong presumption against waiver. Vesta, 2006 WL 662335, at *2-3.

3. The two federal cases holding that preudice need not be shown represent an
untenable minority position.

When the Court authored its opinion in this casg, it did not have the benefit of the
Supreme Court's reaffirmation of the prejudice requirement in Wilson. The Court may
have chosen not to address prejudice based on two federa court decisions cited in its
opinion: Gilmore v. Shearson/American EXpress, Inc., 811 F.2d 108 (2d Cir. 1987),
overruled on other grounds, McDonnell Douglas Fin. Corp. v. Pennsylvania Power &
Light Co., 849 F.2d 761, 765 (2d Cir, 1988); and Cabinstree of Wisconsin, Inc. v.
Kraftmaid Cabinetry, Inc., 50 F.3d 388 (7th Cir. 1995). In those cases, the courts held
that a finding of express waiver does not require a determination that the party resisting
arbitration suffered prejudice. Gilmore, 811 F.2d at 112-13; Cabinetree, 50 F.3d at 390.

The "no prgjudice” rule in Gilmore and Cabinetree has never been embraced in
Texas and represents an untenable minority position in the federal system. As one
commentator observed, Cabinetree's "'focus on choice, election, and manifest intent not
to arbitrate without requiring a contemporaneous finding of preudice congtitutes a
significant departure from other circuits precedent. . . .” Matthew Forsythe, The
Treatment of Arbitration Waivers Under Federal Law, 55 Disp. Resol. J. 8, 16 (May

2000).” Indeed, the Cabinetree court itself conceded that it was in the minority. 50 F.3d

? See also JamesW . Davis, When Does A Party Waive Its Right To Enforce Arbitration, 63 Ala. Law. 43,
48, n.6 (2002) ("The Cabinetree opinion, in which the court held that the moving party had waived
arbitration, also held that the party opposing arbitration did not have to prove that it suffered prejudicein
order to defeat arbitration on grounds of waiver. In this respect, Cabinetree isinconsistent with Alabama
and Eleventh Circuit taw.”).

DALLAS3 1217562v1 99999-00001
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at 390. Federa and state courts have squarely rejected Cabinetree’s holding that no
prejudice must be shown. See, e.g., In re Fleming Companies, Inc., 325 B.R. 687, 692
(D. Ddl. 2005); LAS, Inc. v. Mini-Tankers, USA, Inc., 796 N.E.2d 633, 637-38 (111 App.
2003); S. Agnes Med. Crr. v. Pacificare of California, 82 P.3d 727, 738 & n.6 (Cal.
2003); ¢f- In re Cingular Wireless, L.L.C., 2003 WL 1884184, at *1 (Tex. App.—
Beaumont 2003, orig. proceeding) (defendant's removal to federal court did not waive
right to arbitration absent showing of prejudice).

4. Thiscase doesnot involve an expresswaiver of theright to arbitration.

Even if express waiver were a viable exception to the prejudice requirement, this
case would not fit within that exception. Waiver of aknown right generally takes one of
three forms. (i) express renunciation; (iii) silence or inaction for such an unreasonable
period of time as to indicate an intention to waive the right; or (iii) other conduct that
misleads the opposite part): into an honest belief that the waiver was intended or assented
to. Alford, Meroney & Co. v. Rowe, 619 S.W.2d 210, 213-14 (Tex. Civ. App.—Amarillo
1981, writ ref d n.r.e.) (cited with approva in Tenneco Inc. v. Enterprise Prod. Co., 925
S.W.2d 640, 643 (Tex. 1996)). The Court incorrectly held that CGM expressy
renounced its right to arbitration even though CGM —after the case was removed to
federal court— specifically resewed its right to require “that Plaintiffs arbitrate, not
litigate, their claims.” (R. Vol. T, p. 539, n. 1).

"Expressy" means in "direct or unmistakable terms; explicitly; definitely;
directly,” and "renounce™ means to "make an affirmative declaration of abandonment."

See Black's Law Dictionary 522, 1166 (1979). Thus, "express renunciation' requires a

4
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specific, direct, and unequivocal statement that the party is giving up the right in
question. CGM’s statements in its federal court pleadings do not riseto that level. See
Gilmore, 811 F.2d at 109 (finding express waiver based on "express withdrawal of an
earlier motion to compel arbitration that waived any contractual right [defendant] might
have had to compel arbitration of those claims™); see also Walker v. Countrywide Credit
Indus., Inc., 2004 WL 246406, at *2 (N.D. Tex. 2004) (" Countrywide's assertion that this
Court may properly consider claims brought under California state laws does not
congtitute an express waiver of arbitration."); Holm-Sutherland Co., Inc. v. Town d
Shelby, 982 P.2d 1053, 1056 (Mont. 1999) (' There is no evidence that Sutherland ever
explicitly waived, orally or in writing, its contractual right to demand arbitration, which
would normally be the means of accomplishing an express waiver of that right.™).

Because CGM did not expressly renounce its right to arbitration, any finding of
waiver would have to be Pased on the "intentional conduct inconsistent with claiming
that right" prong of the waiver test. See Jernigan v. Langley, 111 S.W.3d 153, 156 (Tex.
2003). Waiver by conduct requires proof of prejudice. A.B.F. Freight Sys., Inc. V.
Austrian Import Serv., Inc., 798 S.W.2d 606, 610 (Tex. App.—Dallas 1990, writ denied).
And in the arbitration setting, there must be evidence of sufficient prejudice to overcome
the strong presumption against waiver. Wilson, 2006 WL 1792021, at *6; Vesta, 2006
WL 662335, a *3. As demonstrated in CGM'’s prior briefing, the Nickells did not
produce sufficient evidence of prejudice to overcome the strong presumption against
waiver,

To sum up, the notion that express waiver of the right to arbitration may be

5
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established without a showing of prejudice cannot be squared with the Texas Supreme
Court's adoption of the majority position that the FAA requires a showing of prejudice.
Moreover, even if " expresswaiver' were a viable exception to the prejudice requirement,
this case would not fit within that exception. Accordingly, the Court should reconsider
Its decision not address the prejudiceissueand hold that in light of the Nickells' failureto
establish any prejudice, the trial court abused its discretion in denying CGM’s motion to
compel arbitration.

5. The Court must address CGM's request for relief under the Texas
Arbitration Act if it doesnot grant CGM mandamusrelief under the FAA.

In W son, the Supreme Court held that the FAA does not preempt the TAA under
circumstances like those presented in this case. W son, 2006 WL 1792021, at *2-3.
Accordingly, if the Court does not grant CGM mandamus relief under the FAA, then the
Court must decide whether CGM s entitled to relief under the TAA, as requested in its
interlocutory appeal. Wes?t v. Robinson, 180 S.W.3d 575, 576 (Tex. 2005) (per curiam)
(reversing and remanding because court of appealsdid not addressevery issue raised and
necessary to final disposition of appedl, as required by Tex. R. App. P. 47.1). For the
reasons set forth in this motion and in CGM's prior briefing, the Court should hold that
CGM did not waive its right to arbitration and is entitled to compel arbitration under the
TAA,

BRAYER
CGM prays that the Court grant this motion for rehearing, vacate its opinion and

judgment of June 28, 2006 and, pursuant to the Federal Arbitration Act, issue a writ of

DALLAS3 1217562v1 99999-0000]



mandamus compelling the trial court to set aside her Order of October 3, 2005 and to
enter an order granting the Arbitration Motion in its entirety. Alternatively, CGM
requeststhat the Court grant this motion for rehearing, vacate its opinion and judgment of
June 28, 2006 and, pursuant to the Texas Arbitration Act, render judgment reversing,
vacating, or setting aside the tria court's Order of October 3, 2005. CGM also requests

any other relief to which it may be justly entitled.
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Inthe
Court of Appeals
Fifth Digrict of Texas a Ddlas

No. 05-05-01430-CV

| NRE CITIGROUP GLOBAL MARKETS, INC. (F/K/A SALOMON SMITH
BARNEY, INC.), CITIGROUP, INC., AND STACEY OELSEN, RELATORS

RESPONSE TO RELATORS/APPELT.ANTS’ MOTION FOR REHEARING

COME NOW, Real Parties in Interest Robert A. Nickell and Natalie Bart Nickell (the
“Nickells™), and file this Response to Relators’/Appellants’ Moation for Rehearing (hereafter,
Rdators Motion for Rehearing™).! In support, the Nickells respectfully would show the Court
as follows:

. INTRODUCTION ANDSUMMARY CF ARGUMENTS

Rdators Motion for Rehearing maintains that this Court erred in holding that they
expressy waived thar alleged arbitrationrightsand, even if an expressed waiver occurred, erred
in denying mandamus relief without a finding that the Nickells suffered prejudice. Qn these
grounds, Relatorshave asked the Court to reconsider and reverseitsJune 28,2006 Menaor andum
Opinion ('June 28 Opinion™) denying them mandamusrédief under the Federal Arbitration Act
("FAA"). They contend that the Court's recondderation of its waiver findingsunder the FAA is
especially warranted in light of the Texas Supreme Court's June 30, 2006 decisonin Inre D.
Wilson Construction Company, 196 S.W.3d 774 (Tex. 2006). Bit, as they haverepeatedly failed
to do in pag pleadings and letter briefs, Relators again fail to acknowledge thet Texas waiver
cases aeinapplicable under an FAA/mandamus analysis. Moreover, even if Texas waiver cases

applied under an FAA/mandamus analysis, Wl son saysnothing & all about waiver of arbitration

' For purposesof thisresponsg Citigroup Global Markets, Inc., Citigroup, Inc., and Stacy Oelsen will be referredto
collectively as " Relators'.
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rightsthat could conceivably disturb this Court's well-reasoned June 28 Opinion. Among ather
things, Wilson isan implied watver case and isno different fromthemany aher implied waiver
cases repeatedly dted by Reatorsin previous briefing; the same cases that were thoroughly
considered and reected by this Court es inapplicable in view of the overwhelming evidence of
Rdators expresswaiver.

Asan additional point of error, Relatorsarguethat the Court erred in determining thet the
FAA preampted the Texas Arbitration Act (“TAA”). Accordingly, they argue that if the Court
again rg ectstheir non-waiver argumentsunder an FAA/mandamus analysis (for the third time),
it should consider thoseargumentd or a fourth time under a TAA/interlocutory appeal analysis.?
As detailed further below, the Nickells actually agreethat the Court should consgder medifying
its June 28 Opinion to the extent thet it suggests a finding of preemption, which isthe only extent
to which WI son might warrant that opinion's modification. However, the Nickells strongy
contest the notion that Wilsor and the facts of this case compel the Court to recondder the merits
of Relators’ non-waiver arguments under the TAA. Wilson does not contain such a mandate and,
even if it did, Relators would gill have to establish that the TAA applies, which they have not

ever attempted to do and cannot do now.

2 As the Court will recall, it hastwice consider ed the merits of Relators non-waiver argumentsand has twice denied
them, first in the November 17, 2005 Memorandum Opinion (written by Jugtice O*Neill while stting on a pand
with Justices Whittington and Lang), then in the June 28 Opinion (written by Judice O"Neill whiie gtting on the
present pand).
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11, ARGUMENT AND AUTHORITIES

1.  The Court did not err in .holding that Relators expresdy waived their alleged
arbitr ationrights under the FAA.

a The Court need nor consider WIson or any other Texas cases in its waiver
analyssunder the FAA.

Asthe Nickells have pointed out in previous briefing, Texas courtshavethe unquestioned |
authority to determine which law appliesto litigants disputes.* Recognizing that authority, this
Court determined that the "issued arbitrability under the FAA isa matter of federa substantive
law" and "federal law comprising generally accepted principles of contract law controls the
question of arbitrability”* The Court even cited a Fifth Circuit case for the propostion that,
when the FAA applies, "the appellee's citation to Texas law on the issue of whether it had
waived the right to compel arbitration” should be rejected.’

After determining that federal substantive law applied to the waiver issues, this Court
went on to analyze those issues under several federd cases, including but not limited to In re
Currency Conversion Fee Antitrust Litigation, Gilmore V. Shearsonw/American EXpress, Inc.,
Miller Brewing Co. v. Fort Worth Distributing Co., and Cabintree d Wisconsin, Inc. v.
Kraftmaid Cabintree, Inc.® In the pleadings they filed with the trial court and this Court, the

Nickells have cited all four of these cases in support oOf their waiver positions, induding the

® see The Nickells’ April 7,2006 Letter Brief at 3 (citing Torrington V. Stutzman, 46 8.W.3d 829, 848 (Tex. 2000)
(attached at Tab Cto the Nickells Mation for Rehearing tiled on July 12,2006)).

* June 28 Opinion at 4.
3 Id. (citing Miller Brewing Co. v. Fort Worth Dissibuting Co., 781 F.2d 494,497 @ 4) (5" Cir.) 1986).

¥ See June 28 Opinion & 4-7 (diting and favorably discussing In re Currency Conversion Fee Antitrust Litigation,
361 F.8upp.2d 237,257 (S.D.N.Y. 2005); Gilmore v. Shearson/dmerican Express, Inc., 811 F.2d 108, 112 (2d Cir.
1987), overruled on ather groundsby McDonnell Douglas Fin. Corp. v. Pennsylvamia Power & Li ght, 849 F.2d 761,
765 (2d. Cir. 1988); Miller Brewing Co. v. Fort Worth O stributing Co., 781 F.2d 494,497 n. 4 (5" Cir. 1986); and
Cabintree ¢ Wisconsin, Inc.v. Krafimaid Cabintree, Inc., 50 F.3d 388,39(0(7" Cir, 1995)).
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position that no showing of prgudice is required when there is an express waiver (which
Reatorshavecalled the™ no prgudice’ rule).

Not surprisngly, despite multiple opportunities, Relators have scarcely addressed these
federal express waiver cases. When they have, they've merdly cited Texas cases and daimed
that two of the aforementionedfederal cases contravene Texaslaw. |n fact, they argue that the
trial court abused itsdiscretion by relying on the" no prejudice” rule, yet their trial court briefing
gends merely two paragraphs discussang that rule and addressss only the Cabintree case by
assartingthat it is" directly a& odds with [holdings] made by both the Fifth Circuit and the Texas
courts, including the Texas Supreme Court.”® Consequently, and despite the June 28 Opinion’s
clear determination that Texaslaw does not apply to the Court's waiver andl ysi s, Relatorshave
persisted in their subborn and misguided application of Texas law. Ther Mation for Rehearing
repeatedly cites Wilson's implied waiver discussion and dedares that the "'no preudice” rule
embraced in Cabintree and Gilmore has" never been embraced in Texas.”

Redatorshavealso tried to marginalize Cabintreeas some S0rt of renegade opinion. They
argued this point in their trial court pleadings, abandoned it in ther appelate and mandanus
pleadings, then resurrected it in their recent Motion for Rehearing,'”® Notwithstanding that

Rdators cannot properly argue this point to this Court for the firg time in their Motion for

7 See, e.g., January 5,2006 Brief of Appelleesat iii (wherethe Nickells | ndex of Authoritiesshows pages where
these cases werecited in support of their waiver ar gunent s to this Court); December 15,2005 Record in Support o f
Petition for Writ of Mandamus Vol. 1 at 60 (where Table of Authoritiesfor the Nickells’ " Responseto Defendants’
Mt i on to Compd Arbitration” shows pages where these cases were cited in Support of their waiver arguments to

the trial court),
® December 15,2005 Record in Support of Petition for Writ of Mandamus, Vel, 1 at 111.

° Rdators Motion for Rehearing e 3.

1 see Rdators December 15, 2005 Record in Support of Petition for Writ of Mandanus, Vol. 1 at 111 (where
Relators reply brief to the trial court arguesthat Cabintree has not been followed by sone courts); Relators’
December 15, 2005 nandanus petition a Vv (show ng that Cabintree is mentioned nowhere in the Index of
Authorities); Relators December 16,2005 appelatebrief at v (showingthat Cabintree ismentioned nowherem the
Index of Authorities); and Relators January 26, 2006 reply brief a iii (showing thet Cabinrree IS mentioned
nowhere in the Tableof Authorities); Relators NI an for Rehearingat 3-4 (criticizing Cabintree)).
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Rehearing, Cabinsree was just one Of the federal express waiver casesrelied on by the Nickells
and t he Court, and it remains good law. Other federal casesrélied upon by the Nickells, such as
Gilmore and Century Indemnity v. Viacom International, Inc., al0 hold that no showing of
prejudiceis required when the party moving for arbitration has expresdy waived its arbitration
rights.'! As such, it would be error to determine that the trial court clearly abused its discretion
by relying on those cases — especially when Relators errantly relied on mostly Texas implied
waiver cases and only briefly addressad one of the several federa expresswaiver cases cited by
the Nickells. Indesd, on two previous occasions this Court has smilarly determined those
federal express waiver cases to be persuasive after carefully analyzing them, the federal cases
cited by Relators, and the evidence of Relators expresswaiver.'> Accordingly, any finding that
the tria court abused its discretion would be tantamount to afinding that this Court also abused
its discretion...twice. To the contrary, the trial court and this Court carefully considered dl of
the issues and arguments presented and rendered well-reasoned decisionson thei ssues of waiver
and arbitrability. Moreover, despite Relators contention that this Court's June 28 Opinion
violates TEx. R. App. P. 47.1, that opinion thoroughly addressed all issues''raised and necessary
to final disposition” of Relators interlocutory appeal and nandanus petition.'?

b. Relators erroneously contend that Wilson requiresa showing of prejudice before
expresswaiver can be found

Even if Texas law and Wilson did apply to the Court's waiver analysis under the FAA,

the Nickells would not shy away from Wilson. Infact, not knowingthat Relatorswere preparing

"' See Gilmore, 811 F2d & 112-113; Century Indemnity v. Viacom |nternational, Inc., 2003 WL 402792, * 4
(S.D.N.Y. Feb. 20, 2003)(cited in January 5, 2006 Brief of Appel | ees & 20, 30 and stating that “a party may
expresdy waive itsright to arbitration, and if so, prgudiceneed not be shown’).

1 See, e.g., January 5,2006 Appendix in Support of Appellees’ Brief at 149 (Tab 6) (Court’s November 16,2005
Memorandum Opinion denying Reators first mandamuspetition); June 28 Opinion at 7-8 (diginguishing Walker v.
J.C. Bradford & Co., 938 F.2d 575(5" Cir. 1991), and Williams v. Cigna Financial Advisors, Inc., 56 F.3d 656 (5®
Cir. 1995),t wo federal casesrelied upon by Relators).

2 Tex. RAPP. P, 47.1; see Relators Mation for Rebearing at 1-2 (asserting that the Court's June 28 Opinion does
not satisfy the requirementsof Tex. R Arp.P 47.1).
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a Motion for Rehearing, the Nickells prepared and filed their own Motion for Rehearing, calling
Wilson to the Court's atenti on for itspropostionthat the FAA does not preampt the TAA — the
only proposition from W/ son that hasany applicationhere.*

Rdators continue to ignore the factual context of this case, as wel as the rdevant
jurisprudence, by arguing that “[t]he Court erred in holding that CGM waived its right to
arbitration under the Federal Arbitration Act despite the absence of any evidence that the
Nickells suffered sufficient prejudice.”™™ They are now attempting to dressup Wilson as a white
knight arrivingjust in time- two days after the Court's June 28 Opinion-to savethis argument.
But WI son, like the many other Texas cases Rdatorshaverelied on for this proposition, isjugt
another implied waiver case and hasnothingto do with expr esswaiver.'

Wilson addressss only the question of implied waiver based on inferences from the
parties pretrial conduct. Unlikethiscase, it did nat involve a party's express dedar ationsopting
to litigatethe action in a judicial forum.!” The decision dedicatesmost of its attention to thetrial
court's finding that the arbitration contractswere ambiguous and spends only a few paragraphs
addressing the waiver issues. In fact, it does not even mention its rgection of the waiver
argument — which the trial court accepted — & a ground for granting mandamus relief.”  In
short, W sm isdearly not the saving casethat Relator smake it out to be. Similarly,|In re Vesta

Insurance Group, Inc., 192 SW. 3d 759 (Tex. 2006), which Reators also invoke as support,

" See theNickells’ July 12,2006 Mt i on for Reheari ng, filed the same afternoon as Rdators Motion for Rehearing.
¥ Reators Motion for Rehearing at |.

' Seeid.; Nickell Moation for Rehearingat 2-5.

7 nreD. Wilson Construction Co., 196 SW. 3d 774,783 (Tex, 2006).

¥ Wilson at 783-84 (concluding that “the trial court abused its discretion by finding the contracts ambiguous' and

mentioning nothing about its findingd waiver).
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bearsno weight here becauseit isnot an expresswaiver caseeither.’ 1t and Wilson canjointhe
long line of implied waiver cases that this Court has consdered and rgedted as factually and
legally inapposite.

Reators have repeatedly mischaracterized this case as one of implied waiver by
condgently urging the Caurt to condder irreevant cases and the existence of my pregudice
suffered by the Nickells.?® The distinction between express and implied waiver of a right to
arbitrate cannot legitimately be disputed. Thi S Court wisely recognized and embraced this
diginctionin its June 28 Opinion, as many athershavedone™ However, Rdatorsconveni ently
ignore it and conflate the two typesof waiver, urging that the Nickels alleged failureto prove
prejudiceinthi s express waiver case fails to overcome the presumption favoring arbitration,?

At themost basic level, it makes no senset o requirea party opposing arbitrationt o prove
prgudice where, as here the party seeking arbitration has expresdy and ddiberatdy
communicated its intent to adjudicate the dispute in a judicial forum. When Rdators
affirmatively sought and obtained another forum for this dispute and repeatedly communicated

their desre to'h‘tigatc in numerous pleadings served on the Nickells and submitted to judicial

¥ Rather, the court analyzed thewaiver questionin light of two yearsof litigationin thetrial court. In re Vestalns.
Group, Inc., 192 8.W.3d 759,763(Tex. 2006).

% See Decentver 15,2005 Petition for Writ of Mandamus at 10-20; Brief of Appdlantsa 11-18,

# The Court made clear:

Waiver is the intentional rdinquishment of a known right or conduct incondsent with that right. Like
any ather contract right, theright to arbitratecan be waived. Waiver nay be expressor implied. A party
may wdve its right to arbitration by expresdy indicating that it wishes to resolvethe casein ajudicial
forum [express waiver). Alternatively, a party nay waive its right to arbitrate by taking an action
incondsent with that right to the opposing party's prejudice.

June 28 Opinion at pp. 45 (emphass added and citations omitted). Although Texas law does nat apply 1o the
waiver issues, it clearly embragesthi s diginction. See, e.g., Johnson v. Structured & Asset Sews., LLC, 148 S.W.3d
711 (Tex. App.—Dallas 2004), Spai n v. Houston Oilers, Inc., 593 S.W.2d 746,747-48 (Tex. Civ. App.—Houston
[14™ Dist.] 1979) (“The rightto have a dispute submitted to arbitration, like any ather contractual right, may be
waived dther expresdy or implicitly.”)

* Relators Moation for Rehearingat 1.
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authorities they voluntarily reinquished their alleged arbitration rights. Requiring the Nickells
to prove they were prejudiced by Rdators express abandonment of ther alleged arbitration
rights defies well-established law — much of which was cited and/or discussed in the Court’s
June 28 Opinion = and logic. And while Rdators cleverly asserted that the " no prgudice’rule
has" never been embraced in Texas, " they do not reveal that it has never been rejected either.”
Indeed, even if Texas law applied tot he Court's waiver analysis under the FAA (and it does not),
Rdatorshave been unableto cite a single Texas case wherethe court rgected the' no prejudice’
rule after finding that a party had expresdy waived its contractual arbitration rights.

The fallacy of Redators position that pregudicemus be shown depite an express waiver
is highlighted by the following question: |f Rdatorshad announced to the trial court that they
wished to watve any contractua arbitration rights they had and to litigateth's digoute, and the
Nickells did not oppose that request, would the trial court have been compelled to deny the
request on the ground that no one had shown prejudice? Of course not. As with any other
contractual rights, a party's express waiver of its contractud arbitration rights logically
terminatesits ability to re-invokethose rights, irrespective of the other party's proof of pregudice

c. Based on Relators' repeated statementsto the Nickells and judicial authorities,

';fi]geh(tl'gurt correctly concluded that they expresdy waived their alleged arbitration

Aside from applying the wrong law, conflating expressand implied waiver, and dressing
up Wilson as something it isn't, Relators posit that " even if express waiver were a viable
exception to the preudice requirement, this case would not fit within that exception.™* In
support, they citeyet ancther Texascase and unvell anew test for expresswaiver that they have

not offered in any prior briefing, at the trial court hearing on Defendants Motion to Compel

 See Motion far Rehearing at 3.

* Reators Motion for Rehearing at 4.
119524.) -8-



Arbitration, or at the April 5,20060ral argument beforethis Court.®® They urge that, under this
new test, they did nat “expressty renounce’ their alleged rightst o arbitrate.? These arguments
should be rejected in their entirety because, among other things, they are based on facts not
before the Court, were derived from Texas waiver cases, and were nat raised by pointsof eror
in Relators appelateor mandamus briefs.?’

Contrary to Rdators assrtions the evidence on which this Court relied wholly supports
itsfinding of expresswaiver and itssound denial of the requested mandamus relief. This Court
reviewed the abundant evidence demongrating that Rdators instead of seeking arbitration,
sought and obtained the removal and trandfer of thisaction to federa court for itsindusion in
and consolidation with the federal multidistrict litigation proceedings involving WorldCom.*®
Relatorsconsistently urged that granting such transfer and consolidation would promotejudicial
economy in discovery, pretrial matters, awd trial.?? In its Motion for Rehearing, Relators
virtually ignore the Court's analysis of ther own satementsand nake no attempt to disputethe
evidence on which the Court based its express waiver finding. Indead, they apply ther own
new test and claim Smply that ther " gatementsin ther federal court pleadingsdo not rise to
[the] leve [of expressrenunciation, ar a specific, direct, and unequivocal atement that the

party is giving up itsright in question.]*°

» see id at 4-5 (urging for the first time the waiver Sandards enumerated in Alford, Meroney & Co. v. Rowe, 619
SW.2d 213-14 (Tex. Civ. App.—Amarillo 1981, writ ref d n.r.e.) and articulating a novel definition for " expresdy"
and" expressrenunciation”).

% Seeid.

2" McGuire . Federal Deposit I1s, Corp., 561 S.W.2d 213, 216 (Tex. Civ, App.~Houston [1% Dist.] 3977, no writ)
(“The Appeleesmadeno assertion of this propostion prior to their motion for rehearing, and the matter cannot be
raised at thispaint in the proceedings").

% See June 28 Opinion at pp. 4-9.

¥ Seeid

% Relators Motion far Rehearingat 5.
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Rdators seem to argue that only a patys explicit satement that it " hereby abandons
and/or waives the right to arbitrate” would conditute express waiver; yet, as Relators mus
concede, no court has articulated that drict gandard. Imstead, as this Court correctly
acknowledged, the key inquiry is whether a party’s words expresdy communicateits desire to
resolve the case in court rather than through arbitration.’’ Despite Reators sudden affinity for
arbitration, their express satementsand procedural choices oxerwhelmingly esablish that they
planned to litigate until they were unexpectedly forced to remand this case back t0 the Dallas
County Court at Law, whereit wasoriginally filed.

2. Contrary to Relators contention, the Court need not separately consider and rule
on their interlocutory appeal under the TAA after denying them mandamus relief
under theFAA,

a. Relators have repeatedly admitted that no subsequent, separate analysis is
necessary under the TAA.

In astak reversal of pogtion, Relators now maintain that " if the Court does not grant
Rdators mandamus relief under the FAA, then the Court must decide whether Relators are
entitled to relief under the TAA, & requested in ther interlocutory appeal.™ Here again,
Reatorstake a new position not articulatedin any prior pleading. To the contrary, ther April
17, 2006 letter brief to the Court asserts multiple times that “the interlocutory appeal unde the
TAA, and along with it thejurisdictional, preemption, and choice of law issues, can be rendered

‘immateria' if the @urt decidesthe issues under the FAA.”? Moreover, Rdators “agree[d]

%1 See June28 Opinion at 5-6, 8,
%2 Reators Motionfar Rehearingat 6.

% Relators April 17,2006 letter brief at 2 (attached & Tab Eto the Nickells’ Motion for Rehearing). See alsoid a

I ("[Appdlants [sic] . . . suggest] to the Court thet, if it were to take up Appdlants mandamuspetition consolidated
with and into this appeal, it could avoid aif of the procedural and jurisdictional argumentsbefore the Court."); id. at
2("If the Coust Smply rules on the mandamus petition, however, it need not reach the preemption queion.”); id. at
4 (" Fortunately, the Court can avoid these issues completely if it considers the mandamus petition on its merits
under the FAA."); id. (" Finally, by ruling on the mandamus petition, the Court may ignore the jurisdictional issues
presented by Appéllees.. . . When Texas courts consider FAA issues on the merits, they frequently find the paralld
direct appeal under the TAA to be “immaterial.” (citations omitted)).
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that, if the Court were to decide the issues in the mandamus petition on their merits, the
interlocutory muwo&_ioc,_m be immaterial.”?* Incredibly, this Court ma exactly as Relators
requested (decided the mandamus petition on the merits), yet they now claim it erroneously
refused to consider their interlocutory appeal because the mandamus decision does not suit
them.?* The Court will recall Relators’ similar conduct in filing a second mandamus petition
when the Court’s ruling on the merits of the first one did not suit them.*

Putting aside their own prior admissions that the Court need not analyze the merits of
their interlocutory appeal under the TAA, Relators offer no compelling reason whatsoever to
warrant a separate review under the TAA. Significantly, Wilson itself does not require it
Regarding this issue, Wilson instructs only that, on the specific facts of that case, (1) the FAA

did not preempt the TAA and (2) the court of appeals had jurisdiction under both laws and erred

3 Jd. at 4 | cold emphasis added). In fact, the Nickells agree that this Court properly dismissed the interlocutory
appeal uni-th TAA afier deciding the merits of the mandamus petiti  under the FAA. See Nickell Motion for
Rehearing @ 6-

3 Consequently, Relators’ newly-crafted position that the Court must now consider the merits of the appeal under
the TAA, even after it has decided them under the FAA and denied relief, constitutes a blatant atterpt by Relators to
have a second bite at the apple. This harkens back to late 2005 when Relators, dissatisfied with this Court’s order
denying its first mandamus petition, filed a second, near-identical petition sceking the same relief.

% See, e.g, January 5, 2006 Brief of Appellees at 1-3; January 5, 2006 Appendix in Support of Appellees’ Brief at
149 (Tab 6) (Court’s November 16, 2005 Memorandum Opinion denying Relators® first mandamus petition).

*7 The law review article, upon which Relators have placed so much weight, also does not call for a duplicate
analysis under both the TAA and the FAA. See R. W. Hughes, “Interlocutory Appeals from Orders Denying
Arbitration Under the Texas Arbitration Act: Federal Law Does Not Preempt Jurisdiction,” THE APPELLATE
ADVOCATE, Vol. XVIII, No, 2 at 18 (Fall 2005) (cited in Relators’ April 17, 2006 letter brief, among other places).
This article highlights the policy concern underlying the scenario in which a court of appeal holds that, because the
FAA applies to a contract, then relief under the TAA is preempted and an interlocutory mv_..am_ must be dismissed for
want of jurisdiction;

The upshot is that, if the appellee concedes the contract affects intersiate commerce, the appellate court
dismisses the TAA interlocutory appeal for want of _E..m&nson and then may summarily deny the FAA
mandamus without discussion or analysis. . . . The ‘no ._E._m&s_ou rule pot only makes denying
arbitration easier than granting it; it encourages appellees to engage in ‘position-shifting’ and frustrates
review by the Texas Supreme Coutt,

Id. at 18. These policy concerns certainly are not operative in this case. Indeed, this Court considered and denied

both of Relators’ requests for mandamus relief, conducted oral argument, and issued a nine page opinion detailing
its analysis and decision,
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in dismissing the TAA-based interlocutory appesl for want of jurisdiction.’® And even \W'sm
did not conduct separate analysesof the merits unde both the TAA and the FAA; rather, the
oourt determined the merits under the Texas Supreme Court's nandamus jurisdiction,
conditionally granted the writ of mandamus, and dismissed the related interlocutory appeal as
moot.”® Since, as Reatorshave repeatedly conceded, the mandamus and interlocutory appesl
analyses are virtually the same it would be a pointlesswaste of judicial resourcesfor acourt to
sparatdy analyzeand render adetailed opinion on an interlocutory appedl under the TAA after
mandamusr elief was denied on themerits.

Finally, despite Relators reliance on West v. Robinson, that decison also does not
compel the appdlate courts to separately analyze an interlocutory appeal under the TAA after
denying mandamusrdief under the FAA. In fact, the Robinson decison has nothing to do with
deciding arbitrability issuesunder the TAA or the FAA %

b.  Inaddition to being unnecessary, a subsequent analysis under the 744 woul d be
improper.

Significantly, there has never been any contractual ar legal bass for a TAA-based
interlocutory appedl of thetriad court’s denial of Relators Motionto Compel Arbitration. It is
undigputed that the arbitration agreementsat issuein thiscase expresdy i nvoke New York law.
Apart from Smply novi ng to compe arbitration and purporting to invoke the TAA, Reators
have never actudly demonstrated how or why the TAA applies? The Nickells have
consgently noted that Texas law doesnot apply to issuesrdated to the interpretation or waiver

of termsin the arbitration agreements, yet Relatorshave essentially ignored thi s point and have

% In re D. Wilson Construction Co., 196 S.W.3d 774,778-780 (Tex. 2000).
¥ 1d. at 778-780, 783,
“? See West v. Robinson, 180 §.W.3d 575,576( Tex. 2005) (per curiam).

' See Nickells’ Motion for Rehearing. at6 & n.27.
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never attempted to prove otherwise.* True to form, like all of their pleadings before it,
Rdators Mation far Rehearing dodges ths fundanental issue and erroneously presunes,
without explanation, that Texaslaw and the TAG apply.

Interegtingly, at one paint Relators actually acknowledged that the arbitration contracts'
choice of New York law diminated the application of Texas substantive law to contractual
issues.”® But they then proceeded to argue erroneoudy that the TAA was procedural, so the
choice of New York substantive law did not effect their rightsto an interlocutory appeal under
the TAA.*¥ Without reiterating all of the arguments set forth in ther letter briefs of April 7,
2006 and April 20,2006, the Nickells would merely direct the Court to those letter briefsand to
InreJ.D. Edwards World Solutions Company.* |n thet case, the Texas Supreme Court held that
wheretheparties arbitration agresment selected the subgtantivelaw of Calorado or the Uniform
Arbitration Act, the FAA must apply inlieu d the TAA  Specifically, the JD. Edwards Court
concluded, “[t]here is no contractual or legal basis far Texas law" and the contract's " limited
referenceto the [Uniform Arbitration Act] is not sufficientto invoke Texaslaw a the TAA.™¢
Accordingly, because the party attempting to invoke the TAA did not carry its burden of
demonstrating how or why it should apply, the J.D. Edwards Court conddered and ruled on the

petition for mandamus submitted under the FAA.#

“ See, e.g, the Nickells' April 7, 2006 post-hearing letter brief at 1 (attached at Tab C to Nickells’ Motion far -
Rehearing); Relators December 15,2005 Recor d in Suppart of Petition for Writ of Mandamus Vol. I at92, n 101,

*® Sea Relators’ April 6, 2006 letter brief ¢ 1 (arguing that the TAA is procedural law and asserting that “{e]ven
when the partieshave sdected the lawsof anather jurisdiction, Texaslaw still governsprocedural issies').

“In suppart of thisposition, Relatorscitedens-Qorning  Fiberglass Corp. v. Martin, 942 8.W.2d 712,721 (Tex.
App. — Dallas 1997, no pet.), which has absolutely nothing to do with arbitration or the TAA. See the Nickells’
April 7, 2006 letter brief at 1. It bears noting that if this theory were accurate (and it isn't) and New York
subgantive law applied under the TAA, Reators heavy reliance on Texas waiver cases has been misplaced and
they should have been relyingon New York waiver cases instead

| nre J.D. Edwards World Solutions Company, 87 5.W.3d 546 (Tex. 2002).

“ Id. at 550,

71d. at 551-552.
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Rdators have attempted to diginguish J.D. Edwards by discussng Mastrobuono v.
Shearson Lehman Hutton, Inc, a ease Where a brokerage agresment's arbitration clause
indicated that any arbitration would occur under NASD rules, whilea New York choice-of-law
dause was set forth dsawherein the agreement, separate from the arbitration clause.”® The
Mastrobuono Court appropriatdy reconciled these two cl auses by holding that the NASD rules
would govern the arbitration whileany contractual clamsor defensesasserted in the arbitration
would be derived fromeubgtantive New York law.”® 1t is difficult to see how Mastrobuono
demonstratesin any way that the arbitrationar choice-of-law clauses a issue in this case permit
Rdatorsto invoke the TAA. It is undigouted that none of those clauses says anything about
Texas law and that the only law mentioned or invoked anywhere in the contracts is New Yor k
law.

In one sentence of thar April 17, 2006 pos-hearing letter brief, Relatorsalso floated the
notion that Texas law and the TAA should apply because*five of [the NickellS] nine causes of
action contained in their Fird Amended Retition are based expresdy on Texas gatutory and
common law.™*® The brokerage agreements a issue contain New Yor k choice-of-law dlauses
gtating that the agreements" shall be governed and construed in accordance with the laws of the
State of New York.”! Becausethe Nickells have not asserted any breach of contract daimsor
other daimsthat would call on New York law for contractua inter pretations, Texas law applies
excdusveyto all of their underlyingeauses of action. Conversdy, their Texas causesof action

have no bearing on the fact that the New York choice-of-law clauses make New York law

* Mastrobuono v. Shearson Lehman Hutton, Inc.,514'Y .S, 52,115 S.Ct, 1212 (1995).
Y1d a 514 US 64.

% Relators April 17,2006 letter brief at 3.

*! December 15,2005 Record i n Suppert of Petition for Writd Mandamus Vol. 1 at 57,
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applicable when resolving disputes over the contracts arbitration terms or whether they were
waived. InJ.D. Edwards, the Texas upreme Court paid no homageto thefact that the plaintiff
had assrted fraud and othe Texas common law claims. In fact, the Court specifically
determined that the arbitration dause, the contract's choice of Colorado law, and the FAA
requi t ed the plaintiff to arbitrateits Texasfraud clamsunder theFAA, not the TAA.%

In conclusion, Rdators have completely failed to provide any rational factual o legal
bassfor an application of the TAA inthiScase, and it was thar burden to do so.

ITT. CoNCLUSION AND PRAYER

For all of the reasons set forth above, the Nickells respectfully request that this Court
deny Relators Motion for Rehearingin all respects. However, for the reasons set forth in ther
Mationfor Rehearing, also filed on July 12,2006, theNickells request thet this Court darify its
June 28,2006 Memorandum Qi ni on to ate that the interlocutory appeal filed by Relators and
consolidated with this action was nat dismissed for lack of subjet matter jurisdiction (or dueto
preemption), but was dismissed as moot because: (1) the Court has determined the merits of the
waiver issues when denying Relators mandamus relief under the FAA; and (2) Rdators have
failed to demongrate how a why the TAA should apply, as they were required to do. The
Nickells respectfully submit thet therdief granted in the Court's June 28 Opinion and its waiver
andysiswere in dl respects correct and should not be digurbed. The Nickells further pray for

such other reief, at law and in equity, to which they may show themselvesjustly entitled.

%2 Inre J.D. Edwards \or|d Solutions Company, 87 S.W.3d at 550-551
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