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STATEMENT OF THE CASE 

Relators (collectively, "Citigroup") removed the underlying case to federal 

court, requested a transfer to an MDL court, and then agreed to a remand back to 

state court. Judge Sally Montgomery then ruled that Citigroup waived its right to 

arbitrate even though the plaintiffs did not even attempf to show they were prejudiced 

by the removal. (Apx. Tab A). Refusing to disturb Judge Montgomery's order, the 

Dallas Court of Appeals - without mentioning the prejuhce requirement - held that 

Citigroup's federal court pleadings expressly waived its right to arbitrate. (Apx. Tab 

B). After Citigroup directed the court's attention to In  re D. Wihon Consf. Co., 196 

S.W.3d 774 (Tex. 2006)' the court revised its opinion to address the Texas Arbitration 

Act but again hcld that Citigroup waived its right to arbitrate without any mention of 

the prejudice requirement in Wilson. (Apx. Tab C). 
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STATEMENT OF TURISDICTION 

The Court has jurisdiction under Tex. Gov't Code $22.002. 

ISSUES PRESENTED 

1. Did the trial court abuse its dscretion by holding that Citigroup waived 
its right to arbitrate under the Federal Arbitration Act when there was 
no evidence that the Nickells suffered prejudice as a result of Citigroup's 
federal court removal and MDL transfer activities? 

2. Was the trial court's order denying Citigroup's motion to compel 
arbitration without proof of prejuhce proper under the theory that 
Citigroup expressly waived its right to arbitrate such that a showing of 
prejudice was not required? 

3. The court of appeals &d not address the prejudice requirement in its 
opinion. Should h s  case be sent back for a determination of the 
prejudice issue in accordance with Texas Rules of Appellate Procedure 
47.1 and 52.8(d), which require a court of appeals to address every issue 
raised and necessary to the disposition of a case? 

4. To the extent the trial court's order denying arbitration is based on the 
notion that Relators are not entitled to claim the benefits of the 
arbitration agreement with respect to Mr. Nickell's claims, did the trial 
court abuse its discretion? 

WHY THIS CASE IS IMPORTANT 

Until now, no Texas appellate court has ever held that a party e q r e ~ ~ b  waived 

its right to arbitrate - and particularly not through condztct in the course of litigation 

rather than explicit statements of waiver. Only one other Texas appellate court has 

even addressed an allegation of express waiver, and that court rehsed to fhd  waiver.' 

Lacking this Court's guidance, the lowcr courts held that litigation-oriented statements 

Bristow v. Jameson, 1996 WL 277138 (Tex. App.-Houston [lst Dist.] 1996, no writ) (not designated For 
publicatiotl). 



- made in federal court removal and MDL pleadings that make no specific reference 

to arbitration - are sufficient to deprive a defendant of its right to arbitrate without 

any proof that the plaintiff was prejudiced. A new theory for denying a party its right 

to arbitrate has thus been introduced into Texas jurisprudence: A party may be found 

to have expressly waived its right to arbitrate - even though it has never specifically 

and unequivocally renounced that right - and the prejudice requirement may be 

dispensed with altogether. The notion that express waiver does not require a showing 

of prejudice is the minority position in the federal courts, and this Court should not 

permit that theory to take root in Texas. 

STATEMENT OF FACTS 

1. The WorldCom bankruptcy spawns numerous lawsuits, most of which 
end up in a federal MDL court. 

In the aftermath of WorldCom's July 2002 bankruptcy, morc than 150 lawsuits 

were fded by plaintiffs, such as the Nickells, seeking recovery from third parties for 

losses they incurred in WorldCom securities. See I n  re WorIdCom) Inc. Jec. Lbg., 294 F.  

Supp. 2d 431, 434-35 (S.D.N.Y. 2003). The federal MDL panel transferred and 

consolidated the federal cases in an MDL court - thc U.S. District Court for the 

Southern District of New York. Id; In re WorIdCom, Inc. Jec, & %ERA"lifg., 226 F. 

Supp. 2d 1352 (J.P.M.L. 2002). Most of the state court suits were removed to federal 

court and also transferred to the MDL court. Id The transferred and consolidated 

cases are now pending in the MDT, court. 



2. The Nickells ignore their promises to arbitrate and instead sue 
Citigroup. 

Citigroup Global Markets Inc. is a broker-dealer and a subsidiary of Relator 

Citigroup Inc. (R. Vol. I, p. 44). Kobert A. Nickell and Natalie Bert Nickell, plaintiffs 

below, were Citigroup customers. (R. Vol. I, pp. 11-13). Mr. Nickell's paperwork 

with Citigroup contained broad arbitration clauses. (R. Vol. I, p. 48-49). Mrs. Nickell 

(formerly Natalie Bert) also signed agreements containing broad arbitration clauses. 

(R. Vol. I, pp. 52-57). After Worldcorn's bankruptcy, the Nickells ignored their 

promises to arbitrate and instead sued Citigroup, alleging that false and misleading 

research reports caused them to invest more than $4 d o n  in Worldcorn securities. 

(R. Vol. I, pp. 10-1 3). 

3. Citigroup removes the Nickells' claims, obtains a transfer to the federal 
MDL court, and then agrees to a remand back to state court. 

Citigroup removed the Nickells' claims to federal court in Dallas, stating that it 

was "appearing specially so as to reserve any and all defenses available under Rule 12 

of the Federal Rules of Civil Procedure or othcnvise. . . ." (R. Vol. 11, p. 308). The 

Nickells moved to remand. (R. 0 1  11 p. 393). At about the same time, Citigroup 

notificd the MDL Panel that the case was subject to transfer to the MDL court. (R. 

Vol. 11, pp. 658-59). The following events then took place: 

Citigroup asked the Dallas federal court to stay all proceedings 
until the MDL Panel determined whether the MDL court would 
conduct pretrial activities. (R. Vol. 11, p. 533). 

Before the Dallas federal court ruled on the stay motion, the 



MDL Panel conditionally transferred the case to the MDL court. 
(R. Vol. 11, p. 572). 

The Nickells moved to vacate the transfer order. (R. Vol. 111, p. 
797). 

The MDL Panel overruled the Nickells' motion and issued a final 
transfer order. (R. Vol. 111, p. 897).2 

The Nickells fded papers a r p g  that a remand was appropriate. 
(K. Vol. 111, p. 899). 

Citigroup decided to agree to a rcmand, and the parties stipulated 
"that this action shall be and hereby is remanded to the County 
Court at Law No. 3, Dallas County, Texas, where the action was 
orignally filed." (R. Vol. 111, p. 928).) 

Citigroup always intended to preserve its right to arbitrate this case and other 

actions brought by Citgroup customers once it was finally determined whch court 

would conduct pre-trial activities and the Nickells' subject matter jurisdiction 

arguments werc resolved. (1%. Vol. I, pp. 137-38). Indeed, Citigroup's motion to stay 

in the Dallas federal court stated that it was fled without waiver of any defenses 

"including, but not k i t e d  to, . . . thc requirement that Plaintiffs arbitrate, not litigate, 

their claims." (R. Vol. 11, p. 539, n.1.) . 

4. Citigroup moves to compel arbitration. 

After remand, Citigroup fdcd its first pleadings in the trial court: an Original 

Once the case was transferred to the MDL court, it became subject to that court's May 2003 Consolidation 
Order. (R. Vol. I, pp. 125-35). Under that order, Citigroup was not required to respond to the Nickells' 
pleadings. (R. Vol. I, p. 127). Thc same order also preserved all of Citigroup's defenses. (R. Vol. I, p. 127). 

3 In the stipulation and order, to whch the Nickells agrccd, Citigroup again specifically stated that it was 
<< appearing specially to reserve any and all defenses . . . ." (R. Vol. 111, p. 928). 



Answer and Motion to Compel Arbitration and Stay Proceedngs and Brief in 

Support. (R. Vol. I, pp. 31, 35). Citigroup moved to compel under both the Federal 

Arbitration Act (FAA) and the Texas Arbitration Act (TAA). (R. Vol. I, p. 35). 

Before filing the arbitration motion, Citigroup did not, in any court: (i) seek, obtain, 

respond to, or object to discovery; (ii) move for summary judgment; (iii) move for 

judgment on the pleadings; (iv) seek a trial setting; or (v) fde any cross-claims, 

counter-claims, or third-party claims. (R. Vol. I, p. 137). 

Moreover, with the exception of moving to dismiss in the Dallas federal court 

under Federal Rule 12(b)(G), as it was required to do, Citigroup never sought a ruling 

from any court regarding the merits of the Nickells' claims. (Id.). And immediately 

after f h g  the motion to dismiss, Citigroup told the Nickells' counsel that the Nickells 

need not respond to the motion at that time because Citigroup was not then seeking a 

ruling. (Id). The Nickells never responded to the motion, and no court ever ruled on 

or considered the motion. (Id). 

Not only &d Citigroup refrain from actively litigating the case, but Citigroup 

never, orally or in writing, directly or indirectly, advised any court that it was waiving 

its right to compcl arbitration. Nevertheless, the Nickells argued: (i) that Citigroup 

waived arbitration by removing the case to federal court, obtaining transfer to the 

MDL court, and ultimately agreeing to a remand to the trial court; and (ii) that 

Citigroup Global Markets, as successor to Smith Barney and Salomon Smith Barney, 

Inc. - the parties to the arbitration agreements with Mr. Nickell - and Citigroup, Inc., 

5 



parent of Citigroup Global Markets, are not entitled to claim the benefits of the 

arbitration agreement with respect to Mr. Nickell's claims. (R. Vol. I, pp. 72-92). 

5. Judge Montgomery denies Citigroup's motion to compel arbitration, and 
the Dallas Court of Appeals refuses to issue mandamus relief. 

After Citigroup replied to the Nickells' opposition (R. Vol. I, p. 94)' Judge 

Montgomery conducted a hearing. (R. Vol. I, pp. 196-254). Judge Montgomery 

denied the arbitration motion in its entirety. (R. Vol. I, p. 296; App. Tab A). 

Citigroup perfected an interlocutory appeal under the TAA and also sought 

mandamus relief under the FAA. It is undisputed that the FAA applies in this case. 

The court of appeals held that the FAA preempted the TAA. (Apx. Tab B). 

The court then held that Citigroup was not entitled to mandamus relief because it had 

expressly waived its right to arbitrate. (Apx. Tab B). The court found that a number 

of statements in Citigroup's removal and MDL transfer pleadings amounted to an 

express rcnunciation of the right to arbitrate because the focus of the statements was 

litigation. The statcments in Citigroup's federal court pleadings that were cited by the 

court of appeals - all made in the context of papers directed at forum and not at the 

substance of the action - included these: 

There is almost complete overlap in the partics and witnesses who 
would be required to engage in document production and 
depositions during pretrial discovery. 

Consolidation of pretrial proceedings will prevent an enormous 
duplication of hscovery, waste of judicial resources, and 
inconsistent rulings that would inevitably follow wcre each action 
to procced separately. 



[Gliven the amount of discovery taken in the MDL proceeding, 
the parties to this case could much more rapidly prepare this case 
for trial in the MDL Proceeding. 

A transfer wdl streamline pre-trial matters, avoid duplication, 
conserve resources, and hurry the case towards aial.' 

[Citigroup] merely wish[es] to see this action adjudicated in the 
most efficient and logical location. 

(Apx. Tab B). 

As support for its holding that Citigroup's statements expressly waived its right 

to arbitrate, the court cited a Second Circuit case and a Seventh Circuit case.5 (Apx. 

Tab B). In those cases, which involve markedly different fact situations, the courts 

applied the minority position: prejudice need not be shown when a party expressly 

waives its right to arbitration. Accordmgly, the court of appeals made no mention of 

the prejudice requirement. 

6, The court of appeals again fails to address the prejudice requirement on 
rehearing. 

The day after the court of appeals issued its opinion, this Court decided in In re 

D. Wilsan COPIJL Co., 196 S.W.3d 774 (Tex. 2006). There, the Court reiterated that a 

defendant's waiver of the right to arbitration under the FAA cannot be established 

without a showing that the plaintiff suffered "sufficient prejudice to overcome the 

4 Among the ways in which the MDL court was capable of streamlining the proceedings, of course, was in 
deciding motions to compel actions to arbitration. 
5 Gihore u. Shearson/American Expmr, Inc., 81 1 F.2d 108 (2d Cir. 1987), ouewuled on othergroslndr MDonnell 
Dottglas Fin. Cop. u. I'ennylvanza Power & Lght Co., 849 F.2d 761, 765 (2d Cir. 1988); Cabinetree af Wisconsin, Inc. 
LJ. K~ajimaid Cabinetty, IHL, 50 F. 3d 388 (7 th Cir. 1 995). 



strong presumption against waiver." Id. at 783. The Court also explained that the 

FAA does not automatically preempt the TAA. Id. at 779-80. 

Citigroup moved for rehearing, asserting that the court of appeals had erred in 

holdtng that: (i) the FAA preempts the TAA; and (ii) Citigroup waived its right to 

arbitration despite the lack of any proof that the Nickells were prejudiced. (Apx. Tab 

D). Citigroup urged the court of appeals to correct both errors. With respect to the 

prejudice issue, Citigroup argued: 

The Court was required to, but did not, address [Citigroup's] prejudice 
arguments. West v. RobinJon, 180 S.W.3d 575, 576 (Tex. 2005) @er 
curiam) (reversing and remanding because court of appeals Qd not 
address every issue raised and necessary to final disposition of appeal, as 
required by Tex. R. App. P. 47.1); see also Tex. R. App. P. 52.8 (d) ("Rule 
47 is applicable to an order or opinion by a court of appeals [in an 
original proceeding]. . . ."). 

(Apx. Tab D). 

In their response to Citigroup's motion for rehearing, the Nickells again made 

no effort to establish that they had suffcred prejudice from Citigroup's removal 

activities because they could make no such showing. (Apx. Tab E). The court of 

appeals withdrew its prior opinion and issucd a new opinion on September 26, 2006. 

(Apx. Tab C). In its new opinion, the court held that: "The parties agreed New York 

law would govern any disputc arising from their agreements. Thus, there is no 

contractual or legal basis for applying the TAA to the facts of this case. Accordingly, 

we dismiss [Citigroup's] interlocutory appeal." (Apx. 'Tab C). The court' remained 

silent, however, on the prejudice requirement and again denied mandamus rclief 
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resisting arbitration on waiver grounds in a case governed by the Federal Arbitration 

Act must establish "sufficient prejudice to overcome the strong presumption against 

waiver." Wilson, 196 S.W.3d at 783; Vesta, 192 S.W.3d at 763. 

Wilson reiterated what the Court said three months earlier in Vesta: waiver of 

the right to arbitrate will not be found unless the defendant has "substantially invoked 

the judtcial process to its opponent's detriment." Wihon, 196 S.W.3d at 783. For 

example, the defendants in WiIson did not waive their rights to arbitrate because the 

plaintiff failed to demonstrate how the defendants'ppursuit of litigation "worked to 

[the plaintiff's] detriment." Id. Likewise, the defendants in Vesta - who litigated in 

the trial court for two years and who initiated extensive discovery - did not waive 

their rights to arbitrate because the plaintiff did not establish sufficient prejudice to 

overcome the strong presumption against waiver. Vesta, 192 S.W.3d at 763. 

Below, Citigroup argucd that it should not be held to have waived its right to 

arbitrate because the Nickells produced no evidence of prejudice. (R. Vol, I at 110). 

In its motion for rehearing, Citigroup directed the court of appeals' attention to Wilson 

and Vesta, urgcd the court to address the prejudice issue, and reiterated that the 

Nickells had produced no evidence of prejudice. (Apx. Tab D). The court ignored 

Citigroup's plea and issued a new opinion on rehearing that makes no mention of the 

prejudice requirement. By doing so, the court of appeals violated Texas Rule of 

AppelIate Procedure 47.1, whch also applies in mandamus proceedings. Tex. R. App. 

P. 52.8(d). Rule 47.1 requires a court of appeals to address every issue raised and 

10 



necessary to h a 1  disposition of an appeal. West u. Robinson, 180 S.W.3d 575,576 (Tex. 

2005) (per curiam). 

2. The federal cases relied on by the court of appeals, holding that 
prejudice need not be shown, represent an untenable minority position. 

The court of appeals apparently decided to remain silent on the prejudice issue 

based on two federal court decisions cited in its opinion: Gitmore v. Shear~on/American 

Express, Inc., 811 F.2d 108 (26 Cir. 1987), overruled on othergmlands, lMGDonnell Douglas 

Fin. Cop. u. Pennsylvania Power & Lght  Co., 849 F.2d 761, 765 (2d Cir. 1988); and 

Cabhetree of Wisconsin, Inc. v. Krajmaid Cabhetry, Inc., 50 F.3d 388 (7th Cir. 1995). In 

those cases, thc courts held that a finding of express waiver does not require a 

determination that the party resisting arbitration suffered prejudice. Gilmore, 81 1 F.2d 

at 112-13; Cabinetree, 50 F.3d at 390. 

The "no prejudice" rule in Gihore and Cabinetree has nevcr been embraced in 

Tcxas and should be rejected because it rcprescnts an untenable minority position in 

the federal system. As one commentator observed, Cubinetree's "focus on choice, 

election, and manifest intent not to arbitrate without requiring a contemporaneous 

finding of prejudice constitutes a significant departure from other circuits' precedent. . 

. ." Matthew Forsythe, The Treatment @Arbitration Waivers Under F e d e r a l b ,  55 Disp. 

Resol. J. 8, 16 (May 2000); see uLso James W. Davis, When Does A P a 3  Waive Its Rzght 

To Enforce Arbihation?, 63 Ala. Law. 43,48, n.6 (2002) ("The Cabine~ree opinion . . . held 

that the party opposing arbitration did not have to prove that it suffered prejudice in 



order to defeat arbitration on grounds of waiver. In &us respect, Cabinetree is 

inconsistent with Alabama and Eleventh Circuit law."). 

Indeed, the Cabinetree court itself conceded that it was in the minority. 50 F.3d 

at 390. Federal and state courts - including the California Supreme Court - have 

squarely rejected Cabineree? holdng that no prejudice must be shown. See, e.g., In re 

Fleming Con/.panies, Inc., 325 B.R. 687, 692 (D. Del. 2005); LA& Inc. u. Mini-Tankers, 

USA, Inc., 796 N.E.2d 633, 637-38 (Ill. App. 2003); St. Agnes Med Ctr. v. Paczjfcare of 

Cahjbmia, 82 P.3d 727, 738 & n.6 (Cal. 2003); cf: In re Cingubr Wireless, LLC.,  2003 

WL 18841 84, at * 1 (Tex. App.-Beaumont 2003, orig. proceeding) (defendant's 

removal to federal court &d not waive right to arbitration absent showing of 

prejudice). If the California Supreme Court has rejected the no-prejudice rule, then 

certainly it should not be the law in Texas either. 

3. In any event, this case does not involve express waiver. 

E:ven if express waiver were a viable exception to the prejudice requirement, 

this case would not fit w i b n  that exception. The Nickells have taken an irnplied 

waiver case and labeled it "express waivcr" in an effort to avoid the requirement that 

they show prejudice, because they cannot do so. 

Waiver generally takes one of three forms: (i) express renunciation; (iii) silence 

or inaction for such an unreasonable period of time as to indicate an intention to 

waive the right; or (iii) other conduct that misleads the opposite party into an honest 

belief that the waiver was intended or assented to. AFrd, Memney & Co. v. Rowe, 619 

12 



S.W.2d 210, 213-14 (7'ex. Civ. App.-Amarillo 1981, writ refd n.r.e.) (cited with 

approval in Tenneco Inc. v. Enterprise Prod Co., 925 S.W.2d 640, 643 (Tex. 1996)). The 

court of appeals incorrectly held that Citigroup expressly renounced its right to 

arbitration even though Citigroup - after the case was removed to federal court - 

specifically reserved its right to require Plaintiffs arbitrate, not litigate, their 

claims." (R. Vol. 11, p. 539, n. 1). 

"Expressly" means in "direct or unmistakable terms; explicitly; definitely; 

directly," and "renounce7' means to "make an affirmative declaration of 

abandonment." See Black's Law Dictionary 522, 1166 (1979). Thus, "express 

renunciation" requires a specific, direct, and unequivocal declaration that the party is 

giving up the right in question. Citigroup's statements in its federal court pleadmgs 

not only do not expressly waive arbitration, but they expressly preserve the right to 

arbitrate. See Gilmore, 81 1 F.2d at  109 (finding express waiver based on "express 

withdrawal of an earlier motion to compel arbitration that waived any contractual 

right [defendant] might have had to compel arbitration of those claims"); see dlso 

Walker v. Cmtywide Credit IndH.r., Inc., 2004 WL 246406, at *2 (N.D. 'I'ex. 2004) 

("Coun~yvvlde's assertion that this Court may properly consider claims brought under 

California state laws does not constitute an express waiver of arbitration."); Holm- 

Suthnbnd Co., Inc. v. Town ofSheLby, 982 P.2d 1053, 1056 (Mont 1999) C'There is no 

evidence that Sutherland ever explicitly waived, orally ox in writing, its contractual 

right to demand arbitration, whch would normally be the means of accomplishg an 

13 



express waiver of that right."). 

Because Citigroup chd not expressly renounce its right to arbitration, any 

finding of waiver would have to be based on the "intentional conduct inconsistent 

with claiming that right" prong of the waiver test. See Jemkan v. Langiey, 1 1 1 S.W.3d 

153, 156 (Tex. 2003). Waiver by conduct requires proof of prejudice. A.B.F. Freight 

QJ-., Inc. v. Amhian Import Serv., Im, 798 S.W.2d 606, 610 (Tex. App.-Dallas 1990, 

writ denied). And in the arbitration setting, there must be evidence of sufficient 

prejudice to overcome the strong presumption against waiver. Wilron, 196 S.W.3d at 

783. The Nickells produced neither evidence of express waiver nor evidence of 

prejudice sufficient to overcome the strong presumption against waiver. 

4. Citigroup is entitled to enforce Mr. Nickell's arbitration agreements. 

The Nickells erroneously argued below that Mr. Nickell has no arbitration 

agreement with Citigroup. Mr. Nickell signed two agreements containing arbitration 

provisions. The first, between Smith Barney and Robert Nickell, specifically states 

that it "shall enure to the benefit of Smith Barney's present organization, and any 

successor organization or assigns." (R. Vol. I, p. 48). The second, between Robert A. 

Nickell and SSB, likewise provides that it "shall inure to the benefit of SSB's present 

organization and any successor organi~ation or assigns." (R. Vol I, p. 50). SSJ3 and 

Smith Barney are predecessors of Citigroup Global Markets, which is a subsidiary of 

Ciugroup Inc. (R. Vol. I, p. 44). In fact, the Nickells have judcidy admitted that 

Citigroup Global Markets is the corporate successor to SSB and that Citigroup Inc. is 

14 



Citigroup Global Markets' parent company. (R. Vol. I, pp. 1-3,9,17). 

As with any contract, a successor-in-interest can be bound to the terms of the 

arbitration agreement signed by a predecessor-in-interest. See In  re Kqka, 178 S.W.3d 

279, 295 (Tex. App.-Houston [lst Dist.] 2005, orig. proceeding). It follows that the 

same successor-in-interest may enforce the arbitration agreement. See Lippus v. 

Dahlgren Mfg. Co., 644 F. Supp. 1473, 1482 (E.D.N.Y. 1986). Thus, Citigroup may 

enforce the terms of arbitration agreements to whch its predecessors in interest were 

parties. See In re GTE Mobilnet of South Texas Ltd. Partnership, 123 S.W.3d 795, 798 

(Tex. App.-Beaumont 2003, no pet.).6 

CONCLUSION AND PRAYER 

The notion that exprcss waiver of the right to arbitration may be established 

without a showing of prejudice cannot be squared with this Court's adoption of the 

majority position that the FAA requires a showing of prejudce. Moreover, even if 

< L express waiver" were a viable exception to the prejudice requirement, this case would 

not fit w i t h  that exception. Accordtngly, Relators pray that the Court grant this 

Petition for Writ of Mandamus, vacate the trial court's order denying Relators' motion 

to compel arbitration, and order the trial court to grant the motions to compel 

arbitration. Relators also request any other relief to whch they may be justly entitled. 

Below, the NickclLs relied on Milnes v. Safomon, Smith Barney, hc., 2002 WL 31940718 (N.Y. Sur. 2002). But 
the arbitration clause it1 Milnes lulvted its applicability to predecessor firms. Id at *14. Moreover, in Miltres 
there was no evidence that the accountholder received the arbitration agreement or that it was otherwise 
called to the accountholder's attention. Also, the case involved funds of a decedent and, under New York 
law, sucl~ cases must proceed in Surrogate Court. MiI~es, 2002 WL 31940718 at *5,7. 
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attorneys of record for Relators in this orignal proceeding and in the underlying case; 
(ii) the facts stated in dus Petition are true and correct; and (iii) the items contained in 
the Appendix and in the Record for this mandamus proceeding are true and correct 
copies of the o r i p a l  documents. 
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ROBERT A. NICKELL and 
NATALIE BERT NICKELL, 

Plain tiffs, 

vs. 

CAUSE NO. 04-04729-C 

5 IN THE COUNTY COURT 

§ 
§ 
5 AT LAW NO. 3 

CITIGROUP GLOBAL MARKETS, 
INC. (flWa SALOMON SMITH 
BARNEY, INC.) and CITIGROUP, 
ZNC. and STACY OELSEN, 

Defendants, 

§ 
§ 
§ 
3 
§ 
6 DALLAS COUNTY, TEXAS 

ORDER DENYING DEFENDANTS' MOTION TO 
COMPEL ARBITRATION AND STAY PROCEEDINGS 

CAME ON FOR CONSIDERATION the Motion of Defendants Citigroup Global Markets, 

Inc. ( W a  Salomon Smith Barney, Inc.), Citigroup, Inc., and Stacy Oelsen to Compel Arbitration and 

Stay Proceedings (the "Motion"). The Court, having considered all relevant pleadings, submissions, 

and applicable authorities and, after conducting a full hearing on the Motion, is of the opinion that 

the Motion should be DENIED in its entirety. 

SO ORDERED. 

Judge Presiding 

ORDER DENYING DEFENDANTS' MOTION TO COMPEL 
ARBITRATION AND STAY PROCEEDINGS - Page Solo 
112884.~1 





WRIT OF MANDAMUS DENIED; Opinion issued June 28,2006 

In The 

(lhnmt a£ Appeal~ 
BiAiftb Bietrirt of Bexne at Ballae 

IN RE CITIGROUP GLOBAL MARKETS, INC., CITIGROUP, INC., 
and STACY OELSEN, Relators 

Original Proceeding from the County Court at Law No. 3 
Dallas County, Texas 

Trial Court Cause No. 04-04729-C 

OPINION 

". . Before Justices Morris, O'Neill, and Mazzant 
Opinion By Justice O'Neill 

By way ofpetition for writ of mandamus and interlocutory appeal, Citigroup Global Markets, 

Inc., Citigroup Inc., and Stacy Oelsen (collectively "CGM") appeal from the trial court's order 

denying their motion to compel arbitration. By order dated January 3,2006, the Court consolidated 

the two proceedings. In a single point of error, Citigroup contends the trial court abused its 

discretion in denying its motion to compel arbitration. We overrule Citigroup's point of error, deny 

its petition for writ of mandamus, and dismiss the appeal. 

Factual Background 

Robert A. and Natalie Bert Nickel1 each had accounts with CGM, formerly known as 

Salomon Smith Barney, Inc. In connection with their accounts, the Nickells signed agreements 

containing arbitration clauses. Based on research reports issued by a CGM analyst, the Nickells 



invested a substantial amount of money in WorldCo~n Inc. in 2000 and 2001. Subsequently, 

WorldCom filed for bankruptcy. 

On April 23,2004, the Nickells filed a lawsuit against CGM alleging claims for fraud, breach 

of fiduciary duty, negligence, gross negligence, negligent misrepresentation, and violations of the 

Texas Securities Act. At the time the Nickells filed their lawsuit, WorldCom had emerged from 

bankruptcy. On July 9, 2004, CGM removed the case to the United States District Court for the 

Northern District of Texas on the ground that it was related to the WorldCom bankruptcy 

proceedings. The Nickells filed a motion to remand the case back to state court on August 9,2004. 

CGM then moved to transfer the case to the United States District Court for the Southern District 

of New York to the multidistrict litigation court. CGM filed a letter with the Judicial Panel on 

Multidistrict Litigation (JPML) requesting that this case be treated as a "tag-along" action to the 

multidistrict litigation proceedings involving WorldCom. The JPML granted CGM's request and 

issued a final transfer order on December 6,2004. 

In the MDL court, the Nickells responded to the MDL court's order to show cause why 

certain remand opiniongdo not require denying the Nickells' motion to remand for lack of subject 

matter jurisdiction. The MDL court requested CGM to also file a response to the remand issue. 

Instead of filing a response to show remand was improper, CGM filed an agreed order stipulating 

to a remand back to state court. On February 14, 2005, the New York federal court signed the 

agreed remand order. 

Once back in state court, CGM filed a motion to compel arbitration under both thc FAA and 

TAA. Following a hearing, the trial court denied the motion. CGM filed a petition for writ of 

mandamus and an interlocutory appeal of the denial of its motion to colnpel arbitration. We 

consolidated the two proceedings into one cause nunlbcr and now consider the propriety of each 



proceeding. 

Procedural Background 

Initially, we must decide whether this case is properly before us by way of petition for writ 

of mandamus or interlocutory appeal. The supreme court has instructed appellate courts that when, 

as here, a parallel mandamus proceeding and an interlocutory appeal are brought under the Federal 

Arbitration Act (FAA) and the Texas Arbitration Act (TAA), we should consolidate the two 

proceedings and consider them together. In  re Valero Energy Corp., 968 S.W.2d 916,916-17 (Tex. 

1998) (orig. proceeding).' When a request to arbitrate under the FAA is denied, the appellate 

remedy is through mandamus. Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266,272 (Tex. 1992). In 

contrast, review of denial of a motion to compel arbitration under the Texas Arbitration Act is by 

way of interlocutory appeal. Id. The FAA preempts all otherwise applicable state laws, including 

the TAA. In re Merrill Lynch, 13 1 S.W.3d 709, 712 (Tex. App.-Dallas 2004, orig. proceeding). 

The FAA governs disputes that concern a contract evidencing a transaction involving 

interstate commerce. T@ps, 842 S.W.2d at 269-70. The contract in this case involved the sale of 

securities and interstate*cbmmerce. Accordingly, the FAA governs this case to the exclusion of the 

TAA. See I n  re Merrill Lynch, 13 1 S.W.3d at 712. 

Standard of Review 

We review a petition for writ of mandamus under a clear abuse of discretion standard. 

Walker v. Packer, 827 S. W.2d 833,839-40 (Tex. 1992). A clear abuse of discretion occurs when the 

trial court errs in analyzing or applying the law to the facts or when the trial court has but one 

'ln Va1er.o. tlic relator filed a petition for w i t  of mandamus and interlocutory appeal from the denial of its motion to compel arbitration under 
both the FAA and I h A .  Iiilero, 068 S.W.2d at '11 6.  The coutt of appeals denied the petition for writ of mandanius but stayed the trial court 
proceedings pendrng consiileration of tlrc interlocutory appeal. While the interlocutory appeal was pending in the court of appeals, the relator 
filed a petition for writ of tnandatnus In the supreme court. Recognizing that the court of appeals's resolution of tlre interlocutory appeal might 
render the mandamus petlt~on niaot. the suprenie court dismissed the petition for writ of mandamus. Id. at 917. Instructing courts of appeals to 
consolidate tlre dual proceedings in these c~rcutnstances merely sa\.es judicial resources. Irl. Contrav to CGM'S contention, the supreme court 
ditl not hold it1 broker-o that a p a w  IS entitled to both a\-enues o f  appeal 



reasonable decision and does not make that decision. Id. at 840. Mandamus is appropriate only 

when the relator has no adequate remedy on appeal. Id. 

Waiver of Right to Arbitrate 

In its sole point of error, CGM contends the trial court erred in denying its motion to compel 

arbitration, In their response to CGM's motion to compel, the Nickells alleged that CGM waived 

its right to arbitration by removing the case to federal court and then transferring it to the MDL 

court. 

The issue of arbitrability under the FAA is a matter of federal substantive law. Priina Paint 

Corp. v. Flood& Conklin Mfg. Co., 388 U.S. 395,402-05, (1967); Miller Brewing Co. v. Fort Worth 

Distributing Co,, 781 F.2d 494, 497 n. 4 (5th Cir.1986) (rejecting the appellee's citation to Texas 

law on the issue of whether it had waived the right to compel arbitration). Therefore, federal law 

comprising generally accepted principles of contract law controls the question of arbitrability. 

Waiver is the intentional relinquishment of a known right or conduct inconsistent with 

claiming that right. Jernigan v. Langley, 1 11 S.W.3d 153,156 (Tex. 2003) (per curiam). Like any 

other contract right, thk &ht to arbitrate can be waived. M i k r  Brewing Co, 78 1 F.2d at 497. 

Waiver may be express or implied. A party may waive its right to arbitration by expressly indicating 

that it wishes to resolve the case in a judicial forum. In re Currency Conversion Fee Antitrzlst 

Litigation, 361 F.Supp. 2d 237,257 (S.D.N.Y. 2005). Alternatively, a party may waive its right to 

arbitrate by taking an action inconsistent with that right to the opposing party's prejudice. Miller 

Brewing Co., 781 F.2d at 497. 

Delay in filing a motion to conipel arbitration, without more does not ordinarily result in 

waiver of a party's right to arbitrate. Gillnore v. Shearson/American E.rpress, IIZC., 8 1 1 F.2d 108, 

1 12 (2nd Cir. 1 987), overruled on otlier gi-ouricls 6)) McDoiznell Dozcglus Fin. Coi-p. v. Petutsylvclnicl 



Power & Ligl~r Co., 849 F.2d 761,765 (2nd Cir. 1988). However, "[a] party to arbitration does not 

have a right to the pre-trial discovery procedures that are used in a case at law." Miller Brewing Go., 

781 F.2d at 498. An attempt to go to the merits and still retain the right to arbitration is clearly 

impermissible. Id; Graig S/~ippirtg Co. v. Midlnrzd Overseas Shwirlg Corp. 259 F.Supp. 929,93 1 

(S.D. N.Y. 1966). 

The Nickells contend CGM repeatedly stated its, intention to pursue this case in a judicial 

forum. By making express statements of its desire for a judicial forum, the Nickells contend, CGM 

expressly waived its right to arbitration. We agree. 

CGM sent a letter to the JPML requesting that this case be transferred to the MDL court as 

a "tag-along" action to the WorldCom litigation. In the letter, counsel for CGM made the following 

statements: 

The claims asserted in this action are also substantively 
identical to fiaud claims asserted against the Citigroup Defendants in 
the Corrected First Amended Class Action complaint in In re 
Wor.ldCom, Inc. Securities Litigation, in which Judge Cote has 
supervised thirteen months of fact discovery. 

-As the MDL Panel has found, centralization of WorldCom- 
related actions in the Southern District of New York "will serve the 
convenience of the parties and witnesses and promote the just and 
efficient conduct of the litigation." 

The focus of these statements is litigation. CGM requested the JPML to transfer the case for 

purposes of litigation only, not arbitration. In this letter, CGM expressed to the JPML its desire to 

litigate this case. 

In its motion to stay proceedings pending an order on its motion to transfer to the MDL 

court, CGM stated "[tlhere is almost complete overlap in the parties and witnesses who would be 

required to engage in document production and depositions during pre-trial discovery." 

"Consolidation of pretrial proceedings will prevent an enormous duplication of discovery, waste of 



judicial resources, and inconsistent rulings that would inevitably follow were each action to proceed 

separately." Again, the focus was litigation. Arbitration does not involve judicial resources. 

In its reply to the Nickells' response to the motion to stay proceedings pending an order on 

its motion to transfer to the MDL court, CGM stated, "given the amount of discovery taken in the 

MDL Proceeding, the parties to this case could much more rapid(vpr-epare this case for trial in the 

MDL Proceeding." (emphasis added). "A transfer will streamline pre-trial matters, avoid 

duplication, conserve resources, and hurry the case towards trial." CGM again expressed its intent 

to litigate and prepare the case for trial. 

CGM also stated in its brief in opposition to the Nickells' motion to remand that it "merely 

wish[es] to see this action adjudicated in the most efficient and logical location." (emphasis added.) 

"By proceeding in the consolidated actions in the MDL Court, Plaintiffs will have the benefit of 

discovery, other litigation material generated by plaintiffs who have more at stake than they do, and 

the fact that those proceedings are rapidly moving forward." Here again, CGM7s statements 

emphasized litigation. "Adjudicate" means to rule upon judicially. BLACK'S LAW DICTIONARY 45 

,, 

(8th ed. 2004). 

Finally, CGM filed a memorandun1 of law in opposition to the Nickells' request to vacate 

the transfer order. CGM stated in the memorandum that "the judges of the Southern District ofNew 

York definitely decided that, for purposes of pretrial proceedings, Worldcorn analyst research 

claims against the Citigroup Defendants will be litigated in the WorldCom Consolidated Proceeding 

before the MDL Court." This cases involves a WorldCom analyst research claim. 

Where a party chooses a judicial forum, hc waives his right to arbitration. In Glintot,e, the 

court held that the defendant expressly waived its right to arbitrate by filing a motion to compel 

arbitration and subsequently withdrawing the motion. Gi117zore. 81 1 F.2d at 112. The defendant in 



Gilnrctre demonstrated its desire to resolve the dispute in a judicial forum by withdrawing its motion 

to con~pel arbitration. Like the defendant in Gililrore, CGM also chose to resolve the dispute in a 

judicial forum. CGM demonstrated its choice for a judicial forum through the arguments made in 

its removal and transfer motions,. 

In Crrbitietree of Wiscorzsirt, Irzc. v. Krftl?laid Cabintry, lnc., 50 F.3d 388 (7th Cir. 1995)' 

Kraftmaid removed the case to federal court instead of moving for arbitration. "By doing so without 

at the same time asking the district court for an order to arbitrate, [Kraftmaid] manifested an 

intention to resolve the dispute through the processes of the federal court." Id. at 390. "Parties 

know how important it is to settle on a forum at the earliest possible opportunity, and the failure of 

either of them to move promptly for arbitration is powerful evidence that they made their election 

against arbitration." Id. at 391. Instead of promptly moving for arbitration, CGM first removed the 

case to federal court and then sought transfer to the MDL court for purposes of adjudicating the case. 

CGM relies upon several cases to support its contention that removal alone does not waive 

a party's right to arbitration. While we agree with CGM's contention, we disagree that the cases 

relied upon are applicable to the facts of this case. CGM's cases all involve implied waiver based 

upon conduct. In Walker v. J. C. Bmdford & Co., 938 F.2d 575 (5th Cir. 1991), J.C. Bradford & Co. 

filed a motion to compel arbitration after engaging in limited discovery. Id. at 576. The court held 

that such limited court activity did not constitute waiver of the defendant's right to arbitrate. Id. at 

577 .  Unlike this case, Walker does not contain any statements by the defendant expressing its intent 

to pursue the case in a judicial forum. The Walker court noted that courts "do not look kindly upon 

parties who use federal courts to advance their causes and then seek to finish their suits in the 

alternate fora that they could have proceeded to immediately." Id. at 577 

In Wiflinnts v. Cigtia Finn~zcial Advisors, Inc., 56 F.3d 656, 661-62 (5th Cir. 1995), the 



defendant removed the case to federal court, answered the complaint, filed a counterclaim, and 

engaged in liinited discovery. Id. at 661. Cigna filed a motion to compel arbitration as soon as it 

discovered that the case was subject to arbitration. Id. at 661-62. Unlike CGM in this case, Cigna 

was unaware that the case was arbitrable until after it had removed the case to federal court, 

answered the lawsuit, and engaged in liinited discovexy. 

In re Winter Park Const., Inc., 30 S .  W.3d 576 (Tex. App.-Texarkana 2000, orig. proceeding) 

is also distinguishable. The plaintiff filed suit in state court. Winter Park filed amotion to abate the 

case to allow for arbitration. Id. at 578. Before the trial court ruled, Winter Park removed the case 

to federal court. The federal court remanded the case back to state court. Winter Park then 

unilaterally pursued arbitration. Id. The trial court issued a temporary injunction prohibiting Winter 

Park from proceeding with the arbitration. The supreme court held that Winter Park did not waive 

its right to arbitration. Id. at 579. Unlike CGM, however, Winter Park asserted its right to 

arbitration from the beginning and never stated its intent to pursue the case in a judicial forum. 

CGM also relies on In re Koch Indus., Inc., 49 S.W.3d 439 (Tex. App.-San Antonio 2001, 

orig. proceeding). In that case, Koch Industries removed the case to federal court, filed an answer 

and counterclaim, and participated in discovery. Koch's counterclaim related to the existence of the 

arbitration agreement. Id. at 446. The discovery was limited to the non-arbitrable issue of diversity 

jurisdiction. In contrast to the facts in our case, Koch did not make statements expressing a choice 

to pursue the litigation in a judicial forum. 

Although removal related conduct alone does not constitute waiver, removal for the stated 

purpose ofpursuing litigation does constitute waiver. We hold that CGM expressly waived its right 

to arbitration by seeking to litigate the case in the MDL court, a judicial forum. In so holding, we 

rely not solely upon CGM's act of removing the case to federal court and then transferring it to the 



MDL court, but primarily upon its written explanations for the removal and transfer. CGM 

a 
expressly stated its desire to pursue the case in a judicial forum. We conclude the trial court did not 

abuse its discretion in denying CGM's motion to compel arbitration. We overrule CGM's sole point 

a of error. 

a Conclusion 
a 
• We deny CGM's petition for writ of mandamus. We dismiss CGM's interlocutory appeal. 





WRIT OF MANDAMUS DENIED; Opinion on Motion for Rehearing issued 
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OPINION ON MOTION FOR REHEARING 

Before Justices Morris, O'Neill, and Mazzant 
Opinion By Justice O'Neill 

We withdraw this Court's opinion dated June 28,2006 and vacate the judgment of that date. 

Citigroup Global Markets, Inc., Citigroup Inc., and Stacy Oelsen (collectively "CGM") filed a 

motion for rehearing. In its motion, CGM contends, among other things, that the Court must address 

whether CGM is entitled to relief under the Texas Arbitration Act (TAA). We overrule CGM's 

motion for rehearing. However, we write to address CGM's contention with respect to the TAA. 

By way of petition for writ of mandamus and interlocutory appeal, CGM, appeals-.from the 

trial court's order denying its motion to compel arbitration. By order dated January 3, 2006, the 

Court consolidated the two proceedings. In a single point of error, CGM contends the trial court 

abused its discretion in denying its motion to compel arbitration. We overrule CGM's point of error, 



deny its petition for writ of mandamus, and dismiss the interlocutory appeal. 

Factual Background 

Robert A. and Natalie Bert Nickell each had accounts with CGM, formerly known as 

Salomon Smith Barney, Inc. In connection with their accounts, the Nickells signed agreements 

containing arbitration clauses. Based on research reports issued by a CGM analyst, the Nickells 

invested a substantial amount of money in WorldCom Inc. in 2000 and 2001. Subsequently, 

WorldCom filed for bankruptcy. 

On April 23,2004, the Nickells filed a lawsuit against CGM alleging claims for fraud, breach 

of fiduciary duty, negligence, gross negligence, negligent misrepresentation, and violations of the 

Texas Securities Act. At the time the Nickells filed their lawsuit, WorldCom had emerged from 

bankruptcy. On July 9, 2004, CGM removed the case to the United States District Court for the 

Northern District of Texas on the ground that it was related to the WorldCom bankruptcy 

proceedings. The Nickells filed a motion to remand the case back to state court on August 9,2004. 

CGM then moved to transfer the case to the United States District Court for the Southern District 

of New York to the multidistrict litigation court. CGM filed a letter with the Judicial Panel on 

Multidistrict Litigation (JPML) requesting that this case be treated as a "tag-along" action to the 

multidistrict litigation proceedings involving WorldCom. The JPML granted CGM's request and 

issued a final transfer order on December 6,2004. 

In the MDL court, the Nickells responded to the MDL court's order to show cause why 

certain remand opinions do not require denying the Nickells' motion to remand for lack of subject 

matter jurisdiction. The MDL court requested CGM to also file a response to the remand issue. 

Instead of filing a response to show remand was improper, CGM filed an agreed order stipulating 

to a remand back to state court. On February 14, 2005, the New York federal court signed the 



agreed remand order. 

Once back in state court, CGM filed a motion to compel arbitration under both the FAA and 

TAA. Following a hearing, the trial court denied the motion. CGM filed a petition for writ of 

mandamus and an interlocutory appeal of the denial of its motion to compel arbitration. We 

consolidated the two proceedings into one cause number and now consider the propriety of each 

proceeding. 

Procedural Background 

Initially, we must decide whether this case is properly before us by way of petition for writ 

of mandamus, interlocutory appeal, or both. The supreme court has instructed appellate courts that 

when, as here, a parallel mandamus proceeding and an interlocutory appeal are brought under the 

Federal Arbitration Act (FAA) and the Texas Arbitration Act (TAA), we should consolidate the two 

proceedings and consider them together. In  re Valero Energy Corp., 968 S. W.2d 9 16,9 16- 17 (Tex. 

1998) (orig. proceeding).' When a request to arbitrate under the FAA is denied, the appellate 

remedy is through mandamus. Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266,272 (Tex. 1992). In 

contrast, review of denial of a motion to compel arbitration under the TAA is by way of 

interlocutory appeal. Id. 

The FAA governs disputes that concern a contract evidencing a transaction involving 

interstate commerce. Tipps, 842 S.W.2d at 269-70. The contract in this case involved the sale of 

securities and interstate commerce. Accordingly, the FAA applies to this case. The FAA, however, 

does not necessarily preempt the TAA. See In  re D. Wilson Corzst. Co., 196 S.W.3d 774,779 (Tex. 

Iln F'o1~r.0, the relator filed a petition for writ of Inandarnus and interlocutory appeal from the denial of its motion to'cornpel arbitration under 
both thc FAA and TAA. Ifolem, 968 S.W.2d at 916. The court of appeals denied the petition for writ of mandamus but stayed the trial court 
proccedings pending consideration of the interlocutory appeal. While the interlocutory appeal was pending in the court of appeals, the relator 
filed a petition for writ of mandamus in the supreme court. Recognizing that the cou1-t of appeals's resolution of the interlocutory appeal might 
render the mandamus petitiori nloot, the supreme court d~sniissed the petition for writ of mandarnus. Id, at 917, Instructing courts ofappeals to 
consolidate the dual proccedings in these circumstances ~nercly saves judicial resources. Id. 



2006) (orig. proceeding). In the circumstances of this case, however, it is not necessary to determine 

whether the FAA preempts the TAA. For the following reasons, we conclude the TAA does not 

apply to this case. 

A choice of law provision in a contract may render the TAA inapplicable, See In re .ID. 

Edwards World Solutions Co., 87 S.W.3d 546,551 (Tex. 2002). In that case, J.D. Edwards entered 

into an agreement with Doskocil Manufacturing Co. Their agreement contained an arbitration 

clause and a choice of law provision that provided that Colorado law would govern the parties' 

agreement. Id. at 548. Doskocil filed a lawsuit and J.D. Edwards filed a motion to compel 

arbitration pursuant to the FAA. When the trial court denied its motion in part, J.D. Edwards sought 

mandamus relief. Doskocil argued that the TAA applied and that the proper remedy was by way 

of interlocutory appeal. The supreme court disagreed. The court held that where the parties provide 

in their contract that another state's substantive law will apply to their agreement, there is no 

contractual or legal basis to invoke the TAA. Id. at 551. 

J.D. Edwards is applicable to the facts of this case. The agreements signed by the Nickells 

and CGM provided that New York law governed their agreements. CGM sought arbitration 

pursuant to both the FAA and TAA. CGM never sought arbitration under New York law. The 

parties agreed that New York law would govern any dispute arising from their agreements. Thus, 

there is no contractual or legal basis for applying the TAA to the facts of this case. See J.D. 

Edwards, 87 S.W.3d at 551. Accordingly, we dismiss CGM's interlocutory appeal. 

Standard of Review 

We review a petition for writ of mandamus under a clear abuse of discretion standard. 

Walker v. Packer, 827 S. W.2d 833,839-40 (Tex. 1992). A clear abuse of discretion occurs when the 

trial court errs in analyzing or applying the law to the facts or when the trial court has but one 



reasonable decision and does not make that decision. Id. at 840. Mandamus is appropriate only 

when the relator has no adequate remedy on appeal. Ici. 

Waiver of Right to Arbitrate 

In its sole point of error, CGM contends the trial court erred in denying its motion to compel 

arbitration. In their response to CGM's motion to compel, the Nickells alleged that CGM waived 

its right to arbitration by removing the case to federal court and then transferring it to the MDL 

court. 

The issue of arbitrability under the FAA is a matter of federal substantive law. Prima Paint 

Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395,402-05, (1967); MillerBmwing Co. v. Fort Worth 

Distributing Co., 781 F.2d 494,497 n. 4 (5th Cir.1986) (rejecting the appellee's citation to Texas 

law on the issue of whether it had waived the right to compel arbitration). Therefore, federal law 

comprising generally accepted principles of contract law controls the question of arbitrability. 

Waiver is the intentional relinquishment of a known right or conduct inconsistent with 

claiming that right. Jernigan v. Langley, 1 1 1 S.W.3d 153, 156 (Tex. 2003) (per curiam). Like any 

other contract right, the right to arbitrate can be waived. Miller Brewing Co., 781 F.2d at 497. 

Waiver may be express or implied. A party may waive its right to arbitration by expressly indicating 

that it wishes to resolve the case in a judicial forum. In re Czlrrency Conversion Fee Antitrust 

Litigution, 361 F.Supp. 2d 237,257 (S.D.N.Y. 2005). Alternatively, a party may waive its right to 

arbitrate by taking an action inconsistent with that right to the opposing party's prejudice. Miller 

Brewing Co., 781 F.2d at 497. 

Delay in filing a motion to compel arbitration, without more does not ordinarily result in 

waiver of a party's right to arbitrate. Gilmore v. Sltearson/Anzerican Express, Inc., 81 1 F.2d 108, 

1 12 (2nd Cir. 1987), overruledon othergrounds by McDonnell Douglas Fin. Corp. v. Pennsylva~zin 



Power & Liglit Co., 849 F.2d 761,765 (2nd Cir. 1988). However, "[a] party to arbitration does not 

have a right to the pre-trial discovery procedures that are used in a case at law." Miller Brewing Co., 

781 F.2d at 498. An attempt to go to the merits and still retain the right to arbitration is clearly 

impermissible. Id; Graig Shipping Co. v. Micllnnd Overseas Shipping Corp. 259 F.Supp. 929,93 1 

(S.D. N.Y. 1966). 

The Nickells contend CGM repeatedly stated its intention to pursue this case in a judicial 

forum. By making express statements of its desire for a judicial forum, the Nickells contend, CGM 

expressly waived its right to arbitration. We agree. 

CGM sent a letter to the JPML requesting that this case be transferred to the MDL court as 

a "tag-along" action to the WorldCom litigation. In the letter, counsel for CGM made the following 

statements: 

The claims asserted in this action are also substantively 
identical to fraud claims asserted against the Citigroup Defendants in 
the Corrected First Amended Class Action complaint in In re 
WorldCom, Inc. Securities Litigation, in which Judge Cote has 
supervised thirteen months of fact discovery. 

As the MDL Panel has found, centralization of WorldCom- 
related actions in the Southern District of New York "will serve the 
convenience of the parties and witnesses and promote the just and 
efficient conduct of the litigation." 

The focus of these statements is litigation. CGM requested the JPML to transfer the case for 

purposes of litigation only, not arbitration. In this letter, CGM expressed to the JPML its desire to 

litigate this case. 

In its motion to stay proceedings pending an order on its motion to transfer to the MDL 

court, CGM stated "[tlhere is almost complete overlap in the parties and witnesses who would be 

required to engage in document production and depositions during pre-trial discovery." 

"Consolidation of pretrial proceedings will prevent an enormous duplication of discovery, waste of 



judicial resources, and inconsistent rulings that would inevitably follow were each action to proceed 

separately." Again, the focus was litigation. Arbitration does not involve judicial resources. 

In its reply to the Nickells' response to the motion to stay proceedings pending an order on 

its motion to transfer to the MDL court, CGM stated, "given the amount of discovery taken in the 

MDL Proceeding, the parties to this case could much more rnpidlyprepare this case for trial in the 

MDL Proceeding." (emphasis added). "A transfer will streamline pre-trial matters, avoid 

duplication, conserve resources, and huny the case towards trial." CGM again expressed its intent 

to litigate and prepare the case for trial. 

CGM also stated in its brief in opposition to the Nickells' motion to remand that it "merely 

wish[es] to see this action adjudicated in the most efficient and logical location." (emphasis added.) 

"By proceeding in the consolidated actions in the MDL Court, Plaintiffs will have the benefit of 

discovery, other litigation material generated by plaintiffs who have more at stake than they do, and 

the fact that those proceedings are rapidly moving forward." Here again, CGM's statements 

emphasized litigation. "Adjudicate" means to rule upon judicially. BLACK'S LAW DICTIONARY 45 

(8th ed. 2004). 

Finally, CGM filed a memorandum of law in opposition to the Nickells' request to vacate 

the transfer order. CGM stated in the memorandum that "the judges of the Southern District ofNew 

York definitely decided that, for purposes of pretrial proceedings, WorldCom analyst research 

claims against the Citigroup Defendants will be litigated in the WorldCom Consolidated Proceeding 

before the MDL Court." This cases involves a WorldCom analyst research claim. 

Where a party chooses a judicial forum, he waives his right to arbitration. In Glimore, the 

court held that the defendant expressly waived its right to arbitrate by filing a motion to compel 

arbitration and subsequently withdrawing the motion. Gibnore. 8 1 1 F.2d at 1 12. The defendant in 



Gilnzore demonstrated its desire to resolve the dispute in a judicial forum by withdrawing its motion 

to compel arbitration. Like the defendant in Gilmore, CGM also chose to resolve the dispute in a 

judicial forum. CGM demonstrated its choice for a judicial forum through the arguments made in 

its removal and transfer motions,. 

In Cubi~tetree of Wisconsin. Inc. v. Kraftrnaid Cabinty, Iizc., 50 F.3d 388 (7th Cir. 1995)' 

Krafimaid removed the case to federal court instead of moving for arbitration. "By doing so without 

at the same time asking the district court for an order to arbitrate, [Kraftmaid] manifested an 

intention to resolve the dispute through the processes of the federal court." Id. at 390. "Parties 

know how important it is to settle on a forum at the earliest possible opportunity, and the failure of 

either of them to move promptly for arbitration is powerful evidence that they made their election 

against arbitration." Id. at 391. Instead of promptly moving for arbitration, CGM first removed the 

case to federal court and then sought transfer to the MDL court for purposes of adjudicating the case. 

CGM relies upon several cases to support its contention that removal alone does not waive 

a party's right to arbitration. While we agree with CGM's contention, we disagree that the cases 

relied upon are applicable to the facts of this case. CGM's cases all involve implied waiver based 

upon conduct. In Walker v. J. C. Bradford & Co., 938 F.2d 575 (5 th Cir. 199 1 ), J.C. Bradford & Co. 

filed a motion to compel arbitration after engaging in limited discovery. Id. at 576. The court held 

that such limited court activity did not constitute waiver of the defendant's right to arbitrate. Id. at 

577. Unlike this case, Walker does not contain any statements by the defendant expressing its intent 

to pursue the case in a judicial forum. The Walker court noted that courts "do not look kindly upon 

parties who use federal courts to advance their causes and then seek to finish their suits in the 

alternate fora that they could have proceeded to immediately." Id. at 577 



In Williams v. Cigna Financial Advisors, Inc., 56 F.3d 656, 661-62 (5th Cir. 1995), the 

defendant removed the case to federal court, answered the complaint, filed a counterclaim, and 

engaged in limited discovery. Id. at 661. Cigna filed a motion to compel arbitration as soon as it 

discovered that the case was subject to arbitration. Id. at 661-62. Unlike CGM in this case, Cigna 

was unaware that tho case was arbitrable until after it had removed the case to federal court, 

answered the lawsuit, and engaged in limited discovery. 

In re Winter Park Const., Inc., 30 S. W.3d 576 (Tex. App.-Texarkana 2000, orig. proceeding) 

is also distinguishable. The plaintiff filed suit in state court. Winter Park filed a motion to abate the 

case to allow for arbitration. Id. at 578. Before the trial court ruled, Winter Park removed the case 

to federal court. The federal court remanded the case back to state court. Winter Park then 

unilaterally pursued arbitration, Id. The trial court issued a temporary injunction prohibiting Winter 

Park from proceeding with the arbitration. The supreme court held that Winter Park did not waive 

its right to arbitration. ld .  at 579. Unlike CGM, however, Winter Park asserted its right to 

arbitration from the beginning and never stated its intent to pursue the case in a judicial forum. 

CGM also relies on In re Koch Indus., Inc., 49 S.W.3d 439 (Tex. App.-San Antonio 2001, 

orig. proceeding). In that case, Koch Industries removed the case to federal court, filed an answer 

and counterclaim, and participated in discovery. Koch's counterclaim related to the existence of the 

arbitration agreement. Id .  at 446. The discovery was limited to the non-arbitrable issue of diversity 

jurisdiction. In contrast to the facts in our case, Koch did not make statements expressing a choice 

to pursue the litigation in a judicial forum. 

Although removal related conduct alone does not constitute waiver, removal for the stated 

purpose ofpursuing litigation does constitute waiver. We hold that CGM expressly waived its right 

to arbitration by seeking to litigate the case in the MDL court, a judicial forum. In so holding, we 



rely not solely upon CGM's act of removing the case to federal court and then transferring it to the 
e 

MDL court, but primarily upon its written explanations for the removal and transfer. CGM 

expressly stated its desire to pursue the case in a judicial forum. We conclude the trial court did not 

abuse its discretion in denying CGM7s motion to compel arbitration. We overrule CGM's sole point 

of error. 

Conclusion 

We deny CGM's petition for writ of mandamus. We dismiss CGM's interlocutory appeal. 



JUDGMENT 

CITIGROUP GLOBAL MARKETS, INC., Appeal from the County Court at Law No. 3 
CITIGROUP, INC., AND STACY of Dallas County, Texas. (Tr.Ct.No. 04- 
OELSEN, Appellants 04729°C). 

Opinion delivered by Justice 07Neill, 
No. 05-05-01430-CV V. Justices Morris and Mazzant, participating. 

ROBERT A. NlCKELL AND NATALIE 
BERT NICKELL, Appellees 

Based on the Court's opinion of this date, the appeal is DISMISSED. 

It is ORDERED that appellees Robert A. Nickel1 and Natalie Bert Nickel1 recover their costs 
of this appeal from appellants Citigroup Global Markets, Inc., Citigroup, Inc., and Stacy Oelsen. 

Judgment entered September 26,2006. 

JUSTICE 1 





- 
IN THE COURT OF APPEALS 

FOR THE FIFTH DISTRICT OF TEXAS 
AT DALLAS i isd Mah 

C'er't 5m Ojstripr 

IN RE CITIGROUP GLOBAL MARKETS, INC. (jXda SALOMON 
SMITH BARNEX INC.), CITIGROUP INC., and STACY OELSEN 

RELATORS'/APPELLANTS' MOTION FOR JXEHEAlUNG 

ROBERT B. GILBREATH 
State Bar No. 87904620 

CHARLES A. GALL 
State Bar No. 07281500 

JAMES W. BOWEN 
State Bar No. 02723305 

JENKENS $r GILCHRIST, 
a Professional Corporation 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 
(2 14) 855-4500 
(224) 855-4300 (fax) 

COUNSEL FOR RELATORSIAPPELLANTS 



POINTS RELIED ON FOR RIEHEARING 

1. The Court erred in holding that CGM waived its right to arbitration 
under the Federal Arbitration Act despite the absence of any 
evidence that the Nickells suffered sufficient prejudice to overcome 
the strong presumption against waiver. 

2. The Court erred in holding that CGM expressly waived its right to 
arbitration. 

3. The Federal Arbitration Act does not preempt the Texas Arbitration 
Act under the circumstances presented in this case. If the Court does 
not grant CGM's request for mandamus relief under the FAA, then it 
cannot dismiss CGM's interlocutory appeal and must decide whether 
the trial court was required to compel arbitration under the TAA. 

ARGUMENT AND AUTHORITIES 

I. Introduction. 

The Court's holding in this case-that CGM expressly waived its right to 

arbitration-is incorrect and vulnerable for two reasons: 

Two days after the Court issued its opinion, the Texas Supreme Court 

reiterated, for the second time in three months, that a defendant's waiver of the right to 

arbitration under the Federal Arbitration Act cannot be established without a showing that 

the plaintiff suffered "sufficient prejudice to overcome the strong presumption against 

waiver." In re D. Wilson Const. Co., - S.W.3d , 49 Tex. Sup. Ct. J. 909, 2006 

WL 179202 1, at "6 (Tex. June 30,2006) (copy attached). 

@ CGM's briefing demonstrated that the Nickells did not suffer any 

pjudice. '  The Court was required to, but did not, address CGM's prejudice arguments. 

' Petition for Writ of Mandamus at pgs. 16-20; Appellants'IRelators' Reply Brief at pgs. 9-1 1 .  

1 
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West v. Robinson, 180 S.W.3d 575, 576 (Tex. 2005) (per curiam) (reversing and 

remanding because court of appeals did not address every issue raised and necessary to 

final disposition of appeal, as required by Tex. R. App. P. 47.1); see also Tex. R. App. P. 

52.8 (d) ("Rule 47 is applicable to an order or opinion by a court of appeals [in an 

original proceeding]. . . ."). 

2. A defendant may not be held to have waived its right to arbitration absent 
proof that the plaintiff suffered prejudice. 

On June 30,2006, the Texas Supreme Court issued its decision in Wilson. On the 

same day, the Supreme Court denied the motion for rehearing in In re Vesta Ins. Group, 

Inc., - S.W.3d -, 49 Tex. Sup. Ct. J. 445, 2006 WL 662335, at "2-3 (Tex. Mar. 17, 

2006) (copy attached). In both cases, the Supreme Court held that a party resisting 

arbitration on waiver grounds in a case governed by the Federal Arbitration Act must 

establish "sufficient prejudice to overcome the strong presumption against waiver." 

Wilson, 200G WL 179202 1% at *6; Vesta, 2006 WL 662335, at *3. 

Wilson reiterated what the Court said three months earlier in Vesta: waiver of the 

right to arbitrate will not be found unless the defendant has "'substantially invoked the 

judicial process to its opponent's detriment."' Wilson, 2006 WL 1792021, at "6. For 

example, the defendants in Wilson did not waive their rights to arbitration because the 

plaintiff failed to demonstrate how the defendants' pursuit of litigation "worked to [the 

plaintiffs] detriment." Id. Likewise, the defendants in Vesta, who litigated in the trial 

court for two years and who initiated extensive discovery, did not waive their rights to 

arbitration because the plaintiff failed to establish sufficient prejudice to overcome the 
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strong presumption against waiver. Vesta, 2006 WL 662335, at "2-3. 

.@ 

• 3. The two federal cases holding that prejudice need not be shown represent an 
untenable minority position. 

a 
a When the Court authored its opinion in this case, it did not have the benefit of the 

• Supreme Court's reaffirmation of the prejudice requirement in Wilson. The Court may 
a 
• have chosen not to address prejudice based on two federal court decisions cited in its 

a opinion: Gilmore v. Shearson/American Express, Inc., 81 1 F.2d 108 (2d Cir. 1987), 

• overruled on other grounds, McDonnell Douglas Fin. Corp. v. Pennsylvania Power d 

Light Co., 849 F.2d 761, 765 (2d Cir. 1988); and Cabinstree of Wisconsin, Inc. v. 

a 
a Kraftrnaid Cabinstry, Inc., 50 F.3d 388 (7th Cir. 1995). In those cases, the courts held 

that a finding of express waiver does not require a determination that the party resisting 

,.o ?,. 

arbitration suffered prejudice. Gilmore, 8 11 F.2d at 112-13; Cabinetree, 50 F.3d at 390. 

m 
a The "no prejudice" rule in Gilmore and Cabinetree has never been embraced in 

• Texas and represents an bntenable minority position in the federal system. As one 

commentator observed, Cabinetree's "focus on choice, election, and manifest intent not 

a 
to arbitrate without requiring a contemporaneous finding of prejudice constitutes a 

• significant departure from other circuits' precedent. . . ." Matthew Forsythe, The 
a 
• Treatment of Arbitration Waivers Under Federal Law, 55 Disp. Resol. J. 8, 16 (May 

2000)~ Indeed, the Cabinetree court itself conceded that it was in the minority. 50 F.3d 

2 
See also James W .  Davis, When Does A Party Waive Its Right To Enforce Arbitration, 63 Ala. Law. 43, 

48, n.6 (2002) ("The Cabinetree opinion, in which the court held that the moving party had waived 
• arbitration, also held that the party opposing arbitration did not have to prove that it suffered prejudice in 

,/ 
order to defeat arbitration on grounds of waiver. In this respect, Cabinetree is inconsistent with Alabama 
and Eleventh Circuit law."). 



at 390. Federal and state courts have squarely rejected Cabinetree's holding that no 

prejudice must be shown. See, e.g., In re Fleming Companies, Inc., 325 B.R. 687, 692 

(D. Del. 2005); LAS, Inc. v. Mini-Tankers, USA, Inc., 796 N.E.2d 633, 637-38 (111. App. 

2003); St. Agnes Med. Ctr. v. PaciJicare of California, 82 P.3d 727, 738 & n.6 (Cal. 

2003); cf. In re Cingular Wireless, L.L.C., 2003 W L  1884184, at *1 (Tex. App.- 

Beaumont 2003, orig. proceeding) (defendant's removal to federal court did not waive 

right to arbitration absent showing of prejudice). 

4. This case does not involve an express waiver of the right to arbitration. 

Even if express waiver were a viable exception to the prejudice requirement, this 

case would not fit within that exception. Waiver of a known right generally takes one of 

three forms: (i) express renunciation; (iii) silence or inaction for such an unreasonable 

period of time as to indicate an intention to waive the right; or (iii) other conduct that 

misleads the opposite party into an honest belief that the waiver was intended or assented 
P' 

to. Alford, Meroney & Co. v. Rows, 619 S.W.2d 2 10,2 13-14 (Tex. Civ. App.-Amarillo 

1981, writ ref d n.r.e.) (cited with approval in Tenneco Inc. v. Enterprise Prod. Co., 925 

S.W.2d 640, 643 (Tex. 1996)). The Court incorrectly held that CGM expressly 

renounced its right to arbitration even though CGM-after the case was removed to 

federal court-specifically resewed its right to require "that Plaintiffs arbitrate, not 

litigate, their claims." (R. Vol. TI, p. 539, n. I ) .  

"Expressly" means in "direct or unmistakable terms; explicitly; definitely; 

directly," and "renounce" means to "make an affirmative declaration of abandonment." 

See Black's Law Dictionary 522, 1166 (1979). Thus, "express renunciation" requires a 
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;@) specific, direct, and unequivocal statement that the party is giving up the right in 
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question. CGM's statements in its federal court pleadings do not rise to that level. See 

Gilmore, 8 1 1 F.2d at 109 (finding express waiver based on "express withdrawal of an 

• earlier motion to compel arbitration that waived any contractual right [defendant] might 

have had to compel arbitration of those claims"); see also Walker v. Countvwide Credit 

Indus., Inc., 2004 WL 246406, at *2 (N.D. Tex. 2004) ("Countrywide's assertion that this 

Court may properly consider claims brought under California state laws does not 

• constitute an express waiver of arbitration."); Holm-Sutherland Co., Inc. v. Town of 

Shelby, 982 P.2d 1053, 1056 (Mont. 1999) ("There is no evidence that Sutherland ever 

explicitly waived, orally or in writing, its contractual right to demand arbitration, which 

would normally be the means of accomplishing an express waiver of that right."). 

Because CGM did not expressly renounce its right to arbitration, any finding of 

waiver would have to be based on the "intentional conduct inconsistent with claiming 
p' 

• that right" prong of the waiver test. See Jernigan v. Langley, 11 1 S.W.3d 153, 156 (Tex. 

2003). Waiver by conduct requires proof of prejudice. A.B.F. Freight Sys., Inc. v. 

Austrian Import Serv., Inc., 798 S.W.2d 606, 610 (Tex. App.--Dallas 1990, writ denied). 

• And in the arbitration setting, there must be evidence of sufficient prejudice to overcome 

the strong presumption against waiver. Wilson, 2006 WL 1792021, at "6; Vesta, 2006 

WL 662335, at "3. As demonstrated in CGM's prior briefing, the Nickells did not 

produce sufficient evidence of prejudice to overcome the strong presumption against 

waiver. 

To sum up, the notion that express waiver of the right to arbitration may be 



established without a showing of prejudice cannot be squared with the Texas Su-prerne 

Court's adoption of the majority position that the FAA requires a showing of prejudice. 

Moreover, even if "express waiver" were a viable exception to the prejudice requirement, 

this case would not fit within that exception. Accordingly, the Court should reconsider 

its decision not address the prejudice issue and hold that in light of the Nickells' failure to 

establish any prejudice, the trial court abused its discretion in denying CGM's motion to 

compel arbitration. 

5. The Court must address CGM's request for relief under the Texas 
Arbitration Act if it does not grant CGM mandamus relief under the FAA. 

In Wilson, the Supreme Court held that the FAA does not preempt the TAA under 

circumstances like those presented in this case. Wilson, 2006 WL 1792021, at "2-3. 

Accordingly, if the Court does not grant CGM mandamus relief under the FAA, then the 

Court must decide whether CGM is entitled to relief under the TAA, as requested in its 

interlocutory appeal. We& v. Robinson, 180 S.W.3d 575, 576 (Tex. 2005) (per curiam) 

(reversing and remanding because court of appeals did not address every issue raised and 

necessary to final disposition of appeal, as required by Tex. R. App. P. 47.1). For the 

reasons set forth in this motion and in CGM's prior briefing, the Court should hold that 

CGM did not waive its right to arbitration and is entitled to compel arbitration under the 

TAA, 

BRAYER 

CGM prays that the Court grant this motion for rehearing, vacate its opinion and 

judgment of June 28, 2006 and, pursuant to the Federal Arbitration Act, issue a writ of 



mandamus compelling the trial court to set aside her Order of October 3, 2005 and to 

enter an order granting the Arbitration Motion in its entirety. Alternatively, CGM 

requests that the Court grant this motion for rehearing, vacate its opinion and judgment of 

June 28, 2006 and, pursuant to the Texas Arbitration Act, render judgment reversing, 

vacating, or setting aside the trial court's Order of October 3, 2005. CGM also requests 

any other relief to which it may be justly entitled. 
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In the 
Court of Appeals 

F i f i  District of Texas at Dallas 

IN RE CITJGROIIP GLOBAL MARKETS, INC. (F/K/A SALOMON SMITH 
BARNEY, WC.), C ~ G R O U P ,  INC., AND STACEY OELSEN, RELATORS 

RESPONSE TO RFLATORS'IAPPELLANTS' MOTION FOR REmARING 

COME NOW, Real P d e s  iw Interest Robert A. Nickel1 and Natalie Bert Nickel1 (the 

"Nickells"), and file this Response to Relators'IAppeIlants' Motion for Rehearing (hereafter, 

Relators' Motion for ~ehearing").' In support, the Nickells respectfidly would show the Court 

as follows: 

I. WTRODUCTION AND ~UMMARY OF ARGUMENTS 

Relators' Motion for Rehearing maintains that his Court erred in holding that they 

expressly waived their alleged arbitration rights and, even if an expressed waiver occurred, erred 

in denying mandamus relief without a finding that the Nickells suffered prejudice. On these 

grounds, Relators have asked the Court to reconsider and reverse its June 28,2006 Memorandum 

Opinion ("June 28 Opinion") denying them mandamus relief under the Federal Atbitration Act 

("FAA"). They contend that the Court's reconsideration of its waiver findings under the FAA is 

especially warranted in light of the Texas Supreme Court's June 30, 2006 decision in In re D. 

Wilson Construction Company, 196 S.W.3d 774 (Tex. 2006). But, as they have repeatedly failed 

to do in past pleadings and letter briefs, Relators again fail to acknowledge that Texas waiver 

cases are inapplicable under an FAAfmandamus analysis. Moreover, even if Texas waiver cases 

applied under an FMrnandamus analysis, Wilson says nothing at all about waiver of arbitration 

' For purposes of this response, Citigroup Global Markets, Inc., Ciligroup, Inc., and Stacy Oelsen will be referred to 
collectively as "Relators". 



rights that could conceivably disturb this Court's well-reasoned June 28 Opinion. Among other 

things, Wilson is an implied waiver case and is no different from the many other implied waiver 

cases repeatedly cited by Relators in previous briefing; the same eases that were thoroughly 

considered and rejected by this Court as inapplicable in view of the overwhelming evidence of 

Relators' express waiver. 

As an additional pbint of error, Relators argue that the Court erred in determining that the 

FAA preempted the Texas Arbitration Act ("TAA"). Accordingly, they argue that if the Court 

again rejects their non-waiver arguments under an FAA/mandamus analysis (for the third time), 

it should consider those arguments for a fowth time under a TAAIinterlocutory appeal analysis.2 

As detailed M e r  below, the Nickells actually agree that the Court should consider modiwg 

its June 28 Opinion to the extent that it suggests a finding of preemption, wbich is the only extent 

to which Wilson might warrant that opinion's modification. However, the Nickells strongly 

contest the notion that Wilson and the facts of this case compel the Court to reconsider the merits 

of Relators' non-waiver arguments under the TAA. Wilson does not contain such a mandate and, 

even if it did,'Relators would still have to establish that the TAA applies, which they have not 

ever attempted to do and cannot do now. 

2 As the Court will recall, it has twice considered the merits of Relators' non-waiver arguments and has twice denied 
them, fmt in the November 17, 2005 Memorandum Opinion (written by Justice O'Neill while sitting on a panel 
with Justices Whittington and Lang), then in the June 28 Opinion (written by Justice O'Neill whiie sitting on the 
present panel). 



n. ARGUMENT AND A ~ O I U T I E S  

1. The Court did not err in .holding that Relators expressly waived their alleged 
arbitration rights under the FAA. 

a. The Court need not consider Wilson or any other Texas cases in its waiver 
analysis under the FAA. 

As the Nickells have pointed out in previous briefmg, Texas courts have the unquestioned , 

authority to determine which law applies to litigants' disputes.3 Recognizing that authority, this 

Court determined that the "issue of arbitsability under the FAA is a matter of federal substantive 

law" and "federal law comprising generally accepted principles of contract law controb tbe 

question of arbitrabilitg~? The Court even cited a Fifth Circuit case for the proposition that, 

when the FAA applies, "the appellee's citation to Texas law on the issue of whether it had 

waived the right to compel arbitration" should be rejected5 

After determining that federal substantive law applied to the waiver issues, this Court 

went on to analyze those issues under several federal cases, including but not limited to In re 

Currency Conversion Fee Antitrust Litigation, Gilmore v. Shearson/American Express, Inc., 

Miller Brewing Co. v. Fort Worth Distributing Co., and Cabintree of Wisconsin, hc.  v. 

KraJtmaid Cabintree, 1nc6 In the pleadings they fded with the trial court and this Court, the 

Nickells have cited all four of these cases in support of their waiver positions, including the 

3 See The Nickells' April 7,2006 Letter Brief at 3 (citing Torrington v. Stuimun, 46 S.W.3d 829, 848 vex. 2000) 
(amched at Tab C to the Nickells' Motion for Rebearing tiled on July 12,2006)). 

4 June 28 Opinion at 4. 

' Id  (citing Miller Brewing Co. v. Fort Worth DLrtrfbuting Co., 781 F.2d 494,497 a 4) (5'Cir.) 1986). 

See June 28 Opinion at 4-7 (citing and favorably discussing In re Cwrency Conversion Fee Antitrust Litigation, 
361 F.Supp.2d 237,257 (S.D.N.Y. 2005); Gilmore v. Shearsoiw'Amerlcarr Express. lnc., 81 1 F.2d 108, 112 (2d Cir. 
1987), o v e d e d  on other grounds by McDonnell Douglas Fin. Corp- v. PennsyEvaniu.P.ower & Light, 849 F.2d 751, 
765 [Zd. Cir. 1988); Miller Brewing Co. v. Fort Worth Distributing Co., 781 F.2d 494,497 n. 4 (5" Cir. 1986); and 
Cabintree of Wisconsin, Inc. v. Kicfhaid Cabintree, Inc., 50 F.3d 388,390 (7" Cir, 1995)). 



position that no showing of prejudice is required when there is an express waiver (which 

Relators have called the "no prejudice" rule).' 

Not surprisingly, despite multiple opportunities, Relators have scarcely addressed these 

federal express waiver cases. When they have, they've merely cited Texas cases and claimed 

that two of the aforementioned federal cases contravene Texas law. In fact, they argue that the 

trial court abused its discretion by relying on the "no prejudice" rule, yet their trial court briefing 

spends merely two paragraphs discussing that rule ad addresses only the Cabintree case by 

asserting that it is "directly at odds with ~oldings] made by both the Fifth Circuit and the Texas 

courts, including the Texas Supreme court."' Consequently, and despite the June 28 Opinion's 

clear determination that Texas law does not apply to the Court's waiver analysis, Relators have 

persisted in their stubborn and misguided application of Texas law. Their Motion for Rehearing 

repeatedly cites Wilson's implied waiver discussion and declares that the "no prejudice" rule 

embraced in Cabintree and Gilmore has "never been embraced in e ex as."' 

Relators have also tried to marginalize Cabintree as some sort of renegade opinion. They 

argued this po'int in their trial court pleadings, abandoned it in their appellate and mandamus 

pleadings, then resurrected it in their recent Motion for ~ehearin~.' '  Notwithstanding that 

Relators cannot properly argue this point to tbis Court for the first time in their Motion for 

' See, ee.g., Januq 5,2006 Brief of Appellees at iii (where the Nickells' Index of Authorities shows pages where 
these cases were cited in support of their waiver arguments to this Court); December 15,2005 Record in Support of  
Petition for Writ of Mandamus. Vol. 1 at 60 (where Table of Authorities for the Nickells' "Response to Defendauts' 
Motion to Compel Arbitration" shows pages where these cases were cited in support of their waiver arguments to 
the @id mutt). 

B December 15,2005 Record in Support of Petition for Writ of Mandamus, Vol. 1 at 11 1. 

9 Relators' Motion for Rehearing at 3. 

'O See Relators' December 15, 2005 Record in Support of Petition for Writ of Mandamus, Vol. 1 at 11 1 (where 
Relators' reply brief to the trial court argues that Cabintree has not been followed by some courts}; Iielators' 
December 15, 2005 mandamus petition at v (showing that Cabintree is mentioned nowhere in the Index of 
Authorities); Relators' Dacmnber 16,2005 appellate brief at v (showing that Cabitwee is mentioned nowhere m the 
Index of Authorities); snd Relators' Jiinuary 26, 2006 reply brief at iii (showing that Cabinfree is mentioned 
nowhere in the Table of Authorities); Relators' Motion for Rehearing at 3-4 (criticizing C~bintree)). 



Rehearing, Cabinkee was just one of the federal express waiver cases relied on by the Nickells 

and the Court, and it .remains good law. Other federal cases relied upon by the NickeIls, such as 

Gilrnore and Century Indemnity v. Viac~m Internarional, Inc., also hold that no showing of 

prejudice is required when the party moving for arbitdon has expressly waived its arbitration 

rights." As such, it would be error to determine that the trial court clearly abused its discretion 

by re1'yhg on those cases - especially when Relators errantly relied on mostly Texas implied 

waiver cases and only briefly addressed one of the several federal express waiver cases cited by 

the Nickells. Indeed, on two previous occasions this Court has similarly determined those 

federal express waiver cases to be persuasive after carefully analyzing them, the federal cases 

cited by Relators, and the evidence of Relators' express waiver.12 Accordingly, any fiding that 

the trial court abused its discretion would be tantamount to a finding that this Court also abused 

its discretion ... twice. To the contrary, the trial court and this Court carefully considered all of 

the issues and arguments presented and rendered well-reasoned decisions on the issues of waiver 

and arbitrability. Moreover, despite Relators' contention that this Court's June 28 Opinion 

violates TEX. R. APP. P. 47.1, that opinion thoroughly addressed all issues "raised and necessary 

to final disposition" of Relators' interlocutory appeal and mandamus  titi ion.'^ 

b. Relators erroneoudy contend that Wilsaia requires a showing ofprejudice befire 
express waiver can be found 

Even if Texas law and Elson did apply to the Court's waiver analysis under the FLU, 

the Nickells would not shy away fiom Wilson. In fact, not knowing that Relators were preparing 

I I See GiZmore, 81 1 F.2.d at 112-1 13; Century Indemnip v. Viacorn International, Inc., 2003 WL 402792, * 4 
(S.D.N.Y. Feb. 20, 2003) (cited in January 5, 2006 Brief of Appellees at 20, 30 and stating that "a party may 
expressly waive its right to arbitration, and if so, prejudice need not be shm"). 

' I  See, e.g., January 5,2006 Appendix in Support of Appellees' Brief at 149 (Tab 6)  (Court's Novembtr 16,2005 
Memormdum Opinion denying Relators' fist mandamus petition); June 28 Opinion at 7-8 (distinguishing W a l k  v. 
JC. BradfoTd di Co., 938 F.2d 575 (5" Cit. 1991), and WiI1im.r v. Cigna Financia/Advr;rors, Jnc, 56 F.3d 656 (5& 
Cir. 1995), two federal cases relied upon by Relators). 

l 3  TEX. R AF-P. P. 47.1; see Relators' Motion for Rehearing at 1-2 (asserting that the Court's June 28 Opinion does 
not satisfy the requirements of TEX. R. APP. P. 47.1). 



a Motion for Rehearing, the Nickells prepared and fled their own Motion for Rehearing, calling 

Wilson to the Court's attention for its proposition that the FAA does not preempt the TAA - the 

only proposition from Wilson mat has application here." 

Relators continue to ignore the factual context of this case, as well as the relevant 

jurisprudence, by arguing that "[tlhe Court erred in holding that CGM waived its right to 

arbitration under the Federal Arbitration Act despite the absence of any evidence that the 

Nickells suffered sufficient prejudice."'5 They are now attempting to dress up Wilson as a white 

lcnight arriving just in time - two days after the Court's June 28 Opinion - to save th i s  argument. 

But Wilson, like the many other Texas cases Relators have relied on for this proposition, is just 

another implied waiver case and has nothing to do with express waiver.I6 

Wilson addresses only the question of implied waiver based on inferences from the 

parties' pretrial conduct. Unlike this case, it did not involve a party's express declarations opting 

to litigate the action in a judicial forum.'7 The decision dedicates most of its attention to the trial 

court's fmding that the arbitration contracts were ambiguous and spends only a k w  paragraphs 

addressing the waiver issues. In fact, it does not even mention its rejection of the waiver 

argument - which the trial court accepted - as a ground for granting mandamus relief.'' In 

short, Wilson is clearly not the saving case that Relators make it out to be. Similarly, In re Vesta 

Insurance Group, h e . ,  192 S.W. 3d 759 (Tex. 2006), which Relators also invoke as support, 

" See the Nickells' July 12,2006 Motion for Rehearing, filed the same afternoon as Relators' Motion for Rehearing. 

l5 Relators' Motion for Rehearing at I .  

l6 See id.; Nickell Motion for Rehearing at 2-5. 

" In re D. Wilsorr Conshuction Co., 196 S.W. 36 774,783 (Tex. 2006). 

'' Wilson at 783-84 (wncludmg that &'the trial court abused its discretion by finding the contracts ambiguous" and 
mentioning nolhing about its finding of waiver). 



bears no weight here because it is not an express waiver case either.19 It and Wilson can join the 

long line of implied waiver cases -that this Court has considered and rejected as factually and 

legally inapposite. 

Relators have repeatedly mischaracterized this case as one of impIied waiver by 

consistently urging the Court to consider irrelevant cases and the existence of my prejudice 

suffered by the ~ickells.~' The distincbon between express and implied waiver of a right to 

arbitrate cannot legitimately be disputed. This Court wisely recognized and embraced this 

distinction in its June 28 Opinion, as many others have done." However, Relators conveniently 

ignore it and conflate the two types of waiver, urging that the Nickells' alleged failure to prove 

prejudice in this express waiver case fails to overcomehe presumption favoring arbitration2 

At the most basic level, it makes no sense to require a party opposing arbitration to prove 

prejudice where, as here, the party seeking arbitration has expressly and deliberately 

communicated its intent to adjudicate the dispute in a judicial forum. When Relators 

affirmatively sought and obtained another forum for this dispute and repeatedly communicated 

their desire to'litigate in numerous pleadings served on the Nickells and submitted to judicial 

l9  Rather, the cowt analyzed the waiver question in light of two years of litigation in the trial court. In re Vest= Ins. 
Group, Inc., 192 S.W.3d 759,763 (Tex. 2006). 

See December 15,2005 Petition for Writ of Mandamus at 10-20; Brief of Appellants at 1 1-1 8, 

I' Tbe Court made clear: 

Waiver is  the intentional relinquishment of a known right or conduct inconsistent wi& that right. Li 
any other contract right, the right to arbitrate can be waived. Waiver may be express or implied. A party 
may wdve itrright to arbitration by expressly indicating that it wishes to resolve the case in a judicial 
forum [express waiver). Alternative&, a party may waive its right to aditrate by taking an action 
inconsistent witb hat right to the opposing party's prejudice. 

June 28 Opinion at pp. 4-5 (emphasis added and citations omitted). Although Texas law does not apply @ the 
waiver issues, it clearly embraces this distinction. See, e.g.. Johnson v. Sfrucmed & Asset Sews., UC, 148 S.W.3d 
71 1 (Tex. App.-Dallas 2004), Spain v. Howton Oilers, lnc., 593 S.W.2d 746,747-48 (Tex. Civ. App.-Houston 
[14& Mst.] 1979) ("Re right to have a dispute submitted to arbitration, like any other contractual right, may be 
waived either expressly or implicitly .") 

" Relators' Motion for Rehearing at 1. 



authorities, they voluntarily relinquished their alleged arbitration rights. Requiring the Nickells 

to prove they were prejudiced by Relators' express abandonment of their alleged arbitration 

rights defies well-established law - much of which was cited audlor discussed in the Court's 

June 28 Opinion - and logic. And while Relators deverly asserted that the "no ,prejudiceH rule 

has "never been embraced in Texas," they do not reveal that it has never been rejected either.23 

Indeed, even if Texas law applied to the Court's waiver .malysis under the FAA (and it does not), 

Relators have been unable to cite a single Texas case where the court rejected the "no prejudice" 

rule after finding that a party had expressly waived its contractual arbitration rights. 

The fdlacy of Relators' position that prejudice must be shown despite an express waiver 

is highlighted by the following question: If Relators had announced to the trial court that they 

wished to wive any contractual arbitration rights they had and to litigate this dispute, and the 

Nickells did not oppose that request, would the trial court have been compelled to deny tbe 

request on the ground that no one had shown prejudice? ,Of course not. As with any other 

contractual rights, a party's express waiver of its contractual arbitration rights Iogically 

terminates its ability to re-invoke hose rights, irrespective of the other party's proof of prejudice. 

c. Based on Relators' repeated statements to rhe Nickells and judicial authorities, 
the Court correct& concluded that they expressly waived their alleged arbitration 
rights. 

Aside from applying the wrong law, conflating express and implied waiver, and dressing 

up Wilson as something it isn't, Relators posit that "even if express waiver were a viable 

exception to the prejudice requirement, this case wodd not fit within that exception."24 In 

support, they cite yet another Texas case and unveil a new test for express -waiver that they have 

not offered in any prior briefing, at the trial court hearing on Defendants' Motion to Compel 

See Motion for Rehearing at 3. 

'' Relators' Motion for Rehearing at 4. 



Arbitration, or at the April 5,2006 oral arguaent before this court?' They urge that, under this 

new test, they did not "expxess1y renounce
y

' their alleged rights to arbitrate?6 These arguments 

should be rejected in their entirety because, mong other things, they are based on facts not 

before the Court, were derived &om Texas waiver cases, and were not raised by points of error 

in Relators' appellate or mandamus briefs.'? 

Contrary to Relators' assertions, the evidence on which this Court relied wholly supparts 

its finding of express waiver and its sound denial of the requested mandamus relief. This Court 

reviewed the abundant evidence demonstrating that Relators, instead of seeking arbitration, 

sought and obtained the removal and transfer of this action to federal court for its inclusion in 

and consolidation with the federal rnultidishict litigation proceedings involving ~ o r 1 d ~ o r n . z ~  

Relators consistently urged that granting such transfer and consolidation wodd promote judicial 

economy in discovery, prebial matters, and ~ i a l . ' ~  In its Motion for Rehearing, Relators 

virtually ignore the Court's analysis of their own statements and make no attempt to dispute the 

evidence on which the Court based i ts express waiver finding. Instead, they apply their own 

new test and claim simply that their "statements in their federal court pleadings do not rise to 

[the] level [of express renunciation, or a specific, direct, and unequivocal statement that the 

party is giving up its right in question.]"30 

'' See id at 4-5 (urging for the frst time the waiver standards enumerated in Ago14 .Mwoney & Co. v. Rowe, 619 
S. W.2d 21 3- 14 (Tex. Civ. App.-Amarillo 198 1, writ ref d n.r.c.1 and articulating a novel defmition for "expressly" 
and "express renunciation"). 

26 See id. 

27 McGuire v. Federal Deposit Ins, Corp., 561 S. W.2d 2 13,2 16 (Tex. Civ, App.-Houston [I' Dist.] 3977, no writ) 
(The Appellees made no assertion of this proposition prior to their motion for rehearing, and the matter cannot be 
raised at this point in the proceedings."'). 

See June 28 Opinion at pp. 4-9. 

29 See id 

30 Relators' Motion far Rehearing at 5. 



Relators seem to argue that only a party's explicit statement that it "hereby abandons 

and/or waives the right to arbitrate" would constitute express waiver; yet, as Relators must 

concede, no court has articulated that strict standard. Instead, as this Court correctly 

acknowledged, the key inquiry is whether a party's words expressly communicate its desire to 

resolve the case in court rather than through arbitrati~n.~' Despite Relators' sudden affinity for 

arbitration, their express statements and procedural choices oue,whelmingly establish th& they 

planned to litigate until they were utlexpcctedly forced to remand this case back to the Dallas 

County Court at Law, where it was originally filed. 

2. Contrary to Relators' contention, the Court need not separately consider and rule 
on their interlocutory appeal under the TAA after denying them mandamus relief 
under the FAA, 

a. Relators have repeatedly admitted that no subsequent, separate analysis is 
necessary under the TAA. 

In a stark reversal of position, Relators now maintain that "if the Court does not grant 

Relators mandamus relief under the FAA, then the Court must decide whether Relators are 

entitled to relief under the TAA, as requested in their interlocutory Here again, 

Relators take a new position not articulated in any prior pleading. To the contrary, their April 

17, 2006 letter brief to the Court asserts multiple times that '?he interlocutory appeal under the 

TAA, and along with it the jurisdictional, preemption, and choice of Iaw issues, can be rendered 

'immaterial' if the Court decides the issues under the F A A . " ~ ~  Moreover, Relators "agree[d] 

31 See June28 Opinion at 5 6 , s .  

32 Relators' Motion for Rehearing at 6, 

33 Relators' April 17,2006 letter brief at 2 (attached at Tab E to the Nickells' Motion for Rehearing). See also id. at 
1 ("[Appellants [sic] . . . suggest] to the Court that, if it were to take up Appellants' mandamus petition c o n s a I i ~ d  
with and into this appeal, it could avoid ail of the procedural and jurisdictional arguments before the Court."); id. at 
2 ("If the Court simply rules on the mandamus petition, however, it need not reach the praemption question."); id. at 
4 ("Fortunately, the Court can avoid these issues completely if it considers the mandamus petition on its merits 
under the FAA."); id ("Finally, by ruling on the mandamus petition, the Court may ignore the jmisdictional issues 
presented by Appellees. . . . When Texas courts consider FAA issues on the merits, they frequently fmd the parallel 
direct appeal under the TAA to be 'immaterial."' (citations omitted)). 
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in dismissing the TAA-based interlocutory appeal for want of jurisdictiodS And even Wilson 

did not conduct separate analyses of the merits under both the TAA and the FAA; rather, the 

court determined the merits unda the Texas Supreme Court's mandamus jurisdiction, 

conditionally granted the writ of mandamus, and dismissed tbe related interlocutory appeal as 

Since, as Relators have repeatedly conceded, the mandamus and interlocutory appeal 

analyses are virtually the same, it would be a pointless waste of judicial resources for a court to 

separately analyze and render a detailed opinion on an interlocutory appeal under the TAA after 

mandamus relief was denied on the merits. 

Finally, despite Relators' reliance on West v. Robinson, that decision also does not 

compel the appellate courts to separately analyze an interlocutory appeal under the TAA after 

denying mandamus relief under the F U .  In fact, the Robinson decision has nothing to do .*th 

deciding arbitrability issues under the TAA or the FAA.~' 

b. In addition to being unnecessary, n subsequent analysis under the TAA would be 
improper. 

Significantly, there has never been any contractual or legal basis for a TAA-based 

interlocutory appeal of the trial court's denial of Relators' Motion to Compel Arbitration. It is 

undisputed that the arbitration agreements at issue in this case expressly invoke New York law. 

Apart fiom simply moving to compel arbitration and purporting to invoke the TAA, Relators 

have never actually demonstrated how or why the TAA applies?' The NickeIls have 

consistently noted that Texas law does not apply to issues related to the interpretation or w$ver 

of terms in the arbittation agreements, yet Relators have essentially .ignored this point and have 

38 In re D. Wilson Constructiurt Co., 196 S.W.3d 774,778-780 (Tex. 2000). 

39 Id. at 778-780,783, 

@ See West v. Robinson, 180 S.W.3d 575,576 (Tex. 2005) (pa curiam). 

4' See Nickells' Motion for Rehm'ng. at 6 & 11.27. 



never attempted to prove otherwise.42 True to form, like all of their pleadings befare it, 

Relators' Motion for Rehearing dodges this fundamental issue and emneously presumes, 

without explanation, that Texas law and the TAG apply. 

Interestingly, at one point Relators actually acknowledged that the arbitration contracts' 

choice of New York law eliminated the application of Texas substantive law to contractual 

issues.43 But they then proceeded to argue erroneously that the TAA was procedural, so the 

choice of New York substantive law did not effect their rights to an interlocutory appeal under 

the T A A . ~ ~  Without reiterating all of the arguments set forth in their letter briefs of April 7, 

2006 and April 20,2006, the Nickells would merely direct the Court to those letter briefs and to 

In re J.R. Edivui-alr World Solutions ~oinpan~. ' '~  In that case, the Texas Supreme Court held that 

where the parties' arbitration agreement selected the substantive law of Colorado or the Uniform 

Arbitration Act, the FAA must apply in lieu of the TAA. Specifically, the J.D. Elhoar& Court 

concluded, "[tlhere is no contractual or legal basis for Texas law" and the contract's "limited 

reference to the IJniform Arbitration Act] is not sufficient b invoke Texas law or the TAA.''~ 

Accordingly, because the party attempting to invoke the TAA did not carry its burden of 

demonstrating how or why it shoutd apply, the J D. Edwards Court considered and ruled on the 

petition for mandamus submitted under the F A A . ~ ~  

42 See, cg., the Nickells' April 7, 2006 post-hearing letter brief at 1 (attached at Tab C to NickeNs' Motion far 
Rehearing); Relators' December 15,2005 Record in Support of Petition for Writ of Mandamus. Vol. 1 at 92, n. 10 1. 

' 

43 Sea Relaton' April 6,2006 letter brief at 1 (arguing that the TAA is procedural law mid asserting that "[e]ven 
when the parties have selected the laws of another jurisdiction, Texas law still governs procedural issues"). 

44 In support of this position, Relators cited &ens-Corning FibergLars Carp. v, Mwrin, 942 S.Wi2d 712,721 vex. 
App. - Dallas 1997, no pet.), which has absolutely nothing to do with arbitration or the TAA. See the Nickells' 
April 7, 2006 letter brief at 1. It bears noting that if this theory were wumtc Jwd it isn't) and New York 
substantive law applied under the TAA, Relators' heavy rdiance on Texas waiver casw has been misplaced and 
they should have been relying on New York waiver cases instead 

4' In re J. R, Edwards World Solutions Company, 87 S.W.3d 546 (Tex. 2002). 

47 Id. at 551-552. 



Relators have attempted to distinguish J.D. Ea5vardr by discussing Mastrobuorao v. 

Sheurson Lehrpurn Hidt~n, Inc., a ease where a brokerage agreement's arbitration clause 

indicated that any arbibation would occur undRr NASD rules, while a New York choice-of-& 

clause was set forth elsewhere in the agreement, separate fiom the arbitration clause?8 The 

Mastrobuono Court appropriately reconciled these two clauses by holding that the NASD rules 

would govern the arbitration while any contractual claims or defenses asserted in the arbitration 

would be derived from substantive New York law?' It is diEcult to see how Masi'robuono 

demonstrates in any way that the arbitration or choice-of-law clauses at issue in this case p d t  

Relators to invoke the TAA. It is undisputed that none of those clauses says anything about 

Texas law and that the only law mentioned or invoked anywhere in the contracts is New York 

law. 

In one sentence of their April 17, 2006 post-hearing letter brief, Relators also floated fhe 

notion that Texas law and the TAA should apply because "five of [the Nickells'] nine causes of 

action contained in their First Amended Petition are based expressly on Texas statutory and 

common law."50 The brokerage agreements at issue contain New York choice-of-law clauses 

stating that the agreements "shall be governed and construed in accordance wirb the laws of the 

State of New ~ork."" Because the Nickells have not asserted any breach of n on tract claims or 

other claims that would call on New York law for contractual interpretations, Texas law applies 

exclusively to all of their underlying causes of action. Conversely, their Texas causes of action 

have no bearing on the fact that the New York choice-of-law clauses make New York law 

48 Mmfrobuono v. Shewson Lehrnan Hutton, Inc., 514 Y.S. 52,115 S.Ct.1212 (1995). 

49 Id at 514 U.S. 64. 

Relators' April 17,2006 letter brief at 3. 

5 1 Dccember 15,2005 Record in Supp~rt of Petition for Writ of Mandamus. Vol. 1 at 57. 



applicable when resolving disputes over the contracts' arbitration terms br whether they were 

waived. In JD. Ebwur&, the Texas Supreme Court paid no homage to the fact that the plaintiff 

had asserted fraud and other Texas common law claims. In fact, the Court specifically 

determined that the arbitration clause, the contract's choice of Colorado law, and the FAA 

requited the plaintiff to arbitrate its Texas fraud claims under the FAA, not the TAA.'~ 

.In conclusi~n, Relators have completely failed to provide any rational factual or legal 

basis for an application of the TAA in this case, and it was their burden to do so. 

fir. CONCLUSION AND PRAYER 

For all of the reasons set forth above, the Nickells respectfully request that this Court 

deny Relators' Motion for Rehearing in all respects. However, for the .reasons set forth in their 

Motion for Rehearing, also filed on July 12,2006, the Nickells request that this -Court clarify its 

June 28,2006 Memorandum Opinion to state that the interlocutory appeal filed by Relators and 

consolidated with this action was not dismissed for lack of subject matter jurisdiction (or due to 

preemption), but was dismissed as moot because: (1) the Court has determined the merits of the 

waiver issues when denying Relators' mandamus relief under the FAA; and (2) Relators have 

failed to demonstrate how or why the TAA should apply, as they were required to do. The 

Nickells respectfully submit that the relief granted in the Court's June 28 Opinion and its waiver 

analysis were in all respects correct and should not be disturbed. The Nickells further pray for 

such other relief, at Iaw and in equity, to which they may show themselves justly entitled. 

52 1n re J D. Edwtrrdr World Solutiom Compq,  87 S. W.3d at 550-55 1. 
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