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NO. 06-0372 

IN THE 
SlJPaJEME COURT OF TEXAS 

COLUMBIA RIO GRANDE HEALTHCAW, L.P. D/B/A 
RJQ GRANDE REGIONAL HOSPITAL, 

Petitioner, 

ALICE H. HAWLEY AND JAMES A. HAWLEY, 
Respondents. 

On Petition for Review from the 
Thirteenth District Court of Appeals at Corpus Christi, Texas 

NO. 13--03-00427-CV 

PETITIONER'S REPLY BRIEF ON THE MERITS 

TO THE I-IONORABLE JUSTICES OF THE SIIPREME COURT OF TEXAS: 

Petitioner Calumbia ltio Grande Healthcare, L.P), d/b/a Ria Grande Regional Hospital 

("Hospital" or "Petitioner"), submits this Reply Brief on the Merits,' urging the Caurt grant 

review, and reverse the judgments of the court of appeals and trial court. 

To tlre extent Petitioner may not reply to a particular assertion or argument or. citation by Respandcnts, such 
conduct should not be construed as acquiescence by Petitioner in Respondents' arguments or. waiver by Petitioner af any 
argument. Page limitations imposed by the Tcxas Rules of Appellate Procedure required Petitioner. to select certain 
issues on which to focus in this Reply Brief on the Merits. 



STATEMENT OF FACTS IN REPLY 

Petitioner objects to Respondents' Statement of Facts to the extent it contains 

irnpennissible argument and lnischaracterizes the record, See TEX. R. APP. P. 55,2(g) 

(statement of facts "fnust state concisely and withozrt or-gzrment the facts and procedural 

background . . .") (emphasis added). (Respondents' Brief an the Merits ["Respondents' 

Brief'] at 1-3). Specifically, Petitioner rejects and denies that the Hospital's distribution 

policy for cancer-positive patliology reports required the pathologist to disseminate its report 

by each method fisted in that policy. (See Respondents' Brief at 1). (P Ex, 1 at 1-2). 

Rather, as the court of appeals' dissenting opinion correctly recognized, the plain language 

of the policy indicates otherwise. See also Colzlrnbin Rio Gr~ancle Henltlzcnre v Hnwlsy, 188 

S.W.3d 838, 871 (Tex. App.-Corpus Clu-isti 2006, pet. filed) (Castillo, I., dissenting). 

Petitioner also rejects the assertion concerning Dr. Rodriguez that the "Hospital 

produced no evidence that they followed tlieir notification policy in any respect." 

(Respondents' Brief at 2). Rather, the evidence shawed that the Hospital coinplied with that 

policy, that the pathology report was placed in Ms. Hawley's chart on November 28,2000, 

that both Dr. Rodriguez and Dr. Arechiga had access to her chatT for purposes of post- 

operative diagnosis and treatment during their continued care and treatment of Ms. Hawley 

from November 2000 to October 2001, that Dr. Arechiga was mailed and received a copy of 

the report by certified [nail, and that the custo~n, habit, and practice for the distxibution of 

positive cancel pathology reports was followed on a daily basis and took priority over other 

cases. (4 RR 8, 15; T RR 80-8 1,84-87,92-93 & [Depo. of Caldarola at 40-421; 7 RR 71-72, 



102-03, 106- 14, 125-26; 3 RR 180,21 RR Ex. 8 at 41-42,49; 21 RR Ex. 7 at 38; 21 'RFI Ex. 

10 at 22-2.3, 53-54). (Petitioner's Brief on tile Merits ["Petitioner's Brief"] at 12- 13). 

ARGUMENT AND AUTHORITIES IN REPLY 

I. Justices of the Court of A a ~ e a l s  Disagree on Questions of Law Material to the 
Disposition of this Case and of importance to the Juris~rudence of the State: 
Error in Failure to Submit instructions on New and Independent Cause and the 
Doctrine of Lost Chance of Survival 

A, Issue No. 1 - Refusal of Hospital's New and Independent Cause 
Instruction was Reversible Error as a Matter of Law Where Pleadins 
and Some Evidence Raised that Issue 

Respondents argue tlze trial court did not err in refusing to instruct the jury on new and 

independent cause because the intervening cause was a concur~ing - and not superseding - 

cause. (Respondents' Brief at 6- 19). Respondents and the court of appeals conclude tl~ere 

is no error because Petitioner allegedly failed to establish new and independent cause at trial, 

wlzich is not the standard of review for subinissian of an inferential rebuttal defense. (Id,.). 

'IJnder Texas law, a party is entitled to an instruction on new and independent cause not only 

if it establishes same; rather, that instruction is required under Texas law if the pleadings and 

"some evidence" raise an issue concerning same. See TEX. R. Crv, P. 278; Dew v. CI-OMVZ 

Derr-iclc El-ectol-s, Xilc., 208 S.W.3cl 448, 455 (Johnson, J. ,  Hecht, J,, and Green, ,J., 

dissenting); see also [Inion Pnc. X.R. Co. v. WiEEia/ns, 85 S.W.3d 162, 166 (Tex. 2002); 

Elbaor v. Snzitlr, 845 S.W.2d 240, 243 (Tex. 1992); Wright Way finstr-. Co., lilt. v .  

Hal-lirzgerz MnlI Co+, 799 S-W.2d 41.5,422 (Tex. App.-Colpus Christi 1990, no writ).' Here, 

' Notably, although thc court of appeals' opinion sets forth the proper standard of review, set forth above, it 
then anaIyzed the evidence not to determine whether tlzcre was "some evidence" of new and independent cause as would 
require a jury instruction on same, but instcad to determine whether the evidcnce p~o~lecl or established new and 
independent cause, concluding that it did not See Hnwley, 188 S W 3d at 861-62 ("Dr Tucker's testimony did not tend 



because the pleadings and some evidence raised an issue concernixzg new and independent 

cause, the trial court abused its discretion in refusing to instruct the ,jury on this issue as a 

matter of law. See TEX. R. CIV. P. 278; Williams, 85 S.W.3d at 166; Elbnor; 845 S.W.2d at 

1. Hospital Preseizted Sorri e Eviderwe tlzat Doctors ' Srrbsaqrr erlt 
Negligence it1 Faifirrg to Read Ms. Hu~vfey's Medical Chart, Tfzeir 
Qwtz Records, or Follow-irp With Putlzology Lab Corzcarrzirzg their. 
Patieirt for Elevcrz Months Was Not Reusanably Foreseeable 

For.eseeability requires more than viewing the facts in retrospect and charging a party 

to anticipate an extr,aordinaly sequence of events whereby the defendant's conduct can be 

said to bring about the injury. Dew, 208 S.W,3d at 461 (Johnson, .l., dissenting); see Doe v. 

Beys Clzlbs, 907 S.W.2d 472, 478 (Tex. 1995). The evaluation of evidence as to 

foreseeability and proximate cause generally involves practical inquiries based an cornrnan 

experience applied to human conduct. Dew, 208 S.W.3d at 461; see City of Glnciewntei* v .  

Pike, 727 S.W.2d 5 14, 5 18 (Tex. 1987). 

a. Some Evidence Raises Issue of New and Independent Cause 

Here, the Hospital presented some evidence that the negligence of Dr. Rodriguez and 

Dr. Arechiga in failing to follow up on the pathology report during their subsequent care and 

treatment of Ms< Hawley from November 2000 to October 2001 was a superseding cause of 

her injuries because same was ( I )  not foreseeable to the Hospital and (2) cut off (and did not 

merely cooperate with) the effects of the FIaspital 's alleged negligence, 

to er~nbli.sh ."; "Dr Tucker's testimony tended to prove nothing mare than "; " the failure of the evidence LO 
militate in any rneaningfui respect toward n finding of new and independent cause ") (emphasis added) 



Some evidence places the pathology report containing the cancer diagnosis in Ms, 

Hawley's inedicstl chart on November 28,2000, the day before her discharge post-surgery. 

(7 RR 7 1-72; 3 RR 180,2 1 IER Ex. 8 at 49). Further, it is undisputed that Dr. Rodriguez and 

Dr. Arechiga continued to treat Ms. Hawley after November 2000 (when her cancer was first 

diagnosed by the pathologist) on a frequently basis, including subsequent hospitalizations 

(involving both Dr. Rodriguez and Dr. Arechiga) in January 2001 and March 2001, 

subsequent surgery by Dr. Rodriguez on January 16,200 1, and subsequent offices visits and 

testing with Dr, Arechiga on July 3 1,2001 and September 25,2001. (3 RR 180,2 1 RR Ex. 

8 at 52-53; 4 RR 8 , 2 i  RR Ex. 10 at 16, 34,38; 5 RR 28, 55-64], Yet-incredibly-at all 

times during this continued care and treatment of Ms. Hawley, each doctor failed to (1) read 

the pathology repol? contained in her medical chart; (2) read the pathology report contained 

in their own office charts; (3) follow up on the whereabouts of that pathology report; or (4) 

athenvise follow up with pathology concerning the examination results and diagnosis of the 

20-plus centimeter portion of Ms. Hawley's colon Dr. Rodriguez excised during surgery and 

sent for pathological evaluation in November 2000. (6 RR 74, 88'94-96; P1. Ex. 2). The 

hospital also p

r

esented expert testimony that Dir, Rodriguez and Dr. Arechiga each had an 

independent duty to perfonn follow-up an the pathology reports, (6 RR 78-79, 88). As a 

result of their breach of this independent duty, MsA Hawley's cancer diagnosis lay unread 

until a third physician at a separate hospital - eleven ~nontlls later -- first read the cancer 

diagnosis in the pathology report contained in Ms. Hawley's medical chart. ( 5  RI1.28,63-64; 

6 RR 94-96). By presenting this evidence at trial, the Hospital raised the issue of new and 



independent cause, See Bel-Ton EEec. Svcs., lizc v. Pickle, 9 15 S,W.2d 480,48 1 (Tex. 1996) 

(per. curiarn). If the jury believed the Hospital's evidence, it could have concluded that the 

doctors' negligence in failing to read the pathology report or to follow up concerning the 

pathologist's diagnosis was a new and independent cause of Ms, Hawley's injuries. See id. 

at 48 1. Because this issue was critical to the Hospital's defense, the trial court's refusal to 

submit a new and independent cause instruction was reversible error. See 2. The court of 

appeals incorrectly concluded there is no evidence in the record that raises the issue of new 

and independent cause, See id.; cJI Hawley, 188 S.W.3d at 861 -62. Accordingly, this Court 

should reverse the triaI court's judgment and remand this matter for a new trial. 

b. Respondents7 Authority is Factually Distinguishable and 
Supports the Nospitall's Arguments 

Respondents assert Dr. Tucker testified not that it was unforeseeable that the 

physicians wauld follow up, and therefore his "testimony is simply no evidence that it was 

unforeseeable that Hawley's doctors might not independently obtain the pathology report," 

(Respondents' Brief at 9). It was a reasonable inference from Dr, Tucker's testimony that 

it was foreseeable that the physicians would follow up on the pathology r e p o ~  on tl~eir 

patient rather than failing to read or consult the report contained not only in Ms, Hawley's 

hospital records from November 2000, but also within their awn chart for Ms. Hawley. (6 

ItR 67,69,74,78-79,85-86,88,94-96)- See Gnlvnn IJ. Fedder, 678 S.W.2d 596,598 (Tex. 

App.-Houston 114''' Dist.] 1984, no writ) (citing C a m  v. AIrlim*, 395 S.WT2d 821,823 (Tex. 

1965)) (reviewing court inust consider only evidence and inferences wl~ich support inclusion 

of new and independent cause and disregard all evidence and inferences to the contrary). 



Likewise, it was also a reasonable inference from Dr. Tucker's testimony that it was 

unforeseeable that: the physicians would not follow up on the pathology report on their 

patient. See id. Respectfully, Respondents' exercise of semantics may be relevant if 

Petitioner was required to establish new and independent cause at trial to warrant a jury 

instruction an same, but it is irrelevant where Petitioner was required only to present "some 

evidence" of new and independent cause to warrant such instruction and Dr, Tucker's 

testimony does so. See TEX, R. CIV. P. 278; Willin~rw, 85 S.W.3d at 166; Elbnor; 845 S.W.2d 

at 243; Wright Way Cmr~tr. Co., IIZC., 799 S.W.2d at 422. Moreover, tlie only rnedical 

malpractice case cited by Respondents to generally support tlieir assertion instead supports 

Petitioner's arguments, instructing: 

In order to determine whether there is any evidence to raise "new and 
independent cause," this court must consider only the  evidence and 
inferences which will! surrgort the inclusion of this element and d i s r e a  
all evidence and inferences to the cantrarv. See Gnrzn v. Alvial-, 395 
S,W,2d 821 (Tex. 1965). 

Galvn~z, 678 S.W.2d at ,598 (empl~asis added). (CJ: Respondents' Brief at 9 & n. 13), Thus, 

by Respondents' own authority, the court of appeals could consider only the evidence and 

inference that supported the inclusion of an instruction of new and independent cause and 

was required to disregard all evidence and inferences to the contrary, See id The court of 

appeals failed to do so,3 and this Court should not consider the evidence set forth in 

Respondents' Brief purporting to weigh against the inclusion of that inst~wctian, (See, e.g+, 

Respondents' Brief at 10- 1 I). Moreover, Galvarz v. Feddereis factually distinguishable where 

' See Hni~dey, 188 S W 3d at 8G1-62 



Ms. Hawley's colon cancer developed naturally and not as a result of medical. malpractice, 

as in Gal1rcrr7 where the decedent's subsequent l~aspitafization and surgery were caused by 

the first doctor's ~nalpractice in prescribing the wrong dosage of medication. See id at 598- 

99. In short, Dr, Tucker's testimony that it was foreseeable that Dr. Rodriguez and Dr.. 

Arechiga would follow up on the pathology reports coupled with their failure to do so for tlte 

next eleven-month time period during which they continued their care and treatment of Ms. 

Wawfey is some evidence af new and independent cause, 

2, Nut Curtcrrrri~zg Cause - Cuztrt of Appeals Cortld Only Corrsider. 
Eviderzce Srcpporti~ig I~zstrr~cdo~z 011 NCIIV arid Irzdeperlderrt Curise 

Respondents next assert the trial court properly refused the new and independent 

cause instruction because the doctors' failure "to independently obtain Hawley's pathology 

report was at most a concurring cause . . ., because the physicians' omission at most 

'cooperate[d] with the still-persisting original negligence of the defendant to bring about the 

injury."' (Respandents' Brief at 12) (citation omitted). Without conceding same, this 

argument may be credible had the Hospital presented no evidence that it colnplied with the 

distribution policy for positive cancer pathology reports. However, to the contrary, the 

Hospital presented some evidence that it complied with that policy, that the pathaiogy report 

was placed in Ms. Hawley's chart onNovernbes 28,2000, that both doctors had access to her 

chart for purposes of past-operative diagnosis and treatment from November 2000 to October. 

200 1, that Dr. Arechiga was mailed and received a copy of tbe report by certified mail, and 

that the custam, habit, and practice for the distribution of positive cancer pathology reports 

was followed on a daily basis and took priority over atl~er cases. (4 RR 8, 1.5; 5 RR 80-8 I, 



84-87,92-9.3 & [Depo. of Caldarola at 40-421; 7 RR 7 1-72, 102-03, 106-14, 125-26; 3 RR 

180, 21 RR E x .  8 at 41-42, 49; 21 RR Ex. 7 at 38; 21 RR Ex. 10 at 22-23, 53-54). (See 

Petitioner's Brief at 12-13). See I-ln~jley, 188 S.W.3d at 871 (Castillo, I., dissenting). 

Therefore, because the Hospital presented some evidence to raise the issue of new and 

independent cause and its pleadings supported same, the trial court had no discretion but to 

submit an instruction concerning same. See TEX. R. CIV. P. 278; Willinr??~, 85 S.W.3d at 166; 

Elbnot; 845 S.W.2d at 243; Wr-iglzt Wqy Coruh:. Co., Ivc., 799 S.W.2d at 422. 

3, Soin a Evideizce Dem oizstrates Slcpersedi~zg Currse 

Respondents assert the Haspital's distribution policy for positive cancer pathology 

reports required distribution by each of the thee  methods enumerated, and that ""the purpose 

of the redundant notification policy was to prevent this very result[.]" (See Respondents' 

Brief at 1, 14-1 S), Respondents argue the alleged intervening force's operation and its 

consequences are "in no way extraordinary" even if Dr. Rodriguez and Ds, Arechiga each 

had actual receipt and lcnowledge of Ms. Mawley's pathology report by two of the 

enumerated methods but not the third. Indeed, Respondents' characterize the doctors' 

negligence in failing to read Ms. Hawley's pathology report or follow up wit11 same over the 

course of eleven months as "normal in view of the circumstances existing at the time." 

(Respondents'BBrief at 1 S)." To tlle contrary, the Hospital presented of the extraordinary 

'' Respondents' additional argument that there is no superseding cause requiring subnlissian of the requested 
instruction because "there was na evidence that the doctors would be subject to liability to the plaintiff for such failure 
[to act]" is untenable where Dr. Tucker testified il is within the scope of the physician's responsibility in making 
pr.ofessiona1 decisions and tlre expectations of the hospitat are that physicians would perform follow-up on the pathology 
reports (6 RJZ 79) (Respondents' Brief at IS) Indeed, Dr.. Rodriguez wns a named defendanr in this lawsuit but was 
later non-suited by all Plaintiffs (1  CR 67) (Petitioner's Brief at xvi) 



nature of the doctors' negligence wliere it presented evidence that: Dr. Arechiga received a 

copy of the November 2000 pathology report via certified mail; that Ms. Hawley later visited 

Dr. Arecliiga in December 2000, March 2001, July 2001, and September 2001, yet that 

patlzology report was never reviewed; that Dr. Rodriguez received the pathology report to the 

extent the pathology lab secretary testified the custom, habit, and practice was that the 

distribution policy far positive cancer patl~ology reports was followed on a daily basis and 

that cancer cases were priority over other cases yet that report was never viewed; that Dr, 

Rodriguez conducted subsequent surgery on Ms* Hawley on January 16, 2001, yet the 

pathology report in her file was never viewed; and that tlie ~eport  was placed in Ms. 

Hawley's chart the day before her discharge on November 29,2000 and both Dr. Rodriguez 

and Dr. Arechiga had continuing access to same yet failed to review that report until it was 

discavered in her chart by a third physician in October 2001, (3 180,2 1 RR E x .  8 at 39, 

52-53; 4 RR 8,21 RR Ex. 10 at 16,34,38; 5 RR 28,SS-64, 84-91). This evidence, among 

other evidence presented, is some evidence raising tlie issue of new and independent cause 

ignared by the court of appeals. See TEX. R. CIV. P. 278; Willinms, 85 S,W.3d at 166; Phnn 

Sort Ynr~ v+ Perzn, 990 S,W.2d 751,754 (Tex. 1999); Elbno~; 845 S.W.2d at 243; Hcr~lley, 188 

S,W+3d at 870 n.3 (Castillo, J., dissenting); Wright Wqy Co~stt-. Co , Im., 799 S.W.2d at 422. 

Indeed, the doctors' negligence was not brought into operation by any alleged wrongful act 

of the Hospital and operated independently of any such act. (See Respondents' Brief at 16, 

discussing Dew, 208 S,W.3d at 45 I) ,  Finally, a trial court may not properly refuse to submit 

a question rnereIy because the evidence is factually insufficient to support an affirmative 



finding, and, consequently, the trial court erred in refbsing the Hospital's requested 

instruction on new and independent cause where the pleadings and some evidence raised that 

issue. See Hnwley, 188 S.W.3dat 870 n.3 (Castillo, J., dissenting) (citing Gnrzn, 395 S.W.2d 

at 824), 

4. Error in Refitsirtg Requested Irzstrrtction ort New arid Iiii~eperzderzt 
Cause is Wart~tfil  Errol4 

The vital inquiry in any case involving proximate cause is whether the negligent act(s) 

set in motion a natural and unbroken chain of events that led directly and proximately to a 

foreseeable injury or result. See Hart 11, Varz Zrrrzdt, 399 S.W.2d 791 (Tex. 3965), If the 

evidence raises the issue of new and independent cause, it is revel-sible endor not to define and 

include the term in the definition of proximate cause. Coolc v. Cnteipi/lar, Iijc., 849 S.W,2d 

434, 440 (Tex, App.,-Amarillo f 993, writ denied); see also Bed, 3ntl.l & Beyomi, Ir~c. v. 

Uristn, 21 I S.W.3d 753,757 (Tex. 2006) (noting " h a m  can be presumed when meaningful 

appellate review is precluded because valid and invalid iiability theories or' damage elements 

are coimningled"). Thus, because the issue of whether Dr, Arechiga's and Dr. Rodriguez's 

negligence were new and independent causes of Ms. Hawley's injuries was a fact issue to be 

determined by thejury and not to be resolved by the trial court as a matter of law, the failure 

to instruct the jury an new and independent cause was reversible error. See id. ; Sccppir7gton 

v, Yozi~ger- Tr-nrzsp., It~c., 758 S,W.2d 866, 867 (Tex. App.-Corpus C l~ i s t i  1988, writ 

denied); see n/,so Bel-To12 Elec Svcs., Inc., 9 1 5 S, W.2d at 48 1. (Reply Brief of Appellant at 

10-12). 



5. No Pleadirtg Reqrrirertzerzt to Srdbtfr it New a~tcl Iitdeperlderzt Cause 
Itatrrrctiun; Alter.rzatively, Hospital Properly Pleaded Surrle 

New and independent cause is an inferential rebuttal defense (and not an affirmative 

defense) that may be submitted to the jury as an instruction; it is one eleinent to be considered 

by a fact finder in deter-mining whether- there is proximate cause. See Jc2n.r~~ v. Klous, 75 

S.W.3d 1 5.3, 161 (Tex. App.-Fort Worth 2002, no pet.); see also Bed, 3~ntl7 & Beyoncl, h7c., 

21 1 S.W.3d at 756-57 (unavoidable accident is an inferential rebuttal issue); Dew, 208 

S.W.3d at 456 (new and independent cause "has historically been viewed as part of the 

definition of 'proxixnate cause.'"). (Reply Brief of Appellant at 8-9). Hence, Petitioner, even 

though it pleaded a new and independent cause, was not required to plead tbe defense 

because it was an element of whether Petitioner proxiinately caused Ms. Hawley's damages. 

See Brds 11. Fzlselier-, 55 S,W,3d 204, 21 1 (Tex. App,-Texarkana 2001, no pet.). (CJ 

Respondents7 Brief at 19). For tile same reasons, it was not necessaxy to ,join Dr. Arechiga 

and Dr. Rodriguez as pal-ties or responsible third parties to advance evidence of these new 

and independent causes of Ms. Hawley's injuries. See id. 

Concerning this general issue, t l~e  court of appeals correctly noted that Hospital 

asserted the defense of new and independent cause for the first time six days before trial; 

Respondents asked the trial court to strike the pleading and also filed a motion in lirnine 

regarding any evidence that Mrs. Hawley's treating physicians were negligent in rendering 

treatment; the r.eporterls record shows that the trial court granted the motion in limine, at least 

in part, and ruled that the Hospital could put on testilnony and ather evidence of what Mrs. 

Hawley's treating physicians should have done under the cir,cumstances but specifically 



cautioned counsel not to tie the conduct of the treating physicians to the ward "negligence*" 

See Hawley, 1 88 S. W.3d at 858. (2 RR 34). Notably, thereafter the court of appeals affinned 

the trial court's refbsal to instruct the july on new and independent not because of a lack of 

pleading (or proper pleading) but because it concluded the evidence "support notl~ing inore 

than a finding of a concurring cause." See id. at 860-62, 

6. Conclzcsion: Refusal of New and Iii dependent Cause I~isfrtiction is 
Hul.rtl ful Error Requiritig Reversal urtd Rel~rnitd 

As ,Justice Johnson recently instructed: 

What we said lang ago bears repeating: In reviewing omissions fmln 
the jury charge, "we sl~ould view the charge as practical experience teaches 
that a jury, untrained in the law, would view it." [ 1. The discussions in 
reported cases of whether proximate cause instructions should or should not 
include new and independent cause language bear witness to the subtleties 
involved in what is a sufficient subsequent event or force to break the chain of 
causation between a party's negligence and an occurrence. To fail to instruct 
the jury on an established legal doctrine raised by the evidence and in serious 
contention at trial should not be held to be harmless error. 

Dew, 208 S.W.3d at 461 (Jolmson, ,J,, dissenting) (citation omitted) (qzlotirzg Gah~e,s~on, H 

& 5'. A. Ry. Co. v. Wmhington, 63 S. W. 534,538 (Tex. 1 90 1 1); see also Bed, Bath & Bqyord, 

I~zc., 2 1 1 S.W.3d at 756-59 (concluding submission of ilnproper unavoidable accident 

instruction was harmless error where there was no clear indication iinpropes instruction 

caused rendition of irnproper verdict). 

Here, the issue of new and independent cause of Ms. Hawley's injuries was raised by 

the evidence; however, the charge failed to guide the jury on this issue, Wright Way Constr. 

Co. Inc., 799 S.W,2d at 423. (2 CR 380). En fact, the question actually given tended to 

preclude such findings, Id. at 423. The question submitted was: "Was the negligence, if 



any, of RIO GftANDE REGIONAL HOSPITAL, a proximate cause of injuries to ALICE 

H. HAWLEY?" (2 CR 381). The problem with this question is it does nat encoinpass the 

new and independent cause defense which was raised by the evidence. See id. at 424. The 

wording of the question is ambiguous and misleading because it suggests and implies that 

new and independent cause was not a defense, See id. The instruction tendered by Petitioner 

would have eliminated this deficiency. See id (2 CR 355-56). Therefore, t l ~ e  trial cau~-t's 

failure to instruct the jury an new and independent cause was error. See id. 

Next, this Court must determine wl~etl~er this error was reversible. See id To do so, 

the reviewing court must consider the pleadings of the parties, the evidence presented at trial, 

and the charge in its entirety. Island Recrentio~znl Dev. Corp. v. Repzlblic of Texas Scrv. 

Assoc., 71 0 S.W.2d 55 1 ,  55.5 (Tex. 1986). Alleged error will be deemed reversible only if, 

when viewed in. the Iight of the totality of tl-tese circumstances, it amounted to such a denial 

of the rights of the complaining party as was reasonably calculated and probably did cause 

the rendition of an improperjudgment. Islarid Recreational Dev. Corp., 710 S.W.2d at 555. 

The evidence supported the new and independent cause component of proximate 

cause. Hawley, 188 S.W.3d at 870 (Castillo, J., dissenting); Tqylor. v. Ccr~*ley, 158 S.W.3d 

1,9 (Tex. App.-Houston [14th Dist.] 2004, pet. denied). The trial court's failure to instruct 

on this matter effectively directed a verdict upon it. WI-ight Wq? Cur.rstrp. Co. h., 799 

S,W.2d at 424, Based on the evidence, tlze jury could have found tl-tat Ms. Hawley's injuries 

were caused by a new and independent cause; i, e+, the negligence of her surgeon and treating 

physician in following up on lzer pathology report. See id. at 424. Consequently, the trial 



court's failure to instruct on this defense was such a denial of Petitioner's rights as was 

reasonably calculated and probably did cause the rendition of an improper verdict. 

Sozlt/z~)estena Bell Tel. Cu. v. Tlrolnns, 554 S.W.2d 672, 674 (Tex, 1977); Wright Wny 

Cunstv. Co. Inc., 799 S.W.2d at 424; TEX. R. APF* Pa 81(b)(l). Harmhl error almost 

certainly occurs if a defendant who has properly requested an appropriate instruction on a 

controlling defensive issue does not have that issue submitted to the jury. Wrigl~t Way 

C O M S ~ ~ .  (3. h c . ,  799 S.W.2d at 424, That is precisely what occurred at trial, and this Court 

must reverse the trial court's ,judgment and remand for a new trial. Id. at 424. 

B. Issue No. 2 -Refusal to Instruct Jury on Lost Chanre of Survival Where 
Pfeadin~s and CbSome Evidence7? Raised Issue Was a Non-Discretionary 
Function and Constitutes Reversible Error 

Respondents argue that because "lawyers for both parties openly acknowledged that 

SO%+ survivability was the critical hurdle" and the jury heard evidence to prove both that 

Ms. Hawley's chance of sul-viva1 in Noveinber 2000 was more than 50% (by Respondents) 

and less than 50% (by Petitioner), the trial court did not em in refusing to instruct the jury on 

lost chance af survival where it submitted the Texas Patte~n Jury instruction on pyaximate 

cause. (See Respondents' Brief at 19-24). This argument fails far several reasons, 

1. Respurrdents Agai~t Apply Erroneolrs Starzdard of Review 

First, Respondents again apply an erroneous standard of review, asserting "the 

majority opinion property concluded the trial court did not abuse its discretion in utilizing the 

Pattern Jury Charge "when no authority supported the requested instruction [i.e., an tile lost 

chance doctrine]." (Respondents' Brief at 21). Respondents also assert the trial court did 



not err in rehsing the requested instruction because to submit it "would have been 

redundant" where the trial court "properly instructed the jury that it had to be inare likely 

than not that [Ms.] Hawley would not have suffered the injuries she did in the absence of the 

Hospital's negligence." (Id. at 20-2 1). 

Despite Respondents' arguments to the ~on t ra ry ,~  in Ki-nr?ler- v, Lewisville Mein 'I 

Hosp., this Court strongly admonished and held that recovery for lost chance of survival is 

neither authorized by the statutes ofTexas nor under a separate coinlnon law cause of action. 

See Kj-amer v. L,e~~isviEle Melrl ' E  Hosp., 858 S. W,2d 397,398 (Tex, 1993); see also Arguelies 

v. IJT Fcwzily Med Cfr. ,  941 S. W,2d 255,258 (Tex. App.-Corpus Christi 1996, no writ) (In 

Texas, if a person is going to die anyway, no cause of action for ~nedical malpractice can be 

maintained against a treating physician,). Fu~ther', Texas jurisprudence is well-estabIished 

that the trial court inust charge the jury with the law governing the case, and a party is 

entitled to have controlling questions of fact submitted to the.jury if they are supported by 

"some evidence." Set? TEX. R. CIV. P* 278; Williams, 8.5 S.W.3d at 166-69; Elbaor-, 845 

S*W.2d at 243; Wrigl7t Way Consti.. Co., Inc., 799 S.W.2d at 422."lrnportantly, the standard 

of review is whether "solne evidence" supported the requested instruction where the 

pieadings and evidence raised the issue and whether the I equested instruction was reasonably 

necessary to enable the jury to render a proper verdict. See TEX. R. CIV. P. 277, 278; 

(See Respondents' Brief at 2 1-22) 

"ence, Petitioner rejects Respondents' argument that "the jury was not misled by the absence of the [lost 
chance of survival] instruction" where that is not the applicable standard of review (See Respondents' Brief at 22) 
Even the pattern jury charge, relied an by Respondents, instructs that on matters of law, tlrc court must instruct the jury 
See PJC 40 3 (instructing: "but in matters of law, you must be governed by the insbuctions in this charge "); see also 
TEX R CIV P Z26a 



Wz"lliams, 85 S .W.Sd at f 66; Texns Workers' Camp. Iiw. Fzlnd v. Mn~zdlbntrer; 34 S. W.3d 

909, 912 (Tex. 2000) (per curiam). This Court also has instructed that when evaluating 

whether a party is entitled to a jury instruction, the reviewing caurt inust examine the record 

supporting the submission of the instruction and ignore evidence to the contr-ary, See Elbaor., 

845 S.W.2d at 243.7 The standard of review is not whether "no authority supported the 

requested instruction," as Respondents claim. (Respondents' Brief at 21)- 

Here, Respondents admit "same evidence" supported the requested instruction on tl-ie 

lost chance of survival doctrine where they admit both parties presented confl icting evidence 

on this issue, and that "lawyers for both parties open1 y acknowledged that SO%+ survivabiIity 

was the critical hurdle." (Respondents' Brief at 22-23). Likewise, the court of appeals stated 

in its opinion that some evidence was presented of less than a 50% chance of survival. See, 

e.g., Hnwley, 188 S.W.3d at 863 ("The requested instruction accurately states the law and 

finds support in the pleadings and evidence."), Tl~us, by Respondents' and the caurt of 

appeals' own concessions, the trial court abused its discretion in refusing the requested 

instruction on last chance of survival. See Elbnor, 845 S,W,2d at 243; cJ Dew, 208 S.W.3d 

at 461 ("To fail to instruct the juxy on an eststblisl~ed legal doctrine raised by the evidence and 

in serious contention at trial should not be held to be l~a~mless error.")." 

' For that reason, the caul-t of appeals erred in consideriilg any evidence that Ms Hawley's chance of survival 
in November 2000 was greater than 50% See gene~ully Hnwle)?, i 88 S W 3d at 864 (analyzing trial court's refusal to 
instruct jury on "loss-of-chance," instructing: "As discussed above, legally-sufficient evidence was adduced at trial to 
prove dlat Mrs Hawley's lost chance of survival was greater than 50 percent ") 

' Additionatly, it is irrelevant to this analysis whether trial counsel for both parties "openty aclcnowledged [to 
the jury] that 50%+ survivability was the critical I~urdle" and otherwise discussed same at trial (See Respondents' Brief 
at 22-23) Respondents fail lo produce any nuthority supporting the proposition that an instruction regarding the law 
governing ilre czse on an issue that admittedly involves a controlling question of fact and which is supported by some 
evidence and the pleadings is unnecessary if trial counsel discussed that issue with the jury at trial. (See getzetnl/y 



2. Respondertts Misstate Hospital's Position Co~tcerr~irzg Lost Chance 
of Sir~vival Instructiorz 

Next, contrary to Respondents' assertions, Petitioner does not assert the last chance 

of survival instruction sI~ould be given in all tort cases. (See Respondents' Brief at 24). 

Instead, the lost chance af survival doctrine applies to all medical malpractice cases wherein 

plaintiff already suffers from some condition or illness for which the defendant health care 

provider has no responsibility and which independently limits or may limit her chance of 

survival to less than 50%. (See Petition for Review at 1 1 - 12; Appellant's Brief at 10- 13, 

24).' As this Caul-t 1x3s instructed, under Texas law there is no cause of action for inedical 

malpractice unless plaintiff proves her chance of survival was greater than 50% absent the 

defendant's negligence. Kmrner*, 858 S.W.2d at 400,404-405. The trial court must charge 

the jury with the law governing the case. See, e.g., Willi'nnzs, 85 S.W.3d at 166-69. Thus, 

the last chance of survival instruction is required in medical malpractice cases because it is 

the law as expressed by this Caurt as a predicate to proving the cause of action, and in 

addition to proving proximate causation in a medical lnalprstctice case, the plaintiff must 

prove that there was a greater than 50% chance of su~vival absent the defendant's negligence. 

Ki-amer., 858 S.W,2d at 400,404-405; see also Pal-lc Plnce Menz 'Iliosp., 909 S.W.2d at 5 1 1. 

Accordingiy, where some evidence is presented that plaintiff's chance of survival was less 

Respondents' Brief at 19-24) 

See Pat I< Plncc hfem ' I  Hosp v Milo, 909 S W 2d 508,511 (Tex 1995); I~or~gliins r l  B~ycin, 99 S W 3d 669, 
673 (Tex App -Houston [14t11 Dist ] 2003, no pet ) (citing K~rnnet, 858 S W 2d at 400, 404-405) Ironically, 
Iiespondents' assertions, if applied, would render a lost chance instruction superfluous in all tart cases, asserting "[tlhe 
standard definitions and instructions in the charge are perfectly adequate to tell the jury not to find causation unless is 
it more likely tlrrrn not " (Respondents' Brief at 24) 



than 50% absent the defendant's negligence, the definition of proximate cause is inadequate 

by merely stating "more likely than not." See id. 

3, This Court I~zstrlrcts Parties Are Elltitled to Reqziested It~structions 
Wfzer~ Sarrt e Are Sirpported by "Sumze Evidence " 

In short, the court of appeals' conclusion that the trial court did not abuse its discretion 

in refbsing the Hospital's loss-of-chance instruction because "no assistance [i.e., guiding 

precedent] was available to guide the trial court to the proper r e s ~ l t " ' ~  is misplaced where this 

Cou1-t instructs a litigant: is entitled to have controlling questions of fact submitted to the juxy 

if they are supported by "some evidence" and that this is a substantive, non-discretiolmry 

directive to trial courts if the pleadings and any evidence support them. See Willinn~s, 85 

S.W.3d at 166; Elbnor; 845 S.W.2d at 243. (See Appellant's Brief at 4)- Without the 

requested jury instluctian on lost chance of survival, it is impossible to determine wl~etlter 

the jury awarded Mrs. Hawley for a lost chance, which is prohibited by Texas law. See 

Ciaawn Life 117s. Co. v. Casteel, 22 S.W.3d 378,388 (Tex. 2000); Kvtnmel-, 8.58 S.Wq2d at 398, 

400. Accordingly, the trial court erred in refi~sing to submit the Hospital's requested jury 

instruction and such rehsal probably led to the rendition of an improperjudgment, requiring 

reversal. See Pm-lc Place Mern? Husp., 909 S.W.2d at 510; Kraluer, 858 S.W.2d at 400; 

Ai.gzlelles, 94 1 S.W,2d at 258; see also Bel-Tor? Elec. Svcs., Tr7c., 9 15 S. W,2d at 48 1. 



C .  Issue No. 3 - Submission of Liability Ouestion (Ouestion 1) Without 
Proper Limitin? Instruction Concerning Conduct of Dr. Valencia, an 
Independent Contractor Phvsician, Constitutes ReversibXe Error" 

Under established Texas law, a l~ospital is not liable for an independent contractor 

physician's negligence. E.g., Baptist Men?'/ Hosp. Sys. 11. Scrnlpsol~, 969 ST W.2d 945, 948 

(Tex- 1998); Derzlolt v. Big Spr-ing Hosp. Corp., 998 S.W.2d 294,296 (Tex. App.-Eastland 

1999, no pet.); see nlso Lee Lewis COIIS~~. ,  I ~ c .  v. Hai-ri,~on, 70 S. W.3d 778,792 (Tex. 200 1 ) 

(Mecht, J,, Owen, J., concurring) (employer of an independent contractor is not liable for 

physical harm caused to another by an act or omission of co~ltractor or his servants), 

Respondents contend or imply ther8e was no evidence Dr. Valencia was negligent. 

(See Respondents' Brief at 26-27; Brief of Appellees at 43). But, the facts raised wlletller 

his conduct was at issue in the alleged failure to ensure that tile pathology reports were 

provided to Ms. Hawley's treating physicians. Dr, Valencia was an employee of Useda and 

Associates, a pathology partnership located in the Hospital, although its physicians were 

partnership employees and not hospital employees, (7 ItR 45-46). Dr. Vafencia diagnosed 

Ms. Hawley with adenocarcinoxna of tfie colo~l (four or five positive iymph nodes). (7 RR 

69; 6 RR 13). Dr. Valencia staged t I~e cancer as Stage 3,  or "Duke's C," cancer, (6 RR 16, 

19), At that point, Dr. Vafencia's duties to notify Mrs. Hawley's doctors of his diagnosis 

were apparent and as alleged by Respondents, mandatory according to hospital policy, (See 

Respondents' Brief at 1-2). The Hospital changed its poiicy manual in July 2000 with 

respect to pathology reports diagnosing cancer. (7 RR 98). Specifically, it required: (I)  the 

" On this issue, Respondents appear to adopt dleir prior briefing, verbatim (Con~pnl-e Respondents' Brief at  
24-27 rvifli Brief of AppeIIec at 40-43) 
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pathologist verbally noti5 the physicians of record; (2) the pathologist's secretary send the 

report via facsimile to the physicians of record; (3) the patl~ology lab deliver the report to tile 

physician of record by certified mail, (4 RR 15,2 1 RR Ex. 7 at .36-37; 7 RR 69-71). Thus, 

the jury may have imputed Dr. Valencia's acts or omissions, if any, to the Hospital, in faiIing 

to follow the policy, Hence, the Hospital properly requested an instruction that "'In 

considering the negligence of [the Hospital], do not consider the acts ox ornissions of the 

pathologist, Dr. Valencia." (2 CR 368-69; 6 lU2 36)- See TEX. R, CIV. P. 277,278; Williams, 

85 S.W.3d at 166; Mnncilbauer; 34 S.W.3d at 922, Such limiting instruction was proper and 

necessary where the evidence canclusively establisl~ed that Dr. Valencia was an independent 

contractor for whom the Hospital was not responsible under Texas law" See SCIIUJISQI?, 969 

S.W,2d at 948; see also Lee L,e~~is  Cunstrd., h c . ,  70 S.W.3d at 792. (See Brief of Appellant 

at 13-1 5; Reply Brief of Appellant at 14-16). 

Among other things, Respondents contend that the trial court did not submit a single 

liability question incorporating rnultiple theories of liability because the charge did not 

incorporate any theory of liability beyond simple negligence, (Respondents' Brief at 26; 

Brief of Appellees at 42). However, that argument also wholly fails to address the possibility 

that the jury may have imputed Dr. VaIencia's negligence, if any, to the Hospital, Here, the 

charge mixed arguably valid and invaIid theories of negligence (i. e., negligence co~lunitted 

by agents for whom the Hospital could be held vicariously liable as apposed to negligence 

committed by independent contractors). See Casteel, 22 S.W.3d at 388. The failure to 

provide the requested instruction is harrnfil because this Court cannot determine whether the 



jury found liability based on the conduct of Dr. Valencia, an invalid legal theory, or the 

conduct of the Hospital* See id, Thus, having timely objected and submitted a requested 

instruction, a new trial. is required, See id.; set: also Hcri-/-is Cozn?ty v. Smith, 96 S.W.3d 230, 

234 (Tex. 2002). 

D. Issue No. 4 - Medical Malpractice Statute's Darnapes Cap Does Not 
Violate Open Courts Provision of Texas Constitution as Applied Here, 
and Trial Court Erred in Refusinp to AppXv that Cap in the Judprnent 

I. Proper Exertion #f Police Power is Cor~stitzctioizal 

Longstanding Texas precedent holds that exertion of the police power upon subjects 

lying within its scope, in a proper and lawful Izlanner, is due process of law. Hozrstor? & i? C;: 

Ry. Co. v. City qfDnllns, 98 Tex. 396,413,84 S.W. 648,652 (1905). The decisive question 

is whether the action of the legislature is sustained by the existence of facts affecting the 

public welfare sufficient to justify such an application of the police power, and thus, 

comports with due process. Hozrston & T.C Ry, CQ., 98 Tex. at 415. The power has 

limitations; it is commensurate with, but does not exceed the duty to provide for the real 

needs of the people in their health, safety, comfort, and convenience. Id The test invoIves 

consideration of (1) that the interests of the public generally, as distilzguished frorn those of 

a particular class, require such interference; and (2) that the ixeans are reasonably necessary 

for the accomplisl~ment of the purpose and not unduly oppressive upon individuals. Hozrston 

& T.C. Ry. Co., 98 Tex. at 41 6, 84 S,W. at 654. This Court has also recognized tile same 

standards in open courts analysis, See Lebohin v. City oj Gnlvesto~?, 1 54 Tex. 1 92, 1 99,275 

S.W,2d 9.51,955 (1955). This Court explained: 



[Llegislative action withdrawing common-law remedies for. weIl-established 
cormnon law causes of action for injuries to one's "lands, goods, person or 
reputation" is sustained only when it is reasonable in substituting other 
remedies, or when it is a reasonable exercise of the police power in the interest 
of the general welfare, Legislative action of this type is not sustained when it 
is arbitrary or unreasonable. 

Lebnh~~z, 154 Tex. at 199,275 S.W,2d at 955 (emphasis added). 

2. No Police Putvers Arzalysis Utldertakelz irz Lucas v. Urzited States 

Respondents claim that this Court considered whether Article 4S90iYs dainage cap is 

a valid exercise of the state's police power thxough the open court's analysis applied in Lzlcns 

v, Uv~ited Stcrtes, 757 S.W,2d 687 (Tex. 1988). (Respondent's Brief on the Merits at 29)- 

Respectfully, a review of L,ucns opinion, analysis, and Justice PhilIiys' dissent reveals that 

this Court conducted the SCY v. votteEer," two-pronged open coui-t's analysis, without 

reference to the Lebohrr? police power prong. SEE L,~lcns, 757 S.W.2d at 690-92,718-20, The 

majority of this Court concluded the statute failed to provide ally adequate substitute to 

obtain redress, that the stated purpase to ''assure that awards are rationally related to actual 

damages" was a ~udicial rather than a legislative function, and the damage caps were 

inconsistent wit11 and violated article I, section 13, of the Texas Constitution. Id. at 690-92. 

As Justice Phillips recognized, however, in the absence of a reasonable a'itel-native 

remedy, Iongstanding Texas precedent required an analysis of a separate inquiry: "The 

courts inust illdependently determine if the legislative action constitutes a reasonable exercise 

of the police power." Lzlcns, 757 S.W.2d at 7 18 (citing Lebolrrn v, City of Gnlvesto~l, 154 

Tex. 192, 199,275 S-W.2d 95 1,955 (19.55)). Thus, even in the absence of a redress, if the 

'"64 X W 2d 661 (Tex. 1983) 



Legislature properly exercised its police power, the statute is constitutionaf, See id. 

Justice Phillips conducted the police power analysis: 

The cap addressed an important public issue. The Medical Liability and 
Insurance Improvement Act was our state's response to a national probleia of 
maintaining the delivery of affordable and comprehensive health care to all 
citizens in light of rapidly increasing insurance costs far health care providers, 
Forty-eight other states passed some type of legislation dur-ing the 1970's in 
response to this crisis, and twelve of those states also enacted damages 
lirnitations. The need for available and affordable health care is of critical 
importance to all people, and the Legislature was addressing an important state 
interest in enacting this statute, 

The Legislature both perceived and articulated tl~is interest in enacting the cap. 
Two years before the law was passed, the Legislature established the 
Professional Liability Study Cornmission. The Cornrnissian held hearings, 
gathered evidence and issued a report to the Legislahrr.e, with thee  rne~nbers 
writing separate minority reports. Relying an the Caimission's work, the 
Legislature found a "'medical malpractice insurance crisis" in Texas which 
"has had a material adverse effect on the delivery of medical and health care 
in Texas," including both "significant reductions of avail ability af'medicat and 
health care services" and an increase in "the cost of medical care bath directly 
through fees and indirectly though services provided for protection against 
future suits or claims." A detailed explanation of the legislative purpose 
underlying the statute is set forth in the legislative findings. 

Lzrcm, 7.57 S.W.2d at 7 19 (Phillips, J., dissenting) (citing TEX. Bv. Crv. STAT. art. 45901, 

1.02(a)(5), (6), (9))- ,Justice Phillips concluded the cap bears a real relationship to a 

rationally perceived malpractice crisis, and that the primary purpose of the cap was not to 

protect health care pr'oviders, but to protect the public. Ltrcns, 757 S.W.2d at 71 9, Relying 

on the findings and purpose af article 4590i, Justice Phillips further' concluded the 

Legislature was reasonable in concluding that: (1) the cap would make insurance protection 

available "at reasonably affordable rates," thereby making "affordable medical and health 

care mare accessible and available to the citizens of Texas"; and (2) cheaper and more 



widely available insurance coverage would result in greater health care services being 

provided to more citizens in more areas at Inare econoinical charges, all to the public benefit. 

Id. (citing TEX. REV. CIV, STAT. art. 4590i, 9 1.02(a)(7), (1 O), (1 I), (b)(4), (5)). 

Justice Phillips hrther emphasized that the Legislature attempted to meet a complex 

social problem by limiting damages "in a manner that will not unduly restrict a claimant's 

rights any more than necessary to deal with the crisis." Id. (citing TEX. REV. CIV. STAT. art. 

4590i, 5 1.02(a)(3)). Thus, in cancluding that the damages caps were reasonably related, or 

an "acceptable fit" to a rationally perceived social evil, he further concluded that the cap is 

"a reasonable exercise of the police power in the interest of the general welfarme." Id. at 720. 

AccordingIy, a'itilaugh there is no reasonable alternative remedy, because the damages 

cap is a valid exercise of the police power of the Legislature, it should have been applied ta 

limit tile damages awarded against Petitioner. 

E. Issue No. 5 - Petitioner Awaits Court's R u l i n ~  an This Issue Currentlv 
Before this Court in other Matters 

As set farth in Petitioner's Brief, this issue is currently before this Caurt in Cohm~bia 

Med Ctt8. of L a  Colirzas 1.1. Hogue, No. 04-0575. See Colzlr~ bia Med Ctr. of L,ns Calinm 

I). Hugtre, 132 S-W.3d 67 1,688 (Tex. App.-Dallas 2004, pet., granted [oral argument heard 

April 12,20051). (Petitioner's Brief at 46-47)- Hence, the Hospital awaits this Court's ruling 

on this issue in the Hague matter and, in the interest ofjudicial economy, rmespectfully directs 

this Court to the pertinent argurnent and auti~o~ities - including tbe relevant legislative 

history of HB 2415 and HB 4 - set forth in its Brief of Appellant and Reply Brief of 

Appellant and incorporates same l~eiein by reference, See TEX. R, APP, P. 38.9, 55.5. (See 



Brief of Appellant, filed June 25,2004, at 4 1-5 1 ; Reply Brief of Appellant, filed November 

22,2004, at 23-25).13 

WHEWFORE, PREMISES CONSIDERED, Petitioner Columbia Rio Grande 

Wealthcare, L.P. d/b/a Rio Grande Regional Hospital respecthlly rnaves this Court to grant 

its Petition for Review, set this matter. for oral argument, upon sub~nission or within a per 

curiain opinion, reverse the trial court's judgment and remand this case for a new trial. 

Alternatively, and witllout waiving same, even if this Court affirms the,judgrnent, Petitioner 

prays this Court first reduce the jury's award to the statutorily mandated $500,000, as 

adjusted by the CPI, pursuant to the caps set fort11 in Article 4590i, section 11,02, of the 

farmer Texas Revised Civil Statutes, and, further, modify the~udgment to reflect the accrual 

rate of pre- and post--judgment interest, reducing that rate from 10% to 5%. Petitianei also 

prays for such ather and further relief, general or special, at Iaw or in equity, that this Court 

deems just. 

" This and related issues are cu~rently pending before this Court in otlrer matters See, e g , Br'c Pel7 Cotp r r  

Catlei, i 71 S W 3d 657, 677-80 (Tex App -Corpus Chisti 2005, pet granted [oral argument heard Fcb. 13, 20071) 
(reviewing effective date of I-louse Bill 2415 in light of Resolution 6G, holding that I-Iouse Bili 2415 did not take 
immediate effect but went into force nineiy days after the adjournment of the 78th Rcgular Session of thc Texas 
L egislalure, and concluding judgment tilere was signed [on August 8,20031 and became appealable prior to the effective 
date of House Bill 241 5); Calrrrnbio Mecl Cti oj Lns Colrnas v IJogire, 132 S W 3d 671,688 (Tex App -Dallas 2004, 
pet granted) (concluding farmerpre- and post-judgment interest rate applied, instructing "[blecause d ~ e  judgment was 
both signed and subject to appeal before September 1,2003, the amended statute setting post-judgment interest rates does 
not apply "); Playboj~E~~telplisespiss, Iilc v Editorial Clrbnllero, S A cfe C Y ,202 S W 3d 250,272-73 (Tex App -Corpus 
Cluisti 2006, pet filed [response to petition fur review filed March 2, 20071) (instructing llwuse Bill 2415 and House 
Bill 4 both became effective on September 1,2003 and concluding appellant: is not entitled to newjudgment interest rates 
where final judgment was signed - and thus became capable of being appealed - on October 24,2002, well before the 
effective date of the new rate calculation) 
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