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ISSU E

Briefed, Partially Briefed, and Unbriefed | ssues

The chargecomported with the Pattern Jury Chargesand instructed thejury that
Hawley hadto proveher injurieswould not have occurred but for the Hospital's
negligence by a preponderance of the evidence. The evidence and argument
repeatedly emphasized that thisrequired Hawley to proveshe had agreater than
50% chanceof surviva. Thetrial court did not abuseitsdiscretionin refusing
to submit an additional instruction to emphasize this requirement. (Briefed)

Even if Hawley's doctors were negligent in failing to obtain her pathology
results, that negligence was not a superseding cause of Hawley's injuries,
because it (i) was foreseeableto the Hospital and (ii) merely cooperated with
(but did not cut off) the effectsof the Hospital's preexistingnegligence. Sothe
court did not err in excludingthe Hospital's offersof proof or refusing its new
and independent cause instruction. (Briefed)

Hawley's doctorsreliably testified she probably would have survived had she
received timely treatment for her cancer. Other experts so testified without
objection. Plus, there was reliable evidence Hawley was properly staged at
Duke's Cwhenshewasfirst diagnosed, andthat Duke's C patientshaveagreater
than 50% surviva rate. So there was sufficient evidence the Hospital's
negligence was a proximate cause of Hawley's injuries. (Unbriefed)

Thetrial court properly excluded the Hospital's offersof proof about Hawley's
doctors alleged negligencein failingto discover the pathol ogy report, because
that testimony (tendered en masse) was unsupported by the pleadings,
inadmissible on several grounds, cumulative, and insufficient to establish
superseding cause anyway. (Unbriefed)

The chargeasked if the Hospital was negligent, and instructed that the Hospital
"acts or fails to act only through its employees, agents, nurses, and servants.™
It did not mention Dr. Valenciaor any of hisconduct. It was undisputed that
Vaenciadid not work for the Hospital and the Hawley's did not argue that the
jury should consider Vaencias conduct. The court properly refusedtoinstruct
the jury not to consider Vaencia's conduct. (Unbriefed)



The medical-malpractice statute's damage cap violates the open-courts
provision of the Texas Constitution as applied to this case. Accordingly, the
trial court properly refused to apply the cap in the judgment. (Unbriefed)

The amendmentsto thejudgment interest statute do not apply to casesin which
the judgment was signed and became subject to appea before their effective
dates. Thisis such acase. Accordingly, this case is governed by the pre-
amendment statute, and its 10% interest rate. (Unbriefed)



TOTHE HONORABL E SUPREME COURT O TEXAS:
Statement of Facts

On November 23,2000, AliceHawley underwentsurgery at theHospital for perforated
diverticulitis. [PX-14', p. 8-91Dr. Armando ArechigawasHawley's admitting physician, and
Dr. JesusRodriguezwasthe surgeonwho removed the affected portion of her colon. [PX-14,
p.2, 8] Duringthesurgery, Rodriguezexamined Hawley's liver and detected no abnormalities.
[CX-8, p.31] After the surgery, pathologist Jose Valenciaexamined the excised portion of
Hawley's bowel and discovered she had cancer. [PX-2] Valencia’s pathology report staged
Hawley's cancer a "Dukes C." [PX-2]

The Hospital had a notification policy relating to cancer-positive pathology reports.
The policy required the pathologist to verbally notify the physicians of record, and the
Hospital staff wereto fax thereportto the physicians, and send a copy by certified mail. [PX-
I, p.2; 6RR 72-74] (The statement in the dissenting opinion in the court of appealsand inthe
Hospital's petition that "*by its plain termsthe distribution policy does not require that notice
be provided orally, and by fax, and by certified mail, Petitionfor Review, p. 8, Diss. Op. at 8,
isincorrect.) TheHospital adopted this policy because physicians had complained they had
not received pathol ogy reports, even when the Hospital claimed it had sent them. {7 RR 50,
51, 56]

Neither Rodriguez nor Arechigareceived notification of Hawley's pathology results.

! "PX" refersto Plaintiffs exhibits, “DX” to Defendant's exhibits, and " C X to Court Exhibits

(primarily depositions that were played to the jury).



[CX-8, p. 48, 50, 57; CX-10, p. 16, 18-23] TheHospital produced areturn receipt indicating
that Arechiga’s officehad receivedacopy of thereport[ DX-8 & 9], but Arechigatestifiedthat
(i) he had not seen thereport at thetime; (ii) he would have seen the report if he had received
it; (iii) the only copy of thereportin hisfilewasone faxed to him by the Texas Cancer Center
over ayear later; and (iv) theonly certified letters he received from the Hospital related to his
compliancewith the Hospital's insurance requirements and the like, not pathology reports.
[CX-10, p. 18-23, 53-54, 62]

Hawley and her doctors did not learn of her cancer until November of 2001. [CX-9,
p. 28-29, CX-10, p. 53] By that time, Hawley had a huge, soft-ball sized tumor in her liver.
[CX-5,p. 11-12,22-23] Shewastreated with chemotherapy by Drs. Susan Escudierand Billie
Marek, but by then the tumor was too large to be surgically removed. [CX-5, p. 5, p. 18]
Though Hawley's tumor responded excellently to the chemotherapy [CX-5, p. 25-26], it was
simply too large and had gone untreatedtoo longto be eradicated. [CX-5, p. 26] At thetime
of trial, Hawley was expected to live about six more months. [CX-5, p. 21]

The court of appeals opinion correctly statesthe nature of this case.

Summary of the Argument

Thiscaseinvolvesconcurring causes, becausethe physicians failureto independently
ascertain the pathology results was foreseeable and did not break the causal connection
between theHospital’s negligenceand Hawley's injury. Thedoctors failuretoindependently
discover the pathology report was foreseeable, because the Hospital adopted its redundant

notification policy specificaly because it foresaw that doctors might not discover their



patients had cancer unless the Hospital madecertai n they received that news. And it did not
break the causal chain because it was not an independent act that brought about a different
result than that which would have occurred in its absence. To the contrary, the Hospital's
whole theory is that the doctors did not interrupt the consequences of the Hospita's
negligence, so that the Hospital's negligence continued unimpeded to its predictable
consequence. If ever a subsequent omission were a concurring cause, thisisit. Andin any
event, the Hospital was not impeded in its defense by the absenceof the new and independent
causeinstruction, becauseit wasableto and did argueitstheory aggressively under the charge
asgiven.

Similarly, the trial court properly instructed the jury that Hawley had to prove it was
morelikely than not shewould haveavoidedher injuriesif the Hospital had acted prudently by
includingthe standard i nstructionson proximatecauseand preponderanceof'the evidence. An
instructionthat Hawley had to proveshe had agreater than 50% chanceof surviva would have
been redundant. Furthermore, the evidence and the arguments of counsel madeit crystal clear
tothejury that thestandard instructionsinthe court's chargerequired Hawley to proveshe had
agreater than 50% chanceof survival. Hawley never shied away from that burden of proof, but
attackedit head-on. Thejury was not misled.

In any event, this case doesnot present any of the factorsthat warrant considerationby
this Court. With respect to the new-and-independent cause issue, the court of appealsmerely
applied settled law to the particular facts of this case, and its opinion did not add anythingto
Texas jurisprudence except a fact-specif ¢ application of established law. Though the court
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of appeals did addressanovel legal issuewith respect tothe'* lossof chance™ jury instruction,
the court's opinion is unlikely to affect future cases. In fact, the court's opinion left the
question of whether alost-chanceinstruction is helpful or necessary to the discretion of tria
courts, and merely held that this trial court did not abuse its discretion in refusing that
instruction under the circumstances of this case. The court did not hold that such an
Instructionis never warranted, or eventhat it woul d have been an abuseof discretiontoinclude
itinthisvery case. Inshort, the court's opinion left thislegal issue in the very same position
it was in beforethe opinion. So thereis no important error of law for this Court to correct.
ARGUMENT
1. This Court thoroughly explicated the contours of new-and-independent-cause
just two monthsago, and the court of appeals opinion properly applied the law
tothe circumstancesof this case.

Thejusticesof the court of appeal s disagreed with regard to the application of the law
of new-and-independentcauseto thefactsof thisparticular case, but they did not disagreewith
respect towhat that law was. Nor did the mgjority articulateany erroneousor unusual rule of
law that requirescomment or correction by thisCourt. Indeed, just two monthsago this Court
issued athorough opinionelucidatingthe contoursof concurring and superseding causes, and
the court of appeal’s opinion isin perfect harmony with that analysis.

In Dew v. Crown Derrick Erectors, Inc., No. 03-1128, 49 Tex. Sup. Ct. J. 851, 2006
WL 1792216 (June 30, 2006), this Court held the defendant was not entitled to a new-and-

independent cause instruction. There, Crown had erected an oil derrick, but was unable to

install a safety gate around an openingin the platform. Crown had cordoned off the opening



with two ropes, but after Crown left, a third party removed the ropes and the plaintiff fell
throughtheopening. Thetrial court refused Crown's request for anew-and-independentcause
instruction, and the court of appealsreversed. A plurality of this court held the third party's
removing the rope was the very risk Crown's negligencehad created in the first place, so it
couldnot beasupersedingcause. Dew, 49 Tex. Sup. Ct. J. at 854-55(" Obvioudy thedefendant
cannot berelieved fromliability by the fact that the risk, or a substantial and important part of
the risk, to which the defendant has subjected the plaintiff has indeed cometo pass™*). The
Plurality explained, A superseding causeisonethat altersthe natural sequence of eventsand
producesresults that would not otherwise have occurred.... It must be one not brought into
operation by the original wrongful act and must operate entirely independently of such
original act." Id.at 853 (emphasis added). Accordingly, “[w]here the interveningact's risk
isthevery samerisk that rendersthe original actor negligent, the interveningact cannot serve
asasuperseding cause," and ""a superseding cause ordinarily involves the intervention of an
unforeseen, independent force from a third party, causing injury different from that which
might have been expected at the time of the original negligent act."” 1d. at 853, 855.

The concurring justices took a more practical approach, concurring because the trial
demonstrated the absence of the new-and-independent cause instruction did not cause the
renditionof an improper judgment, sincethe chargethat was given permitted Crownto argue
its actions were not a proximate cause of the event because the real cause of the event was
somebody else's taking the rope down. 1d. at 855-56 (Brister, J., concurring).

Thecourt of appeals's opinionisin perfect harmony withDew. Asthecourt explained,
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the Hospital's evidence showed at most that the Hospital's failure to follow its notification
policy set in motion a force (Hawley's physicians ignoranceof her diagnosis) calculatedto
cause a delay in treatment that could lead to death, and Hawley's doctors failure to
independently discover the pathology report smply concurred in that same causal chain,
ultimately leading to the same result the Hospital's negligencewould have caused absent the
physicians omisson. Op. at 36-37. Andthecourt's recitation of thelaw wasconsistentwith
decades of established precedent, adding nothing to the state's jurisprudence.

The dissent did not quarrel with the majority's statement of thelaw. 1t smply claimed
the evidencewas sufficientto supportan inferencethat thedoctors' conduct superseded, rather
than merely concurred with, the Hospital's origina negligence. [Dss. Op. & 8-9.
Significantly, thedissentingopinion contained littleexplanationfor how the physicians failure
to discover the pathology report operated to interrupt the causal chain between the Hospital's
original negligenceand the failureto treat Hawley's cancer. Instead, it marshaled evidence
suggesting the Hospital complied with some of its notification requirements®and the doctors
should have discovered the pathol ogy results despite the Hospital's negligence [Dss. Op. at
8-9. The dissent's only explanation for how the doctors omission could be a superseding
causewas"'the time differential from noticeto treatment is critical in cancer cases. Thus...the
timing of notice would correlatewith the question of adifferent haom....” DSs. Op. at6 n.3.

With al due respect, dying because your doctor doesn't learn you have cancer a week after

2 Again, thedissent's statement that "'by its plain termsthe distribution policy does not require that

notice be provided oraly, and by fax, and by certified mail, ss. Op. at 8, isincorrect. [PX 1, p.2; 6 RR 72-74] This
incorrect statement of the evidence is adopted in the Hospital's Petition. Petitionfor Revi ew, p. 8.

6



you're diagnosedisthesameresult as dying becauseyour doctor doesn't learnyou havecancer
six monthsafter you're diagnosed. The Hospital's omission created a continuing status quo
— ignorance of Hawley's cancer — that led unimpeded to her death.

Themajority properly applied well establishedlegal principlesto thefactsof thiscase.
Therisk created by the Hospital's negligence was that the doctorswould remain ignorant of
Hawley's cancer and Hawley would not receivetimely treatment. The doctorsmerely failed
to interrupt the course of the Hospita's negligence and prevent the very harmful event the
Hospital's negligence was calculated to cause. If thethird party's removing the rope barrier
in Dew was not a superseding cause, the physicians merefailureto interrupt the course of the
Hospital's negligence in this case is not a superseding cause, either.

In any event, the physicians failureto learn of Hawley's diagnosis was foreseeable,
becausetheHospital adopted theredundant notificationpolicy specifically because physicians
might not learn of the diagnosisunlessthe Hospital made surethat they did. [3 RR 104, 4 RR
23, 28-29, 6 RR 75, 89-90, 7 RR 15-16, 119] Indeed, prior to the policy's adoption,
physi cianshad complainedthey were not receiving reports— even when theHospital claimed
tohavesentthem. [7 RR 50-51, 56] OtisElevator Co.v. Shows, 822 S.W.2d 59, 62-63 (Tex.
App.—Houston [ Dist] 1991, writ deni ed) (unavoi dableacci dent i nstruction properlyrefused
because escalator was manufactured with safety device designed to prevent this type of

accident, so accident was foreseeable).’

3 When asked, "'Is it foreseeablethat the doctors would not follow up on the pathology reports,”

the Hospital's expert responded that it wasthe doctors' responsibility to independently seek out the pathology
report, but did not testify it was unforeseeable that they might not do so. [6 RR 78-79]



Finally, the failure to submit the instruction was harmless, becausethe court's charge
permitted the Hospital to arguethat the doctors, and not it, caused Hawley's injuries. Dew, 49
Tex. Sup. Ct. J. at 855-56 (Brigter, J., concurring). Thiswasthecentral themeof theHospital's
closingargument [8 RR 38, 40-43, 44, 45, 46-47}, with counsel repeatingover and over again
"we can lead a horse to water but we can't make him drink” and **we can only give themthe
report; we can't makethemread it.”" [8 RR 41, 42, 44, 45, 46-47]

Themagjority correctly stated and appliedthelaw. Andthedissent did not disagreewith
themaj ority about thelaw, but merely would haveapplied thelaw tothefactsdifferently, based
at least inpart on an erroneousunderstandingof thenatificationpolicy. Further, themajority's
opinion isin harmony with Dew. Sothereisno legal issue presented justifying the granting
of the Petition.

2. The court of appeals holding regarding a" probability of survival" instruction
doesnot warrant thisCourt's review.

Thenecessity of establishingaprobability of survival inwrongful -deathcasesissmply
the result of applying the preponderance of the evidence burden of proof to the statutory
requirementthat the defendant’s negligencecausedthedecedent's death. Kramer v. Lewisville
Memoria Hospital, 858 S.W.2d 397,400 (Tex. 1993). Accordingly, thestandardinstructions
on preponderance of the evidence and proximate cause [CR 379-81] fully and accurately
instructed the jury that it must be more likely than not that Hawley would have avoided her
injurieshad the Hospital acted prudently. E.g., Thomasv. Oldham, 895 S.W.2d 352,361-62

(Tex. 1995) (Enoch, J., concurring) (sudden emergency instruction duplicates standard



negligenceand proximate cause instructions).

Indeed, though Kramer was decided in 1993, the Committee on Pattern Jury Charges
of the StateBar of Texashasnever suggestedtheHospital's proposedinstructionismandatory,
advisableor evenproper. Tothecontrary, the Pattern Jury Chargestrack thelanguageused by
thetrial court. STATE BAR OF TEXAS, TexasPattern Jury Charges— Malpractice, Premises
& Products, PJC 40.3, 50.2 (2003). Time-honoredand well-accepted jury chargesshould not
be embellished unless absolutely necessary to fairly instruct the jury, for “[jJudicial history
teaches that broad issues and accepted definitions suffice and that a workable jury system
demandsstrict adherenceto smplicity in jury charges.” Lemosv. Montez, 680 S.W.2d 798,
801 (Tex. 1984). Requiringtrial courtsto begin embellishing standard jury charges would
invitethevery proliferationof instructionsthat precipitatedtheshift to broad-form submission
inthe first place. Id. The mgority properly concluded that the trial court did not abuse its
discretion in utilizing the Pattern Jury Charge when no authority supported the requested
instruction, whichmerely reiterated the standard instructionsalready in the charge. Op. at 41-
43.

The Hospital's suggestionthat proximate cause has an additional element in thistype
of caseisfalse. Kramer smply explained what is required to prove proximate cause by a
preponderanceof the evidence, and specifically rejected " any effort to changethe traditional
proof requirementsin medical malpractice cases.” Kramer, 858 S.W.2d at 400,403.

Further, the jury was not misled by the absence of the instruction. Duringthetrial, the

jury could plainly see Hawley wasstrivingto prove her chanceof survival wasmorethan 50%
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[CX-5. p. 13, CX-11, p. 107], while the Hospital wastrying to prove the oddswere lessthan
50%. [CX-5, p. 17-18, 20, 25, 49; CX-6, p. 17-18, 20, 23; CX-11, p. 146, 154] Further, the
Hospital presented the following testimony from Hawley’s cross-examination of its expert,
Dr. Raefsky:
_You know, In Texas — | don't know what the law is in Tennessee,

unfortunately, but in Texasthelawyer shaveto prove that theimpact wasmore

than 50 percent on their survivability. _

A That's thesamein Tennessee...| mean, my understanding of that is, isthat if

somebody’s prognosis went from zero percent to 30 percent, that it doesn't

meet that criteria. But if it went from 45 percent to 51 percent, it does.
Q. ..Solf the patient had a 40 percent chance of survival and due to the

hospital's negligence they lost that 40 percent, the patient would have no

claim?

A. That's my understanding of the law.

Q. That's thelaw, unfortunately. [CX-11, p. 51-52]

Moreover, the lawyersfor both parties openly acknowledged that 50%-+ survivability
wasthecritical hurdle. In hisopening statement, the Hawleys’ attorney stated, **[Dr. Escudier
andDr. Marek] aretestifying herethat Alicedid not haveametastatic tumor in November. And
if she had been treated at that time, she had a 60 to 70 percent chance of cure. Thatisa

preponderanceof theevidence. That's why you haveto answer the question, yes;" and "' Dr.
Escudier and Dr. Marek, will tell you that if we had gotten her then instead of ayear later, she
would have had a60to 70 percent chance of cure. No guarantees. Cancer istough. But more
likely than not, she would have survived the disease." [3 RR 27,291 The Hospital's lawyer
picked up on thistheme by saying, "' The reason these percentagesare so important, and | know

that we have got numbers all over and you heard al this. It is because of proximate cause.



That's why. Becauseif you can't find proximatecause, you haveto answer ‘no’ to Question
No. 1.” [8 RR 36-37] Though the Hospital's lawyer inexplicably did not elaborate by
reiteratingthe 50%-+ thresholdHawley had to surpass, there can be no doubt thejury waswell
aware of it, and the Hospital could have emphasized it. After dl, the Hawleys repeatedly
concededthey had to crossthat threshold. Accordingly, the charge adequately instructed the
jury on proximate cause. Dew, 49 Tex. Sup. Ct. J. at 855-56 (Brister, J., concurring); Dillard
v. Texas Elec. Coop., 157 S.W.2d 429,433 (Tex. 2005); Reinhart v. Young, 906 S.W.2d 471,
473-74 (Tex. 1995).

The Hospital's claim the court's charge permitted the jury to find for Hawley even if
it believed Hawley’s chanceof survival waslessthan 50%iserroneous. If thisweretrue, then
any time the defendant failed to object to the standard jury charge on proximate cause and
request an additiona “50%-+ chanceof surviva instruction, the appellate court would haveto
affirm a plaintiffs verdict if there were evidence the defendant’s negligence caused the
plaintiff to lose a less-than-even chance of survival. After al, the Hospital is claiming the
standard jury charge permitsafinding of proximatecause based on aless-than-even chance of
survival, and in the absence of objection, the sufficiency of theevidenceisevauatedin light
of the charge as given, even if incorrect. Osterbergv. Peca, 12 S.W.3d 31, 54-55 (Tex.
2000). But of course, the Hospital's contention is erroneous.

Moreover, the Hospital's arguments about the necessity of its requested instruction
would be equally applicableto all tort cases. Any car-wreck defendant could arguethe charge

shouldincludean instruction saying'in order for the defendant’s negligenceto bea proximate
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causeof theplaintiffs damages, you must find that the plaintiff had agreater than 50% chance
of avoidingthosedamagesbut for thedefendant's negligence." Courts, practitionersand juries
have muddled throughtrialsfor acentury without requiringsuch aninstruction, and thereisno
needto burdenthechargewithonenow. Thestandarddefinitionsandinstructionsinthecharge
are perfectly adequateto tell the jury not to find causation unless it is more likely than not.*
E.g., Webbv. CAI Wireless Sys., Inc., 113 Fed. Appx. 21, 26-27 (5" Cir. 2004) (charge's
instructionson proximate cause and preponderanceof the evidence sufficient to prevent jury
from awarding damages based on loss of |ess-than-even opportunity).

Finally, the Hospital's claim that this Court must correct an egregiouserror of law by
the court of appeals greatly oversells the Hospital's case. If anything, the court of appeals

opinion encourages trial courts to submit an instruction similar to the one the Hospital

requested. The mgority wrote:

We are unaware of any documented practice of instructing Texasjuries on the
loss-of-chancerule. Thisisnot to say that the practice should be disparaged or
discouraged or that it does not occur. Such instructions may be commonplace
and haveyet escaped documentation for myriad procedural and strategicfactors
that so often characterizemodern trial and appellate practices.

The question we must answer is not whether the loss-of-chance
instruction should be rejected or endorsed. We must decide only whether the
trial court abused itsdiscretionin failingto includeit in the jury chargein this
case. The answer, in our opinion, rings clear from the absence of guiding
precedent. We are loathe to hold that the trial court reached a decision so

4 Thus, the Hospital's argument that it was prevented from presenting its appellate argument by the

absence of the additional instruction, Petitionfor Revi ew, p. 14-15, iserroneous. Thejury clearly found that
Hawley probably would have survived absent the Hospital's negligence, becausethe charge required such a
finding. Further, because everyone agrees the evidence must support that finding (i.e., there must be evidence that
Hawley had a probability of survival), the absence of theadditional instruction did not prevent the Hospital from
presenting itslegd sufficiency point of error on appeal, which it did.



arbitrary and unreasonable asto amount to a clear and prejudicial error of law
if no assistancewas availableto guide the trial court to the proper result.

Op. at 42. Inlight of thislanguage, it is hardly arguablethat the court “committed an error of
law of such importanceto the state's jurisprudencethat it should be corrected.” TEX. R. APP.
P. 56.1(a)(5). Tothe contrary, thisopinion essentiallyleavestrial courtsright whereit found
them — with broad discretion to determine whether a™*lost chance” instructionis advisable
under all thefacts and circumstancesof the particular case.

Conclusion and Prayer

This case does not meet any of the factorsthat warrant the granting of a Petition for
Review. The mgority of the court of appealsdid not disagreewith the dissent regarding any
issue of law; they merely disagreed about the application of the well-settled law of new and
independent cause to the esoteric circumstances of this case. Furthermore, this Court has
writtenathorough opinionlessthantwo monthsago addressingthesevery i ssues, and the court
of appeals's opinion is in perfect harmony with that recent opinion by this Court. There is
little reason for the Court to re-plow that ground now.

Further, the dissent's single conclusory sentence that **The crux of the Hospital's
argument regarding lost chanceof survival on legal sufficiencyand chargeerror groundsrests
on the trial court's proximate cause instruction, which | would hold necessitated a further
instruction,” Diss. Op. at 12, isnot a serious disagreement with the majority on an important
issue of law. After al, the dissent does not even engage in any analysis of this issue or

undertaketo discussthe law, other thanto recitethe general proposition (acknowledgedby the



majority as being so clearly stated by this Court asto *'leave no room for disagreement,” Op.
at 41) that Texas does not recognize a cause of action for loss of a less-than-even chance of
cure. Diss. Op. at 12 n. 6. Therewas simply no significant clash between the mgjority and
dissent over important legal issuesin this case.

And what's more, the mgjority's opinion expresdy signaled that a trial court in an
appropriate case might be within its discretion to include an instruction like the one the
Hospital requested. The Hospital implies that the jurisprudence of this state demandsthat it
beclarifiedthata™lossof chance' instructionmay beincludedinthecharge, but themajority's
opinion does not hold that the inclusion of such an instruction would beimproper. It merely
held that, becausethetrial court had no authority suggestingthat such achargewasnecessary,
it did not abuseitsdiscretion by submittingthetime-honored Pattern Jury Charges, whichwere
already adequate to instruct the jury and permit the Hospital to make its causation argument.

Thecourt of appeal s opinioninthiscasewasarun-of-the-milland accurateapplication
of well-established legal principlesto the particular circumstancesof thiscase. Even if this
Court were an error-correction court and had the time and inclination to review every case
appealed to it, this one would warrant a summary affirmation. Becausethis Court limits its
review to legally significant cases, and thisis not such a case, we respectfully urge the Court
to deny the Petition for Review.

WHEREFORE, PREMISESCONSIDERED, RespondentsAliceH. Hawley and James
A. Hawley pray that the Court deny the Petition for Review; and for such other and further

relief to which the Respondents may bejustly entitled.

14



By:

AND

Respectfully Submitted,

/

A dlvar 1AL

Darrin Walker

State Bar No. 00788600

LAW OFFICE OF DARRIN WALKER
2054 Parkdale Dr.

Kingwood, Texas 77339

Telephone No. (281) 358-2295
FacsimileNo. (281) 358-5602

Clem V. Lyons

State Bar No. 127420000
LauraR. Pazin

State Bar No. 24032941
LYONS & RHODES, P.C.
126 Villita

San Antonio, Texas 78205
TelephoneNo. (210) 225-5251
FacsimileNo. (210) 225-6545
LYONS & RHODES, P.C.

ATTORNEYSFOR RESPONDENTS



CERTIFICATE OF SERVICE

| hereby certify that the foregoing Response to Petition for Review has been provided
to the counsel listed below in the manner indicated on thisthe 28" day of August, 2006.

Mr. R. Brent Cooper ViaCertified Mail RRR:
Ms. DianalL. Faust 70011140000078835391
Mr. Devon J. Singh

Ms. Heather R. Johnson

COOPER & SCULLY, P.C.

900 Jackson, Suite 100

Ddllas, Texas 75202

ATTORNEYSFOR PETITIONER

Mr. R. Javier Guerra Via Certified Mail RRR:
Comerio & Guerra 70011140000078835407
7800 W. IH10, Suite 235

San Antonio, Texas 78230

TRIAL COUNSEL FOR PETITIONER

[ il b
LRSI Vilker,

Darrin Waker




