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MEMORANDUM

TO: Finance Commission Members

FROM: Steven O'Shields, Director of Administration

DATE: October 1, 2007

SUBJECT: Licensing and Administrative Activities

Administration

The agency met or exceeded nine of its eleven key performance measures for the FY *07.
The agency exceeded the following performance measure targets: Complaints Closed,
Number of Field Investigations, Number of Business Applications Processed, Number of
Employee Licenses Processed, Percent of Complaints Resolved within 90 Days, %
Examinations in Compliance, Monies Returned to Consumers, Percent New Licensees
undergoing Background Checks, when needed, and Percent Texans Reached through
Media. A copy of the performance measure submission is located within this report.

1 continue to work with other state regulators and the Conference of State Banking
Supervisors (CSBS) on the national licensing database project. The database is scheduled
to be available for use January 2, 2008; there are currently seven states that have
committed to begin using the system then. There continues to be some concerns/issues
that will need to be resolved before the agency can begin using the system. Some of these
issues could require statutory, rule, and/or agency policy changes. Following this memo
is a press release regarding the national system sent out by CSBS.

The agency has been working with the Department of Information Resources (DIR) -
TexasOnline to try and implement the registration of Refund Anticipation Loan
facilitators through the use of their online system. The agency and DIR have been
working on the language and the process for getting the information we need for the
registration. DIR through BearingPoint, the service provider, is working on finding a
contractor to work on the interface needed to accommodate the business model that we
need to collect the registration data.
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On October 10" the agency held its annual staff meeting. The agency recognized seven
individuals for their dedication and service to the agency. Robert L. Moran and Chris
Jones have achieved five years of service with the agency. David Chick and George
Stevens have achieved ten years of service with the agency. Rudy Aguilar and Chester
Ong have achieved fifteen years of service with the agency. Leslie Pettijohn has achieved
twenty years of service with the agency. During the meeting we had training relating to
data security, e-mail usage, and business writing. Each area of the agency gave a status
report on the activities conducted in its area for FY ‘07.

The agency continues to work on the implementation of the new regulatory programs,
established by the 80" Legislature.

Licensing Activities

For the FY ‘07 the licensing section met or exceeded three out of three of its key
performance measures. The key performance measures for this area are: Number of
business applications processed, Number of employee license applications processed, and
Percentage of new licensees undergoing background check when required.

During the fiscal year this section processed 1,854 business applications, (regulated
lenders, pawnshops, and motor vehicle sales finance), 2,936 pawnshop employee
applications, and registered 1,426 registered creditors. The licensing section mailed the
renewal notices to registered creditors. Second notices will be mailed to those registered
creditors who have not renewed at the end of October.

The licensing section is preparing and amending application forms for the new entities
that the agency will begin regulating in FY ’08. The amended forms for Debt
Management Service Providers, to include for-profit companies, are now available, The
forms for Refund Anticipation Loan Providers will be available early this fall. Property
Tax Lender application forms will be available late this fall.

As of August 31, 2007, the agency had the following number of licensees and registrants:

Licensees

4,737 | Regulated Lenders

1,505 | Pawnshops

5,779 | Pawnshop Employees

6,975 | Motor Vehicle Sales Finance
(5,562 Licensed locations)
(1,413 Registered Offices)

Registrants
55 | Debt Management Service Providers
7,653 | Registered Creditors
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Accounting and Human Resources

The accounting section recently finished preparing the Annual Financial Report. Again
this year, the staff participated in the shortened time frame to complete the report and met
the deadline. A copy of the report was provided with your packet,

The agency has prepared a Finding of Fact to prove that sufficient revenues can be
generated to cover its expenditures to include the additional expense of TexasOnline. By
proving that sufficient revenues exist the agency will be able to utilize TexasOnline to
implement the registration of Refund Anticipation Loan facilitators. A copy of the
Finding of Fact is located within this packet.

" The agency is currently working on job postings for the new positions that we will be
hiring relating to our new authorities. The agency has the following jobs posted:
Firancial Examiner I (3), and Research Specialist I (1).

Credit Education

The credit education section was able to exceed one of its two key performance
measures. The agency did not meet the in-person services performance measure as set in
the General Appropriations Act. The agency provided the Legislative Budget Board
(LBB) with a revised estimate for this performance measure goal. This revised estimate
was approved by the LBB. Although, the LBB accepted the new estimated the existing
performance measure goal was not changed. The agency did not anticipate meeting the
performance measure goal as set for the fiscal year, but did attain the revised estimate,
The agency exceeded the Percent of Texans Reached through Media. During FY ‘07 the
credit education area had media contact with 12.55% or 2,990,748 of the Texas
population. This outreach is mainly done through the distribution of consumer education
pamphlets and public service announcements through mass media.



CSBS/AARMR
Nationwide Mortgage Licensing System

improving Supervision of the NMortgage Industry through Collaboration and Technology

In order to protect their citizens and bring greater accountability and transparency to the mortgage industry, state
mortgage regulators have been working together since 2004 to develop the Nationwide Mortgage Licensing System
that will increase and centralize information available to state regulators, the industry and the general public about
the people and companies that originate and make home mortgages. :

Supervision of the mortgage industry began af the state level and last year alone, state mortgage regulators took
over 6,000 enforcement actions against mortgage companies and professionals. The modern evolution of the
mortgage industry and the increased importance of protecting consumers and neighborhoods, though, are signs that
states” historic role demands new tools and authorities.

Building a Modern System of Oversight for the Mortgage Industry

State regulators have worked through their professional organizations, the Conference of State Bank Supervisors
(CSBS) and the American Association of Residential Mortgage Regulators {(AARMR), to develop four uniform
mortgage licensing forms that gather comprehensive information about mortgage lenders, bankers, and brokers,
their owners and executive officers, branches, and loan officers: '

o

Uniform Mortgage Lender/Mortgage Broker Form (Form MU1)

Uniform Mortgage Biographical Statement & Consent Form (Form MU2)
Uniform Mortgage Branch Office Form (Form MU3)

Uniform Individual Mortgage License/Registration & Consent Form (Form MU4)

[-]

]

Starting in January 2008, these each state licensed mortgage lender, banker, and broker company will electronically
complete a single Form MU (regardless of the number of states they are licensed in) and each of their owners and
executive officers will complete a single Form MU2 (regardless of the number of companies they are affiliated
with). This information will be housed in a centralized database available to state mortgage regulators. Licensees
will be able to electronically access their own record over a secure website to amend their record, renew their
licenses, or apply for a new license.

Likewise, each mortgage company branch and each loan officer will electronically complete a single Form MU3 or
Form MU4 (respectively) for use in those states that require branch and/or loan officer licensing.

Increasing Transparency and Accountability in the Mortgage Industry

As each mortgage company, owner or executive officer, branch and loan officer completes a record for themselves
and submits it to their regulator, the Nationwide Mortgage Licensing System will assign that record a unique
identifying number. This number will be permanently assigned to the entity or person in perpetuity and will
definitively allow state regulators to track companies and person across states and over time.

Additionally, consumers and the mortgage industry will be able to check on the license status and license history of
the companies and/or persons with which they wish to do business with.

Contact

If you would like more information about the nationwide licensing system, please contact Tim Doyle at (202) 728-
5728 or tim.dovlefbesbs.org or Bill Matthews at (202) 728-5711 or bill.matthews:@.csbs.ore
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Raising Standards and Garnering Efficiencies

A result of states’ collaborative efforts in building the Nationwide Mortgage Licensing System is the raising and
standardizing of licensing requirements. In adopting the uniform forms, states have reviewed their requirements
accepting higher reporting standards incorporated into the forms and eliminating unnecessary requirements.
Additionally, states are gaining the authority to conduct criminal background checks on their licensees.

Additionally, the SRR announced in the Fall of 2006 an initiative to create improved educational and testing
requirements across states. The initiative, named the Mortgage Industry National Uniform Tésting and Education
System (MINUTES), is a complementary initiative of the Nationwide Mortgage Licensing System that will
increase standardization of educational and testing requirements and improve compliance.

The Status of the Nationwide Licensing System

As of July 2007, 35 state agencies have signed onto a Statement of [ntent indicating their commitment to participate
in the CSBS/AARMR Nationwide Mortgage Licensing System (“the System™). The System will begin operations
on January 2, 2008. It is expected that 4-6 state agencies will transition onto the System on approximately a
quarterly basis during 2008 and 2009. Each state will individually announce its participation date and communicate
with licensees in advance of its participation onto the System.

In 20035, CSBS and AARMR formed a Residential Mortgage Regulator Taskforce (RMRT) that has met monthly to
create the uniform applications and discuss functionality and regulatory matters that are being incorporated into the
System. Currently, eleven states are using the MU Forms in paper format.

In 2006, a confract was signed with the National Association of Securities Dealers (NASD} to build the System.
The NASD has tremendous experience in operating nationwide licensing and database systems for the securities
and investment advisory industries and has an impeccable record of managing protecting information.

Licensees and applicants will be able to access the System through a secure website over the Internet to create a
record and manage all of their state mortgage license authorities. Licensees will be able to apply for, amend,
renew, and surrender one or more licenses using their single record in the System. The System also provides for a
streamlined license renewal and annual report process.

In September 2006, CSBS formed a wholly owned operating subsidiary called the State Regulatory Registry LLC
(SRR) to develop and operate the licensing System. SRR is governed by a Board of Managers comprised of five
state mortgage regulators that are members of CSBS and AARMR. In March 2007, the SRR Board of Managers
amended the operating agreement to create a Mortgage Advisory Council comprised of industry companies and
associations. The purpose of the Mortgage Advisory Council is to advise and assist the SRR Board of Managers in
providing substantive input on appropriate areas of SRR activities.

# # #

The Conference of State Bank Supervisors is the national organization for state banking, representing the bank
regulators of the 50 states, the District of Columbia, Guam, Puerto Rico and the Virgin Islands, and
approximately 6,200 state-chartered financial institutions. The Conference is responsible for defending state
authority to determine banking structure and the products and services state-chartered institutions can offer
and for irmproving the quality of state bank supervision by providing department performance evaluation and
accreditation programs and supervisory education/training programs for state banking department personnel.

" AARMR is the national organization representing state residential mortgage regulators. AARMR’s mission is to
promote the exchange of information between and among the executives and employees of the various states
who are charged with the responsibility for the administration and regulation of residential mortgage lending,

servicing and brokering.
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OFFICE OF CONSUMER CREDIT COMMISSIONER

EXECUTIVE SUMMARY
As of August 31, 2007
FISCAL YEAR 2007
FY FY
3 t
2005 2006 1s 2nd 3rd 4th FYTD
QTR QTR QTR QTR

Monies Returned to Consumers (000) 1,992 4,222 1,707 6,362 197 120 8,386
Regulated Lender Examinations 1,113 1,049 237 215 418 341 1,211
Pawnshop Examinations 500 685 176 139 173 168 656
Motor Vehicle Examinations 1,059 658 161 133 240 292 826

Telephone Complaints Received

1,163

338

Clased within 90 Calendar Days

351 258 | 1372
Written Complaints Received 1,606 1,437 333 324 365 321 1,340
Total Complaints Resolved 2,787 2,705 786 673 692 620 2,771
% of Written Compiaints 96.11% | 96.55% | 97.73% | 93.73% | 98.92% | 94358% | 96.27%

Qriginated

10

87

134

Finalized

10

86

136

Number of [nstitutions — Active

Pawnshop Employee — New

Registered Creditors 8,288 8,395 8,392 7,328 7,548 7.653 7,633
Regulated Loan Licenses 4,879 4,557 4,738 3,949 3,989 3,930 3,930
Pawnshop Licenses 1,209 1,232 1,210 1,206 1,205 1,196 1,196
Pawnshop Employee Licenses 5,108 5,537 6,146 6,429 6,337 3,679 5,679
Motor Vehicle Sales Finance Licenses 5,280 5,442 5,631 5,700 5,841 5,548 3,548
Business — New 1,537 1,443 328 273 273 293 1,167
Business — Change of Ownership 423 791 261 67 96 540 964

2,338 2,634 761 681 341 720 2,703

Field Examiner Staffing

23

24

Total Staffing

51

54
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Office of Consumer Credit Commissioner
Workforce Analysis by Gender

Civilian Other
Workforce State Agencies
11/30/06 02/28/07 05/31/07 08/31/07 FYO7 8/31/06
Male 50% 49% 48% 50% 54% 45%
Female 50% 51% 52% 50% 46% 55%
Total 100% 100% 100% 100% 100% 100%

60%

50% -

40% -

Maie
Femaie

30%

20%

10%

0% T ;
14/30/06 02/28/07 0513107 08131/07

8/31/06

Office of Consumer Credit Commissioner
New Hires by Quarter

{1} Net Under (1) Net Under
Representation Representation
at 8/31/65 11/30/06 02/28/07 05/31/07 08/31/07 at 08/31/07

iiale 0 1 1.5 0 1 0
Female 0 0 1 2 0 2
Total 0 1 2.5 2 1 2

(1) As compared to the applicable Civilian Workforce data.

4-13



Office of Consumer Credit Commissioner
Workforce Analysis by Ethnicity

Civilian Other
Workforce State Agencies
11/30/06 02/28/07 05/31/07 08/31/07 FYQ7 8/31/06

White 64% 63% 64% 64% 57% 56%
Black 16% 17% 17% 17% 11% 17%
Hispanic 14% 13% 13% 15% 28% 20%
Other 6% 6% 6% 4% 4% 6%
Total 100% 100% 100% 100% 100% 100%

BWhite
#Black
EHispanic
@ Other
0% - T T T e
11/30/06  02/28/07 05/31/07  08/31/07 FYQ7 B/31/086
Office of Consumer Credit Commissioner
New Hires by Quarter
(1) Net Under (1) Net Under
Representation Representation

at 8/31/06 11/30/06 02/28/07 05/31/07 08/31/07 at 08/31/07

White 8 1 1.5 2 0 2
Black 0 0 1 0 0 0
Hispanic 0 0 0 1 0
Other 0 0 0 0 0 nfa
Total 8 1 2.5 2 1 2
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2601 N Lamar Blvd
Austin, Tx 78705

Office of

Consumer worw.occo.state. fx,us
Credit " 512-936-7600
o ' 3 Fax: 512-936-7610
Commissioner Leslie L. Pettijohn Consumer Helpline: 800-538-1579
Commissioner
MEMORANDUM

TO: Finance Commission Members

FROM: Rudy Aguilar, Director of Consumer Protection

DATE: October 2, 2007

SUBJECT: Consumer Proteciion Activities

EXAMINATION AND ENFORCEMENT

We have completed a total of 2,693 examinations for the 2007 fiscal year. The percentage
of licensees receiving an acceptable level of compliance rating, as a result of these
examinations, is 91.50% compared to 91.11% for the 2006 fiscal year. The percentage of
re-exams resulting in an acceptable level of compliance was 86.81 % for the 2007 fiscal
year. The percentage of re-exams resulting in an acceptable level of compliance was
91.11 % for the 2006 fiscal year. The total number of exams conducted for the 2007
fiscal year was 2,693 compared to 2,392 for the 2006 fiscal year.

As of September 30, 2007, we have completed 161 examinations for the beginning of the
2008 fiscal year. The projected goal for examinations to be conducted is 3,020 for the
2008 fiscal year.

The chart below lists the number of examinations completed for the 2007 fiscal year, by
licensee type.

FY'07 Examinations Conducted (By Type)

1,200 T3 Regulated Loans
1,000
800 R Pawnshop
6007
Motor Vehicle
400- Finance

200
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Finance Commission Members
October 2, 2007
Page 2 of 3

The examination process changes recommended by State Auditor’s Office, as a result of
their audit, have been documented and implemented.

Personnel: Ms. Erica Harrigan, has filled the position for Administrative Technician I1.
Ms. Harrigan joined the Examination and Enforcement Section on October 1, 2007. Also
joining the Examination and Enforcement Section are six financial examiners. The
Dallas region welcomes Rodney Hassell and Scott Fried. The San Antonio region
welcomes Samantha Fidelman, Chelsea Dickey, and Aracely Portillo. The Houston
region welcomes Karl Hubenthal. Initial examiner training began on September 17, 2007,
and will be concluded by the end of October 17, 2007. These examiners will be training
in the field with experienced examiners into the spring of 2008.

Currently, there are three financial examiner positions open for the Houston region.
Interviews are being scheduled and conducted for these positions. These two groups of
new examiners will begin contributing to examination productivity in pawnshop and
signature loan examinations by the summer of 2008. This will allow more experienced
examiners to conduct complex examinations in the areas of mortgage loans and motor
vehicle sales finance.

Training: 1 attended the American Association of Residential Mortgage Regulators
Annual Regulatory Conference August 18-22, 2007, in Salt Lake City, Utah and the
National Association of Consumer Credit Administrators Annual Conference September
25-28, 2007, in Santa Fe, New Mexico. Both meetings spent significant time on the
current condition of the mortgage industry.

The funding limitations for out-of-state examinations for the 2008 fiscal year have been
removed and our goal is to conduct 12 or more of these examinations in the fiscal year.
This examination activity for the 2008 fiscal year began with a mortgage licensee in
Missouri. The next examination has been scheduled for October 2007 in Nevada. The
majority of these examinations will be mortgage examinations.

We have registered three examiners to attend the advance mortgage training conducted
by the American Association of Residential Mortgage Regulators. This training will be
held in New Orleans, Louisiana during the month of November, 2007. Topics to be
discussed are privacy and security issues during examinations, exotic mortgagees, sub-
prime mortgages, suspicious activity reports, tragedy and disaster recovery, mortgage
servicing, and reverse mortgages. This training is timely in light of the current mortgage
industry conditions.

Our annual examiner meeting was held September 10-14, 2007, in Fredericksburg. This
meeting focused on the administrative processing of examinations, follow-up
examinations, motor vehicle sales finance statutes, regulations, and examination



Finance Commission Members
October 2, 2007
Page 3 of 3

procedures. The Commissioner discussed the legislative issues and held an open forum
exchange with examiners on a wide array of topics.

CONSUMER ASSISTANCE

The Consumer Assistance division received a total of 2,712 complaints for the 2007
fiscal year. Total resolved complaints were 2,771 for the 2007 fiscal year. The total
number of written complaints resolved within 90 days for the 2007 fiscal year was 1,369
a percentage of 96.27% compared to 1,484 a percentage of 97.64% for the 2006 fiscal
year. Motor vehicle sales finance was the top complaint category for the 2006 and 2007
fiscal year.

Mr. Gary Meissner has continued outreach efforts to the auto dealers in coordination with
the Texas Department of Transportation. Mr. Meissner gave a presentation in Amarillo
August 30, 2007, and his next Texas Department of Transportation presentation is
scheduled for October 11, 2007 in Midland.

Mr. Meissner has amended and implemented written complaint procedures for the
consumer assistance division. These recommended changes resulted from the recent audit

conducted by State Auditor’s Office.

INVESTIGATION/LITIGATION

The Examination and Enforcement division has assigned 78 investigations resulting from
consumer complaints for the 2007 fiscal year with a total of 74 investigations completed.

We continue to monitor the remaining identified but unlicensed motor vehicle dealers to
assure they apply for a Motor Vehicle Sales Finance License or cease all financing
activities.



2601 N Lamar Blvd
Austin, Tx 7R705

Office of

Consumer www.occc.state. ix.us
Credit 512-936-7600
. . B Fax: 512-936-7610
CommISSloner Leshe L. Pettl]()hn Consumer Help}ine: 800.538-1579
Commissioner
MEMORANDUM
T0: Members, Finance Commission

FROM: Sealy Hutchings

General Counsel

DATE: October 1, 2007

SUBJECT:  Legal Division Report

The Office of Consumer Credit Commissioner recently concluded a lengthy and complex
negotiation with Texas EZPawn LP. The agreement resolved an administrative penalty issued
against Texas EZPawn LP for failure to file pawnshop employee license applications within the
statutory deadline. The pawnshop chain revised their procedures for filing the applications and
paid an administrative penalty of $70,000 for violation of the Texas Pawnshop Act.

The Office of Consumer Credit Commissioner is engaged in implementing recently
passed legislation. Under the property tax legislation, we are presenting for publication rules on
disclosure requirements, reasonable closing cost fees. We are presenting for adoption rules
regarding the application and licensing process for the property tax lending industry. In addition,
under the refund tax anticipation legislation, rules regarding the registration process are being
presented for adoption during this meeting. We are also presenting amendments for publication
that modify our plain language home improvement contracts to comply with legislation affecting
the Texas Residential Construction Commission.

Our department worked closely with the Attorney General's office in obtaining a
permanent injunction against an unlicensed lender based in El Paso. Advance Internet was
providing rebate cash advances in return for internet access only available through the company's
locations. Our agency provided expert testimony on behalf of the state and worked very closely
with James A. Daross, the Assistant Attorney General who represented the state. The Trial Court
determined the true nature of this transaction to be a loan and that the transaction exceeded the
usury limits in Texas. Advance Internet was also found in violation of the Deceptive Trade
Practices Act for misrepresenting the true nature of their service. In addition to the permanent
injunction, the Trial Court also ordered Advance Internet to pay over $5 million dollars in
restitution and $3 million in civil penalties. Mr. William Purce, Senior Administrative Review
Examiner, provided the expert testimony for this case and deserves recognition for his efforts.

4-18



Members, Finance Commission
October 1, 2007
Page 2

Unlicensed motor vehicle finance activities continue to be discovered by our agency.
During an investigation, our examination department determined that a certain finance company
was purchasing retail installment contracts from motor vehicle dealers that were not licensed to
enter into such contracts. Through information supplied by this finance company, the agency
was able to construct a list of unlicensed dealerships that sold retail installment contracts to this
company. At this time, we have issued two cease & desist orders as a result of that investigation.

Oral arguments were heard in July in the agency’s Motion for Summary Judgment against
an unlicensed lender engaged in sale-leaseback transactions. Judge Craddock requested a
transcript of the oral argument and instructed the parties to file additional briefing. The
transcript and the briefing have been provided to Judge Craddock. This is our department's first
case in which a business has challenged the application of the sale-leaseback section of the
statute,

Our department is in the final stages of an enforcement action against a motor vehicle
dealer who, among other violations, allegedly failed to timely pay-off the vehicles that were
traded-in by the customers. This enforcement action has involved thousands of pages of exhibits,
days of testimony presented in a hearing before the administrative law judge, and lengthy
settlement negotiations between the parties. This action has been under an agreed open-ended
continuance as our office works towards an efficient and satisfactory resolution to this
enforcement action, A settlement has been entered into for four of the six licenses held by the
licensee. The parties reached an agreement in principle last week on the remaining two licenses.
The resolution should be resolved and documented by the December meeting.

The following chart is an overview of enforcement actions completed by the Office of
Consumer Credit Commissioner for the last two fiscal years and the current fiscal year-to-date.
These figures only reflect enforcement actions that have been fully resolved with a final order;
actions that are still pending are not included in the table. Our data does not reflect the work
done by our office to successfully bring businesses into compliance before a final administrative
action is necessary. This data also does not account for actions to deny applications of those who
fail to show eligibility for a license or work with license applicants requiring additional
documentation to complete their applications. Our agency has completed three application
denial actions this fiscal year to date.



Members, Finance Commission
October 1, 2007

Page 3
Enforcement Actions Completed

FYTD |(FY 2007,FY 2006

2008
Revocation / Suspension Actions
Regulated Loan 3 38 37
Pawnshop License 0 3 1
Pawnshop Employee License 0 5
Motor Vehicle License 0 0 5
Total Revocation / Suspension Actions 3 46 45
Other Actions
Cease & Desist Regulated 0 0 o
Cease & Desist Pawn 0 0 0
Cease & Desist Pawn Employee 0 Y] G
Cease & Desist Motor Vehicle ] 0 0
Cease & Desist Unlicensed 0 13 23
Administrative Penalty Regulated 0 38 28
Administrative Penalty Pawn 8] 5 1
Administrative Penaity Employee 1 16 0
Administrative Penalty Motor Vehicle 9 8 36
Total Other Actions 2 BO 88
Total Enforcement Actions Closed 5 126 133

Final Orders Rendered

4-20

The following final orders were issued since our last report:

1.04-93 — In the Matter of Texas EZPawn LP, 1901 Capital Parkway, Austin, TX 78746,
Administrative Penalty paid for not timely filing Pawnshop Employee License
applications within 75 day statutory peried.

L07-45 — In the Matter of Bent Tree Sports and Imports, Inc., 15812 Addison Road,
Addison, TX 73001, Administrative Penalty paid by a motor vehicle dealer for
overcharging consumers on fees.

L07-103 — In the Matter of Home Capital, Inc., 9000 Central Park West, Suite 500,
Atlama, GA 30328, Revocation of a Regulated Loan License for failure to file Annual
Report for 2006, Order is final.

L07-123 — In the Matter of Apreva Financial Corporation, 3535 Factoria Boulevard
Southeast, Suite 600, Bellevue, WA 98006, Revocation of a Regulated Loan License for
failure to file Annual Report for 2006. Order is final.



Members, Finance Commission
October 1, 2007

Page 4

Final Orders Rendered (continued)

5.

L07-124 — In the Matter of Merchant's Home Loan, Inc., 1600 South Airport, Suite 209,
Bedford, TX 76022, Revocation of a Regulated Loan License for failure to file Annual
Report for 2006. Order is final.

L07-142 — In the Matter of David Alberto Moreno, First Cash Pawn, 77504 North Loop
Drive, El Paso, TX 79915, Preliminary Report issued against pawnshop employee who
accepted property into pawn marked as owned by a third party. Order is final.

L07-143 — In the Matter of Bear Motor Sales, Inc., Highway 277 West, Carrizo Springs,
TX 78834, Injunction issued against suspected unlicensed Chapter 348 dealer. Injunction
was withdrawn.

L07-151 — In the Marter of Charles R. Davis d/b/a Affordable Used Cars, 3730 East
Lucas, Beaumont, TX 77708, Licensee paid penalty for previous unlicensed Chapter 348
activity. Order is final.

1.07-152 - In the Matter of Yoav Bardugo d/b/a Auto Spot, 6441 Bissonnet Street,
Houston, TX 77074, Licensee paid penalty for previous unlicensed Chapter 348 activity.
Order is final.

Administrative Injunctions Rendered

The following administrative injunction was rendered since the date of our last report:

L08-01 — In the Matter of Keith Cruthers d/b/a C & C Car Co., 2020 East Division,
Arlington, TX 76011, Injunction issued against an unlicensed Chapter 348 dealer.

1.08-02 — In the Matter of Golden State Debt Management Corp., 23848 Hawthorne
Boulevard, Suite 101, Torrance, C4 90303, Injunction issued against an unregistered debt
management service provider.

L08-04 — I the Matter of Chappell Auto Brokers LP, 312 West Dallas Street, Canton, TX

75103, Injunction issued against an unlicensed Chapter 348 dealer.

1.08-05 — In the Matter of Apex Financial Group, Inc., 213 West Bloomingdale Avenue,
Brandon, FL 33511, Injunction issued against regulated lender to cease false, misleading,
or deceptive advertising.

4-21



Members, Finance Commission
Qctober 1, 2007

Page 5

Administrative Hearings Held

The following administrative hearings were held since the date of our last report:

. August 28, 2007 — L07-150 — In the Matter of Michael Justin Marsh, EZPawn, 3202

North First Street, Suite F, Abilene, TX 79603, Hearing on Pawnshop Employee License
application denial.

September 14, 2007 — L07-149 — [n the Matter of Hubert Otis Thomas, Mike Smith
Enterprises, 4505 Gulfway Drive, Port Arthur, TX 77642, Hearing on Pawnshop
Employee License application denial.

Administrative Hearings Dismissed

report,

1.

The following administrative hearings have been dismissed since the date of our last

L07-144 — In the Matter of Alistate Home Loans, Inc. d/b/a Allsiate Funding, 8 Hughes
Drive, Suite 250, Irvine, CA 92618, Hearing on Regulated Loan License transfer
application denial.

LO07-146 — In the Maiter of Alexander Cantu, Jr., National Pawn & Jewelry, 111 West
William Cannon Drive, Suite CI, Austin, TX 78743, Hearing on denial of a Pawnshop
Employee License application.

L07-147 — In the Matter of Thomas James Wallis, National Pawn & Jewelry, 11304
North Interstate 35, Austin, TX 78753, Hearing on denial of a Pawnshop Employee
License application.

L07-148 — In the Matter of Jenieve Gamez, Cash America Pawn, 3602 Fredericksburg
Road, San Antonio, TX 78201, Hearing on denial of a Pawnshop Employee License
application.

Administrative Hearings Scheduled

4-22

The following administrative hearings are scheduled during the next 60 days:

Qctober 25, 2007 — LO8-05 — In the Matter of Diana Christine Holstein, EZPawn, 1001
North Beckley Road, De Soto, TX 75115, Hearing on denial of a Pawnshop Employee
License application.
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Preliminary Reports on Administrative Penalties Rendered

The following preliminary reports were issued since the date of our last report:

. LO7-151 — In the Matter of Charles R. Davis d/b/a Affordable Used Cars, 3730 East

Lucas, Beaumont, TX 77708, Administrative penalty issued against a Chapter 348 motor
vehicle dealer for previous unlicensed activity.

L07-152 - In the Matter of Yoav Bardugo d/b/a Auto Spot, 6441 Bissonnet Streel,
Houston, TX 77074, Administrative penalty issued against a Chapter 348 motor vehicle
dealer for previous unlicensed activity.

Litigation

1.

L]

Civil Action No. A99CA198, Today Publishing, Inc., Cash Today of the US.A., Inc.,
Nobel Craft and Junell Craft v. Crowder, et al., in the United States District Court for the
Western District of Texas, Austin Division and Cause No. 99-03,673, Today Publishing,
Inc., Cash Today of Denton, Inc., Cash Today of Texas, Inc., and Cash Today of the US4,
Inc. v. Leslie Pettijohn and the Office of the (sic) Consumer Credit Commissioner, in
Travis County District Court. Both of these cases have been settled. The federal court
lawsuit has been dismissed, while the state court lawsuit remains open until the plaintiff
fulfills the terms of the settlement.

Cause No. D-1-GV-07-000011, Consumer Credit Conunissioner and The State of Texas
v. Renato M. Ramirez and Renato M. Ramirez, Jr. d/b/a Charro Auto Sales, in the 53"
Judicial District Court of Travis County, Texas. Seeking to enforce administrative
injunction issued by the Consumer Credit Comimissioner against unlicensed Chapter 348
dealer. Hearing set July 31, 2007. Parties agreed to permanent injunction before hearing
concluded.

Cause No. D-1-GN-06-003996, Consumer Credit Commissioner and The State of Texas
v. Daniel Thomas Bass d/b/a Wheelz, in the 98" Judicial District Court of Travis
County, Texas. Seeking to enforce administrative injunction issued by the Counsumer
Credit Commissioner against unlicensed Chapter 348 dealer. Parties agreed to permanent
injunction before hearing.

Interpretation Requests

The Office of Consumer Credit Commissioner has not received any requests for

interpretation of the Texas Finance Code since the date of our last report.
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Open Records Requests

Since the date of our last report, the agency has processed and responded to thirty-one
(31) requests for information under the Texas Public Information Act, with one referral to the
Attorney General.
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OCCC Rule Schedule Page 1 of 2
October 19, 2007
Rule [tem Proposal Adoption Current
Date Date Status
Property Tax Lenders-Proposed New
7 TAC, Part 5, Chapter 89, Subchapter E, Concerning 10/19/07
Disclosures, and Subchapter F, Concerning Costs and
Fees
Chapter 342, Plain Language Contract Provisions-
Proposed Amendments
7 TAC, Part 5, Chapter 90, Subchapter F, Concerning
Second Lien Home Improvement Contracts (Subchapter |  10/19/07
G), §§90.602, Concerning Purpose, 90.603, Concerning
Model Clauses, and 90.604, Concerning Permissible
Changes
Tax Refund Anticipation Loans-Adopt New fPrezente_d
7 TAC, Part 5, Chapter 87, Subchapter A, Concerning | 08/17/07 or adoption
Registration Procedures at 10/19/07
FC mtg
Property Tax Lenders-4dopt New
7 TAC, Part 5, Chapter 89, Subchapter A, Concerning Presented
General Provisions, Subchapter B, Concerning 08/17/07 for adoption
Authorized Activities, Subchapter C, Concemning at 10/19/07
Application Procedures, and Subchapter D, Concerning FC mig
License
Motor Vehicle Installment Sales-Adopted Amendments Amendmts
7 TAC, Part 5, Chapter 84, §84.209, Concerning Model |  06/15/07 08/17/07 effective
Clauses 09/06/07
Consumer Debt Management Services-Adopred
Amendments . - Amendmts
7 TAC, Part 3, .Che.tpter 88, §88.102, Conce'rnmg Filing 06/15/07 08/17/07 effective
of New Application, §88.202, Concerning Annual 09/06/07
Report, and §88.304, Concerning Credit Counseling
Standards
Consumer Debt Management Services-Adopted New New rules
7 TAC, Part 5, Chapter 88, §88.§06, Concerning Fees 06/15/07 08/17/07 effective
for Debt Management Services, and §88.307, 09/06/07
Concerning Consumer Education
Amendmts
Chapter 342, Plain Language Ceontract Provisions- effective
Adopted Amendments 09/06/07,
7 TAC, Part 5, Chapter 90, §§90.403-90.404, 90.503- 1 06/15/07 08/17/07 with
90.504, and 90.603-90.604, each respectively compliance
Concerning Model Clauses and Permissible Changes date of
01/01/08
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OCCC Rule Schedule Page 2 of 2
October 19, 2007

Consumer Debt Management Services-dmendments

7 TAC, Part 5, Chapter 88-plan to propose amendments
to existing rules to clarify applicability of Chapter 394, | 12/14/07
Subchapter C (Consumer Debt Management Services) to
for-profit entities

Property Tax Lenders-New Rules
7 TAC, Part 5, Chapter 89-plan to propose additional | 12/14/07
new rules to establish post-closing fees

Rule Review
7 TAC, Part 8, Chapter 151, Concerning Home Equity | 02/15/08
Lending Procedures

Rule Review

7 TAC, Part 5, Chapter 82, Concerning Administration,
§82.1, Concerning Custody of Criminal History Record | 04/18/08
Information, and §82.2, Concerning Public Information
Requests; Charges

Rule Review
7 TAC, Part 8, Chapter 153, Concerning Home Equity | 06/20/08

Lending

Tax Refund Anticipation Loans-New Rule
7 TAC, Part 5, Chapter 87-plan to propose new rule toj 06/20/08
establish grounds for revocation of a registration
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OCCC Legislative Rule Plan

loans;  providing an
administrative penalty

industry of tax refund anticipation
loan (RAL) facilitators

October 19, 2007
Legislative Bill No. Proposal | Adoption
and Description Purpose of Rule Item Date Date
House Bill 1344 To‘Ado‘pt New dRulesf to ; stablish Presented
Relatine to the lati registration procedures for the newly f
g regulation . or
= regulated industry of tax refund .
of refund anticipation - cination | RAL) facili 08/17/07 | adoption at
loans: i antu-:x}?atmn oan (RAL) facilitators 10/19/07
;  providing an P ber of reci ts =
administrative penalty (anticlpate numoer ol registrants = FC mtg
approximately 10,000)
House Bill 2138 To Adopt New Rules to establish Presented
Relating to regulation of licensing requirements for the newly for
rope rtg taxg lenders: regulated industry of property tax | 08/17/07 | adoption at
pmsi dii R * | lenders (anticipated number of 10/19/07
P gap y licensees = approximately 30) FC mtg
gﬁ;z;en&:é 1313;80 eration To Propose Amendments to existing
of the gTexas Res% dential rules in order to establish model
Constructio language for disclosures required in | 10/19/07
Commissiorral' rovidin certain ~ second lien  home
penalties > P & improvement contracts
oy 1z To Propose New Rules to establish
Sena?e Bill 1520 disclosure requirements and fees for
Relating to ad valorem \ 10/19/07
tax lien transfers glosmg costs for the newly regulated
industry of property tax lenders
To Propose Amendments to existing
Senate Bill 884 rules in order to clarify the
Relating to the regulation | applicability —of  Chapter 394,
& 12/14/07
of consumer debt | Subchapter C (Consumer Debt
management services Management Services) to for-profit
entities
. To Propose New Rules to establish
Senate Bill 1520 .
Relating to ad valorem | POSUClosing df"’es for the newly | 5147
tax fien transfers regulated industry of property tax
lenders
House Bill 1344 To Propose New Rule to establish
Relating to the regulation | grounds for revocation of a
of refund anticipation | registration for the newly regulated | 06/20/08
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Office of Consumer Credit Commissioner
Consideration of and Possible Vote to Adopt a Resolution that

Sufficient Revenue can be Generated by the Office of Consumer Credit
Commissioner to Participate in TexasOnline.
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Office of Consumer Credit Commissioner
Revenue Generation vs. Revenue Requirements

Naote: The agency is "seli-leveling, sell-lunding” and the actual revenuss

to be collected wili be adjust appropriziely to achieve this directive.

FY2008-09
Projected
Revenue Generation:
Regulated Loan Industry - Licensing and Regulation
Annual Assessment Fees $4,614,394
Application & Other Fees $437,500
Regulated Lender Industry Subtotal 55,051,894
Pawnshop Industry - Licensing and Regulation
Annual Assessment Fees $1,643,134
Application & Gther Fees $650,000
Pawnshop Industry Subtotal $2,293,134
Motor Vehicte Sales Finance Industry - Licensing and Regulation
Annual Assessment Fees $997.560
Agplication & Other Fees $1,275,500
Motor Vehicle Sales Finance Industry Subtotal $2,273,060
Registered Crediter Industry - Registration
Annual Registration Fees $300,000
Registered Creditor Industry Subtotal $300,000
Debt Management Services Industry - Registration
Annual Registration Fees $98,900
Appiication & Other Fees 320,000
Debt Management Services Industry Subtotal $118,900
Refund Anticipation Loan Facilitators - Registration
Annual Registration Fees $1,000,000
Application & Other Fees $50,000
Refund Anticipation Loan Facilitators industry Subtotal $1,050,000
Estimated Total Revenue Generation $11,086,988
Revenue Requirements:
Base Appropriations {iess Regulatory Respaonse Rider) $8,779,203
Direct & Indirect Costs Appropriated Elsewhere $1,875,243
Revenue Requirements Subtotal 510,454,446
Articie 1X - Sec. 19.12 - HB1344 - Refund Anticipation L.oan $426,738
Facifitators. (Includes estimated indirects)
Articte IX - Sec. 19.36 - SB884 - Debt Management Service $106,304
Providers, (includes estimated indirects)
Articie IX - Sec. 19.62 - Appropiiation for a Salary increase for $99,500
State Employess.
Total Revenue Requirements $11,086,988



Office of Consumer Credit Commissioner
Workforce Diversity

Equal Employment Opportunity Plan

September 1, 2007 to August 31, 2008
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Preface

The Equal Employment Opportunity (EEQ) Plan for the Office of
Consumer Credit Commissioner has been developed to delineate the
agency’s commitment to equal empioyment opportunity and to assure
implementation of policies and procedures. The goal of this plan is to
ensure genuine achievement of equal employment opportunity for all
qualified persons.

The agency recognizes that full and equal participation of minorities,
women, and disabled persons in all employment opportunities is a
necessary component of any effective EEO plan. Establishing goals,
objectives and timetables as well as assigning specific responsibilities and
results-oriented tasks to management implements the plan in practical
terms.

The EEO plan is designed to conform to the Affirmative Action
Guidelines adopted by the U. S. Equal Employment Opportunity
Commission. The Agency shall review the plan annually and identify and
implement any new initiatives deemed appropriate. In addition in
accordance with the Texas Labor Code, the plan will be submitted to the
Finance Commission every two years for approval,



Office of Consumer Credit Commissioner
Equal Opportunity Employment Plan

Policy Statement

The Office of Consumer Credit Commissioner (OCCC) is an equal employment opportunity
employer, Employment decisions are based on merit and business needs, and not on race, color,
citizenship status, national origin, ancestry, gender, age, religion, creed, physical or mental
disability, marital status, veteran status, political affiliation, or any other factor protected by law.
OCCC complies with the law regarding reasonable accommodation for handicapped and disabled
employees.

Plan

The QCCC is committed to the principle of equal employment opportunity and the spirit of
affirmative action. The plan has been prepared to ensure that the agency’s workforce diversity
policy is properly implemented and no artificial barriers are created which deny applicants for
employment or employees of the agency an equal employment opportunity.

It is the policy of the OCCC to comply with all the relevant and applicable provisions of the
Americans with Disabilities Act (ADA). The agency will not discriminate against any qualified
employee or job applicant with respect to any terms, privileges, or conditions of employment
because of a person's physical or mental disability. Reasonable accommodation will be made by
the agency wherever necessary for all employees or applicants with disabilities, provided the
individual is otherwise qualified to safely perform the essential duties and assignments connected
with the job and provided that any accommodations made do not impose an undue hardship on
OCcCC.

Applicants for employment may review the plan at the Office of Consumer Credit Commissioner
located at 2601 North Lamar Boulevard, Austin, Texas 78705 between the hours of 8:00 AM to
5:00 PM. The plan is also available to the general public upon receipt of an open records request.
Employees may review the plan in the employee manual or on the agency’s network.

Responsibilities

Management is primarily responsible for seeing that OCCC’s equal employment opportunity
policies are implemented, but all members of the staff share in the responsibility for assuring that
by their personal actions the policies are effective and apply uniformly to everyone.

The Commissioner is ultimately responsible for establishing affirmative action policies and
monitoring plan implementation. For purposes of revision or modification, the Commissioner will
annually review the plan, personnel policies and procedures, or other terms and conditions
affecting the equal employment opportunities of applicants for employment.

To ensure a diverse workforce, the plan will establish monitoring and reporting systems and
action programs to achieve goals.
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Action Programs

Recruoitment Policy

The Office of Consumer Credit Commissioner actively recruits qualified applicants, especially
minorities and women, for all job postings to better reflect the civilian workforce. All job

»
Log
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»
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~ postings are:

entered into “Work in Texas” website;

posted to the agency website;

faxed to various Texas colleges and universities, especially ones with high minority
enrollment statistics;

advertised in various Texas newspapers across the state with emphasis in the geographic
area of the job vacancy, where unemployment is high, where universities are located, and
in publications targeted at minority populations; and

advertised through any credit education fair in which the agency participates.

The agency will endeavor to hire employees from all backgrounds. In calculating demographic
data for measuring agency diversity, the agency will use the following categories:

African American - All persons having origins in any of the black racial groups of
Africa.

American Indian or Alaskan Native - All persons having origin in any of the original
peoples of North America and who maintains cultural identification through tribal
affiliation or community recognition.

Asian or Pacific Islander - All persons having origins in any of the original peoples of
the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands.

Caucasian American - All persons having origins in any of the original peoples of
Europe, North Africa, or the Middle East.

Hispanic American - All persons of Mexican, Puerto Rican, Cuban, Central or South
American or Spanish culture or origin, regardiess of race.

The U. S. Equal Employment Opportunity Commission, the U. S. Civil Service Commission, the
Department of Labor, and the Department of Justice have issued uniform guidelines on employee
selection procedures. These guidelines address all phases of an employer’s selection process and
provide suggestions which, if adhered to, will greatly reduce an employer’s exposure to charges
of employment discrimination involving the selection process:

1. Position audits will be conducted on a continuing basis to ensure that current position
description accurately reflect the actual duties, tasks, and responsibilities required to
successfully perform the job. These audits will also be used to determine the appropriateness
of the minimum qualifications for the positions and to ensure that only valid, job related
qualifications are considered.

2. Any testing or screening procedures will be reviewed on a continuing basis (within
resources available) to ensure their job relatedness and validity. Information acquired from
the position audits will be used to construct valid job related tests and screening procedures.



3. All employment interview questions will be reviewed for job relatedness. Non-job related
questions and those items which may tend to screen out a particular ethnic or racial group
will be eliminated. All interview questions have to be approved prior to the interview.

4. Written interview results will be maintained for each posting. This information is used to
assess the presence of artificial barriers to equal employment opportunities.

5. Training programs will be provided to increase promotional opportunities for employees.

On-the-job training and cross-training will be provided to expose employees to a broad range
of job duties and experiences.

Grievances
Any grievances or complaints should be directed to the Commissioner. Any employee acting in a

manner contrary to the plan will be counseled and/or disciplined according to the disciplinary
policy and procedures.

Monitoring
Annual EEO reports will be used to monitor the plan. This report analyzes the workforce by race,
national origin, gender, and EEO category. Accomplishments and shortcomings will be noted and

corrective actions recommended to the Commissioner,

Appeals and grievances are monitored by the Commissioner throughout the year.

Time Frame for Implementation

The Commissioner will review the program annually.
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Workforce Analysis

Employees — August 31, 2007 African-American Hispanic Female
(All employee FTE counts as of FYE)

All Job Categories

State Goals™® 10.52% 27.65% 43.67%

2007 (53 FTEs) 16.98% 15.09% 50.00%
Official/Administration

State Goals* 6.6% 14.2% 37.3%

2003 (3 FTEs) 0% 33.33% 33.33%
Professional

State Goals* 8.3% 13.4% 53.2%

2007 (36 FTEs) 19.4% 11.1% 41.7%
Administrative Support

State Goals* 11.2% 24,1% 64.7%

2007 (13 FTEs) 15.4% 23.1% 73.1%
Technical

State Goals* 12.4% 20.2% 53.8%

2007 (1 FTE) 0% 0% 100%%

*As reported by the Texas Workforce Commission Civil Rights Division, January 2007 Equal Employment
Opportunity and Minority Hiring Practices Report.
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Office of Consumer Credit Commissioner

Discussion of and Possible Vote to Take Action on the Adoption of
New 7 TAC, Chapter 87, Concerning Tax Refund Anticipaton Loans,
Subchapter A, Concerning Registration Procedures.

PURPOSE: In general, the purpose of new §§87.102 - 87.107 is
to establish registration procedures as required under Texas
Finance Code, Chapter 351, Tax Refund Anticipation Loans (Acts
2007, 80th Leg., ch. 135), as enacted by the Texas Legislature in
House Bill 1344. The rules provide procedures for filing an
application for a tax refund anticipation loan registration,
processing procedures, procedures for relocation of a registered
location, the fees associated with the registration, the designation
of applications and notices as public records, and annual renewal
procedures. The new rules are adopted with changes to the
proposal published in the Texas Register.

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve new 7 TAC, Chapter 87,
Subchapter A with changes as previously published in the Texas
Register.

RECOMMENDED MOTION: I move that we approve new
7 TAC, Chapter 87, Subchapter A, with changes to the proposal
previously published in the Texas Register.
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Title 7. Banking and Securities

Part 5. Office of Consumer Credit Commissioner

Chapter 87. Tax Refund Anticipation Loans
$$87.102-87.107

The Finance Commission of Texas
(commission) adopts new 7 TAC, Chapter
87, Tax Refund Anticipation Loans,
Subchapter A, concerning Registration
Procedures.

In general, the purpose of new §§87.102
- 87.107 is to establish registration
procedures as required under Texas Finance
Code, Chapter 351, Tax Refund
Anticipation Loans (Acts 2007, 80th Leg.,
ch. 135), as enacted by the Texas
Legislature in House Bill 1344 (HB 1344).
The rules provide procedures for filing an
application for a tax refund anficipation loan
registration, processing procedures, procedures
for relocation of a registered location, the
fees associated with the registration, the
designation of applications and notices as
public records, and annual renewal
procedures. The new rules are adopted with
changes to the proposal published in the
August 31, 2007, issue of the Texas Register
(32 TexReg 5566).

Section 87.102 describes the procedure
for filing a new application for a tax refund
anticipation loan registration, including
instructions regarding what forms to use,
what information is necessary on the
application, and what information must be
filed with the application.

In conjunction with the filing
requirements under §87.102, the agency
considered the submission of an applicant’s
disclosure forms, but instead plans to
confirm that disclosures meet legal
requirements through an attestation as part
of the application process. The agency
believes that an affirmative statement by the

ADOPT NEW 7 TAC §§87.102 - 8§7.107
Page 1 of 4

applicant will serve as an appropriate
mechanism to ensure that applicant
disclosures are in compliance with state law.
Thus, a comprehensive attestation concerning an
applicant's disclosure forms will be included as
part of the application for registration.

Section 87.103 outlines how an
application for a tax refund anticipation loan
registration is processed, including a
description of when an application is
complete.

Section 87.104 describes the procedures
for relocating the registered location,
outlining the information to be included in a
notice to the comrnissioner.

Section 87.105 sets out the fees for new
registered locations, registration amendments,
and annual assessments.

Since the proposal, a clarification has
been added to §87.105 regarding allocation
of the fee for new registrations. The same
amount of $50 as contained in the proposal
will be charged for each new registration, as
the addition merely clarifies how a portion
of the fee is to be allocated. The notation
"(includes TexasOnline Program fee)” has
been inserted directly after "$50 fee" in
§87.105(a) to specifically designate part of
the new registration fee to the TexasOnline
program. At the present time, this allocated
fee portion is estimated to be $2.00 per
registration,

Section 87.106 describes how registration
applications and notices are public records,
citing the relevant provisions within the
Texas Government Code.



Section 87.107 describes the procedures
for annual renewal, including the payment
of fees by Decernber 1.

Compliance with these rules is optional
prior to January 1, 2008. Tax refund
anticipation loan facilitators under this
chapter should apply for registration no later
than January 1, 2008.

The commission received one written
comment on the proposal from
Representative Michael Villarreal. The
commenter requests two additions to the
proposal. First, the commenter encourages
the commission "to require Refund
Anticipation Loan facilitators to include a
copy of their disclosure materials with the
registration application." Although the
commission disagrees with requiring an
actual copy of the disclosure forms, the
agency intends on verifying the legality of
the facilitators' disclosures through "an
attestation as part of the application
process,” as stated in the preamble.
Additionally, during the 2007 legislative
session and the evolution of HB 1344, the
agency anticipated a streamlined registration
process, which would not accommodate a
submission of disclosure forms as presented
by the commenter. The agency believes that
verification through this comprehensive
affirmative statement better fits with the
intended registration scheme and
accomplishes the same goal. As the agency
gains experience with the tax refund
anticipation loan industry, however, the
issue of proper disclosures will be monitored
to determine if amendments to the
registration procedure are needed in the
future.

In his second issue, the commenter
requests that the commission "clarify that
the grounds for revocation of a facilitator's
registration  include  providing  false

ADOPT NEW 7 TAC §§87.102 - 87,107
Page 2 of 4

information in disclosure materials." As
stated in the preamble of the proposal for
this rule action, "[t]he agency plans to
propose a rule regarding the grounds for
revocation at a future meeting of the
commission." The agency wishes to obtain
some experience with the tax refund
anticipation loan industry prior to proposing
a revocation rule. With an increased
understanding of and familiarity with the
issues that may arise during a tax refund
anticipation loan, the agency will be better
equipped to propose a revocation rule at a
later date. Therefore, the commission
declines to adopt the commenter's suggested
additions at this time.

These new sections are adopted under
Texas Finance Code, §351.003, Registration
of Facilitators (Acts 2007, 80th Leg., ch.
135), which authorizes the Finance
Commission to adopt rules to prescribe
procedures for the registration of and
collection of processing fees from
facilitators of tax refund anticipation loans.

The statutory provisions affected by the
adopted new sections are contained in Texas
Finance Code, Chapter 351, Tax Refund
Anticipation Loans (Acts 2007, 80th Leg.,
ch. 135, eff. Sept. 1, 2007).

Subchapter A. Registration Procedures
$87.102. Filing of New Application.

(a) New application. An application for
issuance of a pew tax refund anticipation
loan  facilitator _registration must be
submitted as prescribed by the
commissioner at the date of filing and in
accordance  with  the commissioner's
instructions. The commissioner may accept
the use of prescribed alternative formats in
order to  accept approved electronic
submissions.
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{(b) Required information. The
application must include the following

required forms and filings. All questions
must be answered,

{1) Application for Registration of
Tax Refund Anticipation Loan Faciliiator.

{A)Each location in this state at
which e-file providers authorized by the
Internal Revenue Service file tax refurns on
behalf of borrowers for whom the facilitator
acts to ailow the making of a tax refund
anticipation _loan must be separately
registered.

{B)Y The wperson responsibie for
the day-to-day operation of the applicant's
proposed business location must be named.

(2) Assumed names. For any
applicant that does_ business under an
assumed name as that term is defined in
Texas Business & Commerce Code,
§36.02(7). the applicant must provide all
assurned names used.

§87.103. Processing of Application.

Complete application. An application is
complete when it:

(1) conforms to the rules and the
commissioner's published instructions:

(2) all fees have been paid: and

(3)all requests for additional
information have been satisfied.

$87.104. Relocation of Registered Location.

A registered tax refund anticipation loan
facilitator may move the business office
from the registered location to any other
location by giving notice of intended
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relocation to the commissioner. The notice
must _include the present address of the
registered location, the contemplaied new
address of the registered location. and the
approximate date of relocation.

§87.105. Fees.

(a) New registrations. A 350 fee (includes
TexasOnline Program fee) is assessed each
time an application for a new registration
under this chapter is filed and is non-
refundable, :

(b) Registration amendments. A fee of
$25 must be paid each time a registered
facilitator seeks to amend a registration by
changing the assumed name of the registrant
or relocating an office,

(¢)_Annual assessments. An annual fixed
fee of $50 is required for each repgistered tax
refund anticipation loan location. The
agency may provide a discount or credit to
an assessment as necessary to appropriately
allocate and recover the requisite costs of
administration,

$87.106. Applications and Notices as Public
Records.

Once a registration application or notice
is filed with the Office of Consumer Credit
Commissioner (OCCC), it becomes a "state
record” under Texas Government Code,
§441.180(11). and "public information”
under Government Code. §552.002. Under
Government Code, §8441.190. 441.191 and
552.004. the original applications and

notices must be preserved as "state records”

and "public information" unless destroyed
with the approval of the director and

librarian of the State Archives and Library
Commission _under Government Code,
§441.187. Under Government Code,
§441.191, the OCCC may not return any




original documents associated with a tax
refund  anticipation  loan  facilitator
application or notice to the applicant or
registered facilitator. An individual may
request copies of a state record under the
authority of the Texas Public Information
Act. Government Code, Chapter 552.

$87.107. Annual Renewal.

Not later than December 1. a registered
tax refund anticipation loan facilitator may
renew its registration by providing the

following;

(1) the fees required by §87.105(c)
of this title (relating to Fees): and

(2) any other information reguired
by the commissioner,

Certification

This agency hereby certifies that the
adoption has been reviewed by legal counsel
and found to be within the agency's legal
authority to adopt.

Issued in Austin, Texas on October 19,
2007.

Sealy Hutchings
General Counsel
Office of Consumer Credit Commissioner

ADOPT NEW 7 TAC §§87.102 - 87.107
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AUSTIN OFFICGE: DISTRICT OFFICE:

P. Q. BOX 2210 1808 BLANCO RD,
AUSTIN, TEXAS 7B768-2910 SAN ANTONIO, TEXAS 78212
512-483-0532 210-734-8937

FAX: 512-463-7675 FAX: 210-734-0356

MICHAEL U. VILLARREAL
STATE REPRESENTATIVE
DISTRICT 123

Septernber 28, 2007

Leslie Pettijohn

Consumer Credit Commissioner
2601 N. Lamar Blvd.

Austin, TX 78705

Dear Commissioner Pettijohn,

I arn writing to comment on the proposed new rules for the implementation of HB 1344.
In order to strengthen compliance with the legislation, 1 encourage the Finance
Commission of Texas to require Refund Anticipation Loan facilitators to include a copy
of their disclosure materials with the registzation application. Additionally, I urge the
Commission to clarify that the grounds for revocation of a facilitator's registration

include providing false information in disclosure materials.

[ appreciate your attention to these comments and your efforts to ensure the successful
implementation of HB 1344,

Sincerely,

Michael U, Villarreal

MV/ipc

COMMITTEES:
LOCAL GOVERNMENT WAYS & MEANS + PENSIONS & INVESTMENTS, VICE CHAIR
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Office of Consumer Credit Commissioner

Discussion of and Possible Vote to Take Action on the Adoption of
New 7 TAC, Chapter 89, Concerning Property Tax Lenders, Subchapter
A, Concerning General Provisions, Subchapter B, Concerning
Authorized Activides, Subchapter C, Concerning Application
Procedures, and Subchapter D, Concerning License.

PURPOSE: In general, the purpose of the new mles is to
establish applicadon and licensing procedutes as required under
Texas Finance Code, Chapter 351, Property Tax Lenders, known
as the "Property Tax Lender License Act” (Acts 2007, 80th Leg,,
ch. 1220), as enacted by the Texas Legislature in House Bill 2138
The rules also address applicability issues and authorized activities.
The new tules ate adopted with changes to the proposal published
in the Texas Register

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve new 7 TAC, Chapter 89,
Subchapters A through D with changes as previously published in
the Texas Register.

RECOMMENDED MOTION: I move that we approve new
7 TAC, Chapter 89, Subchapters A through D, with changes to
the proposal previously published in the Texas Register.
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Title 7. Banking and Securities

Part 5. Office of Consumer Credit Commissioner

Chapter 89. Property Tax Lenders
$$89.101 - 89.409

The Finance Commission of Texas
(commission) adopts new 7 TAC, Chapter
89, §§89.101-89.409, concerning Property
Tax Lenders. The new rules contained in 7
TAC §§89.101-89.409 outline Subchapter
A, concerning  General  Provisions,
Subchapter B, concerning Authorized
Activities, Subchapter C, <¢oncerning
Application Procedures, and Subchapter D,
concerning License. The new rules are
adopted with changes to the proposal
published in the August 31, 2007, issue of
the Texas Register (32 TexReg 5568).

In general, the purpose of the new rules
is to establish application and licensing
procedures as required under Texas Finance
Code, Chapter 351, Property Tax Lenders,
known as the "Property Tax Lender License
Act" (Acts 2007, 80th Leg., ch. 1220), as
enacted by the Texas Legislature in House
Bill 2138 (HB 2138). The rules also address
applicability issues and authorized activities.
The individual purposes of each rule are
provided below.

The commission received one written
comment on the proposal from the Texas
Property Tax Lenders Association. The
commenter offered several suggested
changes and concerns. Since the proposal,
the commission has incorporated some
changes to address the commenter's
concerns and has declined to adopt other
suggestions. The commission's responses to
each specific comment are included after the
individual rule purposes in the paragraphs
that follow.
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Section 89.101 outlines the purpose,
scope, and applicability of the chapter. In
particular, §89.101(d) clarifies that the
exemption from other licensing as provided
in Texas Finance Code, §351.0531(d) is
limited to authorized property tax lending.
In other words, in order to conduct property
tax lending under Chapter 351, a person is
not required to have a license under Chapter
156, Chapter 342, or any other provision of
the Finance Code, aside from the Chapter
351 property tax lender license. A person
may, however, still need another license to
conduct other regulated activity, as Chapter
156, Chapter 342, and any other chapter of
the Finance Code, or other law, would apply
independently of Chapter 351.

Section 89.102  provides  general
definitions to be wused throughout the
chapter,

The commenter suggests that definitions
be added to §89.102 for "loan," "lender,”
and "borrower," including references to
Texas Tax Code, §32.06. The Texas
Legislature defined the terms "Property tax
lender” and "Property tax loan” in HB 2138,
as enacted in Texas Finance Code,
§351.002. In the first sentence of §89.102,
the rule specifically incorporates the words
and terms as defined in Texas Finance Code,
Chapter 351, to have the same meanings in 7
TAC, Chapter 89. The commission has
consistently deferred to statutory definitions
when present and cannot conflict with those
definitions. In contrast, the commission
agrees that a definition of "borrower" is
necessary in order to clarify that the



borrower in a property tax loan is the
property  owner.  Consequently, the
commission has added a definition of
"Borrower" as the new §89.102(1) and has
renumbered the remaining definitions
accordingly. Thus, while the commission
declines to add the commenter's definitions
of "loan" and "lender," it agrees to add a
definition of "borrower" for clarification
purposes.

~ Under §89.102, regarding the proposed
definitions of "Making a loan" and
"Transacting a loan," the commenter
recommends that the word "borrower”" be
deleted and replaced with the following
phrase "taxing unit(s) and other payees."
The commenter maintains that this change is
necessary because "[n]o funds or money is
ever transferred to a property owner in a tax
len transfer; all funds go to third parties . . .
" The commission recognizes this concern
and agrees that property tax loans are unique
in that money is never transferred to the
property owner. Although the commission
believes that clarifying revisions are needed
for these definitions, the commission has
decided to modify the language to track the
definition of "Loan" contained in Texas
Finance Code, §301.002(10). Therefore, the
commission accepts the reasoning and issue
presented by the commenter, but has
incorporated this recommendation through
changes modeled after the established
definition in §301.002(10).

Also concerning a definition, the
commenter suggests that the term
"Negotiating a loan" in §89.102 be clarified
"so that it does not include initial
advertising, such as postcards and letters.”
The commission declines to adopt this
change, as this definition is intended to
include such initial advertising.
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Section 89.201 provides for the responsibility
of licensees for the acts of their agents.

Section 89.202 requires that each officer,
director, employee, and agent of a licensee
have a working knowledge of the laws and
regulations applicable to the licensee's
business.

The commenter offers two changes
regarding §89.202. First, the commenter
recommends that following the word
"employee,"” the phrase "who deals with
potential borrowers" should be added. The
commenter states that "[n]ot every employee
needs to know about the Finance Code, e.g.,
janitors, runners." The commission agrees
with the commenter that this is a reasonable
clarification on the applicability of this
section. Thus, the commission has added a
clarifying sentence to the end of §89.202,
expanding on the suggested phrase of the
commenter. Even without this revised
language, however, the agency reviews each
enforcement decision on a case-by-case
basis. Sections parallel to §89.202 in other
chapters have been consistently applied on a
fact-specific basis. Consequently, the agency
would not seek to enforce §89.202 against a
janitor who does not have any contact with
borrowers or potential borrowers.

Secend, also in reference to §89.202, the
commenter suggests that a reference to
Texas Tax Code, §§32.06 and 32.065 be
added after the phrase "its implementing
regulations." The commission agrees with
the addition of a reference to the Tax Code
and has included that change in this
adoption. ‘

Section 89.203 outlines transactions that
are considered to constitute a "device,
subterfuge, or pretense” under Texas
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Finance Code, §351.051(b), and attempted
evasion of the applicability of 7 TAC,
Chapter 89.

Section 89.204 defines particular terms
applicable to licensees with multiple
licenses, and also outlines situations in
which multiple licenses are required.

Section 8§9.205 outlines situations where
licenses are required to conduct loans by
mail, refers the reader to §89.204 for
definitions, and provides that loans
conducted via the Internet are considered to
be loans by mail.

Section 89.206 provides the procedures
for an individual to apply for an exemption
from licensing as a qualifying individual
under Texas Finance Code, §351.051(c)(2).
Upon receipt of an individual's signed,
dated, and notarized affidavit containing the
required information, the agency will issue a
certificate of exemption to the individual.

The commenter believes that the
procedure under §89.206 should be revised,
stating: "This procedure might be a little too
cumbersome and end up hindering the
ability of someone to do a.transfer without
going to a licensed property tax lender." The
commission disagrees with the commenter
and maintains that the §89.206 procedure as
proposed is a streamlined process, requests
the basic information required to issue an
exemption, and merely tries to implement
the statute. Therefore, while the commission
declines to revise this procedure, as
exemption applications are received by the
agency, special attention will be paid to the
time-sensitive nature of property tax loan
transactions.
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Another suggestion with regard to
§89.206 1s presented by the commenter. The
commenter recommends that the phrases
“street address” and "legal description" be
switched in §89.206(a)(4), "so that the
application must include the legal
description, but they need only supply the
street address in supplement thereof.” The
commenter supports this change with the
following: "All taxation and collection
operates by legal description. Appraisal
districts often do not have full or complete
street addresses. . Therefore, street
addresses are not relied upon and often, not
even used in the assessment/collection
process.” As proposed, §89.206 tracks the
statutory language as enacted by HB 2138.
From a practical standpoint, however, the
commenter presents a persuasive argument.
Thus, for practical use by the industry, the
commission has made the suggested change
to §89.206(a)(4) to address this concern.

Section 89.301 defines particular terms,
including "Principal party." The definition
of "Principal party" contains a breakdown
by entity type, outlining individuals
considered to be principal parties for each
type of legal business entity.

Section 89.302 describes the procedures
for filing a new application for a property
tax lender license, including instructions
regarding what information is necessary on
the application and what information must
be filed with the application.

Regarding §89.302(2)(B), the commenter
believes that the requirement of providing loan
forms with the application should be
eliminated, and that these forms should
instead be required as part of the annual
report. Furthermore, the commenter states:
"Property tax lenders consider these



proprietary, and as such, have a vested
interest in keeping them confidential." As
with all of its other licensees, the agency
requires the submission of loan forms at the
time of application. The commission
believes that these loan forms are critical to
the proper evaluation of the application in
order to determine if the business will
operate fairly and lawfully. Should the
agency receive an open records request for a
property tax lender's loan forms, there is an
exception for proprietary information under
the Texas Public Information Act. Under
that exception, the property tax lender would
have the opportunity to protect any
proprietary interest it might have in the loan
form documents. Therefore, the commission
declines to adopt the suggested change.

Section 89.303 describes the procedures
for filing an application for transfer of a
property tax lender license, including the
filing requirements and a definition of
"transfer of ownership.” "Transfer of
ownership” is broken down by entity type
and situation to outline the circumstances
when a transfer will be required.

Section 89.304 outlines what action a
licensee must take when it changes the
proportion of ownership in or the form of
the licensed entity, and lists the time frame
within which the licensee must notify the
commissioner.

Section 89.305 requires each applicant to
supplement its application upon request by
the agency.

Section 89.306 requires each applicant,
upon discovery of new or changed
information, to supplement its application
within 10 calendar days of discovery of the
new or changed information.
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Section 89.307 outlines how an
application for a property tax lender license
is processed, including a description of
when an application is complete, as well as
an explanation of what may occur if an
applicant fails to complete an application. In
addition, this section describes the hearings
process that ocecurs if the applicant contests
the denial of its application.

Section 89.308 describes the procedures
for relocating a licensed office, including
deadlines for notification.

Section 89.309 describes how a licensee
may change its license status, including
changing a license from active to inactive
status and activating an inactive license.
This section also clarifies the procedures for
a licensee to voluntarily sumrender its
license, resulting in cancellation, as well as
when a license will expire.

Section 89.310 sets out the fees for new
licenses, license transfers, fingerprint
processing, license amendments, license
duplication, costs of hearings, and annual
assessments.

Section 89.311 states that, upon filing
with the Office of Consumer Credit
Commissioner, an application for a property
tax lender license or a notice submitted by
an applicant or licensee becomes a state
record and public information subject to the
Texas Public Information Act.

Section 89.401 discusses the authorized
activities of licensed lenders operating
multiple branches.

Section 89.402 explains the requirement
for displaying licenses.
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Section 89.403 describes the agency's
procedure for providing delinguent notices
to licensees who have failed to pay an
annuail assessment fee.

Section 89.404 requires each licensee to
file an annual report by March 31 for the
prior calendar year.

Section 89.405 describes the effect of
criminal history information on applicants
and licensees, including what information
must be provided on arrests, charges,
indictments, and convictions. As per Texas
Occupations Code, §53.022, subsection (c)
of the rule outlines the factors the agency
will consider in determining whether a
conviction relates to the occupation of being
a property tax lender.

Section 89.406 is a companion rule to
§89.405. Section 89.406 describes the
crimes directly related to the fitness for
holding a license, as well as mitigating
factors that will be considered, as per Texas
Occupations Code, §53.023.

Section 89.407 details the effect of a
license revocation, suspension, or surrender
upon the authority to collect existing
contracts.

Section 89.408 prescribes the process for
a new application after a former licensee has
surrendered its license or had a license
revoked.

Section 89.409 provides the procedure
for returning license certificates upon the
reissuance of a license.

Compliance with these rules is optional
prior to March 1, 2008. Property tax lenders
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under this chapter should apply for licensure
no later than March 1, 2008.

These new sections are adopted under
Texas Finance Code, §351.007 (Acts 2007,
80th Leg., ch. 1220), which authorizes the
Finance Commission to adopt rules to
ensure compliance with the "Property Tax
Lender License Act."

The statutory provisions affected by the
adopted new sections are contained in Texas
Finance Code, Chapter 351, Property Tax
Lenders, known as the "Property Tax Lender
License Act" (Acts 2007, 80th Leg., ch.
1220, eff. Sept. 1, 2007).

Subchapter 4. General Provisions
$89.101. Purpose, Scope, and Applicability.

(2} Purpose. The purpose of this chapter
is to assist in the administration and
enforcement of Texas Finance Code,
Chapter 351, Property Tax Lenders, known
as the "Property Tax Lender License Act"
(Acts 2007, 80th Leg.. ch. 1220).

(b) Scope. This chapter applies to all
persons engaged in the business of making,
transacting, or nepotiating property tax loans
subject to Texas Finance Code, Chapter 351,
Property  Tax Lenders. known as the
"Property Tax Lender License Act." Asg
such. this chapter onlv applies to lenders in
the business of making. transacting or

negotiating property tax loans that:

{1} are secured by a special lien
against property transferred from a taxing
unit to the property tax lender: and

(2) inay be further secured by the
lien or security inierest created by a deed of




trust. security deed. or other secunty

instrument.

{c) License required for authorized
property tax lending. Texas Finance Code,
Chapter 351, authorizes a property tax
lender to_engage in the business of making.
transacting. or negotiating property tax
Joans. as provided in subsection (b) of this
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$89.102. Definitions.

Words and terms used in this chapter
that are defined in Texas Finance Code.
Chapter 351, Property Tax Lenders, known
as the "Property Tax Lender License Act”
(Acts 2007, 80th Leg.. ch. 1220). have the
same meanings as defined in Chapter 351,
The following words and terms. when used

section, Texas Finance Code. §351.051
(Acts 2007, 80th Leg.. ch. 1220) and this
chapter require that property tax lenders
hold a license in order to conduct authorized
property tax lending under Chapter 351.

(d) Exemption from other licensing
limited to authorized property tax lending.
Texas Finance Code, §351.051(d) (Acts
2007, 80th Leg.. ch. 1220) provides that a
property tax lender licensed under Chapter
351 is npot required to be licensed under
Chapter 156. Chapter 342, or any other
provision of the Finance Code in order to
conduct authorized property tax lending
under Chapter 351. If a person engages in
regulated activity otherwise subiect to
Chapter 156, Chapter 342, any other chapter
of the Finance Code, or other law, the other
chapter or law pertaining to the type of
regulated activity conducted would apply

independently of Chapter 351.

(e) License not required. National banks
and federally-chartered thrifts and credit
unions. wherever located. and federally-

in_this chapter. shall have the following
meanings, unless the context clearly
indicates otherwise.

{1 Borrower--The borrower in a
property tax loan is the property owner.

{2) Commissioner--The  Consumer
Credit Commissioner of the State of Texas.

(3) Daie of consummation--The date
of closing or execution of a loan contract.

(4) Licensee--Any person who has
been issued a propertv tax Jender license
pursuant to Texas Finance Code, Chapter
351. Property Tax Lenders, known as the
"Property Tax Lender License Act” (Acts
2007, 80th Leg.. ch. 1220).

(5) Making a loan--The act of
malking a loan is either the determination of
the credit decision to provide the loan, the
act of funding the loan. or the act of

advancing money on behalf of a borrower {o
a third party. A person whose name appears

insured state banks. state thrifts and state
credit unions with offices located outside of

on the loan decuments as the pavee of the
note is considered to have "made" the loan.

Texas may make property tax loans to Texas
residents without obtaining a property fax
lender license from the OQCCC under Texas
Finance Code, §351.051 et seq.

(6) Negotiating a loan--The process
of submitting and considering offers
between a borrower and a lender with the
objective of reaching apreement on the
terms of a loan. The act of passing
information between the parties can, by
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itself, be considered "nepotiation” if it was
pari of the process of reaching agreement on
the terms of a loan. "Negotiation" involves
acts which take place before an agreement to
lend or funding of a loan actually occurs.

{(7) OCCC--The Office of Consumer
Credit Commissioner of the State of Texas.

(8) Transacting a loan--Any of the
significant events associated with the
lending process through funding. including
the preparation. negotiation and execution of
loan documents. and an advancement of
money on behalf of a borrower by the lender
to a third party. This also includes the act of
arranging a loan,

Subchapter B. Authorized Activities
$89.201. Responsibility for Acts of Agents.

A licensee is responsible for the acts and
omissions  of its  officers,  directors,
employees. and agents in the conduct of the
licensee's business.

$89.202. Knowledge and

Regulations Required.

of Laws

Each officer. director. employee, and
agent of a licensee shall have a working
knowledge of Texas Finance Code., Chapter
351, Property Tax Lenders. known as the
"Property Tax Lender License Act" (Acts
2007. 80th Leg.. ch. 1220), its implementing
regulations. Texas Tax Code, §§32.06 and
32.065, and other pertinent state and federal
statutes and regulations that apply to the
licensee's business. This section applies to
the listed parties to the extent that the
individual has contact with borrowers or

potential borrowers, or has responsibility for

compliance with Texas Finance Code,
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Chapter 351, or other laws or regulations
governing the licensee's business.

$89.203. Attempted Evasion of Applicability
of Chapter.

A '"device, subterfuge, or pretense fto
evade the application" of this chapter, as
used in Texas Finance Code. §351.051(b)
(Acts 2007, 80th Leg., ch. 1220) refers to
any transaction that in form may appear on
its face to be something other than a
property tax loan, but in substance meets the
definition of a property tax loan as defined
in Texas Finance Code. §351.002(2) (Acts
2007, 80th Leg., ch. 1220).

$89.204. Multiple Licenses.

(a) Definitions. The words "made,”
"negotiated.” and "collected" as used in
Texas Finance Code, §351.052(b) (Acts
2007. 80th Leg. ch. 1220) are to be
construed as follows. '

(1) Made or Make—Loans are "made”
by the office or offices where either the credit
decision is made or the cash advance is
disbursed.

(2) Negotiated or Arranged: Negotiate or

Arrange—Loans are "negotiated” or "arranged”
in the office or offices that received any
information preliminarv to a credit decision
on a prospective borrower or received the
executed application. agreement, or other
necessary loan documentiation,

(3) Collected or Collect--L.pans are
"collected" in the office or offices from
which attempts are made to collect pasi-due
pavments from the borrowers under a loan.
The mere receipt and accounting of
pavments does not constitute "collection.”




(b) Application. Any office making,
negotiating, arranging, servicing, holding. or
collecting loans must be licensed, For
example, if a lender receives and reviews
loan applications at one office, makes the
loan decision at another office. funds the
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989.206. Application for Exemption.

(a) For _an individual to apply for
exemption from licensing under this chapter
as_a gqualifving individual under Texas
Finance Code. §351.051(c}2) (Acts 2007,

loan at a third, and collects past-due
pavments from another. all of these offices
must be licensed. On the other hand. an
office that merely receives, records.
accounts for, and processes payments need
not be licensed.

§89.205. Loans by Mail.

(a) Definitions. The words “"make."
"negotiate,” "arrange." and "collect" as used
in Texas Finance Code, §351.053(b) (Acts
2007. 80th Lee. ch. 1220) are to be
construed according _to the definitions
contained in §89.204(a) of this title (relating
to Multiple Licenses).

(b} Application. Any office, wherever
located, making. negotiating. arranging, or
collecting loans by mail must be licensed.
For example. if a lender receives and
reviews loan applications at one office,
makes the loan decision at_another office,
funds the loan at a third. and collects past-
due pavments from another, all of these
offices involved in lending by mail must be
licensed. On the other hand, an office that
merely receives. records, accounts for. and
processes pavments need not be licensed.

(c) Interpet loans. For purposes of Texas
Finance Code. §351.053(b), a loan made.
negotiated. arranged. or collected by or
through the Internet is considered a "loan by
mail."

80th Leg. ch. 1220). the individual must
provide a signed. dated. and notarized

affidavit containing the following:

(1) the name _and

address:

individual's

(2) the individual's social security
number;

(3) the anticipated date of the

property tax loan:

(4) a description of the property by
lepal description. and if applicable. street
address; and

(5} a sworn statement that the
individual is someone who:

(A)is making a property tax loan
from the individual's own funds to a spouse,
former spouse. or persons in the lineal line
of consanguinity of the individual lending
the money: or

{B)makes five or fewer property
tax loans in any consecutive 12-month
period from the individual's own funds.

(b) Upon receipt of an affidavit fulfilling
the requirements of subsection (a) of this
section, the commissioner will issue a
certificate of exemption to the individual,

() Individuals applying for exemption
under Texas Finance Code. §351.051(c}(2)
must submit an application according to this
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section for each oproperty tax loan

transaction.

Subchapter C. Application Procedures
§89.301. Definitions.

Words and terms used in this chapter
that are defined in Texas Finance Code,
Chapter 351, Property Tax Lenders, known
as_the "Property Tax Lender License Act"
(Acts 2007. 80th Leg.. ch. 1220). have the
same meanings as defined in Chapter 351,
The following words and terms, when used
in this chapter. shall have the following
meanings. unless _the context clearly
indicates otherwise.

(1) Net assets--The total value of
accepiable assets used or designated as
readily available for use in the business. less
liabilities, other than those liabilities secured
bv unacceptable assets. Unacceptable assets
include, but are not limited to. goodwill.
unpaid stock subscriptions, lines of credit,
notes receivable from an owner, property
subject to the claim of homestead or other
property exemption. and encumbered real or
personal property to the extent of the
encumbrance. Generally, assets are available
for use if they are readily convertible to cash
within 10 business days.

(2)_Principal party—-An adult individual
with a substantial relationship to the proposed
lending business of the applicant. The
following individuals are considered to be
principal parties:

(A) proprietors, ncluding  spouses
with community property interest;

{B) general partners:
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{(Clofficers of privately-held
corporations. to include the chief executive
officer or president. the chief operating
officer or vice president of operations, the
chief financial officer or treasurer, and those
with substantial responsibility for lending
operations _or _compliance with Texas
Finance Code, Chapter 351

(Dydirectors  of privately-held

corporations:

(E) individuals associated with
publicly-held corporations designated by the

applicant as follows:

(1) officers as provided by

subparagraph (C) of this paragraph (as if the

corporation was privately-held); or

(ii) three officers or_ similar
emplovees with significant involvement in
the corporation's activities governed by
Texas Finance Code. Chapter 351. One of
the persons designated shall be responsible
for assembling and _ providing  the

information required on behalf of the
applicant and shall sign the application for

the applicant:

(F) voting members of a limited
liability corporation: :

(G) trustees and executors: and

(H)individuals designated as a
principal party where necessary to fairly
assess the applicant's financial
responsibility. experience. character, general
fitness. and sufficiency to command the
confidence of the public and warrant the
belief that the business will be operated
lawfully and fairly as required by the
comimissioner.




$§89.302. Filing of New Application.

An application for issuance of a new
property tax lender license must be
submitted in a format prescribed by the
commissioner at the date of filing and in
accordance  with the commissioner's
instructions. The commissioner may accept
the use of prescribed alternative formats in
order to accept approved electronic
submissions. Apnropriate fees must be filed
with the application. and the application
must include the following:

(1) Required application _information.
All questions must be answered.

{A) Application for Property Tax
Lender License.

(i} Location. A physical
street _address must be listed for the
applicant's proposed lending address. A post
office box or a mail box location at a private
mail-receiving service generally mayv not be
used. If the address has not vet been
determined or if the application is for an

inactive license, then the application must so
indicate.

(ii) Responsible person. The
person responsible  for the day-to-day
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(IID If the applicant is a
corporation. an authorized officer must sign,

(IV) If the applicant is a
limited liability company. an authorized
member or manager must sign.

(V)If .the applicant is a
frust or estate. the trustee or executor. as
appropriate. must sign.

(B) Disclosure of Owmers and
Principal Parties.

(1) _Proprietorships. The applicant
must disclose who owns and who is responsible for
operatine the business. All community property
interest must also be disclosed. If the
business interest is owned by a married
individual as separate property.
documentation establishing or confirming
separate property status must be provided.

(i} General partnerships.
Each partner must be listed and the
percentage of ownership stated. If a general
partner is wholly or partially owned by a
lepal entity and not a patural person. a
parrative or diagram must be included that
lists the names and titles of all meeting the
definition of "managerial official." as

operations of the applicant's proposed
offices must be named,

(ii1) Signature(s). Electronic
signatures will be accepted in a manner
approved by the commissioner,

(I} If the applicant is a
proprietor, each owner must sign.

(INIf the applicant is a
partnership, each general partner must sign.

contained in Texas Business Organizations
Code, §1.002. and a description of the
ownership of each legal entity must be
provided. General partnerships that register
as limited liability partnerships should
provide the same information as that

required for general partnerships.

(iil) Limited __ partnerships,
Each partner. general and limited. must be
listed and the percentage of ownership
stated.
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(D) _General partners. The
applicant should provide the complete
ownership. regardless of percentage owned,
for all general partners. If a general partner
is wholly or partially owned by a legal entity
and not a patural person. a narrative or
diagram must be included that lists the
names and titles of all meeting the definition
of "managerial official.” as contained in
Texas Business Organizations Code, §1.002,
and a description of the ownership of each
iezal entity must be provided.

(ID) Limited partners. The
applicant should provide a complete list of
all limited partners owning 5% or more of
the partnership,

(1IN Limited partnerships
that register as limited liability partnerships.
The applicant should provide the same
information as that required for limited

partnerships.

(iv)Corporations. Each officer
and director must be named, Fach shareholder
holding 5% or more of the voting stock must
be named if the corporation is privately-
held. If a parent corporation is the sole or
part owner of the proposed business. a
narrative or diagram must be included that
describes each level of ownership of 5% or

greater.

{v) Limited liability companies.
Fach "manager.” ‘"officer,” and "member"
owning 5% or more of the company. as those
terms are defined in  Texas Business
Organizations Code. §1.002. and each agent
owning 5% or more of the company must be
listed. If a member is a legal entity and not a
natural person. a narrative or diagram must
be included that describes each level of
ownership of 5% or greater,
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(vi) _ Trusts or estates. Each
trustee or executor. as appropriate. must be
listed.

(vii} _ All entity types, If a
parent entity is a different tvpe of legal
business entity than the applicant, the parent
entity's owners and principal parties should
be disclosed according to the parent's entity

type.

(C) Application  Questionnaire.
All applicable guestions must be answered.
Questions requiring a "ves" answer must be
accompanied by an explanatorvy statement
and any  appropriate __documentation

requested.

(DYAppointment of Statutory
Agent and Consent to Service. The
appointment of statutory agent and consent
to_service must be provided by each
applicant. The statutory agent is the person
or entity to whom any legal notice mayv be
delivered. The agent must be a Texas
resident and list an address for legal service.
If the statutory agent is a natural person, the
address must be a physical residential
address. If the applicant is a corporation or a
limited liability company. the statutory agent
should be the registered agent on file with
the Texas Secretary of State. If the statutory
agent is not the same as the registered agent
filed with the Secretary of State. then the
applicant must submit certified minutes

appointing the new agent.

(E) Personal  Affidavit. Each
individual meeting the definition of

"principal party” as defined in §89.301 of
this title (relating to Definitions) or who is a

person responsible for dav-to-day operations
must provide a personal affidavit. All
requested information must be provided.




(F) Personal Questionnaire. Each
individual meeting  the definition of
"orincipal party" as defined in §89.301 of
this title or who is a person responsible for
day-to-day _operations _must provide a
personal gquestionnaire. Each question must
be answered. If any question. except
guestion 1. is answered '"yes." _an
explanation must be provided.

(G)Emplovment History. Each
individual meeting  the definition  of
"orincipal party" as defined in §89.301 of
this title or who is a person respongible for
day-to-day operations must provide an
employment history. Each principal party
should provide a continuous 10-year history,
with no gaps, accounting for time spent as a
student, unemployed. or retired. The
employment history must also include the
individual's association _ with the entity
applying for the license.

(H)Statement. of  Experience.
Each applicant should provide a statement
setting forth the details of the applicant’s
prior experience in the lending or credit
granting business. If the applicant or its
principal parties do not have significant
experience in the same type of credit
business as planned for the prospective
licensee, the applicant must provide a
written statement explaining the applicant's
relevant business experience or education,
why the commissioner should find that the
applicant has the requisite experience, and
how the applicant plans to obtain the

necessary knowledge to operate lawfully

and fairly.

() Business Operation _ Plan.
Fach applicant must provide a brief
parrative _explaining the type of lending
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operation that is planned. This narrative
should discuss each of the following topics:

(i) the source of customers:

(i1) the purpose(s) of loans:

(iii)the size of loans:

(ivithe source of working
capital for planned operations;

{(v) whether the applicant will

only be arranging or negotiating loans for

another lender or financing entity:

(vi)if the applicant will only

be arranging or negotiating loans for another
lender or financing entity. the lender must

also provide:

(I} a list of the lenders

for whom the applicant will be arranging ox
negotiating loans:

(IT) whether the loans will
be collected at the location where the loans
are made; Or

(II) _if the loans will
not be collected at the location where the
loans are made. the identification of the
person or firm that will be servicing the
loans, including the location at which the
loans will be serviced, and a detailed
description_of the process to be utilized in
collections,

() Financial Statemnent and
Supporting Financial Information.

(i) All entity types. The
financial statement must be dated no earlier
than 60 days prior to the date of application.
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Applicants  may also _submit audited
financial statements dated within one year
prior to the application date in lieu of
completing the Supporting Financial
Information. All financial statements must
be certified as true, correct, and complete.

(ii) Sole proprietorships. Sole
proprietors must complete all sections of the
Personal Financial Statement and the
Supporting  Financial _Information. or
provide a personal financial statement that
contains all of the same information
requested by the Personal Financial

Statement and the Supporting Financial

Information. The Personal  Financial

Statement and  Supporting  Financial
Information must be as of the same date,

(iii) Partnerships. A balance
sheet for the partnership itself as well as

each general partner must be submitted. In
addition, the information requested in the
Supporting Financial Information must be
submitted for the partnership itself and each

general partner. All of the balance sheets
and Supportine  Financial Information

documents for the partnership and all
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general partners must be as of the same date,

(iv)Corporations and limited
liability companies. _ Corporations and
limited liability companies must file a
balance sheet that complies with generally
accepted accounting principles (GAAP).
The information requested in the Supporting
Financial Information must be submitted.
The balance sheet and Supporting Financial
Information must be as of the same date.
Financial statements are generally not
required of related parties, but mav_be
required by the commissioner if the
commissioner believes they are relevant.
The financial information for the
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corporation or limited Habilitv company
applicant  should contain  no  personal
financial information.

(V) Trusts and estates. Trusts
and estates must file a balance sheet that
complies with generally accepted accounting
principles  (GAAP)., The information
requested in  the Supporting  Financial
Information must be submitted. The balance
sheet and Supporting Financial Information
must be as of the same date. Financial
statements are generally not required_of
related parties. but may be required by the
commissioner if the commissioner believes
they are relevant. The financial information
for the trust or estate applicant should
contain no personal financial information,

(K)Assumed Name Certificates.
For anvy applicant that does business under
an "assumed name" as that term is defined in
Texas Business & Commerce Code,
§36.02(7). an Assumed Name Certificate
must be filed as provided in this

subparagraph.

(1) Unincorporated _applicants,
Unincorporated applicants using or planning
to_use an assumed name must file an
assumed name certificate with the county
clerk of the countv where the proposed
business is located in compliance with Texas
Business & Commerce Code, §36.10, as
amended. An applicant must provide a copy
of the assumed name certificate that shows

the filing stamp of the county clerk or,
alternatively. a certified copy.

(ii) Incorporated applicants.
Incorporated applicants using or planning to
use an assumed name must file an assumed
name certificate in compliance with Texas
Business & Commerce Code, §36.11. as




amended. Evidence of the filing bearing the

filing stamp of the Texas Secretary of State
must be submitted or. alternatively. a

certified copy.

(2) Other required filings.

{A) Fingerprints.

(1) For all persons meeting
the definition of "principal party" as defined
in §89.301 of this title, a complete set of
legible fingerprints must be provided. All
fingerprints should be submitted in a format
prescribed by the OCCC and approved by
the Texas Department of Public Safety and

the Federal Bureau of Investigation.

(ii} For limited partnerships.
if the Disclosure of Owners and Principal
Parties under paragraph (1D(B)(IiiYD) of this
section does not produce a natural person,
the applicant must provide a complete set of
legible fingerprints for individuals who are
associated with the general partner as

principal parties.

(iii} _ For _ entities _ with
complex ownership_structures that resulf in
the identification of individuals to be
fingerprinted who do not have a substantial
relationship to the proposed applicant, the
applicant may submit a request to fingerprint
three officers or similar emplovees with
significant involvement in the proposed
business. The request should describe the
relationship and significant involvement of
the individuals in the proposed business.
The agency may approve the request. seek
alternative appropriate individuals, or deny

the request.

(iv)For individuals who have
previously been licensed by the OCCC and
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principal  parties  of  entities  currently
licensed. fingerprints are not required.

(v} For individuals who have
previously submitted fingerprints to another
state _apency (e.g.. Texas Department of
Savings and Mortgage Lending),
fingerprints are still required to be submitted
to the OCCC. as per Texas Finance Code,
§14.152. Fingerprints cannot be disclosed to
others, except as authorized bv Texas
Government Code, §560.002. as amended.

{(B)Loan forms. The applicant
must provide information regarding all loan
forms it intends fo use.

(i} Custom forms. If a
custom loan form is to be prepared. a
preliminary draft or proof that is complete as
to format and content and which indicates
the number and distribution of copies to be
prepared for each transaction must be
submitted.

(i) Stock forms. If an
applicant purchases or plans to purchase
stock forms from a suppiier, the applicant
must include a statement that includes the
supplier's name and address and a list
identifving the forms to be used. including
the revision date of the form, if any.

(C) Entity documents.

1} Parmmerships. A partnershi

applicant must submit a complete and executed
conv of the partnership agreement. This copy
must be signed and dated by all partners. If
the applicant is a limited partnership or a
limited  liability  partnership.  provide
evidence of filing with the Texas Secretary
of State.
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(ii) Corporations. A corporate
applicant. domestic or foreign. must provide
the following documents:

() a complete copy of
the articles of incorporation and any
amendments:

(I a copy of the relevant
portions of the bvlaws addressing the
required number of directors and the
réquired  officer  positions  for  the

corporation:

(I a copy of the
minutes of corporate meetings that record
the election of all current officers and
directors as listed on the Disclosure of
Owners _and  Principal Parties. or a
certification from the secretary of the
corporation identifving the current officers
and directors as listed on the Disclosure of

Owners and Principal Parties:

(IVY if the statutory
agent is not the same as the registered agent
filed with the Texas Secretary of State:

(-a~) a copy of the

minutes of corporate meetings that record
the election of the statutory agent: or

(-b-} a certification
from the secretary of the corporation
identifying the statutory agent; and

(V)a certificate of good
standing from the Texas Comptroller of
Public Accounts.

(iii) Publicly-held corporations.
In addition to the items required for
corporations, a publicly-held corporation

4-58

ADOPT NEW

7 TAC, PART 5, CHAPTER 89,
SUBCHAPTERS A-D

Page 15 of 26

must file the most recent 10K or 100 for the
applicant or for the parent company.

(iv)Limited liability companies.

A  limited liability company applicant,
domestic _or foreign. must provide the
following documents:

() a complete copy of
the articles of organization;

(Il a copy of the relevant
portions of the operating agreement or
regulations addressing  responsibilitv  for

operations;

(I a_ copy of the
minutes of company meetings that record
the election of all current officers and
directors as listed on the Disclosure of
Owners and Principal Parties. or a
certification from the secretary of the
company identifying the current officers and
directors as listed on the Disclosure of
Owmers and Principal Parties:

(IV) if the statutory
agent is not the same as the registered agent
filed with the Texas Secretary of State:

(-a-) __a copy of the
minutes of company meetings that record
the election of the statutory agent: or

(-b-} a certification
from the secretarv  of the company
identifving the statutorv agent: and

(Vla certificate of good
standing from the Texas Comptroller of
Public Accounts.

(v) Trusts. A copvy of the
relevant portions of the instrument that




created the trust addressing management of
the trust and operations of the applicant
must be filed with the application.

(vi)Estates. A copv of the
instrument establishing the estate must be

filed with the application.

(vii} Foreion entities. In
addition to the items required by this

section. a foreign entity must provide:

(1) a certificate of authority
to do business in Texas, if applicable: and

(I a statement of where
records of Texas loan transactions will be
kept. If these records will be maintained at a
location outside of Texas, the applicant must
acknowledge responsibility for the travel
costs associated with examinations in
addition to the usual assessment fee or agree
to make all the records available for
examination in Texas.

(viii}) Formation document
alternative. As an alternative to the entity-
specific formation document applicable to
the applicant's entity type (e.g. for a
corporation. articles of incorporation), an
applicant may submit a “certificate of
formation" as defined in Texas Business
QOreganizations  Code. §1.002. if the
certificate of formation provides the entity
formation information required by this
section for that entitv type.

(D)Bond. The commissioner
may require a bond under Texas Finance
Code, 8§351.102 (Acts 2007, 80th Leg., ch.
1220). when the commissioner finds that it
would serve the public interest. When a
bond is required. the commissioner shall
pive written notice to the applicant. Should a
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bond not be submitted within 40 calendar
days of the date of the commissioner's
notice, any pending application may be
denied.

{3) Subsequent applications (branch
offices). If the applicant is currently licensed
and filing an application for a new office.
the applicant must provide the information
that is unigue to the new location. including
the Application for Property Tax lender
License, Application Questionnaire,
Disclosure of Owners and Principal Parties,
and a new Financial Statement as provided
in paragraph (1Y) of this section. The
person responsible  for the day-to-day
operations of the applicant’s proposed new
location must file a Personal Affidavit,
Personal Questionnaire, and Employment
History. if not previously filed. Other
information required by this section need not
be filed if the information on file with the
QCCC is current and valid,

$89.303. Transfer of License.

{a) Definition. As used in this chapter, a
"ransfer of ownership" does not include a
change in proportionate ownership as
defined in §89.304 of this title (relating to
Change in  Form or  Proportionate
Ownership). Transfer of ownership includes

the following:

(1) an _existing owner of a sole
proprietorship _ relinguishes that owner's
entire interest in a license or an entirely new
entity has obtained an ownership interest in

a sole proprietorship license:

{2} anvy purchase or acquisition of

control of a licensed general partnership. in
which a partmer relinquishes that owner's
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entire _interest or a new general partner
obtains an ownership interest:

(3) anvy change in ownership of a
licensed limited partnership interest:

{A)in which a limited partner
owning 10% or more relinquishes that
owner's entire interest:

(BYin which a new limited

partner obtains an ownership interest of 10%
OF more;

(C)in which a general pariner
relinguishes that owner's entire interest: or

(D)yin which a pew_ general
partner _obtains an  ownership interest
(transfer of ownership occurs regardless of
the percentage of ownership exchanged of
the general partner):

(4Y any change in ownership of a
licensed corporation:

(A)in which a new stockholder
obtains 10% or more of the ouistanding
voting stock in a privately-held corporation;

(Byin _which an  existing
stockholder owning 10% or more
relinguishes that owner's entire interest in a
privately-held corporation;

(C)any purchase or acquisition
of control of 51% or more of a company
which is the vparent or controiling
stockholder of a licensed privately-held

corporation: or

(D)any stock ownership changes
that result in a change of control (i.e., 51%
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or more) for a licensed publicly-held
corporation:

(5) any change in the membership
interest of a licensed limited liability

company.

(A)in which a new member
obtains an ownership interest of 10% or
more;

{B)in which an existing member
owning 10% or more relinquishes that
member's entire interest: or

(C)in which a purchase or
acquisition of control of 51% or more of any
company which is the parent or controlling
member of a licensed limited liability
company Qccurs:

(6) any acquisition of a license by
mift, devige, or descent: and

(7) any purchase or acquisition of
control of a licensed entity whereby a
substantial change in management or control
of the business occurs, despite not fulfilling
the requirements of subsection (a)(1) - (6) of
this section. and the commissioner has
reason to believe that proper regulation of
the licensee dictates that a transfer must be

processed.

{b) Approval of transfer. No property tax
lender license may be sold. transferred or
assigned without written approval by the
COMINISSioner.

(¢) Filing requirements. An application
for transfer of a property tax lender license
must be submitted in a format prescribed by
the commissioner at the date of filing and in
accordance with the rules and instructions.




The commissioner may accept the use of
prescribed alternative formats in order to
accept approved electronic submissions.
Appropriate_fees must be filed with the

transfer application, and the application for
transfer must include the following:

(1) Required application information.

(A} New licensees filing
transfers. The information required for new
license applications under §89.302 of this
title (relating to Filing of New Application)
must be submitted by new licensees filing
fransfers. The instructions in §89.302 of this
title are applicable to these filings. In
addition, evidence of transfer of ownership
as described in subsection (c)}2) of this
section must also be submitted,

(B) Existing  licensees  filing
transfers. If the applicant is currently
licensed and filing a transfer, the applicant
must provide the information that is unique
to  the transfer event. including the
Application for Property Tax lender License,
Application Questionnaire, Disclosure of
Owners and Principal Parties. and a new
Financial Statement ‘as provided in
paragraph (1)(J) of §89.302 of this title. The
instructions in §89.302 of this title are
applicable to these filings. The person
responsible for the day-to-day operations
listed on the Application for Property Tax
lender License for the transfer event must
file a Personal Affidavit, Personal
Questionnaire. and Employvment History, if
not previously filed. Other information
required by §89.302 of this title need not be
filed if the information on file with the
QCCC is _current and valid. In addition,
" evidence of transfer of ownership as
described in subsection (c)(2) of this section
must also be submitted.
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(2) Evidence of transfer of ownership.
Documentation evidencing the transfer of
ownership must be filed with the application
and should include one of the following:

{(A)a copy of the asset ﬁurchase
agreement when only the asseis have been

purchased:

(B)a copy of the stock purchase
agreement or other evidence of acquisition if
voting stock of a corporate licensee has been
purchased or otherwise acquired:

(C) anv document that transferred
ownership by gift. devise. or descent. such

as a probated will or a court order: or

{(DYany  other documentation

evidencing the transfer event.

(d) Permission to operate. No business
under the license shall be conducted by any
license transferee until the application has
been received. all applicable fees have been
paid, and a request for permission to operate
has been approved. In order to be
considered. a permission {0 operate must be
in writing. Additionally. the transferor must
grant the license transferee the authority fo
operate _under the transferor's license
pending approval of the license transferee's
new license application. The transferor must
accept full responsibility to any customer
and to the OCCC for the licensed business
for anv acts of the license transferee in
connection with the operation of the lending
business. The permission to operate must be
submitted before the license transferee takes
control of the licensed operation. The
agreement shall set a definite period of time
for the license transferee to operate under
the transferor's licemse. A request for
permission to operate may be denjed even if
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it contains all of the required information.
Two companies may not simultaneously
operate under a single license. If the OCCC
grants a permission to operate, the fransferor
must cease operating under the authority of
the license.

(e)_Application filing deadline. Applications
filed in connection with transfers of ownership
may be filed in advance but must be filed no
later than 10 calendar days following the
actual transfer,

$89.304. Change in Form or Proportionate
Ownership.

(a) Organizational form. When any
licensee or parent of a licensee desires o
change the organizational form of its
business (e.p.. from corporation to limited
partnership). the licensee must advise the
commissioner in writing of the chanpe
within 10 calendar days by filing the
appropriate trapsfer application documents
as provided in §89.303 of this title (relating
to Transfer of License). In addition, the
licensee must submit a copy_of the relevant
portions of the organizational document for
the new entity (e.g.. articles of conversion
and partnership agreement) addressing the
ownership and management of the pew
gntity.,

(b) Merger. A merger of a licensee is a
change of ownership that results in a new or
different surviving entity and requires the
filing of a transfer application pursuant to
§89.303 of this title. A merger of the parent
entity of a licensee that leads to the creation

of a new entity or results in a different
surviving parent eniity requires a transfer
application pursuant to §89.303 of this title.
Mergers or transfers of other entities with a
beneficial interest bevond the parent entity
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level only reguire notification within 10
calendar davs.

(¢} Proportionate ownership.

(1) A change in proportionate
ownership that results in the exact same
owners_still owning the business. and does
not meet the requirements described in
paragraph (2) of this subsection, does not
require a transfer., Such a proportionate
change in ownership does not require the
filing of a transfer application. but does
require notification when the cumulative
ownership change to a single entity or
individual amounts to 5% or greater. No
later than 10 calendar davs following the
actual change. the licensee is required to

notifv_the commissioner in writing of the
change in proportionate ownership. This

- subsection does not apply to a publicly-held

corporation that has filed with the QCCC the
most _recent 10K or 10Q filing of the
licensee or the publicly-held parent
corporation, although a transfer application

may be required under §89.303 of this title.

(2) A proportionate change in which
an _owner that previously held under 10%
obtains an ownership interest of 10% or
more, requires a transfer under §89.303 of
this title,

§89.303.
Application.

Amendments  to  Pending

Upon request. each applicant must
provide information supplemental to that
contained in the applicant's original
application documents.




§89.306. Actions

Application.

Reportable After

Any action, fact. or information that
would require a materially different answer
than that given in the original license
application and which relates to the
gualifications for license must be reported
within 10 calendar days after the person has
knowledge of the action, fact or information.

$89.307. Processing of Application.

(a) Initial review. A response 1o an
application will ordinarily be made within
14 calendar days of receipt stating that the
application is complete and ‘accepted for
filing or stating that the application is
incomplete and specifving the information
required for acceptance.

(b) Complete anplication. An application
is complete when:

(1) it conforms to the rules and
published instructions:

(2) all fees have been paid: and

(3) all  requests for additional

information have been satisfied.

(c) Failure to complete application. If a
complete application has not been filed
within 30 calendar days after notice of

deficiency has been sent to the applicant, the
application mayv be denied.

(d) Hearing. Whenever an application is
denied. the affected applicant has 30
calendar davs from the date the application
was denied to request in writing a hearing to
contest the denial. This hearing shall be
conducted pursuant to the Administrative
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Procedure Act. Texas Government Code,
Chapter 2001, and §9.1 et seq. of this title
(relating to Rules of Procedure for Contested
Case Hearings. Appeals. and Rulemakings).
before an administrative law judge who will
recommend a decision to_the commissioner.
The commissioner will then issue a final
decision after review of the recommended
decision.

(e) Denial. If an application has been

denied, the assessment fee shall be refunded
to the applicant. The investigation fee and
the fingerprint processing fee in §89.310 of
this title (relating to Fees) shall be forfeited.

(f) Processing time.

(I A license application  will
ordinarily be approved or denied within a
maximum of 60 calendar davs after the date

of filing of a completed application.

(2) When a hearing is requested
following _an initial license application
denial, the hearing shall be held within 60
calendar days after a request for a hearing is
made unless the parties agree to an
extension of time. A final decision
approving or denving the license application
shall be made after receipt of the proposal
for decision from the administrative law

judge.

(3) Exceptions. More time may be

taken where good cause exists, as defined by
Texas Government Code. §2005.004, for
exceeding the established time periods in

paragraphs (1) and (2) of this subsection.
889.308. Relocation of Licensed Offices.

{a) Notice to commissioner, A licensee
may_move the licensed office from the
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licensed location to any other location by
paying the appropriate fees and giving
notice of intended relocation to  the
commissioner not less than 30 calendar days
prior  to the anticipated moving date.
Notification _must be filed on the
Amendment to Property Tax lender License
or_an approved electronic submission as
prescribed by the commissioner. The notice
must include the contemplated new address
of the licensed office. the approximate date
of relocation. a copy of the notice to debtors,
and the applicable fee as outlined in §89.310
of this title (relating to Fees).

(b) Notice to debtors, Written notice of a
relocation of an office must be mailed to all
debtors of record at least five calendar days
prior to the date of relocation. Any licensee
failing to give the required notice shall
waive all default charges on payments
coming due from the date of relocation to 15
calendar days subsequent to the mailing of
notices to debtors. Notices shall identify the
licensee. provide both old and new
addresses, provide both old and new
telephone numbers. and state the date
relocation is effective. The notice to debtors
can be waived or modified by the
commissioner when it is in_the public
interest. A reguest for waiver or
modification must be submitted in writing
for approval. The commissioner may
approve notification to debtors by signs in
lieu of notification by mail, if in the
commissioner's opinion, no debtors will be
adversely affected.

$89.309. License Status.

(a) Inactivation of active license. A
licensee _mav cease operating under a
property tax lender license and choose to
inactivate the license. A license may be
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inactivated by giving notice of the cessation
of operations not less than 30 calendar days
prior to the anticipated inactivation date.
Notification must be filed on the
Amendment to Property Tax lender License
or _an_approved electronic submission as
preseribed by the commissioner. The notice
must include the new mailing address for the
license, the effective date of the inactivation,
and the fee for amending the license. A
licensee must continue to pay the yearly
renewal fees for an inactive license as
putlined in §89.310 of this title (relating to
Fees). or the license will expire.

(b) Activation of inactive license, A
licensee may activate an inactive license by
giving notice of the intended activation not
less than 30 calendar days prior to the
anticipated activation date. Notification
must be filed on the Amendment to Property
Tax lender License or an approved
electronic submission as prescribed by the
commissioner. The notice must include the
contemplated new address of the licensed
office, the approximate date of aciivation,
and the fee for amending the license as
outlined in §89.310 of this title,

{¢) Voluntary surrender of license.
Subject to §89.407(b) of this title (relating to
Effect of Revocation, Suspension. or
Surrender of License). a licensee may
voluntarily surrender a license by providing
written notice of the cessation of operations,
a request to surrender the license, and by
submitting the license certificate. A
voluntary  surrender  will  result  in
cancellation of the license.

(d) Expiration. A license will expire on
December 31 unless a fee is paid by the due
date for license renewal. A licensee that
pavs the annual assessment fee will




automatically be renewed even though a
new license mav not be issued.

$89.310. Fees.

(a) New licenses.

(1) Investication fees. A 3200 non-
refundable investigation fee is assessed each
time an application for a new license is filed.

{2} Assessment fees. An assessment
fee of $430 per active license and $125 per
inactive license is assessed each time an
application for a new license is filed. This
assessment fee will be refunded if the
application is not approved.

{b) License transfers. An applicant must
pay a $200 non-refundable investigation fee
for the first license transfer and a $50 non-

refundable investigation fee on each
additional license transfer filed
simultaneously.

(c) Fingerprint processing. The non-
refundable fee to investigate each principal
party's fingerprint record is  $40 per
individual.

{d) License amendments. A fee of $25
must be paid each time a licensee amends a
license by rendering a license inactive,
activating an inactive license. changing the
assumed name of the licensee. or relocating
an office.

(e) License duplicates. The fee for a
license duplicate is $10.

(f) Costs of hearings. The commissioner
may assess the costs of an administrative

appeal pursuant to Texas Finance Code,
§14.207 for a hearing afforded under
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§89.307(d)  of this title (relating to
Processing of Application). including the
cost of the administrative law judee. the

court reporter. and agency staff representing
the OCCC at a hearing.

() Annual assessments.

(1) An anpual assessment fee is
required for each active license consisting
of:

{A)a fixed fee of $430: and

{B)a volume fee based upon the
lending activity conducted and the volume
of business that consists of an amount that is
$0.03 per each $1.000 advanced for license
holders whose regulated operations occur
within Texas Finance Code. Chapter 331
(Acts. 2007. 80th TLeg.. ch. 1220). in
accordance with the most recent annual
report filing required by Texas Finance

Code. §351.164 (Acts 2007, 80th Leg.. ch.

1220).

{(2) An annual assessment fee of
$125 is required for each inactive license.

(3) The maximum annual assessment
fee for each licensed entity shall not average
more than $1.000 per active licensed
location.

$89.311. Applications and Notices as Public
Records.

Once a license application or notice is
filed with the OCCC. it becomes a "state
record" under Texas Government Code.
§441.180(11), and "public information"
under Government Code, §552.002. Under
Government Code. §8§441.190, 441.191 and
552.004. the original applications and
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notices must be preserved as "state records"
and "public mformation” uniess destroyed
with the approval of the director and
librarian of the State Archives and Library
Commission _under Government Code.
§441.187. Under Government Code,
§441.191, the OCCC may not return any
original documents associated with a
property tax lender license application or
notice to the applicant or licensee. An
individual mavy request copies of a state
record under the authority of the Texas
Public Information Act. Government Code,

Chapter 552.

Subchapter D. License
$89.401. Branch Networks.

For purposes of Texas Finance Code,
§351.151(b) (Acts 2007, 80th lLeg.. ch.
1220). an authorized lender with multiple
licensed offices is authorized to make,
negotiate, arrange, and collect loans from
anv_of its licensed locations, Any_action
relating to_a sinele account may occur at
different licensed locations as long as every
action is made by a licensed branch operated
by the same licensed lender.

$89.402. License Display.

Licenses must be prominently displayed
in a licensee's office in a conspicuous
location visible to the general public.
©89.403. Notice of Delinquency in Payment
of Annual Assessment Fee.

For purposes of Texas Finance Code.
8§351.155 (Acts 2007, 80th Lep,. ch, 12201,

notice of delinquency in the payment of an
annual assessment fee is given upon the

mailing of the delinquency notice, enclosed
in a postnaid. properly addressed envelope,
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in a post office or official depository under
the care and custody of the United States
Postal Service.

$89.404. Annual Report,

Each licensee must file the required
annual report by March 31 for the prior
vear's calendar loan activity on forms
prescribed by the commissioner and must
comply with all instructions relating to
submitting the report.

$89.405. Effect of Criminal History
Information on Applicants and Licensees.

(2) Criminal historv information. Upon
submission of an application for a license, a
principal party of an applicant for a lcense

is investigated by the commissioner. In

submitting an application for a license. a
principal party of an applicant for a license

is  required to  provide fingerprint
information fo the commissioner,
Fingerprint information is forwarded to the
Texas Department of Public Safety and to
the Federal Bureau of Investigation to obtain
criminal history record information. The
commissioner  will confinue 1o receive
information _on__new criminal _activity
reported after the finperprints have been
processed. In the case of a new application
or if the commissioner finds a fact or
condition that existed or. had it existed the
license would have been refused, the
commissioner may use the criminal history
record information obtained from law
enforcement agencies. or other criminal
history _information provided by the
applicant or other sources, to issue a denial
or ipitiate an enforcement action. Criminal
historv_information relates to the OCCC's
assessment of good moral character and the
information gathered is relevant to the




licensing or enforcement action decision as
described below,

(b) Information __on _arrests. charges.
indictments. and convictions. In responding
to the information requests in the
application, all arrests. charges. indictments,
and convictions must be disclosed. The
applicant must. to the extent possible. secure
and provide to the commissioner reliable
documents or testimony . evidencing the
information  requited to  make a
determination under subsection (d) of this
section, including the recommendations of
the prosecution. law _enforcement, and
correctional authorities. The applicant must
also furnish proof in such form as may be
required by the commissioner that the
principal _party _of the applicant has
maintained a record of steady employment.
has supporied the principal party's
dependents. and has otherwise maintained a
record of good conduct. At a minimum. the
principal partv_must furnish proof that all
putstanding court costs. supervision fees.
fines, and restitution as may have been
ordered have been paid. Failure to disclose
arrests, charges, indictments, and
convictions reflects negatively _on  an
applicant's honesty and moral character.

{¢) Factors in determining . whether
conviction relates to occupation of property
tax lender. In determining whether a

criminal offense directly relates to the duties
and responsibilities of holding a license, the

commissioner shall consider the following
factors, as specified in Texas Occupations
Code, §53.022:

(1) the nature and seriousness of the
crime:
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{2) the relationship of the crime to
the purposes for reguiring a license to
engage in the occupation:

(3) the extent to which a license
might offer an opportunity to engage in
further criminal activity of the same type as
that in which the principal party previously
had been involved; and

(4) the relationshin of the crime tfo
the abilitv, capacity. or fitpess required to
perform the duties and discharge the

responsibilities of a license holder.

() Effect of criminal conviction on
applicant or licensee.

(1) Bffect  of criminal convictions
involving moral character. The conmumissioner
may deny an application for a license. or
suspend or revoke a license, if the applicant
or licensee has a principal party who has
been convicted of any felony or of a crime
involving moral character that is reasonably

related to the applicant's or licensee's fitness
to hold a license or to operate lawfully and

fairly within Texas Finance Code. Chapter
351, Property Tax Lenders. known as the
"Property Tax Lender License Act” (Acts
2007. 80th Leg.. ch. 1220). For purposes of
this section. the crimes listed below are
considered to be crimes involving moral
character: '

(AYFraud, misrepresentation,
deception. or forgery:

(B)Breach of trust or other
fiduciary duty:

(C) Dishonesty or theft:

(D) Assault;
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{(E) Violation of a  statute
governing lending of this or another state:

(F) Faillure to file a required

report with a governmental body. or filing a
false report;

(Y Attempt. preparation. or
conspiracy to commit one of the preceding
crimes: or

(HYAttempt. preparation, or
conspiracy to evade Texas Finance Code,
Chapter 351 and its provision_s.

(2) Effect of other criminal convictions.
The commissioner may deny an application
for a license, or revoke an existing license if
a principal party of the applicant or licensee
has been convicted of a crime that directly
relates to the duties and responsibilities of a
property tax lender who originates or obtains
loans written under Texas Finance Code,
Chapter 351. Adverse action by the
commissioner in response to a crime
specified in this section is subject to
mitigating factors and rights of the applicant
or licensee. as found in §89.406 of this title
(relating _to Crimes Directly Related to
Fitness for License: Mitigating Factors).

$89.406. Crimes Directly Related fo Fitness
Jor License; Mitigating Factors.

(a) Crimes directly related to fitness for
license. Originating or obtaining loans made
under Texas Finance Code, Chapter 351.
Property Tax Lenders. known as the
"Property Tax Lender License Act" (Acts
2007, 80th Leg.. ch. 1220). involves or may
involve making representations to borrowers
regarding the terms of the loan, maintaining
loan accounts, collecting due amounts in a
legal manner, and foreclosing on real
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property in compliance with state and
federal law. Consequently, a crime
involving the misrepresentation of costs or
benefits of a product or service. the
improper handling of money or property
entrusted to the individual. a crime
involving failure to file a governmental
report_or filing a false report. or a crime
involving the use or threat of force against
another person, is a crime directly related to
the duties and responsibilities of a license
holder and may be grounds for denial.
suspension, or revocation,

(b) Mitigating factors. In determining
whether a conviction for a crime renders an
applicant or a licensee unfit to be a license
holder. the commissioner shall consider, in
addition to the factors listed in §89.405 of
this title (relating to Effect of Criminal
History __Information on Applicants and
Licensees), the following factors, as
specified in  Texas Occupations Code,

§53.023:

(1) the extent and nature of the
principal party's past criminal activity:

(2) the age of the principal party at
the time of the commission of the crime;:

(3} the time elapsed since the
princinal party's last criminal activity:

(4) the conduct and work activity of
the principal party prior to and following the

criminal activity;

(5) the principal party's rehabilitation
or rehabilitative effort while incarcerated or
after release. or following the criminal
activity if no time served: and




(6) the vprincipal party's current
circumstances relating to the present fitness
of the applicant or licensee, evidence of
which may include letters of
recommendation from prosecution, law
enforcement, and correctional officers who
prosecuted, arrested, or had custodial
responsibility for the principal party. the
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to the procedures set forth in §89.302 of this
title (relating to Filing of New Application).

$89.409. License Reissuance.

In the event of reissuance of a license for
any reason. the licensee shall return to the
QCCC the license certificate that was held

sheriff or chief of police in the community

where the principal party resides. and other

prior to the reissuance. Should the licensee
be unable to return the license certificate to
the OQCCC. the licensee must provide a

persons _in _contact with the coogvicted
principal party.

$89.407. Effect of Revocation, Suspension,
or Surrender of License.

(a) Effect on existing contracts.
Revocation. suspension. or surrender of a
license does not affect a preexisting contract
between a lender and a borrower. except no
interest may be charged or received by the
lender following the revocation. suspension,
or surrender of its license. Alternatively, a
lender whose license _is revoked or
suspended may transfer or sell its accounts
to a licensed property tax lender who may
continue to charge or receive the contracted
rate of interest within the authority of Texas
Finance Code. §351.001. ef seqg. (Acts 2007.
80th Leg.. ch. 1220).

(b) Surrendering to avoid administrative
action. A licensee may not surrender a
license after an adminjstrative action has
been initiated without the written agreement
of the OCCC.

$89.408.  Application  Process  After

Surrender or Revocation.

To obtain a license after surrender or
revocation, the former licensee is required to
file an application for a new license pursuant

written statement to that effect. including the
reason for inability to return it (e.g. lost,

destroyed).

Certification

This agency hereby certifies that the
adoption has been reviewed by legal counsel
and found to be within the agency's legal
authority to adopt.

Issued in Austin, Texas on October 19,
2007.

Sealy Hutchings
General Counsel
Office of Consumer Credit Commissioner

4-69



Page 1 of 1 |

Laurie Hobbs - TPTLA Comments to Licensing Rules

From: "Mary Doggett" G2 ),

To: "Laurie Hobbs" <Laurie. Hobbs@occe.state.tx.us>, "'Sealy Hutchings™ <Sealy. Hutchings@occc.state.tx.us>
Date: 8/28/2007 3:43 PM '

Subject: TPTLA Comments to Licensing Rules

CC: "Allen Beinke™ ¢ ruce W. Anderson (E-mail)"

"Charles Brown

Attachments: TPTLA Comments to Licensing Rules 3.doc

Sealy and Laurie,

On hehalf of the TPTLA, attached please find a table listing several suggested changes to the licensing rule. YWe would appreciate your
taking-a second opportunity to review the issues raised in the document, so that hopefully they can be incorporated into the rule before it Is
adopted by the Finance Commission,

While some of these concerns would be important oniy to the property tax lenders themselves, the majority of them are designed to
incorporate requests from other parties involved in the transactions, For example, 88.206(a)(4) currently requires that street addresses be
included to describe properties. As you heard from several tax assessors yesterday, however, they eperate selely on the basis of legal
deseriptions as provided by their appraisers. The TPTLA therefore suggests that language in the section be reversed, so that legal
descriptions bare required and street addresses are aptional.

Other changes are requested to eliminate incorrect references to how tax fien transfers operate. For example, 88.102(4) currently mentions
funds that are distributed to property owners. This should be changed, as no funds are ever distributed to property owners in & transfer of
lien transaction.

Thank you for your attention to this matter, as well as for your time yesterday. The Assoclation and its members greatly appreciate the
apporiunity to work with you, and in light of all you have going on this week, we really want to thank you for both allowing us to come meet
with vout at your office as well as for you coming o the TAAO meeting.

Flease let me know if you have any questions or comments.

-mbd

HARRISON - DOGGETT

www. harrisondoggelt.com

A Partnership of Professional Carporations
Locust Sireet Professional Building, Suite 214
206 East Locust Street

San Antonio, Texas 78212

(210) 444-1500 (telephone)

(210) 444-1901 (facsimile)
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TPTLA Comments to OCCC Proposed Licensing Rules
Updated Tuesday, August 28, 2007

SEC. SUGGESTED CHANGE COMMENT

89.102 Add definitions for the following, | Because taxes are not debt and transfers are not true
to be applied in this chapter: loans, these definitions eliminate the ambiguity that
“loan” — a transfer of funds would otherwise exist if traditional definitions of these
pursuant to sec. 32.06, Tax Code | terms were applied to transfers.

“lender” — a transferee of a
property tax lien pursuant to sec.
32.06, Tax Code.
“borrower” — a property owner
who consents to the transfer of a
tax lien from a taxing unit to a
transferee pursuant to sec. 32.06,
: Tax Code.

89.102(4) Delete the word “borrower” and No funds or money is ever transferred to a property
substitute “taxing unit(s) and other | owner in a tax lien transfer; all funds go to third parties,
payees.” e.g., taxing units, district clerk, sheriff’s office,

. attorneys, NEwspapers.

89.102(5) Clarify “negotiating a loan” so
that it does not include initial
advertising, such as postcards and
letters.

89.102(7) Delete the word “borrower orto a | No funds or money is ever transferred to a property
third party” and substitute “taxing | owner in a tax lien transfer; all funds go to third parties,
unit(s) and other payees.” e.g., taxing units, district clerk, sheriff’s office,

attorneys, newspapers.

89.202 After the word “employee” add Not every employee needs to know about the Finance
*who deals with potential Code, e.g., janitors, runners.
borrowers”

89.202 Add “sections 32.06 and 32.065,

Tax Code,” after “its
implementing regulations,”

89.206 Revise procedure This procedure might be a little too cumbersome and
end up hindering the ability of someone to do a transfer
without going to a licensed property tax lender. Ata
minimum, set a deadline for the certificate’s issuance.
Otherwise, the property owner might be harmed by the
addition of significant penalties and interest or by a
foreclosure action.

89.206(a)4) Switch the phrases “street All taxation and collection operates by legal description.
address” and “legal description” | Appraisal districts often do not have full or complete
so that the application must street addresses. Multiple properties can have the same
include the legal description, but | street address. Some properties have no street address.
they need only supply the street Therefore, street addresses are not relied upon and often,
address in supplement thereof. not even used in the assessment/collection process.

89.302(2)(B) Eliminate requirement for loan Instead, require them as part of annual report. Property

forms to be included at this point.

tax lenders consider these proprietary, and as such, have
a vested interest in keeping them confidential.
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Office of Consumer Credit Commissioner

Discussion of and Possible Vote to Take Action on the Publication for
Comment of Proposed New 7 TAC, Chapter 89, Concerning Property
Tax Lenders, Subchapter E, Concerning Disclosures and Subchapter F,
Concerning Cost and Fees.

PURPOSE: As a note of background regarding these rules, the
property tax lender industry is a faitly young industry
(approximately 10-12 years old) and an industry newly regulated
by the agency. In general, the purpose of the new rules is to
establish for property tax lenders certain disclosures and
reasonable fees for closing costs required under Senate Bill 1520
(SB 1520), as enacted by the 80th Texas Legislature.

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve proposed new 7 TAC, Chapter 89,
Subchapters E through F for publication in the Texas Register.

RECOMMENDED MOTION: I move that we approve for
publication and comment proposed new 7 TAC, Chapter 89,
Subchapters E through F.
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Title 7. Banking and Securities

Part 5. Office of Consumer Credit Commissioner

Chapter 89. Property Tax Lenders
$589.501 - 89.601

The Finance Commission of Texas
(commission) proposes new 7 TAC, Chapter
89, §889.501-89.601, concerning Property
Tax Lenders. The new rules contained in 7
TAC §§89.501-89.601 outline Subchapter E,
concerning Disclosures, and Subchapter F,
concerning Costs and Fees.

As a note of background regarding these
rules, the property tax lender industry is a
fairly young industry (approximately 10-12
years old) and an industry newly regulated
by the agency. The agency decided that it
would be in the best interest of consumers as
well as the industry to gather information
from interested stakeholders in order to
prepare an informed and well-balanced
proposal for the commission on the issues of
disclosures and fees. Accordingly, the
agency distributed an Advance Notice of
Proposed Rulemaking (ANPR) and received
written comments from several interested
stakeholders. Subsequently, the agency held
a stakeholders meeting where several
stakeholders provided verbal testimony and
elaborated on their written comments to the
ANPR.

Upon review of all the thorough and
insightful commentary provided, the agency
also distributed two proposed rule drafts to
the growing list of stakeholders for specific
early or pre-comment prior to the
presentation of the rules to commission. The
agency believes that this early participation
of stakeholders in the rulemaking process
has greatly benefited the resulting proposal.

4-74

PROPOSED NEW

7 TAC, PART 5, CHAPTER 89,
SUBCHAPTERSE & F

Page 1 of 12

The agency carefully evaluated the
stakeholders' comments and has
incorporated numerous recommendations
offered by the stakeholders. Some
suggestions, however, are not included in
the agency's proposal. Regarding certain
comments that the agency decided not to
incorporate in this proposal, the agency has
provided some initial explanation as to the
reasoning behind those drafting decisions.
During the official comment period,
stakeholders are welcome to resubmit any
comments regarding issues not incorporated
into the proposal.

In general, the purpose of the new rules
is to establish for property tax lenders
certain disclosures and reasonable fees for
closing costs required under Senate Bill
1520 (SB 1520), as enacted by the 80th
Texas Legislature. The individual purposes
of each rule are provided below.

Section 89.501 outlines the purpose of
Subchapter E, which is to provide
disclosures  for property tax loan
transactions.

Section 89.502 provides definitions to be
used in Subchapter E, including the
incorporation of definitions contained in the
Texas Finance Code and the Texas Tax
Code.

Section 89.503 prescribes the general
format of the disclosures contained in
Subchapter E, including readable typefaces
and point sizes. '



Section 89.504 outlines the requirements
for the disclosure statement provided to a
property owner under Texas Tax Code,
§32.06(a-4)(1). Subsection (a) describes the
required elements that must be included in
the disclosure statement.

It was suggested that the element
contained in §89.504(a)(5) read as follows:
"a statement that the property tax loan is
superior to any other preexisting lien on the
pfoperty, except a preexisting property tax
loan." The agency recognizes that a
preexisting property tax loan could certainly
exist and would have equal superiority to a
property tax loan currently being entered
into by the property owner. The agency
chose not to include this technical exception
in order to align with the plain language
approach of the disclosure statement. The
agency believes that most owners will not
have an existing tax lien on the same
property when they are reviewing the
disclosure. Additionally, there are certain
concepts which are not completely
explained in order for the disclosure to fit on
a single page. The current language focuses
on the property tax loan before the owner
and its relation to any existing mortgage.

Subsection (b) of §89.504 requires that
the disclosure statement fit on one standard-
size sheet of paper. Subsection (c¢) details
how the disclosure statement must be
delivered, and subsection (d) explains how
that delivery must be verified. Subsection
(d) also includes provisions for married
property owners and property owned by a
legal entity.

The issue was raised that §89.504(c) be
revised to allow an exception where the
mailed delivery prior to closing could be
waived for good cause, which would include
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sitvations of imminent foreclosure or
imposition of additional penalties on the
property owner. The agency believes that
the delivery provision as proposed would
provide the majority of property owners a
copy of the disclosure statement in a timely
manner before closing, thus allowing the
property owner to absorb the information
and make an informed decision. While
disallowing the suggested exception may
delay certain property owners from
obtaining a property tax loan at the most
beneficial time, the agency believes that the
greater interest of the majority of property
owners would best be served through timely
delivery prior to closing. But in the interest
of obtaining more complete information, the
agency invites comments on the issue of the
delivery timing of the disclosure statement,

Section 89.505 outlines the requirements
for the notice of delinguency sent by the
mortgage servicer or the holder of the first
lien to the ftransferee of a tax lien under
Texas Tax Code, §32.06(f-1). Subsection (a)
lists the required elements that must be
included in the notice of delinquency.
Subsection (b) outlines the delivery
requirements, and subsection (c) describes
how that delivery must be verified.

Section 89.506 provides the required
disclosure statement under Texas Tax Code,
§32.06(a-4)(1), and a sample model notice
of delinquency under Texas Tax Code,
§32.06(f-1).

Section 89.507 describes the permissible
changes that may be made to each of the
disclosures. The disclosure statement is a
strict, prescribed form that may only be
changed according to the exclusive list
outlined in §89.507(a). In contrast, the
notice of delinquency form is simply a
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model disclosure that may experience
several modifications, as outlined in
§89.507(b), which offers flexibility to the
provider of the notice. The different
approaches utilized for the two disclosures
echo the statute, as the disclosure statement
is mandated by the statute, whereas the
notice of delinquency is optional.

Section 89.601 provides the
requirements regarding fees for closing costs
that may be charged, contracted for, or
received by property tax lenders.

Subsection (a) of §89.601 outlines the
applicability of the fee limitations to
property designated as "Category A (Real
Property: Single-Family Residential)," and
homesteads designated as "Category E (Real
Property: Farm and Ranch Improvements)"
by the Property Classification Guide
published by the Texas Comptroller of
Public Accounts.

Section 89.601(a) establishes what
reasonable fees for closing costs are for a
property tax loan secured by real property
that is designed for single-family residential
use. Agency staff advised a representative of
the Texas Association of Assessing Officers
concerning the intended scope of this rule
and was directed to the Property
Classification Guide published by the Texas
Comptroller of Public Accounts. The two
selected categories capture the majority of
property used for single-family residential
use. Furthermore, utilizing these two
categories, as defined by the Comptroller,
provides certainty to the industry and
consumers on the applicability of the fee
limitations.

Subsection (b)(1) explains the scope of
the closing costs, which includes costs
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incurred by a property tax lender from the
time of application through the time of
closing. Under §89.601(b)}2), a non-
comprehensive list of examples of closing
costs is provided. Again, the list contained
in subsection (b)(2) is not an exhaustive or
comprehensive list. The rule limits what an
owner may be charged on a property tax
loan. The list in the rule contains examples
of the types of fees for closing costs a
property tax lender might incur. Just because
a particular fee is not contained in the list
does not mean that it can be used to charge
an owner more than the maximums or that
the omitted fee cannot be charged.

Subsection (¢) describes provisions
related to the total maximum fees for closing
costs that may be charged, contracted for, or
received by a property tax lender.
Subsection (¢)(1) explains that the
maximum fees include funds received by
third parties or those retained by the
property tax lender. Consequently, a
maximum fee amount or ceiling is
determined by the total amount of fees for
closing costs paid by the property owner.

Under §89.601(c)(2), the maximum fee
limits for closing costs are outlined,
according to the total amount of money paid
by a property tax lender to the taxing unit(s)
to obtain transfer of the tax lien, which is
known as the "total tax lien payment
amount." Subsection (c)(3) states that the
maximum fees contained in subsection
(c)(2) constitute "reasonable closing costs"
under Texas Tax Code, §32.06.

The agency was asked to give
consideration to using a cost of living
adjustment with the fees. At this time, the
agency has decided not to include a cost of
living provision within this proposal. One



reason is that the current version of the
proposed rule provides the property tax
lender with a larger fee for a larger property
tax loan. If property values increase, then
the effect would be similar to the
incorporation of a cost of living adjustment.
Additionally, even if property values do not
increase, the agency has the ability to revise
the rule in the future. The issue of a cost of
living provision may be revisited at a future
date after the agency has had an opportunity
to observe the industry.

Subsection (d) of §89.601 provides a
limited exception to the fee maximums,
where a property tax lender may charge for
attorney's fees "that are reasonable and
necessary to establish in court the correct
title to the property to which the property tax
loan relates.”

It was requested that the words "in
court" be removed from proposed
§89.601(d), in part because the attorney's
fees related to curative title issues for
property tax loans often do not require a
lawsuit or court proceeding. The agency
intends this exception to cover the more
unusual or special title situations that a
property tax lender may encounter. For that
reason, the agency believes that title issues
not requiring a court proceeding should be
included under the maximum fee amounts,
absorbed by the lender, or paid by the
property owner to an outside attorney. Thus,
the agency decided to include "in court”
within the proposed language.

The issue was brought forth of requiring
that the property tax lender obtain a written
authorization from the property owner
before charging additional attorney's fees
under proposed §89.601(d). The agency
believes that the suggested written
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authorization would not be obtained by the
proper party, i.e., the attorney. It is not
within the scope of these rules to regulate
the relationship between a property owner
and that owner's attorney, The agency,
however, would like to study this issue
further and invites comments concerning the
requiremnent of a written authorization prior
to the charging of attorney's fees to establish
correct title in court.

Leslie L. Pettijohn, Consumer Credit
Commissioner, has determined that for the
first five-year period the rules are in effect
there will be no fiscal implications for state
or local government as a rtesult of
administering the rules.

Commissioner  Pettijohn  has  also
determined that for each year of the first five
years the rules are in effect the public
benefit anticipated as a result of the new
rules will be consistency and clarity in the
disclosures provided and fees charged for
closing costs, benefiting both lenders and
consumers alike. An additional public
benefit of the proposed rules is enhanced
compliance with the credit laws.

Regarding the rules proposed in new
Subchapter E, additional economic costs
may be incurred by a person required to
comply with this proposal. For those who
will be required to comply, the anticipated
costs related to disclosures would include
the costs associated with copying and
delivering the disclosure forms, and costs
attributable to the loss of obsolete forms
inventory. Additional copy costs are
estimated to be approximately $0.10-50.20
per new form. The additional cost of
delivery is estimated to be the cost of first-
class U.S. postage, which is currently $0.41
per mailed disclosure form.
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Some licensees who use or lease
specialized computer software programs for
their loan business may experience some
additional costs. These costs are impossible
t0 predict. The agency has attempted to
lessen these costs by providing the software
programmers with the text of the forms.
Whether programmers will use the proposed
forms or create their own utilizing the
permissible changes is not predictable.
Whether the programmers will charge an
additional fee for a document they do not
have to draft is also not predictable.

Additional economic costs may be
incurred by a person required to comply
with the fees for closing costs proposed in
§89.601. The anticipated costs related to the
fee limitations are not predictable, as the
current practice in the property tax lender
industry includes a wide range of fees. The
variance for closing cost fees is both above
and below the fee maximums proposed
within this rule. Thus, some lenders will
have to reduce their fees in order to comply
and other lenders will be able to continue
charging the same amount as their fees are
less than the fees permitted by the proposal.
Obviously, the lender whose current fees are
greater than the fees proposed would incur
the difference between the fees as proposed
and the lender's current fees as a cost to
continue engaging in a property tax loan that
is secured by real property designed for
single-family use.

The agency is not aware of any adverse
economic effect on small businesses as
compared to the effect on large businesses
resulting from this proposal. But in order to
obtain more  complete  information
concerning the economic effect of these new
rules, the agency invites comments from
interested stakeholders and the public on any
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economic impact on small businesses, as
well as any alternative methods of achieving
the purpose of these proposed rules should
that effect be adverse to small businesses.

Compliance with these rules is optional
prior to March 1, 2008. Property tax lenders
under this chapter should apply for licensure
no later than March 1, 2008.

Comments on the proposed new rules
may be submitted in writing to Laurie
Hobbs, Assistant General Counsel, Office of
Consumer Credit Commissioner, 2601
North Lamar Boulevard, Austin, Texas
78705-4207 or by email to
laurie hobbs@occc.state.tx.us. To be
considered, a written comment must be
received on or before the 31st day after the
date the proposed new rules are published in
the Texas Register. At the conclusion of the
31st day after the proposed new rules are
published in the Texas Register, no further
written comments will be considered or
accepted by the commission.

These new sections are proposed under
Texas Tax Code, §32.06(a-4) and (f-1),
which authorize the Finance Commission to
adopt rules to establish certain disclosures
and reasonable fees for property tax lenders.

The statutory provisions affected by the
proposed new sections are contained in
Texas Tax Code, §§32.06 and 32.065, and
Texas Finance Code, Chapter 351, Property
Tax Lenders, known as the "Property Tax
Lender License Act" (Acts 2007, 80th Leg.,
ch. 1220, eff. Sept. 1, 2007).



Subchapter E. Disclosures.
$89.501. Purpose.

The purpose of the rules contained in
this subchapter is to provide disclosures for
property tax loan transactions. These rules
prescribe the form and content of the
disclosures under Texas Tax Code,
§32.06(a-4)(1) and §32.06(f-1).

$89.502. Definitions.

The following words and terms. when
used in this subchapter, have the following
meanings. unless the context clearly
indicates otherwise:

(1) Property _tax lender--has the
meaning assigned by Texas Finance Code,
.§351.002(1)_(Acts 2007, 80th ILeg.. ch
1220). Another name for a "property tax
lender"” is a "transferee" as defined by Texas
Tax Code. §32.06(2). and these terms mayv
be used synonymously,

(2) Property  tax _ loan--has  the
meaning assiened by Texas Finance Code,
§351.002(2) (Acts_2007. 80th TLeg. ch.
1220). Another name for a "property tax
loan" is a "tax len transfer,” and these terms
may be used synonymously.

(3) Tax _ lien  transfer--has _ the
meaning assigned bv Texas Finance Code,
§351.002(2) (Acts 2007. 80th Legz.. ch.
1220). Another name for a "tax lien transfer”
i$ a "property tax loan." and these terms may
be used synonymously.

(4) Transferee--has the meaning
assigned by  Texas Finance Code,
§351.002(1) (Acts 2007, 80th Leg. ch.
1220) and Texas Tax Code. §32.06(2).
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Another name for a "transferee" is a
"nroperty tax lender," and these terms may
be used synonvmously.

$89.503. Format.

(a) Disclosures for property tax loan
transactions must be printed in an easily
readable font and tvpe size. If other state or
federal law requires a different type size for
a specific  disclosure _or  contractual
provision, the tvpe size specified by the
other law should be used.

(b) The text of the document must be set
in an easily readable typeface. Typefaces
considered to be readable include: Times
New Roman., Scala. Caslon. Century
Schoolbook, Helvetica, and Garamond.

(¢) Tvpeface size is referred to in points.
Because different typefaces in the same
point size are not of equal size. typeface is
not strictly defined but is expressed as a
minimum size in the Times New Roman
typeface for visual comparative purposes.
Generally, the typeface for the body of the
disclosures must be at least as large as 11
point in the Times New Roman typeface.
The typeface for the headings must be in
boldface type and at least as large as 12
point in the Times New Roman typeface. A
point is generally viewed as 1/72nd of an
inch.

$89.504. Requirements for Disclosure

Statement to Property Owner.

(a) Required elements. A disclosure
statemnent under Texas Tax Code, §32.06(a-
4)1) to be provided to a property owner
before the execution of a tax lien transfer
must contain  the following required
elements:
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(1) the property tax lender's name.
principal business address. and license
number:;

(2) a_ statement that the property
owner currently has a lien against the
owner's property for unpaid property taxes:

(3) a statement that the property

owner can pay the taxing unit(s) directly:

(4) a statement that the property
owner _may_authorize that the lien of the
taxing unit(s) be transferred to the property
tax lender:

(5) a statement that the property tax
loan is superior to any other preexisting lien
on the pronerty:

{6) a statement that if the property is
a homestead. disabled persons or persons
age 65 or older may be eligible for tax
deferral under Texas Tax Code, §33.06:

(7) a statement that there may be
alternatives available to the property owner
instead of the property tax loan, (e.g..

entering _into a pavyment installment
agreement with the taxing unit(s). financing

options through an existing mortgage lender
or other private lenders. borrowing from

savings or family members):

(8) a statement that if the property
owner does not pay. the property owner may
lose the property:

{9) a statement that the tax lien may
be considered a default by any mortgage
holder with a lien on the same property. and
the onlv way to correct the default is to pay
off the taxes and have the lien released;
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(10)  a statement that anv secured
loan_mayv be foreclosed if the loan is in
default, and the cost of a foreclosure, either
tax lien or mortgage. may be added to the
amount owed by the property owner:

(11) _ a statement that the property
owner may contact the Office of Consumer
Credit Comumissioner about questions or
problems. listing the QCCC's address, toll-
free _consumer helpline. and website, as
follows: 2601 North Lamar Boulevard,
Austin, Texas 78705-4207. (800) 538-1579.
www.occe.state. tx.us: and

(12) a statement that the property
owner may seek the advice of an attorney or

another third party before signing a property
tax loan,

(b) Single page reguired. The disclosure
statement required by §89.506(a) of this title
(regarding Disclosures) must fit on one
standard-size sheet of paper (8 1/2 by 11

inches).
(c) Delivery.

(1) Face-to-face interview before
closing, In the case of a face-to-face
interview with one or more property owners
who are applying for a property tax loan, a
property _tax lender must provide a
disclosure statement containing all of the
elements outlined by subsection (a) of this
section, as_prescribed by 7 TAC Figure:
§89.506(a) of this title, to the property
owner(s) at the time of the interview. A
properiy owner present at the interview may
sign an acknowledgment verifying receipt of
the disclosure statement at that time. A
property owner present at the interview also
may accept delivery of the disclosure
statement on behalf of other co-applicants.




(2) No face-to-face interview, If
there is no face-to-face interview, a property
tax lender must deliver a disclosure
statement containing all of the elements
outlined by subsection (a) of this section, as
prescribed by 7 TAC Figure: §89.506(a) of
this title, to each owner of the property by
placing it in the U.S. mail. with prepaid
first-class postage, or via facsimile if
available to the property owner., The
disclosure staternent must be mailed or
faxed within three business days from
receipt of the property owner's application
for a property tax loan. or within three
business days from the date that the property
tax lender first has knowledge of the
property owner's agreement to enter into a
property tax loan with the property tax
lender. If property owners who are co-
applicants provide the same mailing address.
one copy delivered to that address is
sufficient. If different addresses are shown
by co-applicants, a copy_must de delivered
to each of the co-applicanis.

(d) Verification of delivery.

(1) At time of face-to-face interview
before closing. At the time of a face-to-face
interview. verification that a disclosure was
provided under this section is not required.
but may be established by a signed and
dated acknowledgment of each owner of the
property _obtained at the time of the
interview,

(2) No _face-to-face interview. If
there is no face-to-face interview, the
property tax lender must either mail or fax
the disclosure statement to the each owner
of the property as prescribed in subsection
(cX2) of this section. The property tax
lender must allow a reasonable period of
time for delivery by mail. A period of three
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calendar davs. not including Sundays and
federal legal public holidays. constitutes a
rebuttable presumption for sufficient mailing
and delivery. For disclosures delivered via
facsimile. a dated facsimile confirmation
page indicating that the disclosure statement
was _successfully transmitted to the fax
number provided by the property owner will
constitute verification of delivery.

(3) At time of closing. At the time of
closing. a property tax lender may deliver an
additional copv of the disclosure statement
prescribed by 7 TAC Figure: §89.506(a). but
is not required to do so. The property tax
lender must obtain a dated acknowledgment
signed by each owner of the properiv stating
that the property owner(s) received the
disclosure statement prior to closing. The
acknowledgment of receipt mayv be included
on the disclosure form as provided in
§89.507(a¥4) of this title (relating o

Permissible Changes).

(4) Married property owners. If the
property 1s designated as a homestead, the
signatures of both spouses must be obtained
by the property tax Iender in order to verifv
delivery of a disclosure under this section.

(3) Property owned bv a legal entity.
If the property is owned by a legal entity
(e.o.. a living trust). the signature of a person
with authority to sign on behalf of the legal
entity must be obtained by the property tax
lender in order to_verify delivery of a
disclosure under this section.

$89.505. Requirements for
Delinquency to Transferee.

Notice of

{a) Required eiements. If a notice of
delinquency under Texas Tax Code,
§32.06(f-1) is sent by the mortgage servicer
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or the holder of the first lien to the transferee
of a tax lien, it must contain the following
reguired elements:

(1) the date of the notice:

(2) the name of the property owner:

(3) the address of the property
owner:

(4) the address of the property:

(5 the legal description of the
property:

(6) the tax account number or
property tax loan number:

(7} the name and address of the

mortgage servicer or_the first lien holder
sending the notice: and

(8) the sender's relationship to the
preexisting lien, and if the sender is not the
lien holder. the name and address of the lien
holder.

(b) Delivery.

(1) Timing of delivery. If the
mortgage servicer or the holder of the first
lien sends a notice of delinquency under
Texas Tax Code, §32.06(f-1) to the
iransferee of a tax len. it must be sent
within 30 days of the 90-day delinquency of
the property owner.

(2) Method of delivery. At a
minimum, a notice under this section must
be sent by ULS. mail or via facsimile,

Mortgage servicers or first lien holders may
use cerfified mail or delivery _bv a

4-82
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commercial delivery service with tracking
abilities,

(c) Verification of delivery. Verification
that a notice was sent under this section. at a
minimum. must be established by a dated
posimark of the U.S. Postal Service or by a
dated  facsimile  confirmation  page.
Mortgage servicers or first lien holders who
use certified mail or a commercial delivery
service may verify delivery with a return
receipt or tracking receipt,

$89.506. Disclosures.

(a) The required disclosure statement
under Texas Tax Code. §32.06(a-4)(1) to be
provided to a property owner before the
execution of a tax lien transfer is presented
in the following figure. 7 TAC Figure:

§89.506(a)

(by A sample model notice of
delinquency under Texas Tax Code,
§32.06(f-1) that may be sent by the
mortgage servicer or the holder of the first
lien to the transferee of a tax lien is
presented in the following example. 7 TAC
Figure: §89.506(b)

$89.507. Permissible Changes.

(a) A property tax lender must use the
required disclosure statement under Texas
Tax Code, §32.06(a-4)(1) as prescribed by 7
TAC Figure: §89.506(a), but may consider
making only limited technical changes. as
provided by the following exclusive list:

(1)  Substituting  "transferee” for
"property tax lender." or using pronouns
such as "we" and "us”:




(2) Substituting  "borrower”  for
"property owner.” or using pronouns such as
"vou" and "vour":

(3) Substituting "tax lien transfer”
for "property tax loan': or

(4) Adding _an  optional, dated
signature block at the very bottom of the
disclosure form. which must include the
following staterment directly above the
signature Jine of the property owner(s): "My
signature indicates only that I have received

a copy of this disclosure.”

(b) A property tax lender may consider
making the following tvpes of changes to
the model notice of delinguency under
Texas Tax Code. §32.06({-1) as provided by
7 TAC Figure: §89.506(b):

(1) Adding information related to
information set forth in the model

disclosures that is not otherwise prohibited
by law:

(2) Substituting "mroperty tax
lender” for "transferee.” or using pronouns
such as "vou" and "vour":

(3) Substituting  "borrower”" __ for

"property owner":

(4) Presenting the model clauses in
any order. and combining or further

segregating the model clauses, if the revised

format does not__significantly adversely
affect the substance, clarity., or meaningful

sequence of the disclosures;

{5) Inserting descriptive titles,
headings. subheadings. numbering, captions.

and illustrative or explanatory tables or
sidebars may be used to distinguish between
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different levels of information or o provide
emphasis; or

(6) Making other changes which do
not affect the substance of the disclosures.

Subchapter F. Costs and Fees.
$89.601. Fees for Closing Costs.

(a) Applicability. The fee limitations
contained in this section are applicable to
property tax loans secured by property
designated as "Category A (Real Property:
Single-Family Residential).” and
homesteads designated as "Category E {(Real
Property: Farm and Ranch Improvements)”
by the Property Classification Guide
published bv the Texas Comptroller of
Public Accounts.

(h) Closing costs for which fees mayv be
chareed, contracted for, or received.

(1)} _Scope of closing costs. For
purposes of this section, the term "closing
costs" includes costs incurred by a property
tax lender from the time of application
through the time of closing.

(2) Examples of closing costs. The

following is a non-comprehensive list of
examples of closing costs for which a
property tax lender may charge, contract for,
or receive fees in connection with a property
tax loan. Examples of some allowable fees
for closing costs include the following:

(A)an application fee:

(B) an appraisal or inspection fee:

(C) a title examination fee:
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{D)a property survey fee:

(EYa fee for flood and plat
determinations;

(F) a document preparation fee:

(@) a closing or escrow fee:

(H)a fee for a tax certificate or
tax pavoff determination:

(I} _aloan origination fee;

{J) aloan processing fee:

(K)an underwriting fee;

(1)a fee for obtaining credit

reports:

(MY a fee for federally-
mandated fees:

(IN)a fee for courier and delivery
Services.

{¢) Total maximum fees for closing
costs. For purposes of this section, the "total
amount of money paid by a property tax
lender to the taxing unit(s) to obtain transfer
of the tax lien" will be referred to as the
"total tax lien payment amount."

(1) Maximum fees include funds
received by third parties or retained by
property tax lender. The maximum fees
provided for by this section encompass fees

related to closing costs, whether the charge
is paid by a property owner directlv to a

third partv. paid to a third party through a
property tax lender. or paid by a property
owner directly to and retained by a property
tax lender. A property tax lender may absorb

4-84
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any closing costs and may pav third parties
out of the total compensation paid to it by a
property owner.

(2) Maximum fee limits for closing
costs. A property owner may not be charged,
directly or indirectly, by a property tax
lender an amount related o closing costs in
excess of the amounts authorized by this
section. A property tax lender mav not
directly or indirectly charge. contract for, or
receive any amount related to closing costs
from a property owner in excess of the
amounts authorized by this section. The
following subparagraphs contained in this
paragraph outline the total maximum fees
for closing costs that may be charped,
contracted for. or received by a property tax
lender in connection with a property tax
loan. based on the total tax lien payment

amount,

{AYFor a total tax lien payvment
amount that is less than $2.500. the

maximum fee for closing costs is $1.000.

(B)For a total tax len pavment
amount that 1s equal to or greater than

$2.500 but less than $5.000. the maximum
fee for closing costs is $1,250.

(C)For a total tax_lien payment

amount that is equal to or greater than
$5.000 but less than $7.500. the maximum
fee for closing costs is $1.500.

(D)YFor a total tax lien pavment
amount that is equal to or preater than
$7.500 but less than $10.000, the maximum
fee for closing costs is $1.750.

(E) For a total tax lien payment
amount that is equal to or greater than

$10.000, the maximum fee for closing costs




is $2.000. or 10% of the total tax lien
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establish in court the correct title to the

payment amount, whichever is greater,

(3) Reasonable closing costs. The

maximum fees contained in paragraph (2) of

this  subsection  constitute  "reasonable
closine costs” under Texas Tax Code.

§32.06.

(d) Exception _ for  attorney's  fees
required to establish correct title. In addition
to the maximum fees outlined by subsection
(c)(2) of this section. a property tax lender
may include in a property tax loan attorney's
fees incurred on behalf of a property owner
that are reasonable and necessary to

property to which the property tax loan

relates,

Certification

This agency hereby certifies that the

proposal has been reviewed by legal counsel
and found to be within the agency's legal
authority to adopt.

Issued in Austin, Texas on October 19, 2007.
Sealy Hutchings

General Counsel
Office of Consurner Credit Commissioner
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Figure: 7 TAC §89.506(a)
DISCLOSURE TO PROPERTY OWNER ABOUT PROPERTY TAX LOANS

Property Tax Lender's Name:

Property Tax Lender's License #:

Property Tax Lender's Address:

What is a property tax loan?

You currently have a lien against your property for unpaid property taxes. The tax lien for unpaid taxes
automatically attached to your property on January 1. You may pay the taxing unit(s) directly, or
authorize the property tax lender to pay the taxes. In order for the property tax lender to pay the tax lien,
you have to authorize the transfer of the lien from the taxing unit(s) and enter into a loan with the property
tax lender. This transaction does not remove the tax lien against your property. If you do not pay the
property tax lender under the loan agreement, you may lose your property to foreclosure,

The property tax loan is the superior lien.
If you default on any lien against your property, this property tax loan will be superior, i.e., "first in line"
to be paid, over any other preexisting lien on your property (e.g., first or secondary mortgage).

You may have alternatives to this property tax loan.

If this property is your homestead and you are disabled or age 65 or older, you may be eligible for tax
deferral under Texas Tax Cede, §33.06. You may arrange with the taxing unit(s) to enter into an
installment agreement for the repayment of these taxes. You may have financing options available to you
through other private lenders, such as establishing an escrow account or refinancing your existing
mortgage to include the taxes. You may be able to borrow from savings or family members. You may
shop around with other property tax lenders and compare the different loan terms offered by other
lenders.

Foreclosure is possible.

If you don't pay, you may lose your property. The tax lien may be considered a default by any mortgage
holder with a lien on the same property. The only way to correct the default is to pay off the taxes and
have the lien released. Any secured loan may be foreclosed if the loan is in default. The cost of any
foreclosure, either tax lien or mortgage, may be added to the amount you owe.

Contact the Office of Consumer Credit Commissioner if you have questions or problems.
For more information about property tax lenders, contact the State of Texas - Office of Consumer Credit
Commissioner, Call the Consumer Credit Hotline or write for credit information or assistance with credit
problems. Office of Consumer Credit Commissioner, 2601 North Lamar Boulevard, Austin, Texas
78705-4207, (800) 538-1579, www.occe.state.Ix.us.

Before you sign a property tax loan, be sure that you understand this document.
You may seek advice from an attorney or any third party before you enter into a property tax loan,
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Figure: 7 TAC §89.506(b)

DISCLOSURE TO TRANSFEREE
NOTICE OF 90-DAY DELINQUENCY OF PROPERTY OWNER

The Property Owner listed below has been delinquent for at least 90 consecutive days in
payment of the preexisting lien on the Property described below. The obligation has been
referred to a collection specialist. This notice is provided under Texas Tax Code, §32.06(f-1).

Date of Notice:

Property Owner's Name:

Property Owner's Tax Account # or Property Tax Loan # (indicate which #'s listed).

Property Owner's Address:

Address of Property:

Legal Description of Property:

(Insert Legal Description of Property)

Name of Preexisting Lien Holder sending this notice (Sender):

Sender's Address:

Relationship of Sender to preexisting lien (e.g., mortgage servicer, holder of first lien, etc.):

If Sender is NOT the holder of the first lien, please identify the first lien holder below:

Name of First Lien Holder:

First Lien Helder's Address:

4-87



"JqOp ud1] Xej 01 paje[aiun a1 $39] §,A3UI0NT 95211 asneoaq Jaadolje uondaoxs aaoway

A Y1aaqpnny y yiauuay

"$39] §,AoUI0NR 25911 durdieto 210j9q Joumo Ajtodoid WOy UONBZIIOYINE UONLIM UIEIGO PINOYS 13pusT] AopADg 1o

"Su1paa201d 1100 B 9A[0AUI 10 1INSME] B 8JInbal JOU Op UaYj0 539 S,ASILIONE 950)) 9SNBI3( , LINGD U, SPIOM SAOWIaY LDUSLY Y 2BGOY

"aBuel2 diysioumo sayjo 1o sjrqold 10 Fuintem utol) Joumo Aiedoid ejpuUIli[e 01 7003 UL, SPIOM oAOUIDY FLLdI
oS0 1apoyayeIg

«'SO1R]al tpop xey Auadosd oy yorym o3 Auadoid oy 07 5111 1951100 1)) 1IN0S U1 GSI|EISO O] AIESSa0aU PUE S]qRHOSTAd, 218 JEL) 509] S,ASTI0NE O] PojItl]

‘dd80dOud SY 41Ny
LY, 907y 03 $39y s Lawrony 1o uondaaxy-(piro9-6ss

"006°7$ JO pEaIsul 0S EY 10 Q00 EE O3 PUIIXD PINOYS 1911 ISIL] 79 ,OAISSOOXD,, DI SIIBY

A0ADg Ho¢T

-sasodind yJQD 10] 1eak aseq paxapul ue
uo paseq ‘Ajjenuue pajsnipe aq pjnoys suoNBIM| WIALIIXEW 79 sjoey ajdnimu 1o} sedieyd [pUOnIppE SZIIOINE PIROYS S|y

ADUSIAL N M2GOY

"$3010] J9)IBW O} o0p SWIRUIIXEW pasodoid
B} J1omOf 3q J[im PaGIBLO S30] [RNOR JEY) SOIBIS InG ‘3A0QE PIISI] 93] WRUWIXEW YoBd I0] CR7$ PISTAIAUI 8q PINOYS $39,]

VILdl

UONIS0 ]

Jaployanels

1018013 S1 JoAdydIyM Junowe Juawed ual] Xe) [210] JO 94,01 10 ‘29] WNULXEW (007$ = 00070 | §<i0=
-09) WINWIXBW 0G/ 1§ = 000°01$> 10q 00§ L§<I0= faa] wnmixew 005 1§ = 005 L$> Inq 000°S§<io=
199] WHIWIREW OGT1$ = 000°5E> NG QS TE<t0= 99 WNWIXBW OO 1S = 00S 74> 81 Junoure juswied ual] Xe} [B10]

JHSOd0OHd SV 31Ny
soaq WnuWIXxe-(3)109°688

1apUI[ M 3ipatn 1o uoneotdde sanoaxs toumo Auadord ajep () 1o ‘uonezuoyne
uroms sainoexe Jaumo Anadoid ajep (1) jo Ieijiee oy ai0jag Aep yiz[ UeLp Jo1E) 10U papiacid 9q ISR JUSWSIRIS 2INSO[OSI(]

(sioArdxe) 29 s19pust oFeFiow
1104 sjuasardar oym Aatione)

Af YI2AQINDy By iftotiay

"JJSHEI UDY] XU} JO UOINJaX3 0] Joud s1noy {7 1Se9] 18 papIacad oq SN JUOLISIR]S 2INS0}0sIq

(dddD) sontoLd 1jog
ongn g 4of 1aja’y Uojog uog

‘(1esodosd ofniym sooide ‘asimastpio)
(Buipew jo 2jedyIL0 “F-a) JuaS SEM JUSLHIIEIS INSOJISIP JBY YSI[GRISS 0} MO AUIULIDIAP 0} 9{qR 9 PJROYS Japus ]

(s3apus] xey Apredoxd
79 odeduowt ylog syuasardal
ouM ADUIONR) 42USLY ¥ 112GOY

"(1oumo Apadod uo sanjeuad jeuonippe jo uoisodun
10 2IT50]2310] JUaUILIWI) 9SRED POOY 10} PIAIEM 3G p[nod Fuisoo 03 Joud Asaljap pajiew areym uondaoxa aney plroys sny

(VTLdL} HOnDIDO0SSy
Stapuay xoy Anadosg soxafy

HOnIS0 g

FERIGUEN 12 1

"Xg} 10 jleil "g 1} Aq uoneorjdde Jo sABp SSaUISNg ¢ UNIM JoAlep st Jo cajqestjdde 1 TUISO[d 210§a¢ MIIAIOIUT S08)-01-a38] 1B 19AHap ABIN

-dds50d0dd SV J41Md
JUBUIAIE]S INSO[ISK( Jo Sutun Y, A10A1( -F0S 688

H@@.me amumcu wﬂwwamu A0J 8§33 nnm houﬂﬂm—uﬁﬁw » nvbm.&mm nmu.:umcﬂuwmﬂm t_‘._H .—Ougﬁm_uﬁmﬂw

68 191deyy DV L L ‘sormy] saapua xe ], K1adoag ‘suoniso jo uostieduior)

4-88



ADVANCE NOTICE OF PROPOSED RULEMAKING
NOTICE OF STAKEHOLDERS MEETING

From: Office of Consumer Credit Commissioner
To:  Property Tax Lenders Rules Stakeholders
Date:  August 23, 2007

RE:  Advance Notice of Proposed Rulemaking & Notice of Stakeholders Meeting

Summary & Purpose

As required by Senate Bill 1520 ("SB 1520"), the Office of Consumer Credit Commissioner ("OCCC")
plans to recommend that the Finance Commission ("commission") propese rules regarding certain
disclosures and reasonable fees for property tax lenders, The OCCC is seeking input from interested
stakeholders in order to prepare the best possible proposal for presentation to the commission at its
October 19, 2007, meeting. The OCCC hopes that this notice, combined with the upcoming stakeholders
meeting (see below), as well as follow-up communications will enable our agency to balance the needs of
consumers and of lenders in promulgating these rules.

Stakeholders Meeting

The OCCC plans to hold a stakeholders meeting regarding this Advance Notice of Proposed Rulemaking
("ANPR" on Thursday, September 6, 2007, at 1:00 p.m. in the William F. Aldridge Hearing Room (third
floor) of the Finance Commission Building, located at 2601 North Lamar Boulevard, Austin, Texas
78705. Interested parties are invited to attend and provide comments on this ANPR.

Submission of Comments

Comments on the ANPR may be submitted in writing to Laurie Hobbs, Assistant General Counsel, Office
of Consumer Credit Commissioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207 or by email
to laurie.hobbs@occe.state.tx.us. Comments on the ANPR must be received by Friday, September 7,
2007.

Subsequently, the OCCC plans on distributing the proposed rules for precomment. If the commission
votes to approve the rules for comment at the October 19 meeting, then they would be published in the
Texas Register around November 2. The public will be able to provide comments in compliance with the
publication of the rules.

ISSUES RELATED TO DISCLOSURES

Below is a series of questions regarding the procedure and process of property tax lenders providing
disclosures, as well as a request for submissions concerning the content of the disclosures, The first set of
questions relates to the disclosure statement under Texas Tax Code, §32.06(a-4), and the second set of
questions is with regard to the delinquency notice under §32.06(f-1). Both of these subsections were
added to §32.06 by SB 1520. Please note that throughout this ANPR, the term "disclosures” will
sometimes be used to collectively refer to the (a-4) "disclosure statement” as well as the (f-1) delinquency
"notice" as provided in SB 1520. The OCCC invites comment on the following questions.
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The (a-4) Disclosure Statement

SB 1520 revises Texas Tax Code, §32.06 by adding subsection (a-4)(1), which states in pertinent
part:

(a-4)  The Finance Commission of Texas shall:
(1) prescribe the form and content of an appropriate disclosure statement to be
provided to a property owner before the execution of a tax lien transfer . . ..
1. What information should be contained in an "appropriate disclosure statement"” under
§32.06(a-4)? (Note: If you intend on submitting a full draft, model, or example (a-4) disclosure
statement as requested in question 3 below, please disregard this question.)

2. What "form" should the (a-4) disclosure statement follow, i.e. what required formatting should
apply to the (a-4) disclosure statement (e.g. font, type-size, prominence or order of elements)?

3. Please submit suggested drafts, models, or examples for the "content" of the (a-4) disclosure
statement.

4, What does "provided to a property owner' mean under §32.06(a-4)?

5. For the (a-4) disclosure statement, what should serve as proof or receipt in order to document
that the disclosure has been "provided”?

6. In reference to the phrase "before the execution of a tax lien transfer,” specifically when should
the (a-4) disclosure statement "be provided to the property owner"?

The (f-1) Delinguency Notice

SB 1520 revises Texas Tax Code, §32.06 by adding subsection (i-1), as follows:

(1) If an obligation secured by a preexisting first lien on the property Is
delinquent for at least 90 consecutive days and the obligation has been referred to a
collection specialist, the morigage servicer or the holder of the first lien may send a
notice of the delinquency 1o the transferee of a tax lien. The morigage servicer or the first
lienholder is entitled, within six months after the date on which that notice is sent, to
obtain a release of the transferred tax lien by paying the transferee of the iax lien the
amount owed under the contract between the property owner and the transferee. The
Finance Commission of Texas by rule shall prescribe the form and content of the notice
under this subsection.

1. What information should be contained in a "notice of the delinquency"” under §32.06(f-1)?
(Note: If you intend on submitting a full draft, model, or example (f-1) delinquency notice as
requested in question 3 below, please disregard this question.)

2. What "form" should the (i-1) delinquency notice follow, i.e. what required formatting should
apply to the (f-1) delinquency notice (e.g, font, type-size, prominence or order of elements)?

3. Please submit suggested drafts, models, or examples for the "content” of the (f-1) delinquency
notice.
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4. What constitutes "an obligation secured by a preexisting first lien on the property"” being
"delinquent” under §32.06(f-1)7

5. 'What is a "collection specialist” under §32.06(f-1)?

6. What does "send a notice of the delinquency to the transferee of a tax lien" mean under
§32.06(f-1)?

7. For the (f-1) delinguency notice, what should serve as proof or receipt in order to document
that the disclosure has been '"sen[t]"?

8. In reference to the phrase "delinquent for at least 90 consecutive days and the obligation has
been referred to a collection specialist,”” specifically when should the (f-1) delinquency notice be
"sen[t] ... to the transferee of a tax lien"?

ISSUES RELATED TO REASONABLE FEES

Below is a series of questions seeking to determine of scope of the closing costs, fees, and other charges
charged by property tax lenders. Please note that throughout this ANPR, the term "fees" will sometimes
be used to collectively refer to "closing costs, fees, and other charges” as provided in SB 1520. The
QCCC believes that it is critical to first ascertain for what services the fees are used to compensate the
lender. The second set of questions inquires as to reasonable amounts for each of the "closing costs, fees,
and other charges” permitted by Texas Tax Code, §32.06 and SB 1520, and how those fees should be
calculated. The QCCC invites comment on the following questions.

Scope of Fees

SB 1520 adds subsection (a-4)(2), which states in pertinent part:
(a-4)  The Finance Commission of Texas shall:

(2} adopt rules relating to the reasonableness of closing costs, fees, and other
charges permitfed under this section.

Texas Tax Code, §32.06(e) states the following:

(e) A transferee holding a tax lien transferred as provided by this section may not
charge a greater rate of interest than 18 percent a year on the funds advanced. Funds
advanced are limited to the taxes, penalties, interest, and collection costs paid as shown
on the tax receipt, expenses paid to record the lien, plus reasonable closing costs.
(emphasis added)

The OCCC recognizes the above listed moneys that are paid by property tax lenders to the taxing
unit, The only other amount, aside from interest, not paid to the taxing unit under this subsection is
"reasonable closing costs."

1. Regarding that last phrase, what is the scope of ''reasonable closing costs” under §32.06(¢)? In
other words, what are the services provided by property tax lenders that are covered by those
"reasonable closing costs"?
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Under Texas Tax Code, §32.06, the following "fees, and other charges permitted under this
section" are as follows:

(b) . ... The transferee may charge the property owner a reasonable fee for filing
the release. (last sentence)

(-3} ....Ad transferee may charge a reasonable fee for a payoff statement that is
requested after an initial payoff statement is provided. (last sentence)

(g) At any time after the end of the six-month period specified by Subsection (f) and
before a notice of foreclosure of the transferred tax lien is sent, the transferee of the tax
lien or the holder of the tax lien may require the property owner to provide written
authorization and pay a reasonable fee before providing information regarding the
current balance owed by the property owner to the transferee or the holder of the tax
lien.

G) . ... If a foreclosure suit results in foreclosure of the lien, the transferee is
entitled 1o recover attorney's fees in an amount not to exceed 10 percent of the judgment.
(emphasis added)

2. What is the difference between the "reasonable fee" aliowed for a "payoff statement" in
§32.06(f-3) as opposed to the "reasonable fee" allowed for "providing information regarding the
current balance owed" in §32.06(g)?

3. If no foreclosure suit is filed but attorney's fees are incurred by a property tax lender, may a
property tax lender recoup those attorney's fees under §32.06(j) or under some other provision of
§32.067

4, OQutside of the "reasonable closing costs" under §32.06(¢) and the "fees, and other charges
permitted under this section [§32.06]" (see list above), do you agree that no other non-interest
charge is allowed by §32.06 and SB 15207

5. For what services does the interest charged compensate property tax lenders?

Reasconable Amounis

For each of the questions listed below, please include in your answer how the reasonable amounts
should be calculated for each type of fee (e.g. percentage, flat amount, flat amount in tiers, flat
amount with minimums or maximums, combination of methods, or other calculation method). Also,
for any fee that you suggest should be percentage-based, piease list what should be included in the
base amount upon which the fee is charged (e.g. amount of tax lien, amount of tax lien plus
attorney’s fees, or other base amount).

1. Under Texas Tax Code, §32.06(e) (quoted in Scope of Fees section), how do you believe the rules
should establish "reasonable' amount(s) for "closing costs"?

2. Under Texas Tax Code, §32.06(e), what do you believe "reasonable” amount(s) for "closing
costs'' should be?

3. Under Texas Tax Code, §32.06(b) (quoted in Scope of Fees section), how do you believe the
rules should establish ""reasonable” amount(s) for a "fee for filing the release"?
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4. Under Texas Tax Code, §32.06(b), what do you believe "reasonable” amount(s) for a2 "fee for
filing the release' should be? s

5. Under Texas Tax Code, §32.06(f-3) (quoted in Scope of Fees section), how do you believe the
rules should establish '"reasonable' amount({s) for a "fee for a payoff statement"?

6. Under Texas Tax Code, §32.06(f-3), what do you believe "reasonable' amount(s) for a "fee for
a payoff statement" should be?

7. Under Texas Tax Code, §32.06(g) {quoted in Scope of Fees section), how do you believe the
rules should establish "reasonable" amouni(s) for a "fee before providing information regarding
the current balance owed"?

8. Under Texas Tax Code, §32.06(g), what do you believe "reasonable” amount(s) for a 'fee
before providing information regarding the current balance owed" should be?

9. Under Texas Tax Code, §32.06(j) {(quoted in Scope of Fees section), what should reasonable
"attorney's fees' be based upon?

Conclusion

The OCCC greatly appreciates the stakeholders' interest in this ANPR, and thanks you in advance for
your time and consideration of the issues presented. We look forward to working with you in order to
formulate the best possible proposal for the commission.

For More Information
For more information about this ANPR, please contact in the following order: Laurie Hobbs, Assistant
General Counsel, (512) 936-7621; Sealy Hutchings, General Counsel, (512) 936-7623; or Leslie

Pettijohn, Commissioner, (512) 936-7640.
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ADVANCE NOTICE OF PROPOSED RULEMAKING
NOTICE OF STAKEHOLDERS MEETING

From: Office of Consumer Credit Commissioner
To: Property Tax Lenders Rules Stakeholders
Date: August 23, 2007

RE:  Advance Notice of Proposed Rulemaking & Notice of Stakeholders Meeting

Summary & Purpose
As required by Senate Bill 1520 ("SB 1520"), the Office of Consumer Credit Commissioner ("OCCC")

plans to recommend that the Finance Commission ("commission™) propose rules regarding certain
disclosures and reasonable fees for property tax lenders. The OCCC is seeking input from interested
stakeholders in order to prepare the best possible proposal for presentation to the commission. at its
October 19, 2007, meeting. The OCCC hopes that this notice, combined with the upcoming stakeholders
meeting (see below), as well as follow-up communications will enable our agency to balance the needs of
consumers and of lenders in promulgating these rules,

Stakeholders Meeting

The OCCC plans to hold a stakeholders meeting regarding this Advance Notice of Proposed Rulemaking
("ANPR") on Thursday, September 6, 2007, at 1:00 p.m. in the William F. Aldridge Hearing Room (third
floor) of the Finance Commission Building, located at 2601 North Lamar Boulevard, Austin, Texas
78705. Interested parties are invited to attend and provide comments on this ANPR.

Submission of Comments

Comments on the ANPR may be submitted in writing to Laurie Hobbs, Assistant General Counsel, Office
of Consumer Credit Commissioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207 or by email
to laurie.hobbs@ocec.state.tx.us. Comments on the ANPR must be received by Friday, September 7,

2007,

Subsequently, the OCCC plans on distributing the proposed rules for precomment. If the commission
votes to approve the rules for comment at the October 19 meeting, then they would be published in the
Texas Register around November 2. The public will be able to provide comments in compliance with the
publication of the rules.

ISSUES RELATED TO DISCLOSURES

Below is a series of questions regarding the procedure and process of property tax lenders providing
disclosures, as well as a request for submissions concerning the content of the disclosures. The first set of
questions relates to the disclosure statement under Texas Tax Code, §32.06(a-4), and the second set of
questions is with regard to the delinquency notice under §32.06(f-1). Both of these subsections were
added to §32.06 by SB 1520. Please note that throughout this ANPR, the term "disclosures" will
sometimes be used to collectively refer to the (a-4) "disclosure statement" as well as the {(f-1) delinquency
"notice" as provided in SB 1520. The OCCC invites comment on the following questions.
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The (a-4) Disclosure Statement

SB 1520 revises Texas Tax Code, §32.06 by adding subsection (a-4)(1), which states in pertinent
part:

(a-4)  The Finance Commission of Texas shall:
(1) prescribe the form and content of an appropriate disclosure statement to be
provided to a property owner before the execution of a tax lien transfer . . ..

1. What information should be contained in an "appropriate disclosure statement” under
§32.06(a-4)? (Note: If you intend on submitting a full draft, model, or example (a-4) disclosure
statement as requested in question 3 below, please disregard this question.)

o Statement including the following language and typeface: “YOU COULD FACE

FORECLOSURE AND LOSE YOUR PROPERTY OR HOME IF YOU MISS A SCHEDULED
. PAYMENT AND/OR VIOLATE THE TERMS OF THIS AGREEMENT.”

o  “You may have other alternatives other than taking out this property tax loan. You may use
another credit instrument or negotiate with the taxing district to pay off or resolve your account
(balance).”

e “You may choose to retain legal counsel or to seek advice from a 3" party in advance of entering
into this contract.”

2. What "form" should the (a-4) disclosure statement follow, i.e. what required formatting should
apply to the (a-4) disclosure statement (e.g. font, type-size, prominence or order of elements)?

The text of the disclosure statement should be at least 12pt typeface, and use BOLD for important
disclosure features, as determined by the commission.

3. Please submit suggested drafts, models, or examples for the "content” of the (a-4) disclosure
statement,

4. What does "provided to a property owner' mean under §32.06(a-4)?

No comment

5. For the (a-4) disclosure statement, what should serve as proof or receipt in erder to document
that the disclosure has been "provided''?

The property owner must sign the disclosure statement and mail, deliver, or transmit the form separately
from the other documentation.

6. In reference to the phrase "before the execution of a tax lien transfer," specifically when should
the (a-4) disclosure statement "be provided to the property owner"?

The disclosure statement must be provided at least 24 hours prior to the execution of a tax lien transfer.

The (£-1) Delinquency Notice

$B 1520 revises Texas Tax Code, §32.06 by adding subsection (f-1), as follows:
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(-1) If an obligation secured by a preexisting first lien on the property is
delinquent for at least 90 consecutive days and the obligation has been referred to a
collection specialist, the morigage servicer or the holder of the first lien may send a
notice of the delinquency to the transferee aof a tax lien. The morigage servicer or the first
lienholder is entitled, within six months after the date on which that notice is sent, to
obtain a release of the transferred tax lien by paying the transferee of the tax lien the
amount owed under the contract between the property owner and the transferee. The
Finance Commission of Texas by rule shall prescribe the form and content of the notice
under this subsection.

1. What information should be contained in a “notice of the delinquency"” under §32.06(f-1)?
{Note: If you intend on submitting a full draft, model, or example (f-1) delinquency notice as
requested in question 3 below, please disregard this question.)

No comment

2. What "form" should the (f-1) delinquency notice follow, i.e. what required formatting should
apply to the ({-1) delinquency notice (e.g. font, type-size, prominence or order of elements)?

No comment

3. Please submit suggested drafts, models, or examples for the ""content” of the (f-1) delinquency
notice,

No comment

4. What constitutes "an obligation secured by a preexisting first lien on the property” being
"delinquent' under §32.06(f-1)?

No comment _
5. What is a "collection specialist" under §32.06(f-1)?

No comment

6. What does "send a notice of the delinquency to the transferee of a tax lien" mean under
§32.06(f-1)?

No comment

7. For the (f-1) delinquency notice, what should serve as proof or receipt in order to document
that the disclosure has been "senjt]"?

No comment
8. In reference to the phrase "delinquent for at least 90 consecutive days and the obligation has

been referred to a collection specialist,”" specifically when should the (f-1) delinquency notice be
"senft] ... to the transferee of a tax lien"?

ISSUES RELATED TO REASONABLE FEES
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Below is a series of questions seeking to determine of scope of the closing costs, fees, and other charges

charged by property tax lenders. Please note that throughout this ANPR, the term "fees" will sometimes
be used to collectively refer to “closing costs, fees, and other charges" as provided in SB 1520. The
OCCC believes that it is critical to first ascertain for what services the fees are used to compensate the
lender. The second set of questions inquires as to reasonable amounts for each of the "closing costs, fees,
and other charges” permitted by Texas Tax Code, §32.06 and SB 1520, and how those fees should be
calculated. The OCCC invites comment on the following questions.

Scope of Fees

SB 1520 adds subsection (a-4)(2), which states in pertinent part:
(a-4)  The Finance Commission of Texas shall:

(2) adopt rules relating to the reasonableness of closing costs, fees, and other
charges permitted under this section.

Texas Tax Code, §32.06(e) states the following:

fe; A4 transferee holding a tax lien transferred as provided by this section may not
charge a greater rate of interest than 18 percent a year on the funds advanced. Funds
advanced are limited to the taxes, penalties, interest, and collection costs paid as shown
on the tax receipt, expenses paid (o record the lien, plus reasonable closing costs.
(emphasis added)

The OCCC recognizes the above listed moneys that are paid by property tax lenders to the taxing
unit. The only other amount, aside from interest, not paid to the taxing unit under this subsection is
"reasonable closing costs."

1. Regarding that last phrase, what is the scope of "reasonable closing costs" under §32.06(e)? In
other words, what are the services provided by property tax lenders that are covered by those
"reasonable closing costs"?

Property tax lenders are not typically providing services that warrant substantial closing costs. Compared
to other loan originators, property tax lenders often are not providing auxiliary services that could benefit
CONSUMETS. '

Under Texas Tax Code, §32.06, the following "fees, and other charges permitted under this
section' are as follows:

() . ... The transferee may charge the property owner a reasonable fee for filing
the release. (last sentence)

(*3) ....A transferee may charge a reasonable fee for a payoff statement that is
requested after an initial payoff statement is provided. (last sentence)

(g) At any time after the end of the six-month period specified by Subsection (f) and
before a notice of foreclosure of the wransferred tax lien is sent, the transferee of the tax
lien or the holder of the tax lien may require the property owner to provide writlen
authorization and pay a reasonable fee before providing information regarding the
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current balance owed by the property owner to the transferee or the holder of the tax
lien.

G) . ... If a foreclosure suit results in foreclosure of the lien, the transferee is
entitled to recover atforney's fees in an amount not to exceed 10 percent of the judgment.
(emphasis added)

2. What is the difference between the 'reasonable fee" allowed for a "payoff statement" in
§32.06(1-3) as opposed to the ''reasonable fee" allowed for "providing information regarding the
current balance owed" in §32.06(g)?

For one, a “reasonable fee” charged to a lienholder or mortgage servicer should be considered and
calculated differently than a “reasonable fee” charged to a property owner facing foreclosure.
Accordingly, the latter fee should be negligible.

3. If no foreclosure suit is filed but attorney's fees are incurred by a property tax lender, may a
property tax lender recoup those attorney's fees under §32.06(j) or under some other provision of
§32.06?

No comment

4. OQutside of the "reasonable closing costs" under §32.06(e) and the 'fees, and other charges
permitted under this section [§32.06]" (see list above), do you agree that no other non-interest
charge is allowed by §32.06 and SB 15267

Yes

5. For what services does the interest charged compensate property tax lenders?

No comment.

Reasonable Amounis

For each of the questions listed below, please include in your answer how the reasonable amounts
should be calculated for each type of fee (e.g. percentage, flat amount, flat amount in tiers, flat
amount with minimums or maximums, combination of methods, or other calculation method). Also,
for any fee that you suggest should be percentage-based, please list what should be included in the
base amount upon which the fee is charged (e.g. amount of tax lien, amount of tax lien plus
attorney's fees, or other base amount).

1. Under Texas Tax Code, §32.06(¢) (quoted in Scope of Fees section), how do you believe the rules
should establish "reasonable" amount(s) for "closing costs™?

Yes

2. Under Texas Tax Code, §32.06(e), what do youn believe "reasonable" amount(s} for "closing
costs' should be?

When settling on a “reasonable” amount of closing costs, the OCCC should consider an amalgam of
related principles. First, the property tax loan should serve as a life preserver, instead of an anvil. As
such, the loan should enable the property owner to repay the loan in a timely manner, and enable them to
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meet other basic needs. As such, additionai lender fees should be minimized in order to compe! property
tax lenders to compete primarily on the interest rate.

Second, the OCCC should establish closing costs that are line with other similar consumer loan products.
Currently, no consumer loan in the marketplace charges in excess of 15% of the origination (property tax
payoff) for closing costs. As mentioned, home mortgages (0-6%), payday loans (20-25%), credit cards
3%), and home equity regulations (3%) represent examples of similar consumer credit (secured or
unsecured) that typically include closing costs for borrowing capital or transferring a financial obligation
from entity to another. Insofar as extraordinary transactions compel property tax lenders to conduct
atypical activities (e.g. title resolution, expedition), those fees and activities should not be considered
within the scope of “reasonable” closing costs. In other words, the typical borrower (and transaction)
should not be penalized with additional fees, and, in essence, subsidize the atypical borrower (and
transaction) that is more expensive to serve. Property tax lenders have the option of declining these more
time-consuming and complicated transactions, or referring them to other specialists to resolve non-core
issues unrelated to the direct lending of capital, extension of credit, and tax lien transfer.

Third, borrowers with higher tax payoff amounts should pay proportionately more, and the borrowers
with lower tax payoff amounts should pay proportionately less. However, we agree with many
stakeholders in contending that each transaction carries a certain amount of invariable costs regardless of
the property tax payoff amount. Moreover, property tax lenders should expect to recoup essential fees for
typical transactions, but not for expenses associated with the cost of doing business. Accordingly, the
OCCC should develop baseline “pass-through” fees that enable this expense recovery for lenders. We
believe that a more reasonable schedule of closing costs will spur further innovation and efficiency that
would improve service delivery and market competition.

Qur proposal for calculating “reasonable” closing costs is as follows:
The greater of $500 or 15% of the property tax payoff amount, with no additional fees.

3. Under Texas Tax Code, §32.06(b) (quoted in Scope of Fees section), how do you believe the
rules should establish "reasonable™ amount(s) for a "fee for filing the release"?

The methodology for determining a reasonable fee for filing the release should depend on the fees
charged by the taxing unit for such an activity. If the taxing units do not typically charge a fee for filing a
release, then no additional fee shall be assessed for this activity. Property tax lenders have begun the
practice of filing the release themselves in order to gain additional confidence about the validity of their
transactions.

4, Under Texas Tax Code, §32.06(b), what do you believe "reasonable” amount(s) for a "fee for
filing the release™ should be?

See above. Notwithstanding the fees charged by the taxing unit, such a filing fee should not exceed $20.

5. Under Texas Tax Code, §32.06(f-3) (quoted in Scope of Fees section), how do you believe the
rules should establish "reasonable” amount(s) for a "fee for a payoff statement”?

For clarification purposes, the rules should not permit a fee for an initial payoff statement. For an
additional payoff statement provided via electronic transmission (email) or obtained in person by the
property owner, the rules should not allow a fee.
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6. Under Texas Tax Code, §32.06(f-3), what do you believe "reasonable"” amount(s) for a "fee for
a payoff statement" should be?

As mentioned above, no fee should be allowed for an email or in-person receipt of an additional payoff
statement. If sent via mail, the fee shall not exceed $10.

7. Under Texas Tax Code, §32.06(g) (quoted in Scope of Fees section), how do you believe the
rules should establish "reasonable’” amount(s) for a "fee before providing information regarding
the current balance owed"?

The commission should undertake an analysis to determine true additional costs that are not included in
the “cost of doing business.” The only obvious cost may be contacting the property owner to obtain
authorization, which is not substantial. We argue that this requirement does not pose a considerable
burden, and therefore should not warrant substantial fees, if any.

8. Under Texas Tax Code, §32.06(g), what do you believe "reasonable” amount(s) for a "fee
before providing information regarding the current balance owed™ should be?

For this subsection, such a “reasonable” fee should be limited, between $0-320.

9. Under Texas Tax Code, §32.06(j) (quoted in Scope of Fees section), what should reasonable
"attorney's fees" be based upon?

No comment.

Conclusion

The OCCC greatly appreciates the stakeholders' interest in this ANPR, and thanks you in advance for
your time and consideration of the issues presented. We look forward to working with you in order to
formulate the best possible proposal for the commission.

For More Information

For more information about this ANPR, please contact in the following order: Laurie Hobbs, Assistant
General Counsel, (512) 936-7621; Sealy Hutchings, General Counsel, (512) 936-7623; or Leslie
Pettijohn, Commissioner, (512) 936-7640.
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To: Office of Consumer Credit Commissioner
From: Kenneth M. Culbreth, Jr.
Date: September 7, 2007

Re: Commentary Responsive to Advance Notice of Proposed Rulemaking & Notice of
Stakeholders Meeting (Senate Bill 1520)

In response to the invitation by the Office of Consumer Credit Commissioner ("QCCC) to
submit written commentary responsive to the Advance Notice of Proposed Rulemaking
(*ANPR™ & Notice of Stakeholders Meeting (Senate Bill 1520} dated August 23, 2007 and
setting the meeting for stakeholders for September 6, 2007 at the Finance Commission Building
in Austin, please accept the following as initial input responsive to the questions asked by the
OCCC in the ANPR. The comments offered follow each question.

ISSUES RELATED TO DISCLOSURES

Below is a series of questions regarding the procedure and process of property tax lenders
providing disclosures, as well as a request for submissions concerning the content of the
disclosures. The first set of questions relates to the disclosure statement under Texas Tax Code,
§32.06(a-4), and the second set of questions is with regard to the delinquency notice under
§32.06(f-1). Both of these subsections were added to §32.06 by SB 1520. Please note that
throughout this ANPR, the term "disclosures” will sometimes be used to collectively refer to the
(a-4) "disclosure statement” as well as the (f-1) delinquency "notice” as provided in SB 1520.
The OCCC invites comment on the following questions.

The (a-4) Disclosure Statement

SB 1520 févises Texas Tax Code, §32.06 by adding subsection (a-4)(1), which states m
pertinent part:

(a-4) The Finance Commission of Texas shall:
(1) prescribe the form and content of an appropriate disclosure statement
to be provided to a property owner before the execution of a tax lien transfer . . ..

1. What information should be contained in an "appropriate disclosure statement” under
§32.06(a-4)? (Note: If you intend on submitting a full draft, model, or example (a-4)
disclosure statement as requested in question 3 below, please disregard this question.)

The disclosure statement must, at the Ieast,:

(1)  specify the amount of all fees, charges and interest rate the proposed transferee will
charge in connection with the transfer of the tax lien and any contract under Section 32.065,
describing all of same with particularity so that the consumer property owner is aware upfront of
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4-102

the fees (closing costs) and the potential amount thereof, the monthly payment amount, the term
of the loan (how long to pay it back), escrow amounts, late fees, attorney’s fees (this allows the
tax payer to shop around and compare);

@ warn the property owner that the fax lien lender can foreclose its lien and the
taxpayer can LOSE THEIR HOME; (the tax lien lenders send solicitation notices to property
owners which may lead them to believe that property owners are about to Jose their home to the
governmental taxing entities by sheriff’s sale which may lead the property owner to believe that
they cannot lose their home to the foreclosure of the transferred tax lien);

(3)  warn the property owner that entering into the tax lien transfer transaction may
constitute a violation of agreements relating to existing liens encumbering the property, thereby
permitting the holders of such liens to foreclose the property (informing the property owner of
the fact that entering into this tax lien transfer transaction is a default under their current

" mortgage loan and the consequences thereof);

(4)  advise the property owner that the holders of existing liens may, if requested,
agree to pay outstanding taxes and charge a lower Interest rate, or establish an escrow
arrangement and charge no interest;

(5)  advise the property owner that the taxing entities are authorized to enter into
instaliment agreements with them to allow them to pay their property taxes over time;

(6)  warn the property owner that unless they agree, in writing, the tax lien lender
cannot pay/loan on the property owxer’s non-delinquent taxes (otherwise, the tax lien lender will
escrow additional amounts for future (non-delinquent) taxes increasing the monthly payment by
the property owner) (see §32.06 (a-2) (2) (B) requiring property owner to execute an
authorization consenting to a transfer of the tax lien for both delinquent and non-delinquent taxes
in order to allow tax lien lender to pay/loan and have tax lien transferred on non-delinquent
taxes. THIS AUTHORIZATION SHOULD ALSO BE IN A SEPARATE DOCUMENT);

(7N recommend that if the property owner has any questions about the proposed
transfer, or if the property owner has any complaints or questions about the proposed transferee,
the owner may contact the OCCC and specify an address and toll-free contact number for that

purpose.

2. What "form” should the (a-4) disclosure statement foliow, i.e. what required formatting
should apply to the (a-4) disclosure statement (e.g. font, type-size, prominence or order of
elements)?

It should be conspicuously printed, typed in a size equal to at least 10-point boldface or the
computer equivalent (at least as conspicuous as the various solicitation notices sent out by the
tax lien lenders). Such notices may be reviewed upon request.

In that vein, the OCCC should regulate these solicitation notices being sent by the tax lien
lenders to the property owners as follows:
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s Tax lien lenders directly solicit property owners/taxpayers and induce them to take out a
loan for what is represented to be the payment of delinquent taxes. However, the loan is
for an amount greatly in excess of the delinquent taxes (and often for non-delinquent
taxes). Once the taxpayer has defauited, the tax lien lender adds additional post default
fate fees, collection charges and attorney’s fees to the debt, making it very difficult for
the property owner to cure the default. The entire debt is then accelerated and the
transferred lien is foreclosed potentially causing the property owner to lose their
homestead. (One tax lien lender testified at the stakeholder’s meeting on September 6,
2007 that it had posted 60 homes for foreclosure in September 2007).

o Tax lien lenders send to homeowners these direct mass mailings with glossy depictions of
sheriff’s sales showing property being auctioned off for failure to pay taxes and with
language in bold, underscored or all capital letters such as: “NOTICE OF TAX LIEN -
URGENT NOTICE!!” and “TO PREVENT FURTHER ACTION AGAINST YOUR
PROPERTY YOU MUST ACT TODAY!!” and “FINAL NOTICE - YOU MAY BE
SUBJECT TO A LAWSUIT UNLESS YOU ACT NOW!!” and “FORECLOSURE
couLp BE PENDING BECAUSE oF DELIQUENT PROPERTY TAXES” and “Legal action
can begin at any time. Your mortgage company could pay your taxes which could more
than double your mortgage payment.”

»  Such scare tactics have a tendency to deceive the homeowners and cause them to act
under duress when entering into these tax lien loans.

For the above reasons, the OCCC shonld make sure the Disclosure Statement negates the
potential for deception and duress which may be caused by the above mail solicitations.
Additionally, and well within the authority of the OCCC, it should promulgate a uniform
solicitation notice to be used by all tax lien lenders and regulate the tax lien lenders accordingly
under HB 2138 (Chapter 351 of the Texas Finance Code).

3. Please submit suggested drafts, models, or examples for the "content" of the (a-4)
disclosure statement.

I will respectfully defer to the OCCC.
4. What does "provided to a property owner" mean under §32.06(a-4)?

The disclosure statement should be hand-delivered to the property owner at the office of the
tax lien lender, an attorney's office, or title company (compare Tex. Const. art. XVi,
§50(a)(5XD)) with a written acknowledgement (notarized) of receipt signed by the property
owner at the end of the document. Further, the disclosure statement (and all documents
signed by the tax payer/property owner relating to the transferred tax lien) must be signed by
both spouses if the property owner is married. Compare §53.254 (c) of Property Code
requiring both spouses to sign improvement contract to fix lien on homestead and Tex.
Const. art. XVI, §50(a)}(5)A)] requiring both spouses to sign home equity lien on
homestead),
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5, For the (a-4) disclosure statement, what should serve as proof or receipt in order fo
document that the disclosure has been "provided"?

Same as answer to No. 4 above.

6. In reference to the phrase "before the execution of a tax lien transfer," specifically
when should the (a-4) disclosure statement "be provided to the property owner"?

The disclosure statement must be provided to the property owner and signed by the property
owner “not later than the 12th day before the earlier of (i) the date a property owner executes a
sworn document described by Section 32.06(a-1) or (2) the property owner’s executes an
application for credit with the tax lien lender. Compare Tex. Const. art. XVI, §50(a)(6)(M)(1)]
(12 day cooling-off period for home equity lending on homsstead),

The (£-1) Delinquency Notice
SB 1520 revises Texas Tax Code, §32.06 by adding subsection (f-1), as follows:

(f-1) If an obligation secured by a preexisting first lien on the property is
delinguent for at least 90 consecutive days and the obligation has been referred to
a collection specialist, the mortgage servicer or the holder of the first lien may
send a notice of the delinquency to the transferee of a tax lien. The morigage
servicer or the first lienholder is entitled, within six months after the date on
which that notice is sent, to obtain a release of the transferred tax lien by paying
the transferee of the tax lien the amount owed under the contract between the
property owner and the transferee. The Finance Commission of Texas by rule
shall prescribe the form and content of the notice under this subsection,

1. What information should be contained in a "notice of the delinquency” under §32.06(f-
1)? (Note: If you intend on submitting a full draft, model, or example (f-1) delinquency
notice as requested in question 3 below, please disregard this question.)

The “notice of delinquency” in 32.06(f-1) is the same notice required to be sent by the tax
lien lender in §32.06(f). However, the notice of delinquency to be sent by the first lien holder to
the tax lien lender under §32.06(f-1) is not mandatory, while the notice of delinquency to be sent
by the tax lien lender to the first lien holder under 32.06(f) is mandatory. Accordingly and
logically (to again establish uniformity), the notices should be identical in form, regardless of the
fact that OCCC is required to prescribe the form and content of the permissive notice sent by the
first lien holder in §32.06(f-1), yet §32.06(f) does not reference this prescription by the OCCC
for the required notice.
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2. What "form" should the (1) delinquency notice follow, i.e. what required formatting
should apply to the (f-1) delinquency notice (e.g. font, type-size, prominence or order of
elements)?

1t should, at the least, contain the information set forth in a payoff statement defined by
Section 12,017, Property Code (as stated in §32.06(f-3)). Further, because the tax lien lender is
required to give the first lien holder notice of delinquency between the 90% and 120 day of
delinquency (see §32.06 (f)), the “current balance owed” to cure the default (with itemized
amounts owed) should be set forth therein along with a payment history to confirm the
delinquency and the pay-off statement information.

3. Please submit suggested drafts, models, or examples for the "content" of the (f-1)
delinquency notice.

I will respectfully defer to the OCCC.

4. What constitutes "an obligation secured by a preexisting first lien on the property”
being "delinquent" under §32.06(f-1)?

As to the homestead, any mechanic’s lien, vendor’s lien or deed of trust lien and other liens
allowed to encumber the homestead under Section 41,001 of the Texas Property Code which are
recorded in the appropriate real property records prior in time to the recording of the transferred
tax lien (as required by Section 32.06(d) in each county in which the property encumbered by the
transferred tax lien is located).

5. What is a "collection specialist” under §32.06(f-1}?
1 will respectfully defer to the OCCC.

6. What does "send a notice of the delinguency to the transferee of a tax lien" mean under
§32.06(f-1)?

Since the notices in both (f) and (f-1) should be identical in form, it would be logical to use
the same method of transmittal as set forth in §32.06(f) — certified mail.

7. For the (f-1) delinquency notice, what should serve as proof or receipt in order fo
document that the disclosure has been "sen{t]"?

Since the notices in both (f) and (f-1) should be identical in form, it would be logical to use
the same proof as set forth in §32.06(f) — certified mail.

8. In reference to the phrase "delinguent for at least 50 consecutive days and the
obligation has been referred to a collection specialist," specifically when should the (£-1)
delinquency notice be "sen[t] . .. to the transferee of a tax lien n?

Since the notices in both (F) and (f-1) should be identical in form, it would be logical to use
the same 120 day period set forth in §32.06(f).
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ISSUES REL D TORE NABLE FEES

Below is 2 series of questions seeking to determine of scope of the closing costs, fees, and other
charges charged by property tax lenders. Please note that throughout this ANPR, the term "fees"
will sometimes be used to collectively refer to "closing costs, fees, and other charges” as
provided in SB 1520. The OCCC believes that it is critical to first ascertain for what services the
fees are used to compensate the lender. The second set of questions inquires as to reasonable
amounts for each of the "closing costs, fees, and other charges” permitted by Texas Tax Code,
§32.06 and SB 1520, and how those fees should be calculated. The OCCC invites comment on
the following questions.

_Scope of Fees

SEB 1520 adds subsection (a-4)(2), which states in pertinent part:
(a-4) The Finance Commission of Texas shall:

(2) adopt rules relating to the reasonableness of closing costs, fees, and
other charges permitted under this section.

Texas Tax Code, §32.06(e) states the following:

(¢) A transferee holding a tax lien transferred as provided by this section may
not charge a greater rate of interest than 18 percent a year on the Sfunds
advanced. Funds advanced are limited to the taxes, penaities, interest, and
collection costs paid as shown on the tax receipt, expenses paid to record the lien,
plus reasonable closing costs.

(emphasis added)

The OCCC recognizes the above listed moneys that are paid by property tax jenders to the
taxing unit. The only other amount, aside from interest, not paid to the taxing unit under
this subsection is "reasonable ¢losing costs.”

1. Regarding that last phrase, what is the scope of " reasonable closing costs" under
§32.06(e)? In other words, what are the services provided by property tax lenders that are
covered by those "reasonable closing costs"?

“Reasonable closing costs” should not exceed 3% of the amount of taxes, penalties,
interest, and collection costs paid as shown on the tax receipt from the tax collector (as
required by §32.06(b)) and should be limited to application fees, fees to originate,
evaluate, maintain, record, broker, insure or service the loan, including attorneys’ fees for
document preparation.

As stated in 32,06(e), “Funds advanced” are limited to the taxes, penalties, interest, and
collection costs paid as shown on the tax receipt, expenses paid to record the lien, plus
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reasonable closing costs. The 3% limitation on closing costs is exactly what was
implemented by the legislature regarding home equity lending which states “not to
exceed 3% of original principal amount of loan” and applies for all home equity loan
closing expenses (application fees and fees to originate, evaluate, maintain, record, insure
or service, including attorneys’ fees for document preparation) as codified at Tex. Const.
art. XVI, §50(2)(6)(E)].) Home equity lending is very similar to tax lien lending in that it
allows the creation of a Hen on the homestead. Accordingly, the same safeguards should
be implemented, regardless of whether the loan is for a lesser amount. In those instances
of smaller loans, the tax lien lenders have much less risk and appraisals, evaluations, title
policies, inspections etc. are not necessary. In any event, tax lien lenders should not be
allowed to charge exorbitant closing costs (with up to 18% interest thereon as allowed by
32.06(e)) and convert same to what the call tax lien debt. The charging of these closing
costs are where some tax lien lenders have abused the process.

Under Texas Tax Code, §32.06, the following "fees, and other charges permitted under this
section” are as follows:

(b) . ... The ransferee may charge the property owner a reasonable fee for
filing the release. (last sentence)

(f-3) ....Aansferee may charge a reasonable fee for a payoff statement
that is requested after an initial payoff statement is provided. (last sentence)

(g) At any time after the end of the six-month period specified by Subsection
() and before a notice of foreclosure of the transferred tax lien is sent, the
transferee of the tax lien or the holder of the tax lien may require the property
owner to provide written authorization and pay a reasonable fee before
providing information regarding the current balance owed by the property
owner to the transferee or the holder of the tax lien.

() ....Ifaforeclosure suit results in foreclosure of the lien, the transferee is
entitled to recover attorney's fees in an amount not to exceed 10 percent of the
Jjudgment.(emphasis added)

2 What is the difference between the "reasonable fee" allowed for a "payoff statement”
in §32.06(f-3) as opposed to the "reasonable fee" allowed for "providing information
regarding the current balance owed" in §32.06(g)7

No difference. Section 32.06(f-3) and Section 32.06(g) should be read to be consistent.
There should be no difference between the fee and the information given. The payoff statement
must meet the requirements of a payoff statement defined by Section 12.017, Property Code (as
stated in §32.06(£-3)). Section 32.06(g) is redundant and was inadvertently left in the statute as it
was connected to the 6 month rule in the old §32.06 (f) which allowed a preexisting lienholder to
pay off the tax lien loan within 6 months after the transferred tax lien is recorded. Now, no
written authorization is required as provided by §32.06(f-3) because the transferee is now
required to give the pay-off information as permitted by 15 U.S.C. Section 6802 and 12 C.F.R.
Part 216 (the Gramm Leach Bliley Act - federal law provisions which govern customer privacy
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issues. This amendment (§32.06(f-3)) was added because tax lien lenders would say they have a
contractual agreement with their customer not to release any information to outside parties as an
excuse not to give first lien mortgage lender a payoff statement. Or tax lien lenders would
require the mortgage lender to obtain customer authorization before they gave mortgage lender a
payoff statement. This provision says despite any contractual agreement, the tax lien lender must
give mortgage lender the payoff information.) Further, because the tax lien lender is now
required to give the first lien holder notice of delinquency between the 90"™ and 120" day of
delinquency (see §32.06 (f)), such notice would include the “current balance owed” to cure the
default (with itemized amounts owed) should be set forth therein along with a payment history to
confirm the delinquency and the pay-off statement information.

3. If no foreclosure suit is filed but attorney's fees are incurred by a property fax lender,
may a property tax lender recoup those attorney's fees under §32.06(3) or under some other

- provision of §32.06?

This is a major problem with tax lien lending. Some tax lien lenders are charging excessive
attorney’s fees for collection, demand letters, acceleration letters, foreclosure notices and making
it difficult if not impossible for the tax payers to pay, then passing the obligation to the first lien
holder, to the extent one exists. However, the ultimate victim is the consumer property owner.
In the event the OCCC does allow the recoupment of (charging of) attorney’s fees, same should
be limited to 10% of the “funds advanced” as that term is defined in Section 32.06(e).
Additionally such attorney’s fees should be only allowed when charged to the tax lien lender by
an attorney who is not a salaried employee of the tax lien lender if the fees are evidenced by a
statemnent for services rendered.

4. Outside of the "reasonable closing costs” under §32.06(¢) and the *fees, and other
charges permitted under this section [§32.06]" (see list above), do you agree that no other
non-interest charge is allowed by §32.06 and SB 15207

Yes. However, tax lien lenders are charging for preparation of Releases of Lien, which
should be prohibited. See application of Federal Truth-in-Lending to same.

5. For what services does the interest charged compensate property tax lenders?

I will respectfully defer to the OCCC.

Reasonable Amounts

For each of the questions listed below, please include in your answer how the reasonable
amounts should be calculated for each type of fee (e.g. percentage, flat amount, flat amount
in tiers, flat amount with minimums or maximums, combination of methods, er other
calculation method). Also, for any fee that you suggest should be percentage-based, please
list what should be included in the base amount upon which the fee is charged (e.g. amount
of tax lien, amount of tax lien plus attorney's fees, or other base amount),
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1. Under Texas Tax Code, §32.06(e) (quoted in Scope of Fees section), how do you believe
the rules should establish "reasonable" amount(s) for "closing costs"?

“Reasonable closing costs” should not exceed 3% of the amount of taxes, penalties,
interest, and collection costs paid as shown on the tax receipt from the tax collector (as
required by §32.06(b)) and should be limited to application fees, fees to originate,
evaluate, maintain, record, broker, insure or service the loan, including attorneys’ fees for
document preparation.

As stated in 32.06(e), “Funds advanced” are limited to the taxes, penalties, interest, and
collection costs paid as shown on the tax receipt, expenses paid to record the lien, plus
reasonable closing costs. The 3% limitation on closing costs is exactly what was
implemented by the legislature in 2003 regarding home equity lending which states “not
to exceed 3% of original principal amount of loan” and applies for all home gquity loan
closing expenses (application fees and fees to originate, gvaluate, maintain, record, insure
or service, including attorneys’ fees for document preparation) as codified at Tex. Const.
art. XV, §50(2)(6)(E)].) Home equity lending is very similar to tax lien lending in that it
allows the creation of a lien on the homestead. Accordingly, the same safeguards should
be implemented, regardless of whether the loan is for a lesser amount. In those instances
of smaller loans, the tax lien lenders have much less risk and appraisals, evaluations, title
policies, inspections etc are not necessary. In any event, tax lien Ienders should not be
allowed to charge exorbitant closing costs (with up to 18% interest thereon as atllowed by
32,06(e)) and convert same to what the call tax lien debt. The charging of these closing
costs are where some tax lien lenders have abused the process.

2 Under Texas Tax Code, §32.06(e), what do you believe "reasonable" amouni(s) for
"¢losing costs” shouid be? :

See answer to No. 1 above,

3. Under Texas Tax Code, §32.06(b) (guoted in Scope of Fees section), how do you believe
the rules should establish "reasonable” amount(s) for a "fee for filing the release"?

This should be a pass through cost of exactly what is charged by the governmental entity for
filing/recording the release. However, tax lien lenders are charging attorneys’ fees for the

preparation of a Release of Lien and including same in the pay-off. This charge should be
prohibited,

4. Under Texas Tax Code, §32.06(b), what do you believe "reasonable” amount(s) for a
*fee for filing the release" should be?

See answer to No. 3 above,
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5. Under Texas Tax Code, §32.06(f-3) (quoted in Scope of Fees section), how do you
believe the rules should establish "reasonable” amount(s) for a "fee for a payoff
statement” ?

$5.00. Some mortgage lenders do not even charge a fee for a pay-off statement. It certainly
should not be $50 to $100, as charged by some tax lien lenders. Most lenders have software
programs that perform the pay-off calculations and insert on a pre-printed pay-off statement.
This information should be available without significant expense to the consumer, the majority
of whom obviously are already having problems paying their debts. And, this fee should only be
charged for a payoff statement, after an initial payoff statement is provided. Seg §32.06 (£-3).

6. Under Texas Tax Code, §32.06(f-3), what do you believe "reasonable” amount(s) for a
"“fee for a payoff statement" should be?

Same answer as No. 5 above.

7. Under Texas Tax Code, §32.06(g) (quoted in Scope of Fees section), how do you believe
the rules should establish "reasonable” amouni(s) for a "fee before providing information
regarding the current balance owed"?

Same answer as No. 5 above.

8. Under Texas Tax Code, §32.06(g), what do you believe "reasonable” amount(s) for a
"fee before providing information regarding the current balance owed" should be?

Same angwer as No. 5 above.

9. Under Texas Tax Code, §32.06(j) (quoted in Scope of ¥ees section), what should
reasonable "attorney's fees” be based upon?

As stated above, this is a major problem with tax lien lending. Some tax lien lenders are
charging excessive attorney’s fees for title work, document preparation, collection, demand
letters, acceleration letters, foreclosure notices and making it difficult if not impossible for the
tax payers to pay, then passing the obligation to the first lien holder, to the extent one exists.
However, the ultimate victim is the consumer property owner.

Section 32.06(j) limits the recovery of attorney’s fees to 10% of the judgment. However, the
OCCC should also limit attorney’s fees for collection, including non-judicial sales and TRCP
736 sales, to 10% of the “funds advanced” as that term is defined in 32.06(e). Additionally such
fees should be only allowed when charged to the tax lien lender by an attorney who is not a
salaried employee of the tax lien lender if the fees are evidenced by a statement for services
rendered.

At the stakeholder’s meeting on September 6, 2007, there was some testimony given stating
that the OCCC did not have the authority under Section 32.06 to regulate attorneys’ fees. I
strongly disagree. SB 1520 adds subsection (a-4)(2), which states in pertinent part:
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(a-4) The Finance Commission of Texas shall:

(2) adopt rules relating to the reasonableness of closing costs, fees, and
other charges permitted under this section.

Attorney's fees are expressly “fees permitted under this section.” Accordingly, the OCCC clearly
has anthority to adopt rules relating to the reasonableness of attorneys’ fees from the documents
preparation stage, through collection, foreclosure and lien release.

Additionally, other fees/charges which the OCCC needs to address because of abuses
committed by some tax lien lenders are late fees (delinquency charges) and NSF fees. The
proposed rules regarding same are as follows:

(a)  Late fees. If an installment payment remains unpaid after the 10™ day it is due, the
transferee (tax lien lender) may collect a delinquency charge that is not more than 5 percent of
the installment payment or $5, whichever is less, and add the charge to the unpaid balance of the
contract. Only one delinquency charge may be collected on an instaliment, regardless of the
duration of the default. (This provision is identical to the provision cutrently limiting late fees to
$5.00 in Section 345.060 of the Finance Code regarding installment contracts.)

(b)  Dishonored Check fees. Upon return of a dishonored check made in payment tax lien
debt, the transferee (tax lien Jender) may collect a processing fee that is not more than $15 and
add the fee to the unpaid balance of the contract. (This provision is identical to the provision
currently limiting late fees to $15.00 in Section 345.106 of the Finance Code regarding
installment agreements.)

Conclusion

The stakeholders greatly appreciate the OCCC's efforts in preparing this very thorough ANFPR.
Hopefully, the above initial comments will be helpful. Thanks again and please contact me if I
may be of assistance.
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To: Office of Consumer Credit Commissioner
From: Kenneth M. Culbreth, Jr.
Date: September 26, 2007

Re: Commentary Responsive to the OCCC’s below 9/18/07 Draft Property Tax Lenders
Disclosures Rules (Germane to Senate Bill 1520)

In response to the September 18, 2007 invitation by the Office of Consumer Credit
Commissioner ("OCCC") to submit written commentary responsive to the 9/18/07 Draft
Property Tax Lenders Disclosures Rules (Germane to Senate Bill 1520), please accept the

following commentary/changes in bold as suggested revisions to the Draft Rules.

Additionally, I am sending herewith my suggested Disclosure Statement as a separate
document, which is prepared in the required font size and fype as required by the OCCC in
§89.503 below. I would respectfully request the OCCC to substitute the attached Disclosure
Statement as its sample model. It incorporates all of the OQCCC’s existing disclosures and some
of the disclosures suggested by Robert A. Wisner in his proposed Disclosure Statement. Further,
it is my opinion {as I hope it is yours) that the suggested Disclosure Statement greatly benefits
the consumer in educating him/her prior to the tax lien transfer.

Property Tax Lenders Disclosures Rules
G/18/07 Draft

Subchapter E. Disclosures.

$89.501. Purpose.

The purpose of the rles contained in this subchapter is to provide disclosures for property
tax loan transactions. These rules prescribe the form and content of the disclosures under Texas
Tax Code, §32.06(a-4)(1) and §32.06(f1).

$§89.502. Definitions.

The followine words and terms, when used in thig subchapter. have the following meaninegs.
unless the context clearly indicates otherwise:

(1) Property tax lender--has the meanine assiened by Texas Finance Code. §351.002(1)
(Acts 2007. 80th Leg., ch. 1220). Another name for a "property tax lender” is a "transferee” as
defined by Texas Tax Code. §32.06(2). and these terms may be used synonymously.

(2) Property tax loan--has the meaning assipned by Texas Finance Code, §351.002(2)

{Acts 2007, 80th Leg.. ch. 1220). Another name for a "property tax loan” is a ™ax lien transfer.”
and these terms may be used synonymously.
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(3) Tax_lien transfer—has the meaning assigned by Texas Finance Code, §351.002(2)
{(Acts 2007. 80th Leg.. ch. 1220). Another name for a "tax lien transfer” is a "property tax loan.”

and these terms may be used synonymously.

(4) Transferee--has the meaning assigned by Texas Finance Code. §351.002(1) (Acts
2007. 80th Leg.. ch. 1220) and Texas Tax Code, §32.06(2). Another name for a "transferee” is a
"property tax lender.” and these terms may be used synonymously.

$89.503. Format.

(2) Disclosures for property tax loan transactions must be printed in an easily readable font
and tvpe size. If other state or federal law requires a different type size for a specific disclosure

or contractual provision. the type size specified by the other law should be used.

(b) The text of the document must be set in an easily readable typefacs. Typefaces
considered to be readable include: Times. Scala, Caslon. Century Schoolbook. Helvetica. and

Garamond.

(o) Typeface size is referred to in points. Because different typefaces in the same point size
are not of equal size. typeface is not strictly defined but is expressed as a minimum size in the
Times typeface for visual comparative purposes. Generally. the typeface for the body of the
disclosures must be at least as large as 11 point in the Times typeface. The typeface for the

headings must be at least as large as 12 point boldface in the Times typeface. A _point is

generally viewed as 1/72nd of an inch.

COMMENT: At least the headings should be conspicuously printed, typed in a size equal to at
Jeast 12-point boldface Times typeface (at least as conspicuous as the various solicitation notices
sent out by the tax lien lenders), While the sample disclosure at 7 TAC Figure §89.506(a) appears to
have headings in bold, the above Rule does not so state.

§89.504. Requirements for Disclosure Statement to Property Owner,

(2) Required elements. A disclosure statement under Texas Tax Code, §32.06{a-4(1) to be
provided to a property owner before the execution of a tax lien transfer must contain the

following required elements:

(1) the property tax lender's name. principal business address. and license number:

(2) a statement that informs the property owner that on January 1 of each vear, alt
property owners have a tax lien in favor of the governmental taxing unit(s) against the
owner's property or homestead for unpaid property taxes but that the governmental taxing

unit(s) must file a Jawsuit and obtain s judgment in order to foreclose its lien:

COMMENT: The disclosure above is revised to explain to the property owner the nature
of a statutory tax lien under Section 32.01 Texas Property Tax Code as distinguished from
a transferred tax lien. Some of the above is in the 7 TAC Figure §89.506(a), but not
addressed in the above rule.

Property Tax Lenders Disclosures Rules Page 2 of 8
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(3) a statement that the property owner can pay the taxing unit(s) directly and mav enter
into a payment installment apreement with the taxing unit(s) under Texas Property Tax
Code. §33.02 to pav the taxes over fime;

COMMENT: The disclosure above is revised to explain to the property owner that they
may enter into an installment arrangement with the taxing unit to pay their taxes over
time. This disclosure was also referenced below in originally numbered §89.504(a)(6), but
merely rearranged.

{4) a statement that the property owner may authorize that the lien of the taxing unit(s) be
transferred to the property tax lender;

(5) a statement that the property owner may limit the iax lien fransfer authorization

‘to_only nen-delinquent taxes owing unless the property owner states in writing that the

property tax lender may transfer a tax lien on non-delinguent taxes owing in the fufure
{pursuant to Texas Property Tax Code, §31.02, “iaxes are due on receipt of the tax bill and
are delinguent if not paid before February 1 of the vear following the vear in which

imposed™):

COMMENT: The disclosure above is added to inform the property owner that unless they
agree, in writing to allow same, the tax lien lender cannot pay/loan on the property owner’s
non-delinquent_taxes (otherwise, the tax lien Jender will escrow additional amounts for
future (non-delinquent) taxes increasing the monthly payment by the property owner) (see
§32.06 (a-2) (2) (B) requiring property owner to execute an authorization consenting to a
transfer of the tax lien for both delinguent and non-delinquent taxes in order to allow tax
lien lender to pay/loan and have tax len transferred on non-delinquent taxes. THIS
AUTHORIZATION SHOULD ALSO BE IN A SEPARATE DOCUMENT
CONPICUQUSLY SET FORTH).

(6) a statement that the property tax lender may add “up front” closing costs,
escrow fees, attorney’s fees, other charges and interest up to 18% in connection with the
property tax loan and the property owner should inquire as to these amounts, the total
amount of the loan, the interest rate, the monthly payment amount and the number or

monthly payments ;

(7) a statement that foreclosure may occur of the transferred tax lien held by the
property tax lender. the property owner could lose the property or homestead. and the cost of
that foreclosure could be added to the transferred tax lien:

(8) a statement that the transferred tax Hen is superior 10 any other preexisting lien cn
the property or homestead:

(9) 2 statement that there may be alternatives available to the property owner instead of

the property tax loan. (e.o. financing options through an existing mortgage lender which may. if

requested. agree to pay oufstanding taxes and charge a Jower interest rate, or establish an
escrow arransement and charge no interest: or other private lenders, borrowing from savings

or family members):

Property Tax Lenders Disclosures Rules Pape 3 of
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(10)  a statement that warns the property owner that entering into the property
tax loan may constitute a violation of existing mortgage liens encumbering the property,
thereby permitting the holders of such liens to foreclose their liens on the property;

{(11)__ a statement that disabled persons or persons age 65 or older may be eligible for
tax deferral under Texas Property Tax Code. §33.06:

(12) a statement that the property owner may contact the Office of Consumer Credit
Commissioner_about questions or_problems, listing the OCCC's address, toll-free consumer
helpline. and website, as follows; 2601 North Lamar Boulevard, Austin Texas 78705-4207.
(8001 538-1579. www.occe.state.tx.us;

(13) a staternent that the property owner may seek the advice of an aforney or another
. third party before signing; and

(14) blanks for sienature(s) of the property owner(s) and date when sipgned
acknowledging receipt. '

(b) Single page required. The disclosure statement required by §89.506(a) of this title must
fit on one standard-gize sheet of paper (8 1/2 by 11).

(c) Delivery.

(1} At time of application. At fhe time of application or within three davs of application,

a property tax lender must provide a disclosure statement containing all of the elements outlined
by subsection (a) of this section. as prescribed by 7 TAC Figure: §89.506(2) of this fitle to the

property owner either by 1.8, mail, facsimile, email, or hand-delivery.

COMMENT: As stated in my previous written comments to the ANPR, because the
property is the homestead of the property owner the sanctity of same requires a significant
time period for “cooling-off” after having been solicited by the property tax lender and
where these loans allow for the foreclosure of the homestead. The disclosure statement
must be provided to the property owner and signed by the property owner “not later than
the 12th day before the earlier of (i) the date a property owner executes a sworn
authorization described by Section 32.06(a-1) or (2) the property owner executes an
application for credit with the tax Hen lender. Compare Tex. Const. art. XVI,
§50(2)(6)(M)(1)] (12 day cooling-off period for home equity lending on homestead).

“At the time of application or within three days of application” as stated above in
§89.504(c)(1) does mot (1) tell us the definition of or what constitutes “application,”
therefore there is no defined trigger date for the 3 day requirement (2) give the property
owner the necessary clear disclosure without being part of the signing of a myriad of other
documents at the same sitting (3) give the property owner enough “cooling off” time after
having been solicited by the tax lien lender causing the mindset of losing their homestead
unless they sign up with the property tax lender.

Finally, the disclosure statement should be hand-delivered fo the property owner at the
office of the tax lien lender, an attorney’s office, or title company (compare Tex. Const. art.

Property Tax Lenders Disclosures Rules Paged of 8
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XV1, §50(a)(5)(D)) with a written acknowledgement (notarized) of receipt signed by the
property owner at the end of the document.

(2) At time of closing. At the time of biosing, a property tax lender may deliver an additional
copy of the disclosure statement prescribed by 7 TAC Figure: §89.506(a). but is not required {o

do so. If not already obtained at the time of application. the property tax lender must obtain a

dated acknowledement contained in the disclosure statement signed by the property owner

statine that the property awner received the disclosure statement at the time of application.

COMMENT: “At the time of closing” as set forth above does not tell us the definition of or
what constitutes “closing,” and there is no defined period between “application” and
“closing” to guarantee any 3 day requirement. There are several documents that are
required to be signed by the property owner to effect 2 transferred tax lien, including, but

“no limited to (1) the sworn authorization filed with the tax collector required by Section

32.06(a-1) (2) the Note (payment obligation) between the property owner and the property
tax lender and (3) the Deed of Trast (converting the transferred tax lien into a deed of trust
lien, allowed to be foreclosed under a TRCP 736 proceeding {Section 32.06 (c)).
Accordingly, as §89.504(c)(1) and (2) are now written, the tax lien lender could refer to the
sworn authorization as the “application” and have the property owner sign the disclosure
statement and all above documents at that time, referring to the “closing” as the “funding”
date or some other date in the future.

Therefore, there must be a definition of “application” and “closing”, a description of what
is accomplished at each, with a defined time period befween the occwrrence of the
“application” and the “closing.” The idea is to provide the property owner this written

disclosure_well in advance of the execution of the sworn authorization under Section

32.06{a-1) allowing the property tax lender to pav the taxes.

Additionally, in defining the above transaction events, the OCC should make it clear to the
property tax lender as to when the 3-day right of rescission must be given to the property
owner. See Section 32,06 (d-1) (“A right of rescission described by 12 C.F.R. Section 226.23
applies to a tax lien trapsfer under this section.”)

(3) Married property owners. The signatures of both spouses must be obtained in order for a
disclosure to be considered "provided" under this section.

{d) Verification of delivery.

(1) At time of application. At the time of application, verification that a disclosure was
provided under this section is not required, but may_ be established by a sioned and dated
acknowledgment of the property owner. submitted to the lender either by U,S. mail, facsimile.
email, or hand-delivery, If a lender mails the disclosure statement to the property owner. the
property tax lender must allow a reasonable period of time for delivery. A period of three
calendar davs. not including Sundays and federal legal public holidays. consHiutes a rebuttable

presumption for sufficient mailing and delivery.
COMMENT: See Comments under §89.504(c)(1) and (2) above.

Property Tax Lenders Disclosures Rules Page 5 of B
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() At time of closing. At the time of closing, if not already obtained at the time of
application, verification that a disclosure statement as prescribed by 7 TAC Figure: §89.506(a)

was provided under this section must be established by a dated acknowledogment contained in
the disclosure statement signed by the property owner prior to the time of application as

defined above.

COMMENT: See Comments under §89.564(c)(1) and (2) above. Also, by adding the above
language to 89.504(d)(2), 2 time for the signing and receipt of the disclosure statement is
established (relying on definitions of “application” and “closing” as requested above).

§89.505. Requirements for Notice of Delinquency to Transferee.
(2) Required elements. If a notice of delinquency under Texas Tax Code. §32.06(f-1) is sent

by the mortgage servicer or the holder of the first Hen to the transferee of a tax lien, it must
contain the following required elements:

(1) the date of the notice:

(2) the name of the property owner;

(3) the address of the property:

(4) the legal description of the property:

(5) the tax account number or property tax loan number:

{6) name and address of the mortgage servicer or the first lien holder sending the notice:

and

(7) the sender's relationship to the preexisting lien. and if the sender is not the lien holder,
the pame and address of the lien holder.

{b) Deliveg.

(1} Timing of delivery. If the mortgage servicer or the holder of the first lien sends a
notice of delinguency under Texas Tax Code, §32.06(f-1) to the transferee of a tax lien, it must
be sent within 30 davs of the 90-day delinquency of the property owner.

(2) Method of delivery. At a minimum, a notice under this section must be sent by 118,
mail or via facsimile. Morteage servicers or first lien holders may use certified mail or delivery
by a commercial delivery service with tracking abilities.

(c) Verification of delivery. Verification that a notice was sent under this section, at a
rpinimum, must be established by a dated postmark of the 1.8, Postal Service or by a dated
facsimile confirmation page. Mortgage servicers or first lien holders who use certified mail or 2
commercial delivery service may verify delivery with a return receipt or tracking receipt.

$§89.506. Disclosures.

Property Tax Lenders Disclosures Rules Page 6 of 8
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{a) The required disclosure statement under Texas Tax Code. §32.06(a-4)(1) to be provided

to a property owner before the execution of a tax lien transfer is presented in the following
fieure. 7 TAC Fisure: §89.506(a

COMMENT: I am sending herewith my suggested Disclosare Statement as a separate
document which is prepared in the required font size and type as required by the OCCC in
§89.503 above, I have neot included a notary jurat since the OCCC has not indicated its
willingness to require same. However, I would respectfully request the OCCC to substitute
the Disclosure Statement as its sample model, Jt incorporates all of the OCCC’s existing
disclosures and some of the disclosures snggested by Robert A. Wisner in his proposed
Disclosure Statement.

Regarding the above §89.506 and the language which states “before the execution of a tax

fien transfer,” the OCCC needs to define (as requested above) what constitutes “the

execution of a tax lien transfer” (ie the execution of which documents?).

(b) A sample model notice of delinquency under Texas Tax Code. §32.06(f-1) that may be
sent bv the mortease servicer or the holder of the first lien to the transferee of a tax lien is
presented in the following example. 7 TAC Figure: §89.506(b)

$89.507. Permissible Changes.

(a) A property tax lender must use the required disclosure statement under Texas Tax Code,
§32.06(a-4)(1) as_prescribed by 7 TAC Figure: §89.506(a). but may consider making only

limited technical changes. as provided by the following exclusive list:

(1) Substituting "transferee” for "property tax lender." or using promouns such as "we"
and "us":

(2) Substituting "borrower" for "property owner," or using pronouns such as "you" and
“your": or

(3) Substituting "tax lien transfer” for "property tax loan.”

(b) A property tax lender may consider making the following types of changes to the model
notice of delinquency under Texas Tax Code. §32.06(f1) as provided by 7 TAC Figure:

§859.506(b):

(1} Adding information related to information set forth in the model disclosures that is
not otherwise prohibited by law:

{2) Substituting "property tax lender” for "transferee.” or using pronouns such as "vou"
and ":[(}u,l'"'

(3) Substituting "borrower” for "property owner":

(4) Presenting the model clauses in any order. and combining or further segregating the
model clauses. if the revised format does not significantly adversely affect the substance. clarity.

or meaningful sequence of the disclosures:
Property Tax Lenders Disclosures Rules Page 7 of 8
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(5) Inserting descriptive titles, headings, subbeadings. numbering. captions, and

illustrative or explanatory tables or sidebars may be used to distinguish between different levels
of information or to provide emphasis; or

(6) Making other changes which do not affect the substance of the disclosures.

Property Tax Lenders Disclosures Rules Page 8 of 8
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DISCIL.OSURE TO PROPERTY OWNER ABOUT PROPERTY TAX LLOANS

Property Tax Lender’s Name:
Property Tax Lender's License #:
Property Tax Lender's Address:

READ THIS NOTICE - - IMPORTANT INFORMATION!

What is a tax lien? On January 1 of each year, all property owners have a tax lien in favor of the governmental taxing
unit(s) against the owner's property or homestead for unpaid property taxes. In order to foreclose that lien, the taxing unii(s)
must file a lawsuit and obtain a judgment against you before you can lose your home or property.

What is a property tax loan? Rather than pay the taxing unit(s) directly as stated above, you may authorize, in writing,
the property tax lender (a non-governmental company) to pay the unpaid property taxes for you and transfer the tax lien from
the taxing unit(s) to the property tax lender. In connection therewith, you will enter into a property tax loan with the property
tax lender. This transaction does not remove the tax Jien against your property. If you do not pay the property tax lender under
the loan agreement, vou may lose your property or home io foreclosure by the property tax lender and the cost of the
foreclosure could be added to the loan.

What can be included in a property tax loan?

Delinquent vs. Non-Delinquent Taxes. You may limit the property tax loan to only delinquent taxes, otherwise, the
property tax lender my charge you for non-delinguent taxes owing in the future. Pursuant to Texas Property Tax Code,
§31.02, “taxes are due on receipt of the tax bill and are delinquent if not paid before February 1 of the year foliowing the year
in which imposed.”

Other Costs and Fees in the property tax loan. The property tax lender may add “up front” closing costs, escrow
fees, late fees, attorney’s fees, other charges and interest up to 18% in connection with the property tax foan., You should
inguire as to the amount of these fees and charges. the total amount of the loan. the interest rate, the monthly payment amount

and the number or monthly payments.

Will this property tax loan cause me to be in default on my existing mortgage loan? A property tax loan and

transferred tax lien is superior to any other preexisting lien on the property or homestead. Accordingly, entering into the
property tax loan may copstitute a violation (default) of an existing mortgage loan/lien_on vour property, thereby permitting

vour morteage lender to foreclose its lien on your property and the cost of the foreclosure could be added to the loan,

What alternatives are available instead of this property fax loan?

- You can pay the taxing unit(s) directly and may epter into a payment installment agreement with the taxing unii(s)
under Texas Property Tax Code, §33.02 to pay the taxes over time.

. You may have financing options through an existing mortgage lender which may, if requested, agree to pay
outstanding taxes and charge a lower interest rate, or establish an escrow arrangement and charge no interest; or other private
lenders, borrowing ffom savings or family members;

- u are disabled or age 65 or older. you may be eligible for tax deferral under Texas Prope ax Code, §33.06.

Contact the Office of Consumer Credit Commissioner if you have questions or problems.

This Property Tax Lender is licensed by the State of Texas - Office of Consumer Credit Commissioner. Call the Consumer
Credit Hotline or write for credit information or assistance with credit problems. Office of Consumer Credit Commissioner,
2601 North Lamar Boulevard, Austin, Texas 78705-4207, (800} 538-1579, www.occc.state.tx.us.

Before you sign, be sure that you understand this document. Texas law requires the property tax lender to provide

this Disclosure to Property Owner to you before you authorize a tax lien transfer. You may seek advice from an attorney or
anv third party before vou enter into this transaction. You should carefully read any document before signing it.

ACKNOWLEDGMENT OF RECEIFT: I, , received and signed this Disclosure to
Property Owner on this day of , 20
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M. SUZANNE FROSSARD, P.C.

ATTORNEY AT LAW
3709 S, UNIVERSITY DRIVE

T WORTH, TEXAS 76
FORT WORTH, TEXA 109 Telephone: 817.924.3214

RATTIKIN TITLE COMPANY Telecopier: 817.926.5312
SUZANNE FROSSARD sfrossard@isbegiobal.net
Atrorney, Escrow Qfficer
September 7, 2007
Commissioner Pettijohn via e-mail laurie.hobbs@occe.state. tx.us

Office of Consumer Credit Commissioner
2601 N. Lamar St.
_ Austin, TX 78703

Re:  Comments of Genesis Tax Loan Services, Inc., Genesis Tax Solutions,
Inc. and BRAVO Servicing Solutions, Inc. in Response to the OCCC’s Advance
Notice of Proposed Rulemaking

Dear Commissioner Pettijohn:

As a follow-up to the oral testimony provided yesterday, please accept these written comments in
response to the OCCC’s advance notice of proposed rulemaking. In sum, my clients— Genesis
Tax Loan Services, Inc., Genesis Tax Solutions, Inc., and BRAVO Servicing Solutions, Inc.--
support the recommendations provided by TPTLA. The following comments are to highlight a
few areas.

DISCLOSURES

My client recommends a one-page disclosure that is executed with the property owner’s
signature at the time of closing. My client is also open to a brief notice to the property owner
that would accompany the Good Faith Estimate, should the Commissioner feel that this is
necessary. The disclosure should be through and accurate but not scare or frighten the property
owner. The Tax Lien Transferee should be required to keep the disclosure with the other transfer
documents as long as the tax lién remains unpaid.

DELINQUENCY NOTICE

This is a critical notice because this delinquency notice triggers the preexisting first lien’s
six-month right to payoff the transferred tax lien. The notice should be required to be sent within
30 days of the 90-day delinquency and should be required to be received by the tax lien
transferee, not just mailed. The content should include: .

1. evidence of an outstanding transferred tax lien (the lien could have been previously

foreclosed or released);

2. documentation evidencing the true holder of the preexisting first lien (mortgage
companies commonly choose not to record their transfers of lien. Transferees of tax
liens need some way to verify legitimate notices from those just seeking to obtain
personal information of property owners.);
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3. a statement of intent (i.e. whether the first lien requests a payoff, whether they intend
to payoff the lien etc. ); and

4, name of property owner, tax account number, county that the property is iocated, and
property address.

FEES

1. Reasonable fee for filing the release. My client bases its charge for the preparation
and recording of its releases on the fees charged by mortgage companies. Because I am a fee
attorney with Rattikin Title, I see fees charged by mortgage companies every day. Mortgage
companies charge release preparation fees ranging anywhere from $73.00 to $150.00 per
request, Filing fees are set by the county. Since the Finance Comnmission has authority over the
mortgage companies, | would assume that the fees charged by the mortgage companies are
reasonable. What is reasonable practice and procedure for the morigage companies in the

“preparation and filing of releases seem to be reasonable practice and procedure for the tax lien

transferees. This fee charged by my client includes the preparation, the filing fee, and the
mailing of the document via delivery with tracking. 1t is imperative to preserve accurate title
evidence that accurate releases of liens are filed of record,

o It is important to note that mortgage companies insisted that the new law
require tax lien transferees to not only record the release with the real
property records but now insure that the release is also filed with the tax
office of the county in which the real property is located. Mortgage
companies acknowledged that this would be extra time and expense, but
felt that it was important. My client requests at the minimum an additional
$25.00 per release for this additional filing. The fee is justified by
employee time, copy expense, and mailing with tracking.

2. “Reasonable fee for a payoff statement” vs. “reasonable fee before providing
information regarding current_balance owed”. The legislature acknowledged the mortgage
companies’ strategy of inundating tax lien transferees with 300+ fax payoff requests a day via
facsimile. The payoff requests would not only come from the mortgage company, but also from
their attorney, and their tax servicers. The attorneys for the mortgage companies would request
this information “for informational purposes only,” and provide the payoffs as a service to their
clients. BBWCDE, P.C. charged their clients $500.00 per account three years ago to provide this
information and monitoring service to their clients. The legislature permitted tax lien transferees
to require the remittance of a reasonable fee before account information is provided to the
mortgage companies so that the cost is not born by the property owner.

o It is not my client’s normal practice to charge a fee for a payoff statement
when the payoff statement is requested by the borrower, even if the
borrower requests the information several times. However, when the
mortgage companies, the attorneys for the mortgage companies, or the tax
servicers continuously request information without remitting payoff funds,
my client requires that a fee be remitted prior to providing the payoff
statement, unless the account is in default. If the account is in default, the
information is provided free of charge.

o Depending on the abuse of the payoff requests by BBWCDF, the
mortgage companies, or the tax servicers, my client charges approximately




$20.00 -3100.00 per account. This amount is reasonable and necessary
due to the patters and practice of the mortgage companies, their attorneys
and tax servicers.

3. Attorney Fees: Attorney fees are allowed under Section 32.065 of the Tax Code as a
provision of the repayment agreement upon default. As in other areas of practice, the
reasonableness of attorneys’ fees is governed by the discipiinary rules. Attorney fees for the
foreclosure work are in line with the standard deed of trust provisions used by mortgage
companies. Bankruptcy attorney fees are governed by the United States Bankruptcy Code along
with the disciplinary rules. With all due respect, there is no basis for the Commission to regulate
attorney’s fees on delinquent account.

‘ 4, Fees Necessary to Transfer the Tax Lien vs. Post-Transfer Fees. My client charges
very few post-transfer fees. If a borrower needs another copy of its non-recorded transfer tax
lien documentation, my client charges a $75.00 fee for copies and mailing of the documentation.
This charge is an upfront fee and not a fee added to the account. On extremely delinquent
accounts where a number of certified mailings or copies were required, the out-of-pocket
expenses are charged. The interest rate cannot account for the out-of-pocket expenses on some
delinquent accounts. My client never fronts insurance premiums, but homeowner dues,
especially those in the Woodlands, are becoming an issue. My client would like to see addressed
the ability of tax lien transferees to pay items such as homeowner dues when there is a threatened
foreclosure of the homeowner association’s lien.

Thank you for allowing us to provide you input at this stage of the process. We appreciate your
efforts and hope that this information is helpful to you. Please contact me if [ can be of further
assistance.

Very Truly,

Suzanne Frossard

Suzanne Frossard
M. Suzanne Frossard, P.C.
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Principles and Objectives

Explain the tax lien transfer transaction

o Notify property owner of possible scenarios

that delinquent taxes could have on loans
secured by a mortgage

@ Show that the property owner has options,

but that all the options ultimately require
payment of their tax obligation

e Warn that if the property owner fails to pay

their tax obligation, foreclosure might ensue

e Advise the property owner that they can
contact the OCCC with any questions about
property tax loans or transfers



e See “Disclosure to Property Owner” proposed form,
attached, for content and form.

e Disclosure form should be “provided to the property
owner” at the time the loan is closed by including it
in the closing packet.

— The Disclosure must be provided to the property
“before the execution of a tax lien transfer”. The
transfer "occurs” when the tax collector certifies the
payment and transfer of the lien. Tex. Tax Code Ann.
§32.06(b).

— The TPTLA supports the position that the Disclosure
should be provided to the property owner at the time
of closing, when all the property tax loan documents
are signed, rather than at any time thereafter, which a
technical interpretation of the statute would permit.

~ Note that the consumer will be afforded three days to
rescind the transaction after the delivery of the
Disclosure and other loan documents.

o To confirm receipt of the Disclosure, the transferee
should obtain a notarized signature of the property
owner at the time of closing.
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(From Mortgage Holder to Tax Lender
Statutory Construction

Content and Form:

-~ Reasonably constructed {o identify property
and loan

- Should include:
Borrower's name(s)
e Properly address

e Legal description of property

e Tax account number or property tax loan number
Applicable to “an obligation secured by a
preexisting first lien on the property”: a first lien
mortgage that was recorded prior to the date the
property owner consented {o the transfer of lien.

A “collection specialist” is an outside firm or
company whose primary focus is the collection of
delinquent debt.

9
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Prudent Use Considerations

In order to protect consumers from lender actions outside the
bounds of this section, the following considerations shouid
be implemented:

e In order to “send a notice of the delinquency to the
transferee of a tax lien”, the first lien mortgage holder
must provide sworn documentation that there has been
no payment on the account for 90 days.

o Notice must be sent in a verifiable manner, i.e., certified
mail or a commercial delivery service with tracking
abilities. The returned receipt or tracking receipt would
suffice as proof of mailing and receipt.

e The notice must be sent within a reasonable period of
time, such as thirty days, after there has been no
payment received for at least 90 days.
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o Protect consumers from excessive fees

- Before and in conjunction with closing a
property tax loan

— After closing (servicing, default,
foreclosure, etc

e Maintain a healthy Property Tax Lending
industry

— Continue to provide needed liquidity to
property owners in distress

e Let market forces and competition do their
job
~ The many new entrants to the industry
over the last three years have already put
downward pressure on fees and interest
rates, and competitive forces will continue
to do so




rees

Most Loans are Relatively Small

A typical property tax loan to a homeowner is for less than
$10,000 in taxes, and could be for as little as $1,000 in back
taxes. The law permits anyone — even the small property
owner — to take advantage of the siatute.

The work and effort required by a property tax lender {o
underwrite, process and close a property tax loan varies, but
certain costs and expenses may be consistent and
predictable.

When the total fees and expenses are compared to the
Property Tax Payoff amount, they typically look very high as
a percentage, but are usually in line with the absolute dollar
costs incurred with a typical mortgage closing.

2. Lenders have Different Operating Models

Property tax lenders all do similar work to underwrite, process
and close a property tax loan ‘

Some progerty tax lenders may do ail of the work in-house
(or through affiliates), other may out-source all of the work to
third parties, and others may do some work in-house and out-
source some of the work.

Each property tax lender may have a slightly different name
for the same fee or expense (for example: tax certificate, tax
payoff fee, tax research fee, etc)

Therefore, to pratect the consumer, the total fees and
expenses should be considered, not individual line items
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Origination Fee Issues (cont’d)

3. Lenders Need to Generate Profits on
Origination to Stay Healthy

Property Tax Lenders make money in several ways:

o Origination

o Spread Income

o Servicing
Since the typical property tax loan is small, and the level of effort
required to originate and service a property tax loan is quite high,
especially relative to the typical loan size, property tax lenders must
Qavletghe ability to generate some income from loan originations to stay

ealthy '

4. Some Loans Require Special Effort

I

Although most loans are routine, some loans require special effort to
clear fitle
o Intestate succession proceedings, divorce, suits to quiet title
e Property tax loans are often the only way many borrowers can
clear title to their properties
e Without clear title, these property owners cannot obtain payment
arrangements or other conventional loans
These additional special efforts require the lender to incur additional
costs and fees:
o Aftorney's fees
e Recording costs

While not directly addressed by the statute, these additional costs and
fees are absolutely necessary to close some transactions, and thus
should be recoverable. The attorney’s fees are already governed by the
Disciplinary Rules.



Property Tax Lenders Can Offer Better Terms Than
The Taxing Units

Typically property tax lenders charge much less
than what the taxing units charge for delinquent
taxes between January 31 and July 1

Not even including the delinquent penalties and
interest, the taxing units’ costs to prosecute a tax
suit often exceed typical loan fees

Predictability

it is in the best interest of all parties to have
predictability with respect to fees and
expenses:

Consumers, from a protection perspective
QCCC, from an enforcement perspective

Mortgage companies, from the perspective of
protecting their loans

Property tax lenders, from a consumer service and
OCCC compliance perspective
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Title examination
Property appraisal
Property survey
Property inspection
Flood and plat
determinations
Document preparation
Attorneys

Closing or Escrow

Tax Certificate or Tax
Payoff determination

Expenses and fees
required to clear title
to property

Fess to investigate
environmental issues

@ 6 6 ¢ © o

9 ® © @

Loan origination
Loan processing
Underwriting
Expediting fees
Credit reports

Governmental
charges for filing,
releasing, or obiaining
related documents

Federally mandated
fees

Courier and delivery
fees

Loan administration
Servicing set up
Returned checks

Fire and casualty
insurance premiums



For what should interest compensate the
lender? The borrower’s use of the money and
standard servicing costs.

Unlike a mortgage loan or a second lien that
may be for a significant amount, property tax
loans are for relatively small amounts, yet they
require extensive work to secure and service.
Throughout the life of a property tax loan,
property tax lenders are required to invest a
significant amount of time and resources in
order to provide a high level of service to their
customers.

The type of work required includes loan
origination, closing, funding, servicing, filing
releases, and generating payoff statements.
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Loan Origination Process Overview

1.
2.

Marketing
Underwriting
1. Title Review
2. Tax Payoff management

3. Property inspection and/or appraisal
and/or environmental

4. Borrower (ability to pay, credit review, etc
|_oan Closing
| oan Funding/Disbursement o taxing units
|.oan Recording and Noticing
Servicing set up



MARKETING

The property tax lien transfer process begins with the
identification of property owners with delinquent accounts
and marketing to these individuals. This requires:

- Purchase of tax rolls from taxing units.

— Screening of data for accounts of property owners
with deferrals, installment payments plans,
bankruptcies, or exemptions that would qualify for
deferral or abatement,

- Significant investment in mailing program of
solicitations to property owners.

~ Staffing to answer calls, explain program ta
prospects, and discuss other options available to the
taxpayer.

- Preparation and mailing of application packages to
interested individuals.
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REVIEW AND UNDERWRITING

e \When an application for a property tax loan is
submitted, the review and underwriting processes
begin. Property tax lien transfers are considerably
smaller than mortgage loans, buf the processes
for the underwriting, approval, and closing of these
transactions are very similar. In both cases,
services are employed from a number of outside
vendors.

e During the underwriting process, the following
services are typically provided by outside vendors:

- Title work
~ Tax certificate management
~ Property inspection and/or appraisal
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UNDERWRITING:
Tax payoff management

Precision is vital. Incorrect tax payments will be
returned and interest/penalties will continue to
accrue on the account. Tax certificates provide the
following information:

-~ ldentification of owner per assessor’s office.
— ldentification of relevant taxing units.

— The amount owed in delinquent and current (if
any) taxes.

~ Information regarding status of any suits filed.

~ Total payoff amount including any legal fees
and court costs.

it

i
L

i

i

s



iR

¥k i

Property inspection

- Provides information regarding property

condition.
~ Provides photographs for underwriting process.

- Provides very basic neighborhood assessment.

Appraisal
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REVIEW AN

UNDERWRITING (cont’d)

The property tax lender must complete the collection
and verification of the property owner’s information
provided during the underwriting process prior to
loan approval and to assure compliance with
applicable regulations:

— Verification of income requires analysis of
documentation provided by property owners
and frequent follow up.

- Review of information in credit report with
income data verifies ability to repay obligation.

—~ Request and review mortgage statements
provided by property owner supplies contact
information for compliance with recent changes
to 32.06.



~ees
Scope of Closing Costs-Considerations
(cont’d)

LOAN CLOSING AND FUNDING

The closing and funding of a tax lien transfer requires
services of both the tax lending company and outside
vendors, including attorneys, notaries, and courier services:

- Appointments must be set in advance for closing to
assure the accuracy of documentation and the
availability of staff and service providers.

— Loan documents must be prepared / reviewed by
attorneys for each closing. These documents are date
sensitive and must be redrawn if a closing is delayed
beyond the scheduled day.

- These documents must be sent via overnight delivery to
the staff and/or notary in advance of the signing.

- Notaries must be present at the closing to verify the
identity of the property owner and notarize the affidavit
and other documentation. Documents must then be
returned via overnight delivery for timely funding.
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Scope of Closing Costs-Considerations
(cont’d)

LOAN CLOSING AND DING (cont’d)
o Full funding of property taxes through a tax lien transfer occurs

through a number of steps following the execution of the loan
documents:

- Tax payments are sent o the taxing units with the signed and
notarized tax lien transfer affidavit.

- The tax payment is accepted by the taxing unit and the
transfer document is certified by the tax collector.

- Follow up is often required by the property tax lender to
provide documentation verifying ownership, fo pay additional
amounts related to ongoing tax suits, or to follow up on
delayed documentation.

e When the certified tax lien transfer is received from the faxing unit,
this document must be sent to the county clerk for recording.

- Funding of taxes, receipt of certified transfers and receipt of
recorded tax lien transfers must all be carefully tracked by the
property tax lender, Security of the lien position relies on
proper documentation and recording of the transfer
Instrument.

e A copy of the signed affidavit must also be sent to the mortgage
servicers and the holder of a recorded first lien on the property
within 10 days of receipt of the certified transfer document. If there
are multiple taxing units, a copy must be sent for each consent
signed by the taxpayer.



Establishing “Reasonable” Amounts
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Authorize fees and expenses in various
categories, as long as they are
“reasonable” '

Authorize fees and expenses in various
categories, without any specific amounts
on line items, but with an aggregate cap
or maximum; dependent upon the loan
size

Authorize fees and expenses in various
categories, with some specific amountis
for certain line items; reference to
“reasonable”

e TPTLA strongly suggests Models 1 or 2.

e Model 3 does not adequately or fairly
address the varying business models of
different property tax lenders.



Proposal One
e Establish a list of

allowable fees and
expenses

Permit the lender {o
charge fees within
these categories, as
long as they are all
“reasonable”

Proposal Two

@

@

Establish a list of
allowable fees and
expenses

Establish a cap, or
maximum, for all
fees and expenses,
whether performed
in-house or by third
parties, equal to the
sum of $1,800 plus
6% of the property
tax payoff
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Post Closing Fee Issues

ALTE

Bt

Once a loan is closed, market forces are no

longer effective. The consumer cannot shop
for the “best deal” and he/she needs {o be
protected from abusive fee practices from

his/her property tax lender
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FILING A RELEASE

@

SB 1520 requires property tax lenders to
administer the recording of release of lien
documents, a function that property owners and
title companies have historically performed.

Prior to the law change, a number of property tax
lenders offered to administer the release recording
process as an additional optional service for their
customers and performed this function as
requested on a regular basis.

The popularity of this optional service atiests o the
acknowledgement of its value to the customer.



Fees

Post Closing Fee Issues (cont’d)

FILING A RELEASE (cont’d)

There are genuine and significant costs associated with
this task, especially in a high volume environment.

County clerks charge a fee for the recording of
documents.

Documents are commaonly sent by overnight delivery
services rather than standard mail to track the receipt
at a considerable cost premium over standard
posiage.

Staff are needed for the preparation of checks to the

county clerk and for preparation of overnight
packages {o the clerk.

The release documents must be tracked and filed in the
property tax lender's internal systems to assure that
the lien documents have been recorded and liens
fully released. '

Copies of the releases now must also be sent to each
tax collector, another task that will require additional
staffing and tracking.
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GENERATING A PAYOFF STATEMENT/

PROVIDING INFORMATION REGARDING THE

CURRENT BALANCE OWED

lender to prepare.

ing

to the request

service

, Or mai

prepared for each request and forwarded by
, ©-mal

- The payoff statement must be specifically
fax

party

Creat
consuming an

ime

isat

d report

IZe

ion of the custom

ive process that may

tens

In

d labor
be performed many times during the life of any

individual loan.

+

4-152



GENERATING A PAYOFF STATEMENT/

PROVIDING INFORMATION REGARDING THE
CURRENT BALANCE OWED (cont’d)

Multiple requests for payoff statements on one property
are common from property owners, mortgage
companies and title companies.

~ An initial payoff statement is provided by law at
no charge to the customer. This is prepared for
the day specified by the customer, and an
amount per diem is included to allow adjustment
if the payoff is made before or after the
specified date.

~ Despite this information, delays in closing often
cause multiple requests for updates before the
payoff is received.
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Fees

Post Closing Fee Issues (cont’d)

COSTS

e PTLs should be able to charge for the costs of collecting -
their loans if they become delinquent, because taxing
units have that right, and property tax lenders are
subrogated to the same rights.

e A property tax loan does not create a new obligation; it
merely transfers a pre-existing lien from a public entity to
a private one. The property tax lender becomes
subrogated to the rights of the taxing units when they
become a lien transferee. §32.065(c). Taxing units are
not liable for costs incurred to collect delinquent taxes.
TeEX. TAX CODE ANN. §33.49. Therefore, the property tax
lender should not be liable for the costs of collecting a tax
loan, should the taxes become delinquent.

ATTORNEY’S FEES

e Attorney's fees incurred in the collection process are also
recoverable, and governed by the same rules that control
all attorney’s fees.

e Inajudicial foreclosure, fees are set by 32.06Q). An
expedited proceeding under Rule 736 is not a "judicial
foreclosure” but an “application for an order allowing
foreclosure”. See TeX. R. Civ. Proc. 735. Those
“reasonable attorney’'s fees” are thus governed not by
32.06(}), but by Rule 1.04, Disciplinary Rules of
Professional Conduct.
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property tx lender shall be permitted to

charge reasonable fees for the following:

SERVICING EXPENSES

NSF fees
Late fees
Loan modifications

Additional copies of
loan documents
Additional pay-off
statements
Release of lien

Governmental
charges for filing,
releasing, or abtaining
related documents

COLLECTION EXPENSES

Demand letters
Collection Fees
Trustee’s actions

Foreclosure costs and
fees

Attorney’s fees

Bankruptcy costs and
fees

e Updated ftitle

o Contacting first
lienholder

® ©® @& ©



e 512-345-8781 banderson13@austin.rr.com

~ Allen Beinke, Legislative Issues
e 512-479-8162 abeinke@loefflerllp.com

— Mary Doggett, Legal Counsel
e 210-444-1900 mary@marydoggett.com

— Phil Migicovsky, Board Member -

i
RS

- Bruce Anderson, Legislative Issues

S
R

420-5959 phil@taxease.com

www.taxease.com
hael Marks

e 214

ion Manager

0425 x 16 mmarks

iat

Associ

1

IC

M

i.com

@eam

-479-
- www.iptla.org

o 512

4-157



DISCLOSURE TO PROPERTY OWNER:
PROPERTY TAX LIEN TRANSFER

SECTION 1. EXPLANATION OF TRANSACTION

1.1 You currently have a lien against your property for unpaid property taxes. Under Texas law,
the lien automatically attaches to your property on January 1 each year.

1.2 This tax lien transfer directs [the property tax lien transferee] to pay your property taxes and
the taxing unit(s) to transfer their lien to [the properiy tax transfersel.

1.3 This transaction does not eliminate the lien against your property. You wiill be required to
pay [the property tax lien transferee] according to the terms of your repayment agreement.

SECTION 2. ALTERNATIVES TO PROPERTY TAX LIEN TRANSFER
2.1 As an alternative to this transaction, you may be able to enter into an installment agreement
with your tax assessor-collector for the repayment of these taxes.
2.2 You may have financing options available to you through other private lenders, such as
- establishing an escrow account or refinancing your existing mortgage fo include the taxes.
2.3 If you live on this property and you are either age 65 or older or legally disabled, you may be
able to defer the collection of the property taxes.

2.4 1f you have a morlgage on your properly and you choose cne of these options, your
mortgage lender might consider your mortgage in default, and initiate foreclosure
proceedings to protect their interest in your property.

SECTION 3. POSSIBILITY OF FORECLOSURE.

3.1 Regardless of whether your tax lien is held by the taxing units, [property tax lender], or a
third party lienholder, i you fail to repay your tax obligation, your property may be
foreclosed. .

SECTION 4. GOVERNANCE

4.1 The Office of Consumer Credit Commissicner reguiates property tax lenders. If you have
any questions regarding this fransfer, you may contact the Office at (800)1234587 or
ABC@occe.state.ix.us,

4.2 This notice is only a summary of your rights and obligations in regard to this property tax
transfer loan. Your rights are governed by Texas Tax Code, §32.08 and §32.065 and other
applicable laws, and not by this notice.

| have read and understand this document.

Signed this the day of , 20

FROPERTY OWNER

[ADD NOTARY BLOCK]

9/5/2007 3:08 PM
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HARRISON - DOGGETT

A PARTNERSHIP OF PROFESSIONAL QORPORATIONS

WESTON CENTRE, SUNE 1800 JosEFH M. HaRRISON TV
| 12 E. PECAN STREET JOE(DHARRISONTAX. US
SAN ANTORIQ, TX 78205

TeELERHONE: (210 978-741 2 Mary BELAN DOOGETT
Toul-FREE: {(8QQ) 7208610 . mnr@m&moaamcou

EFAax: (210 56B8-2655

September 26, 2007

FLORESVILLE, TEXAS OFFICE

OLD FLORESVILLE FIREHOUSE
1009 C Sthser, Surme A00
FLORESVILLE, TX 78 [ 4-2223
TeLerHORE: (830) 3930500
FAGSIMILE: (B3D) 393-494 1

Commissioner Leslie Pettijohn Via Telecopy

Office of Consumer Credit Cammissioner
2601 N. Lamar Blvd.
Austin, TX 78705

RE: Property Tax Lenders Disclosures Response

Dear Commissioner Pettijohn:

Enclosed please find the Texas Property Tax Lenders Association’s Comments to

Property Tax Lenders Disclosure Rules 9/18/07 Draft.

Very truly yours,
Mary B. Dogge
MBD/rw
Enclosure
CC: Laurie B. Hobbs Vie Email
Sealy Hutchings

SPECIALIZING [N AD VALOREM TAX DISPUTES IN ALL TEXAS STATE COURTS, AND FEDERAL AND U, S, BANKAUSITY COURTS NATIONWIDE
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TEXAS PROPERTY TAX LENDERS ASSOCIATION’S COMMENTS TO
PROPERTY TAX LENDERS DISCL.OSURE RULES 9/18/07 DRAFT

A. Overriding Concerns

The TPTLA’s primary concern with the current form of the proposed Disclosure is that it
relates perceived drawbacks about a transfer, but none of the actual benefits, and at the same
time, mentions other options without disclosing their disadvantages. In particular, the
Association requests that the Commissioner review those portions of the proposed rule and form
that relate to when and how the subject property may be foreclosed and the realities of other
options to a property tax loan. '

1 The Disclosure Should Not Focus on an Unlikely Foreclosure of the Morigage Lien

The Association agrees that one of the primary purposes of the Disclosure should be to
advise property owners that they may lose their property to foreclosure. However, the point is
not to reiterate technical legal points, but to highlight the realities a property owner should
understand. The cwrent form of the Disclosure, in the paragraph entitled, “Foreclosure is
possible”, discusses a legal technicality that, to our knowledge, never occurs: a mortgage lender
foreclosing on a taxpayer mierely because they have taken out a property tax loan.

In practice, mortgagees only foreclose on a borrower with a property tax loan when it
appears that the mortgagee might lose their interest in the property. To foreclose merely because
the property owner has decided to repay the tax lien through a private financier is undesirable, as
it unnecessarily puts a property owner who is paying all of his obligations out of his home, This
is especially true in the current environment, where the mortgage industry is working to reduce
their foreclosures, not increase them. Property tax Joans are one way to avoid such foreclosures.

To advise potential borrowers that foreclosure may ensue when it is technically possible
but practically highly improbable overreaches the purpose of the Disclosure.

2, The Disclosure Should Discuss Foreclosure if the Taxes are Not Paid—Regardless of
the Payee

Second, the Disclosure inaccurately portrays the property tax loan as creating the vehicle
for a tax lien foreclosure. Unlike in other lending situations where disclosures are required, such
as that provided in 7 TAC §5.1(c)(1), the transaction discussed is not a nevw obligation that is
creating an opportunity for foreclosure. Thus, the notice should explain that the unpaid taxes,
not the property tax loan, create the possibility of foreclosure, and that regardless of whether
the taxes are owed to the taxing units, the property tax lender, or the mortgage company, they
must be repaid in order for the owner to avoid losing the property.

3. The Disclosure Should Realistically Portray Alternatives to a Tax Loan

The proposed form mentions that the property owner has altsrnatives to a property tax
loan. However, the descriptions of these alternatives are somewhat misleading. In particular, the

Disclosure Rules - TPTLA_Comments{1]
Page 1 of 5



discussion of payment arrangemenis with tax assessors could create the impression that a
property owner has far more room to npegetiate than the law and most collectors permit.
Additionally, the property owner should be advised that all of these options come with the same
obligation to pay or lose the property.

The Association suggests the following modifications in order to present an appropriate
and informative disclosure to the property owner. These suggestions are listed not in order of
priority, but as they appear in the proposed Rule and Disclosure,

B. Subchapter E. Disclosures Rule,

Section 89.504(a)(2): This section is confusing as written for two reasons: first, it
says that the property owner has a lien against his or her property, as opposed to it
explaining who holds the lien. Second, it says “property or homestead”. Because
homesteads are property, this is somewhat confusing, To clarify these issues, the
Association suggests: “a statement that the local taxing units currently have a lien
against the owner’s property for unpaid property taxes.”

Section 89.504(2)(8): This subsection is misleading, in that it could leave a property
owner thinking that foreclosure is possible only if they take out a tax loan and it is not
repaid. The reality is that foreclosure may occur if they do not pay, regardiess of
whether they take out the property tax loan, choose another option, or do nothing. In
other words, the property tax lien wransfer does not create the possibility of
foreclosure, the unpaid tax lien does. Second, this subsection also refers to “property
or homestead”, To remedy this confission, the Association suggests: “a statement that
if the taxes are not paid, foreclosure may occur, the property owner could lose the
property, and the cost of that foreclosure could be added to the tax lien”
Alternatively, “a statement that regardless of who holds the tax lien, foreclosure may
oceur, the property owner could lose the property, and the cost of that foreclosure
could be added to the tax Hen.”

Section 89.504(c)(1)-(2):  Several of the established property tax lenders
communicate with their customers solely by telephone until the day of closing, when
they meet face-to-face for the first time. In those situations, there is no “application”
form or package mailed or otherwise provided to the property owner. The
Association suggests a definition of “application” as the point during negotiation of a
tax loan where the property owner indicates a desire to accept the property tax
lender’s proposed terms for the repayment of the tax obligation. Second, many
property owners, especially in rural areas and the valley region, do not have access to
either facsimile machines or e-mail, Thus, U.S. mail is the remaining option for these
lenders to use in order to get the Disclosure to the property owner. This will slow the
application down by as much as three days. Although this would generally be a
reasonably easy requirement to meet, the additional three days could be harmful to
consumers if the property is already posted for foreclosure or if an additional penalty
is soon to attach to the outstanding balance. The Association therefore suggests that
the rule be amended to permit the owner to waive the delivery at the time of
application for good cause, to be defined as imminent foreclosure or the accrual of an
additional penalty under Tax Code section 33.01 or 33.07.

Disclosure_Rules - TPTLA_Comments[1]

Page 2 of 5
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Section 89.504(c}(3): The proposed form requires consent from both the property
owner and spouse. Under Texas law, a married property owner carnot encumber
homestead property without the consent of their spouse. However, that law does not
apply to other properties held by a married person. This requirement could be
particularly confusing for business properties held in the name of a married sole
proprietor. The Association suggests the following modification: “If the property is
designated as a homestead, the signatures of both spouses must be obtained in order
for a Disclosure to be considered ‘provided’ under this section.”

Section 8§9.504(d)(2): The current wording appears to require the bomower to
establish the presumption that the lender took certain steps to provide notice, If the
property tax lender delivers the notice by fax, email, or band-delivery, this
requirement is not a problem. However, if the Disclosure was sent via mail and not
timely delivered by the postal service, the borrower cannot establish that the lender
complied with the delivery requirement. The Association suggests the following
modification: “Af time of closing, if not already obtained at the time of application,
verification that a disclosure statement as prescribed by 7 TAC Figure: §89.506(2)
was provided under this section must be established by a dated acknowledgment
signed by the property owner. If the statement was provided to the owner by mail but
not received within three days, the lender may establish through an affidavit a
rebuttable presumption that notice was delivered.

C. Proposed Disc!@gre Form under 32.06{a-4)(1)

1.

Spousal Signature Limited to Homestead: The proposed form requires a signature
by both the property owner and spouse, Not all transfers occur on homesteads, or
even on residential properties. Many of the properties are commercial. As mentioned
above, Texas law only requires spousal consent to encumber homestead property.
Therefore, the form should be modified to reflect that the spouse’s signature is
required only if the property is designated as homestead.
Paragraph Entitled “What is a property tax loan”: First, this paragraph could be
shorter, whic would be easier to understand, if some of the information that is
already or more appropriately described -elsewhere in the Disclosure was deleted.
The Association suggests deleting the third and final sentences. The third belongs in
the “Alternatives” paragraph, as it is only one of the several options available to the
owner. The final sentence belongs in the “Foreclosure is possible” paragraph. Second,
this section is a very negative description of what is a positive option for many
property owners. The Association suggests adding, “You are not required by law to
enter into a property tax loan, but it may provide you with the most affordable way to
repay your property taxes.”

Paragraph Entitled “You may have alternatives to this property tax loan”: This

section is misleading to borrowers as currently drafted:

a. As mentioned above, deferrals are only permitted on homesteads. Therefore, the
Association suggests: “If this property is your homestead and you are disabled or
age 65 or older, you may be eligible for a tax deferral under Texas Tax Code
§33.06.

Disclosure_Rules - TPTLA Commenis{1]
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b. The phrase “you may negotiate with the taxing unit(s)” is misleading and,
depending on the taxing unit, incorrect. By using the word “negotiate”, it appears
that the owner has bargaining power to establish their repayment terms and/or to
reduce or stop the accrual of penalties and interest. In reality, not all tax collectors
allow property owners to make payment arrangements. If they do permit
arrangements, most collectors require significant down payments and short
repayment terms. The law caps the terms at 36 months, but most do not approach
that length of time. Finally, not even the tax collectors can agree to waive or
reduce the penalties and interest; payments are allocated pro rate, and the
penalties and interest continue to accrue per the Tax Code uatil the last payment is
made.

¢. The Disclosure says that the owner “may be able to borrow from savings or
family members,” While it is true that any borrower should consider savings or
family resources, most property owners, and commercial businesspeople in
particular, might consider this “disclosure” to be somewhat remedial and
unnecessary. The Association notes that the OCCC does not require a similar
disclosure to its home loan borrowers, even though that type of loan creates a
completely new obligation. The Association therefore requests that this sentence
be removed from the form.

Paragraph Entitled “Foreclosure is possible”: This section is coniusing.

Foreclosure of the tax lien may occur regardless of whether the tax loan is made, and

regardless of to whom the property taxes are owed. In other words, it is not the

failure to pay the tax loan that could cause the foreclosure, it is the failure to pay the
property taxes. On a technical level, it is correct to say that a morigagee might
consider a loan to be an event of default. As a practical matter, however, mortgagees
do not foreclose because property owners take out tax loans; they foreclose if the
mortgage or tax loan becomes delinquent. In other words, they only act when their
asset is at risk. To advise the property owner that the loan might cause the mortgagee
to foreclose is misleading, and inappropriately negative at the time of application.
Finally, if for any reason the mortgagee did foreclose, the cost of that foreclosure

~ would not be added to the property tax lien, but to the mortgage lien ~ further
" evidence that discussion of mortgage foreclosure is not appropriate for a disclosure

about the implications of a property tax loan,

Paragraph Entitled “Contact the Office of Consumer Credit Commissioner if
you have gquestions or problems”: The first sentence states that the lender is
licensed. However, the Finance Code creates exceptions for licensing, so that
unlicensed persons can make at least some loans. However, it is not the license that
creates the obligation to disclose, it is the loan. Therefore, even lenders who are
exempt from licensing should be required to provide this Disclosure. -

D. Proposed Disclosure Form under 32.06(1)(1)

In order to assist the property tax lender in identifying the subject property and tax
loan, the Association suggests that the form seek not only the “Property Owner’s
Address” but the “Property Address”. In many situations, the two addresses might be
different.

Disclosurg’Rules - TPTLA_Comments[1]
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2, The property address is necessary in the event that the lender is not able to identify
the loan with a loan number, tax account, or legal description of the property. The
property owner’s mailing address is helpful in order for the property tax lender to
ensure that their records reflect the most current information available.

Disclosure_Rules_-_TPTLA_Comments{1]
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PROPERTY TAX LIEN TRANSFER NOTICE

Lender's Name:

Lender's Address:

[1f Applicable] Lenderis licensed as a Property Tax Lender by the Consumer Credit Commissioner of the State
of Texas. Lender's License Number: [Ingert Number]

READTHISNOTICETOGIVE YOU IMPORTANT INFORMATION THAT CAN HELP YOU,PROTECT
YOU, AND MAYBE SAVE YOU MONEY.

¢

WHY AM I RECEYVING THIS NOTICE?

Texas law requires your lender to provide this Notice to you before you sign a tax lien transfer,

STOP! BEFORE YOU SIGN, THINK, DO YOU REALLY NEED THIS LLOAN?

.

If you are disabled or age 65 or older, then you may be eligible for tax deferral under Texas Tax Code
Section 33.06.

Do you need to put your property at risk or do you have other resources (such as savings or family} that you
could borrow from?

Wiii this loan cause you to be in default on a loan already secured by your property?

Can you afford the loan, and how will you pay next year's taxes? If you cannot afford this loan, you may
lose your property.

SHOP! DIFFERENT LENDERS OFFER DIFFERENT LOAN TERMS, SO COMPARE:

s % W 9 s =

The lender's references

The "up-front” costs that you wiil pay or that will be added to the amount you borrow.
Your interest rate.

Your monthly payment amount.

The number of payments.

Late fees, prepayment penalties and other fees,

BEFORE YOU SIGN AT CLOSING:

Carefully review all of the loan documents.

Make certain that the terms of your loan are exactly what the lender promised. Ifanything is different, then
do not sign until you fully understand why.

Can you change your mind after you sign? Generally not, but if your property is your principal dwelling and
you are a natural person, then you may rescind, or cancel, the loan within 3 business days afier you sign.

WHERE CAN YOU GET MORE INFORMATION OR FILE A COMPLAINT?

The Office of the Consumner Credit Commissioner of the State of Texas, 2601 N. Lamar Blvd,, Austin, Texas
78705-4207; (800) 538-1579 or (512) 936-7600; or wivw.occe state. tx.us.

Other resources inciude;

Federal Reserve: wwnw. federalreserve. goviconsumers, itm
HUD: www, fud, goviconsumeriindex.cfin
Fannie Mae: www. homepath.com

Safeborrowing: wwiv, Iafeborrowing. con

ACKNOWLEDGMENT OF RECEIPT: Each of the undersigned has received a copy of this notice this

day of , 2007, before signing the tax lien transfer to Lender.
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HARRISON * DOGGETT

A PARTHERIRHIF OF PAOFESSIONAL CORPORATIONS

WESTON CENTRE, SUITE 16800 JOSEPH M. HARRISON IV
| 12 E. PECAN STREET JOBIRARRISONTAX, US
SAN ANTONIO, TX 78205

TeLERPHONE: {(2iQ) B7B-74]2 . Mary Beran DooagsTy
ToLL-FREE: (BO0) 720-8510 . MARYEIMARYDOGQETT, COM

eFax: (210) 568-2655

September 26, 2007

FLORESVILLE, TEXAS OFFIGE

OLp FLORESVILLE FIREROUSE
1009 ¢ STResT, Sute 200
FLORESVILLE, TX 781 [ 4-2223
TELERPHONE! (B30 393-0500
FACSIMILE: (B3O 383-424}

Commissioner Leslie Pettijohn Via Telecopy

Office of Consumer Credit Comnunissioner
2601 N. Lamar Blvd.
Austin, TX 78705

RE:  Property Tax Lenders Disclosures Response

Dear Commissioner Pettijohn:

Enclosed please find the Texas Property Tax Lenders Association’s Comments to

Property Tax Lenders Disclosure Rules 9/18/07 Draft.

Very truly yours,
Mary B. Dogge
MBD/rw
Enclosure
CC:  Laurie B. Hobbs Via Email
Sealy Hutchings '

SFPECIALIZING IN AD VALOREM TAX DISPUTES IN ALL TEXAS STATE COURTS, ANG FEDERAL AND U5, BANKRUPTCY COURTS HATIONWIDE



TEXAS PROPERTY TAX LENDERS ASSOCIATION’S COMMENTS TO
PROPERTY TAX LENDERS DISCLOSURE RULES 9/18/07 DRAFT

A. Overriding Concerns

The TPTLA’s primary concern with the current form of the proposed Disclosure is that it
relates perceived drawbacks about a transfer, but none of the actual benefits, and at the same
time, mentions other options without disclosing their disadvantages. In particular, the
Association requests that the Commissioner review those portions of the proposed rule and form
that relate to when and how the subject property may be foreclosed and the realities of other
options to a property tax loan.

1, The Disclosure Should Not Focus en an Unlikely Foreclosure of the Mortgage Lien

The Association agrees that one of the primary purposes of the Disclosure should be to
advise property owners that they may lose their property to foreclosure. However, the point is
not to reiterate techmical legal points, but to highlight the realities a property owner should
understand. The current form of the Disclosure, in the paragraph entitled, “Foreclosure is
possible”, discusses a legal technicality that, to our knowledge, never occurs: a mortgage lender
foreclosing on a taxpayer merely because they have taken out a property tax loan.

In practice, mortgagees only foreclose on a borrower with a property tax loan when it
appears that the mortgagee might lose their interest in the property. To foreclose merely because
the property owner has decided to repay the tax lien through a private financier is undesirable, as
it unnecessarily puts a property owner who is paying all of his obligations out of his home, This
is especially true in the current environment, where the mortgage industry is working to reduce
their foreclosures, not increase them. Property tax loans are one way to avoid such foreclosures.

To advise potential borrowers that foreclosure may ensue when it is technically possible
but practically highly improbable overreaches the purpose of the Disclosure.

2, The Disclosure Should Discuss Foreclosure if the Taxes are Not Paid—Regardless of
the Payee

Second, the Disclosure inaccurately portrays the property tax loan as creating the vehicle
for a tax len foreclosure. Unlike in other lending situations where disclosures are required, such
as that provided in 7 TAC §5.1(c)(1), the transaction discussed is net a new obligation that is
creating an opportunity for foreclosure. Thus, the notice should explain that the unpaid taxes,
not the property tax loan, create the possibility of foreclosure, and that regardless of whether
the taxes are owed to the taxing units, the property tax lender, or the mortgage company, they
must be repaid in order for the owner to avoid losing the property.

3. The Disclosure Should Realistically Portray Allernatives to a Tax Loan

The proposed form mentions that the property owner has alternatives to a property fax
loan. However, the descriptions of these alternatives are somewhat misleading, In particular, the

Disclosure Rules_- TPTLA Comments[1]
Page 1 of3 .
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discussion of payment arrangements with tax assessors could create the impression that a
property owner has far more room to negotiate than the law and most collectors permit.
Additionally, the property owner should be advised that all of these options come with the same
obligation to pay or lose the property.

The Association suggests the following modifications in order to present an appropriate
and informative disclosure to the property owner. These suggestions are listed not in order of
priority, but as they appear in the proposed Rule and Disclosure,

B. Subchapter E. Disclosures Rule,

L.

Section 89.504(a)(2): This section is confusing as written for two reasons: first, it
says that the property owner has a lien against his or her property, as opposed to it
explaining who holds the lien. Second, it says “property or homestead”. Because
homesteads are property, this is somewhat confusing. To clarify these issues, the
Association suggests: “a statement that the local taxing units currently have a lien
against the owner’s property for unpaid property taxes.”

Section 89.504(a)(8): This subsection is misleading, in that it could leave a property
owner thinking that foreclosure is possible only if they take out a tax loan and it is not
repaid. The reality is that foreclosure may occur if they do not pay, regardless of
whether they take out the property tax loan, choose another option, or do nothing. In
other words, the property tax lien transfer does not create the possibility of
foreclosure, the unpaid tax lien does. Second, this subsection also refers to “property
or homestead”, To remedy this confusion, the Association suggests: “a statement that
if the taxes are not paid, foreclosure may occur, the property owner could lose the
property, and the cost of that foreclosure could be added to the tax lien.”
Alternatively, “a statement that regardless of who holds the tax lien, foreclosure may
occur, the property owner could lose the property, and the cost of that foreclosure
could be added to the tax lien.”

Section 89.504(c)(1)-(2):  Several of the established property tax lenders
communicate with their customers solely by telephone until the day of closing, when
they meet face-to-face for the first time. In those situations, there is no “application”
form or package mailed or otherwise provided to the property owner. The
Association suggests a definition of “application” as the point during negotiation of a
tax loan where the property owner indicates a desire to accept the property tax
lender’s proposed terms for the repayment of the tax obligation. Second, many
property owners, especially in rural areas and the valley region, do not have access to
either facsimile machines or e-mail. Thus, U.S. mail is the remaining option for these
lenders to use in order to get the Disclosure to the property owner. This will slow the
application down by as much as three days. Although this would generally be a
reasonably easy requirement to meet, the additional three days could be harmful to
consumers if the property is already posted for foreclosure or if an additional penalty
is soon to attach to the outstanding balance. The Association therefore suggests that
the rule be amended to permit the owner to waive the delivery at the time of
application for good cause, to be defined as imminent foreclosure or the accrual of an
additional penalty under Tax Code section 33.01 or 33.07.

Disclosure_Rules - TPTLA_Comments[1]
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Section 89.504(c)(3): The proposed form requires consent from both the property
owner and spouse. Under Texas law, a married property owner cannot encumber
homestead property without the consent of their spouse. However, that law does not
apply to other properties held by a married person. This requirement could be
particularly confusing for business properties held in the name of a mamied sole
proprietor. The Association suggests the following modification: “If the property is
designated as a homestead, the signatures of both spouses must be obtained in order
for a Disclosure to be considered ‘provided’ under this section.”

Section 89.504(d)(2): The current wording appears to require the bomower to
establish the presumption that the lender took certain steps to provide notice. If the
property tax lender delivers the notice by fax, email, ‘or hand-delivery, this
requirement is not a problem. However, if the Disclosure was sent via mail and not
timely delivered by the postal service, the borrower cannot establish that the lender
complied with the delivery requirement. The Association suggests the following
moedification: “At time of closing, if not already obtained at the time of application,
verification that a disclosure statement as prescribed by 7 TAC Figure: §89.506(a)
was provided under this section must be established by a dated acknowledgment
signed by the property owner. If the statement was provided to the owner by mail but
not received within three days, the lender may establish through an affidavit a
rebuttable presumption that notice was delivered.

C. Praoposed Disclosure Form under 32.06(a-4)(1)

Spousal Signature Limited to Homestead: The proposed form requires a signature
by both the property owner and spouse. Not 2ll transfers occur on homesteads, or
even on residential properties. Many of the properties are comimercial. As mentioned
above, Texas law only requires spousal consent to encumber homestead property.
Therefore, the form should be modified to reflect that the spouse’s sigpature is
required only if the property is designated as homestead.
Paragraph Entitled “What is a preperty tax loan™: First, this paragraph conld be
shorter, which would be easier to understand, if some of the information that is
already or more appropriately described elsewhere in the Disclosure was deleted.
The Association suggests deleting the third and final sentences. The third belongs in
the “Alternatives” paragraph, as it is only one of the several options available fo the
owner. The final sentence belongs in the “Foreclosure is possible” paragraph. Second,
this section is a very negative description of what is a positive option for many
property owners. The Association suggests adding, “You are not required by law to
enter into a property tax loan, but it may provide you with the most affordable way to
repay your property taxes.”

Paragraph Entitled “You may have alternatives to this property tax loan™: This

section is misleading to borrowers as currently drafted:

a. As mentioned above, deferrals are only permitted on homesteads. Therefore, the
Association suggests: “If this property is your homestead and you are disabled or
age 65 or older, you may be eligible for a tax deferral under Texas Tax Code
§33.06.

Disclosure_Rules - TPTLA Comments[1]
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b. The phrase “you may negotiate with the taxing unit(s)” is misleading and,
depending on the taxing unit, incorrect. By using the word “negotiate”, it appears
that the owner has bargaining power to establish their repayment terms and/or to
reduce or stop the accrual of penalties and interest. In reality, not all tax collectors
allow property owners to make payment arrangements. If they do permit
arrangements, most collectors require significant down payments and short
repayment terms. The law caps the terms at 36 months, but most do not approach
that length of time. Finally, not even the tax collectors can agree to waive or
reduce the penalties and interest; payments are allocated pro rata, and the
penalties and interest continue to accrue per the Tax Code until the last payment is
made.

c. The Disclosure says that the owner “may be able to borrow from savings or
family members.” While it is true that any borrower should consider savings or
family resources, most property owners, and commercial businesspeople in
particular, might consider this “disclosure” to be somewhat remedial and
unnecessary. The Association notes that the OCCC does not require a similar
disclosure to its home loan borrowers, even though that type of loan creates a
completely new obligation. The Association therefore requests that this sentence
be removed from the form.

Paragraph Entitled “Foreclosure is possible”: This section is confusing.

Foreclosure of the tax lien may occur regardless of whether the tax loan is made, and

regardless of to whom the property taxes are owed. In other words, it is not the

failure to pay the tax loan that could cause the foreclosure, it is the failure to pay the
property taxes. On a technical level, it is correct to say that a mortgagee might
consider a loan to be an event of default. As a practical matter, however, mortgagees
do not foreclose because property owners take out tax loans; they foreclose if the
mortgage or tax loan becomes delinquent. In other words, they only act when their
asset is at risk. To advise the property owner that the loan might cause the mortgagee
to foreclose is misleading, and inappropriately negative at the time of application.
Finally, if for any reason the morigagee did foreclose, the cost of that foreclosure

~ would not be added to the property tax lien, but to the morigage len — further
" evidence that discussion of mortgage foreclosure is not appropriate for a disclosure

about the implications of a property tax loan.

Paragraph Entitled “Contact the Office of Consumer Credit Commissioner if
you have questions or problems”: The first sentence states that the lender is
licensed. However, the Finance Code creates exceptions for licensing, so that
unlicensed persons can make at least some loans, However, it is not the license that -
creates the obligation to disclose, it is the loan. Therefore, even lenders who are
exempt from licensing should be required to provide this Disclosure, -

D. Proposed Disclosure Fornt under 32.06(0(1)

In order to assist the property tax lender in identifying the subject property and tax
loan, the Association suggests that the form seek not only the “Property Owner’s
Address” but the “Property Address”. In many situations, the two addresses might be
different.

Disclosure: Rules - TPTLA Comments{1]
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2. The property address is necessary in the event that the lender is not able to identify
the loan with a loan number, tax account, or legal description of the property. The
property owner’s mailing address is helpful in order for the property tax lender to
ensure that their records reflect the most current information available.

Disclosure_Rules - TPTLA_Comments[1]
Page Sof 5

4-171



4-172

To: Office of Consumer Credit Commissioner
From: Kenneth M. Culbreth, Jr.
Date: September 26, 2007

Re: Commentary Responsive to the OCCC’s below 9/18/07 Draft Property Tax Lenders
Disclosures Rules (Germane to Senate Bill 1520)

In response to the September 18, 2007 invitation by the Office of Consumer Credit
Commissioner ("OCCC") to submit written commentary responsive to the 9/18/07 Draft
Property Tax Lenders Disclosures Rules (Germane to Senate Bill 1520), please accept the

~ following commentary/changes in bold as suggested revisions to the Draft Rules.

Additionally, I am sending herewith my suggested Disclosure Statement as a separate
document, which is prepared in the required font size and type as required by the OCCC in
§89.503 below. I would respectfully request the OCCC to substitute the attached Disclosure
Statement as its sample model. It incorporates all of the OCCC’s existing disclosures and some
of the disclosures suggested by Robert A. Wisner in his proposed Disclosure Statement, Further,
it is my opinion (as I hope it is yours) that the suggested Disclosure Statement greatly benefits
the consumer in educating him/her prior to the tax lien transfer.

Property Tax Lenders Disclosures Rules
/18/07 Draft

Subchapter E. Disclosures.

$89.501. Purpose.

The purpose of the rules contained in this subchapter is to provide disclosures for property
tax loan transactions. These mles prescribe the form and content of the disclosures under Texas
Tax Code. §32.06(a-4)(1) and §32.06(f-1).

$89.502. Definitions.

The following words and terms, when used in this subchapter. have the following meanings,
unless the context clearly indicates otherwise:

1) Property tax lender--has the meaning assicned by Texas Finance Code. §351.002(1
(Acts 2007. 80th Leo.. ch. 1220). Another name for a "property tax lender" is a "transferee" as
defined by Texas Tax Code. §32.06(2). and these terms may be used synonymously.

2 Propertv tax loan--has the meaning assipned by Texas Finance Code. §351.002(2
(Acts 2007. 80th Leg.. ch. 1220). Another name for a "property tax loan" is a "tax lien transfer.”

and these terms may be used synonymously.

Property Tax Lenders Disciosures Rules Pape ! of 8
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(3) Tax lien transfer—has the meaning assigned by Texas Finance Code. §351.002(2)
(Acts 2007. 80th Leg.. ch. 1220). Another name for a "tax lien transfer” is a "property tax loan."
and these terms may be used synonymously.

(4) Transferee--has the meaning assioned by Texas Finance Code. §351.002(1) (Acts
2007. 80th Leg., ch. 1220) and Texas Tax Code. §32.06(2). Another name for a "transferee” is a

"nroverty tax lender.” and these terms may be used synonymously.

$89.503. Format.

(2) Disclosures for property tax loan transactions must be printed in an easily readable font
and tvoe size. If other state or federal law requires a different type size for a specific disclosure
or contractual provision. the type size specified by the other law should be used.

(b) The text of the document must be set in an easily readable typeface. Typefaces
considered to be readable include: Times. Scala, Caslon. Century Schoolbook. Helvetica, and

Qaramond,

(c) Tvpeface size is referred to in points. Because different typefaces in the same point size

are not of equal size. typeface is not stricily defined but is expressed as a minimnm size in the
Times typeface for visual comparative purposes. Generally. the typeface for the body of the

disclosures must be at least as laroe as 11 point in the Times typeface. The typeface for the

headings must be at least as large as 12 point boldface in the Times typeface. A point is

generally viewed as 1/72nd of an inch.

COMMENT: At least the headings should be conspicuously printed, typed in a size equal to at
least 12-point boldface Times typeface {(at least as conspicuous as the various solicifation notices
sent out by the tax lien lenders). While the sample disclosure at 7 TAC Figure §89.566(a) appears to
have headings in bold, the above Rule does not so state.

§89.504. Requirements for Disclosure Statement to Property Owner.

(2) Reauired elements. A disclosure statement under Texas Tax Code. §32.06(a-4)(1) 1o be
srovided to a property owner before the execution of a tax lien transfer must contain the

following required elements:

(1) the property tax lender's name. principal business address, and Heense number:

(2) a statement that informs the property owner that on January 1 of each vear, all
property owners have a tax lien in favor of the governmental taxing unit(s) against the
owner's property or homestead for unpaid property taxes but that the governmental taxing

unit(s) must file a lawsuit and obtain a judgment in order to foreclose jts lien;

COMMENT: The disclosure above is revised to explain to the property owner the nature
of a statutory tax lien under Section 32.01 Texas Property Tax Code as distinguished from
a transferred tax lien., Some of the above is in the 7 TAC Figure §389.506(a), but not
addressed in the above rule.

Property Tax Lenders Disclosures Rules Page2 of 8
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(3) a statement that the property owner can pay the faxing unit{s) directly and may enter
into_a pavment installment agreement with the taxing wnit(s)} under Texas Propertv Tax
Code. §33.02 to_pay the taxes over time;

COMMENT: The disclosure above is revised to explain to the property owner that they
may enter into an installment arrangement with the taxing unit to pay their taxes over
time. This disclosure was also referenced below in originally numbered §89.504(a)(6), but
merely rearranged.

{4) a statement that the property owner may authorize that the lien of the taxing unit(s) be

iransferred to the property tax lender;

{5} a statement that the property owner may limit the tax lien transfer authorization

_to_only non-delinguent taxes owing unless the property owner staies in_writing that the

property tax lender mayv transfer a tax lien on non-delinguent faxes owing in the future
(pursuant to Texas Property Tax Code, §31.02, “taxes are due on receipt of the tax bill and

are delinguent if not paid before Februarv 1 of the vear following the vear in which
imposed’):

COMMENT: The disclosure above is added to inform the property owner that unless they
agree, in writing to allow same, the tax lien lender cannot pay/loan on the property owner’s
non-delinauent_taxes (otherwise, the tax lien lender will escrow additional amounts for
future (non-delinguent) taxes increasing the monthly payment by the property owner) (see
§32.06 (a-2) (2) (B) requiring property owner to execute an anthorization consenting to a
transfer of the tax lien for both delinquent and non-delinquent taxes in order to allow tax
lien lender to pay/loan and have tax len transferred on non-delinquent taxes. THIS
AUTHORIZATION SHOULD ALSO BE IN A SEPARATE DOCUMENT
CONPICUOQUSLY SET FORTH).

(6) a statement that the property tax lender may add “up front” closing costs,
escrow fees, attorney’s fees, other charges and interest up to 18% in connection with the
property tax loan and the property owner should inquire as to these amounts, the total
amount of the loan, the interest raie, the monthly payment amount and the number or

monthly payments ;

(73 a statement that foreclosure mav_occur of the transferred tax lien held by the
propertv tax lender. the proverty owner conld lose the property or homestead. and the cost of
that foreciosure could be added to the transferred tax lien;

(8) a statement that the transferred tax lien is superior o any other preexisting lien on

the property or homestead;
(9) a statement that there may be alternatives available to the property owner instead of

the property tax loan. {e.o. financing options through an existing mortgage lender which may, if
requested. agree to pay outstanding taxes and charge a lower interest rate, or establish an
escrow arrangement and charge no interest: or other nrivate lenders. borrowing from savings

or family members);

Property Tax Lenders Disclosures Rules Page 3 of 8
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(10) a statement that warns the property owner that entering into the property
tax loan may constitute a violation of existing mortgage liens encumbering the property,
thereby permitting the holders of such liens to foreclose their liens on the property;

(11)__ a statement that disabled persons or persons age 65 or older may be eligible for
tax deferral under Texas Property Tax Code. §33.06:

{12) a statement that the property owner may contact the Office of Consumer Credit
Commissioner about guestions or problems, listing the OCCC's address. toll-free consumer
heloline. and website. as follows: 2601 North Lamar Boulevard, Austin. Texas 78705-4207.
(800) 538-1579, www.occe.state.tx.us;

(13} a statement that the property owner may seek the advice of an attorney or another
. third party before signing; and

(14) blanks for signature(s) of the property owner(s) znd date when signed
acknowledging receipt.

(b) Single page required. The disciosure statement required by §89.506(a) of this title must

it on one standard-size sheet of paper (8 1/2 by 11).

(c) Delivery.

(1) At time of application. At the time of application or within three days of application,
a property tax lender must provide a disclosure statement containing all of the elements outlined
by subsection (a) of this section, as prescribed by 7 TAC Figure: §89.506(a) of this title to the

property owner either by 1.8, mail. facsimile, email, or hand-delivery.

COMMENT: As stated in my previous written comments to the ANPR, because the
property is the homestead of the property ovwner the sanctity of same requires a significant
time period for “cooling-off” after having been solicited by the property tax lender and
where these loans allow for the foreclosure of the homestead. The disclosure statement
must be provided to the property owner and signed by the property owner “not later than
the 12th day before the earlier of (i) the date a property owner executes a swWorn
authorization described by Section 32.06(a-1) or (2) the property owner executes an
application for credit with the tax lien lender. Compare Tex. Const. art, XVI,
§50(a)(6)(M)(D)] (12 day cooling-oif period for home equity lending on homestead).

“At the time of application or within three days of application” as stated above in
§89.504(c)(1) does mot (1) tell us the definition of or what constitutes “application,”
therefore there is no defined trigger date for the 3 day requirement (2) give the property
owner the necessary clear disclesure without being part of the signing of a myriad of other
documents at the same sitting (3) give the property owner enough “cooling off” time after
having been solicited by the tax lien lender causing the mindset of losing their homestead
unless they sign up with the property tax lender.

Finally, the disclosure statement should be hand-delivered to the property owner at the
office of the tax lien lender, an attorney’s office, or title company (compare Tex. Const, art.

Property Tax Lenders Disclosures Rules Page4 of 8
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XVI1, §50(a)(5)(D)) with a written acknowledgement (notarized) of receipt signed by the
property owner at the end of the document.

(2} At time of closing. At the time of closing. a property tax lender may deliver an additional
copy of the disclosure statement prescribed by 7 TAC Figure: §89.506(a). but is not required to
do so. If not already obtained at the time of application. the property tax lender must obtfain a
dated acknowledement contained in the disclosure statement signed by the property owner
statine that the property owner received the disclosure staterent at the time of application,

COMMENT: “At the time of closing” as set forth above does not tell us the definition of or
what constitutes “closing,” and there is no defined period between “application” and
“closing” to guarantee any 3 day requirement. There are several documents that are
required to be signed by the property owner to effect a transferred tax lien, including, but

_no limited to (1) the sworn autherization filed with the tax collector required by Section

32.06(a-1) (2) the Note (payment obligation) between the property owner and the property
tax lender and (3) the Deed of Trust (converting the transferred tax lien into a deed of frust
lien, allowed to be foreclosed under a TRCP 736 proceeding (Section 32.06 (c)).
Accordingly, as §89.504(c)(1) and (2) are now written, the tax lien lender could refer to the
sworn authorization as the “application” and have the property owner sign the disclosure
statement and all above documents at that time, referring to the “closing” as the “funding”
date or some other date in the future.

Therefore, there must be a definition of “application” and “closing”, a description of what
is accomplished at each, with a defined time period between the occurrence of the
“gpplication” and the “closing.” The idea is to_provide the property owner this written
disclosure well in advance of the execution of the sworn authorization under Section

32.06(a-1) allowing the property tax Jender to payv the taxes.

Additionally, in defining the above transaction events, the OCC sheuld make it clear to the
property tax lender as to when the 3-day right of rescission must be given to the property
owner. See Section 32.06 (d-1) (““A right of rescission described by 12 C.F.R. Section 226.23
applies to a tax lien transfer under this section.”)

(3) Married property owners. The signatures of both spouses must be obtained in order for a
disclosure to be considered "provided" under this section.

(D) Verification of delivery.

(1) At time of application. At the time of application. verification that a disclosure was
provided under this section is not required. but may be established by a sipned and dated

acknowledgment of the property owner, submitted to the lender either by U.S. mail, facsimile.
email. or hand-delivery. If a lender mails the disclosure statement to the property owner, the

property tax lender must allow a reasonable period of time for delivery. A period of three

calendar days. not including Sundays and federal legal public holidays. constiutes a rebuttable

presumption for sufficient mailing and delivery.

COMMENT: See Comments under §89.504{c)(1) and (2} above.

Property Tax Lenders Disclosures Rules Page 5 of 8
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(2) At time of closing. At the time of closing. if not already obtained at the time of
apolication. verification that a disclosure statement as prescribed by 7 TAC Figure: §89.506(a)

was provided under this section must be established by a dated acknowledoment contained in
the diselosure statement signed by the property owner prior to the time of application as
defined above,

COMMENT: See Comments under §89.504(c)(1) and (2) above. Also, by adding the above
langnage to 89.504(d)(2), a time for the signing and receipt of the disclosure statement is
established (relying on definitions of “application” and “closing” as requested abhove),

§89.505. Requirements for Notice of Delinquency to Transferee.
(a) Required elements, If a notice of delinquency under Texas Tax Code, §32.06(f-1) is sent

bv the mortgage servicer or the holder of the first lien to the trensferee of a tax lien, it must
contain the following required elements:

(1) the date of the potice:

{2) the name of the property owner;

(3) the address of the property:

(4 the legal description of the property.

(5) the tax account number or property fax loan number:

and

(7) the sender's relationship to the preexisting lien. and if the sender is not the lien holder.
the name and address of the lien holder.

(b} Delivery.

(1) Timing of delivery. If the mortgage servicer or the holder of the first lien sends a
notice of delinguency under Texas Tax Code, §32.06(f:1) to the transferee of a tax lien, it must
be sent within 30 days of the 90-day delinquency of the property owner.

(2} Method of delivery. Ata minimum, a notice under this section must be sent by 1.8,
mail or via facsimile. Morteage servicers or first lien holders may use certified mail or delivery
by a commercial delivery service with tracking abilities.

(¢) Verification of delivery. Verification that a notice was sent under this section. at a
minimum. must be established by a dated postmark of the U.S, Postal Service or by a dated
facsimile confirmation page. Mortgage servicers or first lien holders who use certified mail o1 a
commercial delivery service may verify delivery with a return receipt or tracking receipt.

$89.506. Disclosures.

Property Tax Lenders Disclosures Rules Page 6 of 8
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(a) The reguired disclosure statement under Texas Tax Code. §32.06(a-4)(1) to be provided
to a property owner before the execution of a tax lien transfer is presented in the following
figure. 7 TAC Figure: §89.506(a

COMMENT: I am sending herewith my suggested Disclosure Statement as a separate
document which is prepared in the required font size and type as required by the OCCC in
§89.503 above. I have not included a notary jurat since the OCCC has not indicated its
willingness to require same. However. I would respectfully request the OCCC to substifute
the Disclosure Statement as_its sample model. It incorporates all of the OCCC’s existing
disclosures_and some of the disclosures suggested by Robert A. Wisner in his proposed
Disclosure Statement.

Regarding the above §89.506 and the language which states “before the execution of a tax

_lien transfer,” the OCCC needs to define {as requested above)} what constitutes “the

execution of a tax lien transfer” (ie the execution of which documents?).

(b) A sample model notice of delinquency under Texas Tax Code. §32.06(f-1) that may be

sent by the morteace servicer or the holder of the first lien to the transferse of a tax lien is

presented in the following example. 7 TAC Figure: §89.506(b)

$89.507. Permissible Changes.

(2) A property tax lender must use the reguired disclosure statement under Texas Tax Code,

§32.06(a-4)(1) as_prescribed by 7 TAC Figure: §89.506(a). but may consider making only
limited technical changes. as provided by the following exclusive list:

(1) Substituting "transferee” for "property tax lender," or using pronouns such as "we'"
and "us':

(2} Substituting "borrower" for "property owner." or using pronouns such as "you” and
1k i
yvour™: or

(3) Substituting "tax lien transfer” for "property tax loan.”
(b) A property tax lender may consider making the following types of changes to the model

notice of delinguency under Texas Tax Code, §32.06(f-1) as provided by 7 TAC Figure:

§89.506(b):

(1) Adding information related to information set forth in the model disclosures that is
not otherwise prohibited by law:

t

(2) Substituting *property tax lender" for "transferee." or wsing pronouns such as "you’
and "your”:

(3) Substituting "borrower" for "property owner”™:

(4) Presenting the model clauses in any order. and combining or further segregating the
model clauses. if the revised format does not significantly adversely affect the substance, clarity,

or meaningful sequence of the disclosures:
Property Tax Lenders Disclosures Rules Page 7 of 8
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(5) Inserting__descriptive _titles. headings, subheadings. numbering, capiions. and

illustrative or explanatory tables or sidebars may be used to distinguish between different levels
of information or to provide emphasis: or

(6) Making other changes which do not affect the substance of the disclosures,

Property Tex Lenders Disclosures Rules Page 8 of B
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DISCLOSURE TQ PROPERTY NER ABOUT PROPERTY TAX LOAN

Property Tax Lender's Name:
Property Tax Lender's License #
Property Tax Lender's Address:

READ THIS NOTICE - - IMPORTANT INFORMATION!

What is a tax lien? On January ! of each year, all property owners have a tax lien in favor of the governmental taxing
unit(s) against the owner's property or homestead for unpaid property taxes. In order to foreclose that lien, the taxing unit(s)
must file a lawsuit and obtain a judgment against you before you can lose your home or property.

What is a property tax loan? Rather than pay the taxing unit(s) directly as stated above, you may anthorize, in writing,
the property tax lender (a non-governmental company) to pay the unpaid property taxes for you and transfer the tax lien from
the taxing unit(s) to the property tax lender. In connection therewith, you will enter into a property tax loan with the property

tax lender. This transaction does not remove the tax lien against your property. If you do not pay the property tax lender under
the loan agreement. vou may lose your property or home to foreclosure by the propetty tax lender and the cost of the

forecigsure could be added to the loan.

What can be included in a property fax loan?

Delinquent vs. Non-Delinquent Taxes. You may limit the property tax loan to only delinquent taxes, otherwise, the
property tax lender my charge you for non-delinquent taxes owing in the future. Pursuant to Texas Property Tax Code,
§31.02, “taxes are due on receipt of the tax bill and are delinguent if not paid before February 1 of the year following the year
in which imposed.”

Other Costs and Fees in the property tax loan. The property tax lender may add “up front” closing costs, escrow
fees, late fees, attorney’s fees, other charges and interest up to 18% in connection with the property tax loan. You should
inauire as to the amount of these fees and charges, the total amount of the loan. the interest rate. the monthly payment amount

and the number or monthly payments.

Will this property tax loan cause me to be in default on my existing mortgage loan? A property tax loan and
transferred tax lien is superior to any other preexisting lien on the property or homestead. Accordingly. entering into the
property tax loan may copstituie a violation (default) of an exjsting mortgage loan/lien on your property, thereby permitting
vour morteage lender to foreclose its lien on your property and the cost of the foreclosure could be added to the loan.

What alternatives are available instead of this property tax loan?

- You can pay the taxing unit(s) directly and may enter into a payment installment agreement with the taxing unit{s)
under Texas Property Tax Code, §33.02 to pay the taxes over time.

. You may have financing options through an existing mortgage lender which may, if requested, agree to pay
outstanding taxes and charge a lower interest rate, or establish an escrow arrangement and charge no interest; or other private
lenders, borrowing from savings or family members;

. If you are disabled or age 63 or older, you may be eligible for tax deferral under Texas Property Tax Code. §33.06,

Contact the Office of Consumer Credit Commissioner if you have questions or problems.

This Property Tax Lender is licensed by the State of Texas - Office of Consumer Credit Commissioner. Call the Consumer
Credit Hotline or write for credit information or assistance with credit problems. Office of Consumer Credit Cormnmissioner,
2601 North Lamar Bounlevard, Austin, Texas 787053-4207, {(800) 538-1579, www.occc.state. tx.us,

Before you sign, be sure that you understand this document. Texas law requires the property tax lender to provide
this Disclosure to Property Owner to you before you authorize a tax lien transfer. You ma seek advic n_akt

any third party before you enter into this trangaction. You should carefully read apy document before signing it.

ACKNOWLEDGMENT OF RECEIPT: [, , received and signed this Disclosure to

Property Owner on this day of , 20
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Robert R, Wisner Direct Line: (713} 752-8607

Board Certified, Commercial Real Estate Low, Texas Board of Legal Specialization E-Mail: rwisnerf@craincaton, com
Board Ceriified, Residential Real Estate Law, Texas Board of Legal Specialization

September 28, 2007

Mr. Sealy Hutchings

General Counsel

Office of the Consumer Credit Commissioner
2601 North Lamr Blvd.

Austin, Texas 78705

RE:  Proposed Property Tax Lender Rules
Dear Sealy:

This letter sets out my comments on the drafts of the two proposed rules for Property Tax
Lenders.

DISCLOSURE RULES

First, a couple minor, technical comments. Proposed Section 89.503(b) refers to the "Times"
typeface; is this shorthand for "Times New Reman"? I am not aware of any other Times typeface.
So to be clear, the rule should refer to this typeface as "Times New Roman," rather than simply
"Times."

Proposed Section 89.504(a)(7), requires "a statement that the property tax loan is superior
to any other preexisting lien on the property or homestead.” Although almost entirely accurate, if
an owner already has an preexisting property tax loan, my understanding is that a subsequent tax lien
loan would be of equal priority with the preexisting property tax loan. So perhaps, this section
would more accurately read as follows: "a statement that the property tax loan is superior to any
other preexisting lien on the property or homestead, except a preexisting property tax loan."

The balance of my comments on the draft disclosure rule relate to delivery of the Disclosure
Statement to the Property Owner.

Proposed Section 89.504(a)(11) requires the disclosure to inciude "blanks for signature(s)
of the property owner(s) and date when signed.” The statute does not require this, nor do Ithink that
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Mr. Sealy Hutchings

General Counsel

Office of the Consumer Credit Commissioner
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it is a good idea for the rule to impose this requirement. Obviously, the property tax lender must
deliver the notice and must establish timely delivery of the notice, but these requirements are covered
in the following sections of the rule, which detail how to deliver and how to verify delivery of the
notice.

As you know from the testimony at the hearing, the business model for most property tax
lenders is that most of these loans are originated by phone, mail or other delivery methods, and
almost never by face-to-face applications. The only time of a face-to-face meeting between the
owner and the lender (if at all) will be at closing of the loan, and even then many loans will be closed

" by a notary at a location other than the lender's offices.

4-182

As a result, the Disclosure will, in almost every case, be sent to the owner by mail, fax or
other delivery method, rather than delivered in a face-to-face interview with the owner, The required
signature line on the Disclosure and requirement that it be signed and returned, create two problerns
in connection with the Disclosure that is to be delivered "at the time of application."

. Confusion: The signature line on the Disclosure appears directly below the statement
that "any document," which presumably includes this Disclosure, should not be
signed before the owner fully understands it and has consulted with an atforney. An
unsophisticated owner reading this provision could mistakenly conclude that this
Disclosure is the agreement that legally binds the ovwner to the loan. Any statement
directly above the signature line on this Disclosure should make clear that the
signature on this Disclosure is ONLY an acknowledgment that the owner has
received a copy of the Disclosure.

. Additional Burdens on the Owner and Lender; If the Disclosure given at the time of
application is required to include a signature line, then the owner will be required to
sign the Disclosure and return it to the lender. This means that the lender will have
to wait until the owner receives, signs and returns the Disclosure to the lender. Ifthe
lender could simply send the Disclosure and verify that it was sent, without a
required signature at the time of application, then the Disclosure could be signed a
ciosing by the owner to verify that the owner received a copy of the Disclosure prior
to closing.

As a result, it would seem that the signature line should not be required on the form of
Disclosure, but should be an optional provision, that the lender may use to verify receipt. The lender
should be required to obtain a copy of the Disclosure signed by the owner(s) to verify that the
Disclosure was delivered, but the signature should not be "required” at any specific time prior to
closing. If the signature is required prior to closing, since there is almost never a face-to-face
interview at the time of application, then the owner is likely to be confused and will be put to
additional delay, time, frouble and expense in signing the Disclosure and returning it to the lender
prior to closing.
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* The requirement should be that the lender deliver a copy of the Disclosure to the owner(s)
at the time of application or within three "business” days of application. Section 89.504(c)(1) should
provide for three "business” days, rather than "three days."

A lender should be free to determine how to establish that the Disclosure was sent. For
example, many lenders use a certificate of mailing. This establishes that a document was mailed
by the US Postal Service, but does not require the owner fo miss work to go stand in line at the post
office to pick up a certified mail, return receipt requested, copy of the Disclosure. Nor does it require
the owner to sign and return the Disclosure, and the lender to verify receipt of the signed application
- Disclosure prior to closing.

In order to verify that the Disclosure was received, the lender should be required to have a
signed copy of the Disclosure acknowledging receipt of the Disclosure prior to closing, but the
lender should be allowed to obtain the signature at the time of, or prior to, closing.

RESPA, Regulation X, requires a notice regarding servicing transfer to be delivered "at the
time of application." The provision in Regulation X for delivery of this notice may be instructive,
and reads as follows:

(1) In the case of a face-to-face interview with one or more applicants, the
Servicing Disclosure Statement shall be delivered at the time of application. An
applicant present at the interview may sign the Acknowledgment on his or her own
behalf at that time. An applicant present at the interview also may accept delivery
of the Servicing Disclosure Statement on behalf of the other applicants.

(2) If there is no face-to-face interview, the Servicing Disclosure Statement
shall be delivered by placing it in the mail, with prepaid first-class postage, within
3 business days from receipt of the application. If co-applicants indicate the same
address on their application, one copy delivered to that address is sufficient. If
different addresses are shown by co-applicants on the application, a copy must be
delivered to each of the co-applicants.

24 C.F.R. §3500.21(c). This rule would seem to work better and would be in line with time tested
rules for the delivery of disclosures at the time of application. The proposed regulation should be
written to include these provisions for the initial delivery of the Disclosure, which should not require
a signature by the owner. A signed Disclosure should be required, but not until closing.

As a resuit, the following changes should be made:

. Section 89.504(c)(1), three days should be changed to three "business" days.
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. Section 89.504(c}(2) makes it impaossible for a lender to comply in the case of a
telephone application. Ifthe lender does not have a signed copy of the Disclosure "at
the time of application" then the lender must require the owner to sign a statement
that is simply not true stating that the owner received a copy of the Disclosure "at the
time of application.”" The second sentence should read as follows "The property tax
lender must obtain a dated acknowledgment signed by each owner of the property
stating that the property owner received the disclosure statement prior to closing,
The acknowledgment of receipt may be included on the Disclosure."

. Section 89.504(c) (1) and (d)(1) should be rewritten to correspond to the RESPA
rules for deliver of the Disclosure at the time of application.

CLOSING COSTS RULE

I have several comments on the closing cost rule. First, proposed Section 89.601(a) uses the
term "residential,” but this could iead to substantial confusion. The term "residential" is not defined,
but would seem to include:

. An owner's principal dwelling (i.e., the homestead).

. An owner's second home,

. A rent house.

. Rental apartments.

. Vacant land that is to be developed into residential lots,

All ofthese have been interpreted to be "residential” real property in the context of the federal
preemption of state usury laws. So is your intention for these rules to apply {o a property tax loan
to an owner of a large apartment project or to a real estate developer? If the intent of these rules is
to address consumer purpose, owner occupied, loans to a natural person, then the rule should say so.

If, on the other hand, the rule is intended to cover all "residential” property, then how can you
possibly justify a difference in the rule for business and commercial property that is used for
residential rental (i.e., apartments) versus property that is used for retail rental or other business
purposes?

In Section 89.601(b)(2)(H), some lenders call the origination fee a "commitment" fee,
perhaps this subsection could authorize "a loan origination or commitment fee.”

A lender may receive a request to also fund an owner's hazard insurance premium for the
property. This would seem to be a reasonable closing cost, but would be an amount that should be
allowed (such as atforneys fees for a title cure) in addition to the bracketed maximum amounts.
Section 89.601(d) could have two exceptions, one for attorneys for title cure work and a second
exception for hazard insurance premiums on the property, which would recognize hazard insurance
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premiumns as a reasonable closing cost, but would authorize the financing of the premium in addition
to the fee limitations.

With respect to the maximum fee limits set out in Section 89.601(c)(2), the rale should make
provision for multiple properties. Occasionally, a real estate developer or other taxpayer may own
muitiple tracts. In these cases, the lender must do separate transfers (and all of the other wark) for
each tract, so it would seem that the fee limitations should apply on a per assessed tract basis, or that
some other reasonable allowance should be included in the rule to authorize additional charges when

the taxes for multiple tracts are being refinanced.

The provision for additional atiorneys fees to correct title in proposed Section 8%.601(d)
includes two words, "in court,” that are froublesome. Often the attorneys fees necessary to correct
title will not require a lawsuit and a court proceeding. Most often, title is corrected not by court
action, but by researching title and then drafting documents for the proper parties to sign that will
cure the title defect. The words "in court” should not be included in this section.

Finally, some thought should be given to how the maximum allowed fees should rise (or fall)
with the cost of living, so as to not become outdated. Perhaps, like sections of the Finance Code or
the Truth in Lending High Cost Mortgage threshold that are indexed, the maximum reasonable fee

limitations could be adjusted annually, based on an indexed base year, so that they would keep pace
with inflation.

I hope that my comments are clear and understandable, but if you have any questions or
comments, please let me know.

Very truly vours,
Robert R, Wisner
RRWhrw

cc:  Leslie Pettijohn
Laurie B. Hobbs
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Laurie Hobbs - RE: Property Tax Lenders Fees for Closing Costs Rule- 9/27 Draft
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From: "Don Baylor" g

To: "Laurie Hobbs" <Laurie.

Date: 10/2/2007 7:56 AM

Subjeet: RE: Property Tax Lenders Fees for Closing Costs Rule- 9/27 Draft

CC: "Sealy Hutchings" <Sealy Hutchings@occc.state.tx.us>, "Leslie Pettijohn"
<Leslie.Pettijohn@occe.state. ix.us>

obbs@occc.state. tx.ug>

Laurie,

See below for our comments. Thanks Don

Section 89.601 (a) (2)

The examples of closing costs, as delineated in Section 89.601 (a)(2), represent a suitable baseline for various activities
undertaken by property tax lenders in making loans to property owners. However, we contend that the following
activities can reach economies of scale and are indivisible from the normal cost of doing business. After all, these

firms are in the property tax business, and charging customers for each activity (e.g. loan origination) is not in line with
current financial services. Accordingly, these activities should be discarded from this list of possible closing costs:

o loan origination fee;

o underwriting fee;

o courier/delivery fees;

° federéﬂy mandated fees.
SECTION 89.601 (c) (2)
We agree with the framework outlined in this subsection as the disclosure process will be more comprehensible to
property owners, while promoting better competition and innovation within the industry. This framework will also
discourage lenders that attempt to gain an unfair advantage by “outsourcing” activities to a related firm.
In terms of the closing costs fee schedule, we contend that these rates are excessive and may force property owners to

miss payments, further compounding a secured loan. The first tier of the “total tax lien payment amount” should
extend to $3,000-83,500, as these property owners will have fewer credit options, such as unsecured credit cards.

SECTION $9.601 (d)

In these cases, it is imperative that the lender property notify the property owner of the intent to clear title PRIOR to
engaging in these efforts. The lender should receive written authorization from the property owner before charging
additional attorney’s fees and then pursuing title resolution through the judicial process.

4186
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Don Baylor

Sr. Policy Analyst

Center for Public Policy Priorities
900 Lydia Street

Austin, Texas 78702

Phone: 512.320.0222, ext. 108

Fax: 512.320.0227

Visit us at www.cppp.org for more information, to sign up for our free E-Mail Updates, or to make a tax-
deductible donation to our work.

From: Laurie Hobbs [mailto:Laurie.Hobbs@occe. state.tba.us]

Sent: Thursday, September 27, 2007 4:58 PM

To: Leslie Pettijohn

Cc: Sealy Hutchings

Subject: Property Tax Lenders Fees for Closing Costs Rule- 9/27 Draft

Dear interested stakeholders,

Hello again and many thanks to all of you who have provided such thoughtful and insightful comments during our rulemaking
process for property tax lenders. The attached decument contains a draft copy of the rule regarding fees for closing costs, which
the agency plans to propose at the Finance Commission’s meeting on Friday, October 19, 2007. We wanted to provide you with
an advance copy of this additional rule. We invite your comments on this proposal. :

For any comments regarding fees for closing costs not included in this proposal, you are welcome to file them during the official
public comment pericd, which (assuming the commission votes to publish these rules) should fast until around
Monday, December 3 (31 days from the date of publication in the Texas Register).

After staff review of the comments, revision of the rules if required, and preparation of an official response to the comments in
the preamble of the adoption notice, the Finance Commission may consider this rule for final adoption at a scheduled meeting.
The earliest opportunity for the commission to consider final adoption would be at the December 14 meeting.

If you would like for us to consider your comments prior to the presentation of this rule proposal to the Finance
Commission, please provide your email comments or call us by 5:00 p.m. on Monday, October 1, 2007. I apologize
for the short turnaround on the response time, but we have a very tight deadline in order to submit our Finance Commission
materials to the printer. Again, you are welcome to offer comments during the anticipated public comment period as well.

We highly value your input in helping us formulate the best possible proposal to present to the Finance Commission. Please feel
free to contact me, Sealy Hutchings (512.936.7623), or Commissioner Pettijohn (512.936.7640) should you have any questions
about this rule proposal regarding fees for closing costs.

Sincerely,

4-187
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taurie B. Hobbs

Assistant General Counsel

Office of Consumer Credit Commissioner
2601 N. Lamar Blvd.

Austin, TX 78705

Ph: (512) 936-7621
Fax: (512)936-7610
Email: laurie.hobbs@occe.statebo.us
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TEXAS PROPERTY TAX LENDERS ASSOCIATION’S COMMENTS TO
PROPERTY TAX LENDERS FEES FOR CLOSING COSTS RULE 9/27/07 DRA¥T

Subsection Analysis

1. Section 89.601(a): In regard to the limitation on residential use, the TPTLA appreciates
the Commissioners’ understanding that many transfers occur on commercial property,
and that those properties should be treated differently than those transactions involving
consumers and their residences. “Property designated for residential use” is not defined
in the proposed rule, but the TPTLA would suggest that the application of this rule be
further refined so that it applies to properties that are designated as residential
homesteads. This modification effectively would apply the rule to owner-occupied single
family houses, duplexes, townhomes and condominiums, manufactured homes that are

) appraised as real property, etc., but not to apartment complexes or investment properties.

2. Section 89.601(b)(2): Even though the list is not exhaustive of fees that the OCCC will
permit, all of the property tax lenders in the Association inspect or appraise their
properties prior to closing. Therefore, the Association requests that “an inspection and/or
appraisal fee” is added to the list.

3. Section 89.601(¢)(2)(B)-(E): The Association respectfully requests that the
Commissioner consider an increase of $285 for each of the maximum fees permitted in
these categories. The $285 increase for each category represents $250 for a general
increase and a $35 increase for the increased costs to be borne by property tax lenders as
a result of the new legislative notice requirements. We believe that the approach that you
have taken in the proposed regulations to have several brackets of “total tax lien payment
amounts” and corresponding fee maximums is simple and appropriate, but the absolute
amounts are too low to allow property tax lenders to cover all of their costs and a modest
origination profit. This is especially true on the low end, but it applies to all of the
brackets. Furthermore, we believe that the actual fees charged by property tax lenders
will be below the maximums in most cases, since market forces are pushing down prices
and will continue to do so. We believe that the maximums are an important part of
protecting less sophisticated consumers (i.e., those that do not shop around) but the
maximums should be slightly higher than those that you proposed. The $35 increase
reflects what we believe to be the approximate cost of providing notice to the first lien
holder and mortgage servicers with all mailing and related costs. This is a new
requirement that did not exist prior to September 1, 2007,

4. Section 89.601(d): The Association requests that the phrase “to establish in court the
correct title” be medified by striking the words “in court”. Often borrowers are in the
process of obtaining title in court, but cannot wait for the probate process to conclude
before they obtain a tax loan. By removing the phrase “in court” it eliminates the
possibility that a collector might require the probate or other ownership change to be
completed before executing the transfer.
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To: Office of Consumer Credit Commissioner
From: Kenneth M. Culbreth, Jr.
Date; October 1, 2007

Re: Commentary Responsive to the OCCC's below Property Tax Lenders Fees for
Closing Costs Rule 9/27/07 Draft (Germane to Senate Bill 1520)

In response to the September 27, 2007 invitation by the Office of Consumer Credit
Commissioner ("OCCC") to submit written commentary responsive to the 9/27/07 Draft Property
Tax Lenders Fees for Closing Costs Rule (Germane to Senate Bill 1520) by 5:00 p.m, October 1,
2007, please accept the following commentary in bold to the Draft Rule: '

Property Tax Lenders

Fees for Closing Costs Rule
9/27/07 Draft

889.601. Fees for Closing Costs.

(a) Applicability. The fee limitations contained in this section are applicable to property tax
loans secured by property designed for residential use.

(b) Closing costs for which fees may be charged, contracted for, or received.

(1) Scope of closing costs. For purposes of this section, the term "closing costs” includes
costs incurred by a property tax lender from the time of application through the time of closing.

(2) BExamples of closing costs. The following is a non-comprehensive list of examples of
closing costs for which a property tax lender may charge, contract for, or receive fees in

connection with a property tax loan. Examples of some allowable fees for closing costs include
the following:

(A)  an application fee;

(B)  atitle examination fee;

(C)  a property survey fee;

(D)  afee for flood and plat determinations;

(E)  adocument preparation fee;

(F) a closing or escrow fee;

(G)  afee for a tax certificate or tax payoff determination;

Property Tax Lenders Page 1 of 3
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(H)  aloan origination fee;

@O a loan processing fee;

(8)] an underwriting fee;

(K)  afee for obtaining credit reports;

(L) afee for federally-mandated fees;

(M) afee for courier and delivery services.

(¢) Total maximum fees for closing costs. For purposes of this section, the “total amount of
money paid by a property tax lender to the taxing unit(s) to obtain transfer of the tax lien" will be
" referred to as the "total tax lien payment amount."

(1) Maximum fees include funds received by third parties or retained by property tax
lender. The maximum fees provided for by this section encompass fees related to closing costs,
whether the charge is paid by a property owner directly to a third party, paid to a third party
through a property tax lender, or paid by a property owner directly to and retained by a property
tax lender. A property tax lender may absorb any closing costs and may pay third parties out of
the total compensation paid to it by a property owner.

(2) Maximum fee limits for closing costs. A property owner may not be charged, directly
or indirectly, by a property tax lender an amount related to closing costs in excess of the amounts
authorized by this section. A property tax lender may not directly or indirectly charge, contract
for, or receive any amount related to closing costs from a property owner in excess of the
amounts authorized by this section. The following subparagraphs contained in this paragraph
outline the total maximum fees for closing costs that may be charged, contracted for, or received
by a property tax lender in connection with a property tax loan, based on the total tax lien
payment amount.

(A)For a total tax lien payment amount that is less than $2,500, the maximum fee for
closing costs is $1,000.

(B) For a total tax lien payment amount that is-equal to or greater than $2,500 but less
than $5,000, the maximum fee for closing costs is $1,250.

(C) For a total tax lien payment amount that is equal to or greater than $5,000 but less
than $7,500, the maximum fee for closing costs is $1,500.

(D) For a total tax lien payment amount that is equal to or greater than $7,500 but less
than $10,000, the maximum fee for closing costs is $1,750.

(E) For a total tax lien payment amount that is equal to or greater than $10,000, the
maximum fee for closing costs is $2,000, or 10% of the total tax lien payment amount,
whichever is greater.
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(3) Reasonable closing costs. The maximum fees contained in paragraph (2} of this
subsection constitute "reasonable closing costs” under Texas Property Tax Code, §32.00.

(d) Exception for attormey's fees required to establish correct title. In addition to the
maximum fees outlined by subsection (¢)(2) of this section, a property tax lender may include in
a property tax loan attorney's fees incurred on behalf of a property owner that are reasonable and
necessary to establish in court the correct title to the property to which the property tax loan
relates.

COMMENT: The very serious concern with Section 89,601(d) is that the property tax
lenders will allow this provision of exception regarding ‘‘attorney’s fees required to
establish correct title”’ as a catch-all to tack on additional fees to the consumer. These fees
have nothing to do with tax lien debt. One property tax lender testified at the stakeholder’s

_meeting on September 6, 2007 that it sometimes has probate and/or divorce issues to deal

with so to establish clear title. These issues are in no way related to the payment of taxes.
The property owner needs to engage their own atforney to handle any and all title issues
and not allow the property tax lender to add these fees to a tax lien debt which encumbers
the homestead. The OCCC has already generously allowed ““closing costs” as stated above
to the tax lien debt, which most assuredly will be charged with interest, as would the
purported title clearing attorneys’ fees, if they are allowed under this section.

We must continue to be mindful of the fact that this is a property tax loan and legal fees to
clear title have no place whatsoever in a now private tax lien debt (as opposed to a
governmental unit’s tax lien) which the legislature has allowed as an exception to the
homestead exemption. While this writer is of the opinion that any closing costs are
unconstitutional and the tax lien debt should be limited to taxes, penalties and interest, that
argument is for another day. See Article 16, Section 50 of the Texas Constitution (the
homestead of a family, or of a single adult person, shall be and is hereby protected from
forced sale, for the payment of all debts except for: (2) the faxes due thereon); Texas
Property Code (Section 41.001 (a) provides the same homestead protections, but Section
41.001(b)(2) allows an encumbrances to be properly fixed on homestead property for “faxes
on the property”); Section 32.01 of the Texas Property Tax Code (states that a tax lien
attaches to property on January 1 of each year to secure the payment of all taxes, penalties
and interest ultimately imposed for the year on the property).

As stated above, the OCCC has now established caps on ““closing costs” with the intention
of providing a clear and concise definition of “reasonable closing costs” thereby closing the
door on uncertainty and the potential for future abuse. By allowing an exception thereto
regarding attorney’s fees to clear title (regardless of whether “reasonable and necessary”),
the door is opened, Even if the OCCC placed a cap on this type of fee, the fee would always
be added to the QCCC’s above current limits (even when the OCCC has already allowed
for “a title examination fee”), thus defeating the purpose thereof. Accordingly. request is
respectfully made to remove Section 89.601(d) from the proposed draft Rule (with the

effect of disallowing any such fees from being added to the property fax loan.}
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Office of Consumer Credit Commissioner

Discussion of and Possible Vote to Take Action on the Publication for
Comment of the Proposed Amendments to 7 TAC, §90.602,
Concerning Contract Provisions, §90.603, Concerning Model Clauses,
and §90.604 Concerning Permissible Changes for Second Lien Home
Improvement Contracts.

PURPOSE: The purpose of the amendments to these rules
governing plain language contract provisions for Chapter 342
transactions is to implement changes required by recently passed
legislation, and to make technical corrections.

RECOMMENDED ACTION: The agency requests that the
Finance Commission approve the proposed amendments to 7
TAC §§90.602, 90.603, and 90.604 for publication in the Texas
Reguster.

RECOMMENDED MOTION: I move that we approve for
publication and comment the proposed amendments to 7 TAC
§§90.602, 90.603, and 90.604.
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Title 7. Banking and Securities

Part 5. Office of Consumer Credit Commissioner

PROPOSED AMENDMENTS TO 7 TAC
§8§90.662, 90.603, and 96.604
Page 1 of 7

Chapter 90. Chapter 342, Plain Language Contract Provisions

$§§90.602, 90.603, and 90.604

The Finance Commission of Texas
(commission) proposes amendments to 7
TAC  §90.602, concerning Contract
Provisions, §90.603, concerning Model
Clauses, and  §90.604, concerning
Permissible Changes for second lien home
improvement contracts,

The purpose of the amendments to these
rules governing plain language contract
provisions for Chapter 342 transactions is to
implement changes required by recently
passed legislation, and to make technical
corrections.

House Bill 1038 (HB 1038) was passed
by the 80th Texas Legislature and went into
effect on September 1, 2007. HB 1038
requires that two related disclosures
concerning  the  Texas  Residential
Construction Commission (TRCC) be
provided when certain regisirations are
required. The first notice, which we refer to
as the "TRCC home improvement contract
notice," must be provided for certain
contracts where the total cost of home
improvement is $10,000 or more, requiring
the contract be registered under the Texas
Residential Construction Commission Act,
Texas Property Code, §426.003. The second
notice, which we refer to as the "TRCC
builder notice," must be provided when the
contractor is required to be registered with
the TRCC.

Both notices must contain the
contractor's  certificate of registration
number and direct the owner to contact the
TRCC for complaints and inquiries.
Revisions related to the TRCC disclosures
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are contained in §90.602(1)(IN), (3)(V), and
(5)(HH); §90.603(b)(14),(d)22), and
(D(34); and the figures contained in 7 TAC
§90.604(a)(12), (a)(14), and (a)(16). Please
note that these disclosures are only required
when the particular registrations are
required, i.e., registration of the contract or
of the builder. The rule text contained in
§90.603 states that these disclosures may be
omitted if the registration(s) are not
required, resulting in the notices being
inapplicable.

Another recent legislative change was
also enacted during the 2007 session with
the passage of House Bill 2061 (HB 2061).
HB 2061 amends the Notice of
Confidentiality Rights contained in Texas
Property Code, §11.008, and now requires
that this notice be included on any
instrument transferring an interest in real
property, whether or not any social security
numbers or driver's license numbers are
contained in the instrument. Thus, the
commission is proposing that revisions
regarding the Notice of Confidentiality
Rights reflecting the required nature of the
notice be added to the rule text in
§90.603(d)(24), and that the notice itself be
added to the model contract contained in
Figure 7 TAC §90.604(a)(14) for
consistency purposes. This notice was
returned to the other affected model
contracts in a previous rule adoption. In
addition, some technical corrections have
been made throughout these rules, including
renumbering,.

Leslie L. Pettijohn, Consumer Credit
Commissioner, has determined that for the



first five-year period the amendments to
these rules are in effect, there will be no
fiscal implications for state or local
government as a result of administering the
amendments.

For each year of the first five years the
amendments to these rules are in effect,
Commissioner Pettijohn has also determined
that the public benefits anticipated as a
result of the proposed amendments will be
that the commission's rules will reflect
current statutory provisions and will be more
gasily understood, Another public benefit of
these rule amendments will be increased

uniformity and consistency in credit
contracts.
Additional economic costs may be

incurred by a person required to comply
with this proposal. These costs, however, are
required by the statutory provisions enacted
by HB 1038; the proposed amendments
merely serve to implement the statute. As
noted above, the disclosures contained in
these rule amendments are only required
when the particular registrations are
required. Thus, not all home improvement
contracts will be affected. For those who
will be required to comply, the anticipated
costs would include the costs associated
with copying a confract or new forms, and
costs attributable to the loss of obsolete
forms inventory. Additional copy costs are
estimated to be approximately $0.30-50.40
per confract or new form.

Some licensees who use or lease
specialized computer software programs for
their loan business may experience some
additional costs. These costs are impossible
to predict. The agency has attempted to
lessen these costs by providing the software
programmers with the text of the forms.
Whether programmers will use the proposed

PROPOSED AMENDMENTS TO 7 TAC
§§90.602, 90.603, and 90.604
Page 2 of 7

forms or create their own non-standard
contract submission is not predictable.
Whether the programmers will charge an
additional fee for a document they do not
have to draft is also not predictable.

The agency is not aware of any adverse
economic effect on small businesses as
compared to the effect on large businesses
resulting from this proposal. But in order to
obtain more  complete  information
concerning the economic effect of these rule
amendments, the agency invites comments
from interested stakeholders and the public
on any economic impact on small
businesses, as well as any alternative
methods of achieving the purpose of these
proposed amendments should that effect be
adverse to small businesses.

Comments on the proposed amendments
may be submitted in writing to Laurie
Hobbs, Assistant General Counsel, Office of
Consumer Credit Commissioner, 2601
North Lamar Boulevard, Austin, Texas
78705-4207 or by email 1o
laurie.hobbs(@occe.state.tx.us. To be
considered, a written comment must be
received on or before the 31st day after the
date the proposed amendments are published
in the Texas Register. At the conclusion of
the 31st day after the proposed amendments
are published in the Texas Register, no
further written comments will be considered
or accepted by the commission.

These amendments as well as all of the
rules contained in Chapter 90 provide model
clauses and model contracts. Licensees are
not required to adopt the model language
contained in the rules. However, regarding
§§90.101-90.604, for those licensees
utilizing the model contracts, the prior
model language (as contained in former 7
TAC, Part 1, Chapter 1, Subchapter Q) is
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acceptable and the agency will permit
licensees to use the prior model language
(without a  non-standard  contract
submission) until January 1, 2008, to deplete
supplies of existing forms during a transition
period after the effective date of the rules.
Please note that the publication of the
adoption of previous amendments to
§§90.105, 90.403, 90.404, 90.503, 90.504,
90.603, and 90.604 in the Texas Register on
March 9, 2007, (32 TexReg 1232} listed the
agency's implementation date as October 1,
2007. Given these additional proposed
amendments as well as other recent changes,
some required by recent legislation, the
agency intends to provide licensees until
January 1, 2008, for compliance.

The amendments are proposed under
Texas Finance Code, §11.304, which
authorizes the commission to adopt rules to
enforce Title 4 of the Texas Finance Code.
Additionally, Texas Finance Code, §342.351
grants the commission the authority to adopt
rules to enforce the consumer loans chapter.

The statutory provisions (as currently in
effect) affected by the proposed
amendments are contained in Texas Finance
Code, Chapter 342.

$90.602. Contract Provisions.

A Chapter 342, Subchapter G second
lien home improvement loan transaction
may include, but is not limited to, the
following contract provisions to the extent
not prohibited by law or regulation. If the
licensee desires to exercise its rights under
one of the following provisions, it must
include that provision in the contract. A
licensee who does not desire to apply a
provision is not required to include it in the
contract, For example, a licensee who does
not assess a fee for dishonored checks may
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omit the fee for dishonored check clause. A
licensee may also exclude non-relevant
portions of a model clause. For example, a
licensee who does not routinely finance
certain insurance coverages may omit those
non-applicable portions of the model clause.
A Chapter 342, Subchapter G home
improvement loan transaction may contain
the following provisions:

(1) For a contract for use In a
transaction that does not allow withdrawals
or multiple advances:

(A) - (G) (No change.)

(H)A provision
changes [ekazges] and extras;

(D) — (M) (No change.)

(N) Texas Residential Construction
Commission disclosures:

regarding

(O) [@5] An assigniment; and

(P) [(3)] A provision regarding
notice of confidentiality rights.

(2) (No change.)

(3) For a contract for use in a
transaction that allows for withdrawals or
multiple advances:

“(A) - (J) (No change.)

(K)A  provision  regarding

changes [eharges] and extras;
(L) - (T) (No change.)

(YA notice specifying that the
owner and the contractor are responsible for
meeting the terms of the contract; {and]



(V) Texas Residential Construction
Comunission disclosures:

(W)Y [&5] An assignment: and
-]

(X) A provision regarding notice
of confidentiality rights.

(4) (No change.)

(5) For a deed of trust for use in a
transaction that allows for withdrawals or
muitiple advances:

(A) - (GG) (No change.)

(HH) Texas Residential Construction

Commission disclosures:

(ID) [¢HD] Signature blocks; and

(JN [EH] A provision regarding
notice of confidentiality rights.

$90.603. Model Clauses.

(a) (No change.)

(b) For a Chapter 342, Subchapter G
second lien home improvement loan
contract for use in a transaction that does not
allow for withdrawals or multiple advances:

(1) - (7) (No change.)

(8) Changes [Charges] and extras.
The model clause regarding changes

[chazges] and extras reads: "All labor or
material furnished outside of this Contract
must be agreed upon in writing or it will be
considered as performed under the original
Contract and you will receive no exira
money."

PROPOSED AMENDMENTS TO 7 TAC
§§90.602, 90.603, and 90.604
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(9) - (13) (No change.)

(14) Texas Residential Construction
Commission (TRCC) disclosures.

{(AYTRCC home improvement
contract notice. If a contract for the
construction of a new home or an
Improvement to an existing home is required
to be registered under the Texas Residential
Construction  Commission  Act,  Texas
Property Code, §426.003, the contract must
contain a TRCC home improvement
contract notice. The disclosure or notice
must contain:

(1) the builder's name and
certificate of registration number: and

(ii) the notice required by the
Texas Residential Construction Commission
Act, Texas Property  Code. §420.001,
including the telephone number of the
TRCC. in at least 10-point bold type or the
computer equivalent.

(BY TRCC builder notice. If the
contractor is required to register as a builder
with the TRCC, the contract for
improvements to an existing residence must
incorporate a TRCC builder notice. The
disclosure or notice must contain:

(i) the contractor'’s certificate
of repistration number: and

(ii) the address and telephone

number at which the owner may file a
complaint with the TRCC about the conduct
of the contractor.

(C)Omission permitted if not
applicable. The TRCC home improvement
contract notice may be omitted if the
contract is not required to be registered
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under Texas Property Code. §426.003. The
TRCC builder notice may be omitted if the
contractor is not required to register with the
TRCC.

(15) [} Assignment. The parties
may use a different assignment or a separate
document for the assignment without having
to submit the contract to the agency as a
non-standard  contract.  The  model
assignment in which the contractor transfers
and assigns the lien to the lender reads:
Figure: 7 TAC §90.603(b)(15) [+¥FAE

§90-603(b)Hh)]

(16) [&53] Notice of confidentiality
rights disclosure. The security document
must  incorporate a  "Notice  of
Confidentiality Rights" disclosure. The
disclosure or notice must:

(A) - (C) (No change.)
(c) (No change.)

(d) For a Chapter 342, Subchapter G
second lien home improvement loan
contract for use in a transaction that allows
for withdrawals or multiple advances:

(1) - (10) (No change.)

(11) Changes [Charges] and

extras. The model clause regarding changes
[charpes] and extras reads: "All labor or
material furnished outside of this Contract
must be agreed upon in writing or it will be
considered as performed under the original
Contract and you will receive no exira
money."

(12) - 21) (No change.)

(22)  Texas Residential Construction

Commission {TRCC) disclosures,
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(AYTRCC home improvement
confract notice, If a contract for the
construction of a new home or an

improvement to an existing home is required

to be registered under the Texas Residential
Construction Commission  Act.  Texas

Property Code. §426.003. the contract must
contain a  TRCC home improvement
contract notice. The disclosure or notice
must contain:

(i} the builder's name and
certificate of registration number: and

(ii) the notice required by the
Texas Residential Construction Commission
Act., Texas Property  Code, $420.001,
including the telephone number of the
TRCC, in at least 10-point bold type or the
computer equivalent.

(BYTRCC builder notice. If the
contractor is required io register as a builder
with the TRCC, the contract for
improvements to an existing residence must
incorporate a TRCC builder notice, The
disclosure or notice rnust contain:

{1} the coniractor's certificate
of registration number: and

(ii) the address and telephone
number at which the owner may file a
complaint with the TRCC about the conduct
of the contractor.

(C)Omission permitted if not
applicable, The TRCC home improvement
contract notice may be omitted if the
contract is not required to be registered
under Texas Property Code, §426.003. The
TRCC builder notice may be omitted if the

contractor is not required to register with the
TRCC.




(23) [€22)] Assignment. The parties
may use a different assignment or a separate
document for the assignment without having
to submit the contract to the agency as a
non-standard  contract, The  model
assignment in which the contractor transfers

and assigns the lien to the lender reads:
Figure: 7 _TAC §90.603(d)(23) [+—FAEC

$90:603(HZH)]

{(24)  Notice of confidentiality rights
disclosure. The security document must
incorporate g "Notice of Confidentiality
Rights" disclosure. The disclosure or notice
must:

(A)appear on the top of the first
page of the security document;

12-point
uppercase

in at least
12-point

(Bibe
boldfaced tvpe or
lettering: and

{C) be substantially similar to the

required notice or disclosure under Texas

Property Code, §11.008(b). The model
notice of confidentiality rights reads:
"NOTICE OF CONFIDENTIALITY

RIGHTS: I MAY REMOVE OR STRIKE
MY SOCIAL SECURITY NUMBER OR
MY DRIVER'S LICENSE NUMBER
FROM THIS DOCUMENT BEFORE IT IS
FILED IN THE PUBLIC RECORDS."

(e) (No change.)

(f) For a Chapter 342, Subchapter G
second lien home improvement loan deed of
trust for use in a transaction that allows for
withdrawals or multiple advances:

(1) - (33) (No change.)

(34) Texas Residential Construction
Commission (TRCC) disclosures.

PROPOSED AMENDMENTS TO 7 TAC
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(AYTRCC home improvement
contract notice. If a contract for the
construction of a new home or an
improvement to an existing home is required
to be registered under the Texas Residential
Construction  Commission __ Act,  Texas
Property Code. 8426.003. the contract must
contain _a  TRCC home improvement
contract notice. The disclosure or notice
must contain:

(i) the builder's name and
certificate of registration number: and

(i1} the notice required by the
Texas Residential Construction Commission
Act, Texas Property  Code. 8§420.001,
including the telephone number of the
TRCC, in at least 10-point bold type or the
computer equivalent,

(B) TRCC‘ builder notice, If the

contractor is required to register as a builder
with the TRCC. the contract for
improvements to an existing residence must

incorporate a TRCC builder notice. The
disclosure or notice must contain:

(i} the contractor's certificate
of registration number: and

(i1) the address and telephone
number at which the owner may file a
complaint with the TRCC about the conduct
of the contractor.

(C)Omission permitted if not
applicable. The TRCC home improvement
contract notice may be omitted if the
contract is not required to be registered

under Texas Property Code, §426.003. The

TRCC builder notice may be omitted if the
contractor is not required to register with the

IRCC,
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(35) [E4)] Signature  blocks. The
parties' signatures must be notarized. The

licensee may use a different notary

acknowledgment without having to submit
the deed of trust to the agency as non-
standard. Documents for a home
improvement loan on a homestead must be
signed at the office of the lender, an attorney
at law, or a title company. If this provision
applies, the model clause, "This document
must be signed at the office of the Lender,
an attorney at law, or a title company”
should appear above the signature of the
borrower. The model provision regarding
signature blocks reads: Figure: 7 TAC

§90.603(£)(35) [FFALCE90-603(HE4)]

(36) [35)] Notice of confidentiality
rights disclosure. The security document
must  incorporate a  "Notice  of
Confidentiality Rights" disclosure. The
disclosure or notice must:

{(A) - (C) (No change.)
890.604. Permissible Changes.

(a) A licensee may consider making the
following types of changes to the second
lien home improvement contracts plain
language model clauses:

(1) - (11) (No change.)

(12) A sample model contract that
does not allow for withdrawals or multiple
advances is presented in the following
example. Figure: 7 TAC §90.604(a)(12)

(13) (No change.)

(14) A sample model contract that
allows for withdrawals or multiple advances
is presented in the following example.
Figure: 7 TAC §90.604(a)(14)
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(15) (No change.)

(16) A sample mode! deed of trust
that allows for withdrawals or multiple
advances is presented in the following
example. Figure: 7 TAC §90.604(a)(16)

(b) (No change.)

Certification

This agency hereby certifies that the
proposal has been reviewed by legal counsel
and found to be within the agency's legal
authority to adopt.

Issued in Austin, Texas on October 19,
2007.

Sealy Hutchings
General Counsel
Office of Consumer Credit Comimissioner



Figure: 7 TAC §90.603(b)(15) [FFAC§98-6031)14)]

"ASSIGNMENT

This lien is transferred and assigned to _{third party lender)

Contractor
STATE OF TEXAS
COUNTY OF
Sworn to and subscribed before me on the day of .20 by _(rame of
contractor) '
Notary Public
(Seah)”
Figure: 7 TAC §90.603(d)(23) [7FAC-§90:603(d)22)]
"ASSIGNMENT
This len is transferred and assigned to (third party lender)
Contractor
STATE OF TEXAS
COUNTY OF
Sworn to and subscribed before me on the day of , 20 by {name of
contractor)
Notary Public
{Seal)"
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Figure: 7 TAC §90.603(f)(35) [Z-FAC-§90-603(H34)]

"BY SIGNING BELOW, | accept and agree to the terms and promises contained in the Loan Agreement and in any rider |

sign which is recorded with it

(DO NOT SIGN IF THERE ARE BLANKS LEFT TO BE COMPLETED IN THIS DOCUMENT. I MUST RECEIVE A

COPY OF ANY DOCUMENT I SIGN.)

IN WITNESS WHEREOF, Borrower and Contractor have executed this Deed of Trust and Assignment of Contractor's Lien.

-Contractor -

By:

Printed Name:

(Please Complete)

Printed Name:

(Please Complete)

STATE OF TEXAS
COUNTY OF

Sworn {0 and subscribed before me on the
{name of owner)

(Seal)

STATE OF TEXAS
COUNTY OF

Sworn to and subscribed before me on the
(name of contractor)

{seal)
-Borrower
(seal)
-Borrower
(seal)
-Borrower
(seal})
-Borrower
day of , 20 by
Notary Public
day of , 20 by

Notary Public
(Seal)”
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Figure: 7 TAC §90.604(a)(12)

NOTICE OF CONFIDENTIALITY RIGHTS: | MAY REMOVE OR STRIKE MY SOCIAL SECURITY NUMBER OR
MY DRIVER'S LICENSE NUMBER FROM THIS DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS.

TEXAS HOME IMPROVEMENT
MECHANIC'S LIEN CONTRACT FOR IMPROVEMENT
AND POWER OF SALE
(Second Lien)

DATE
ACCOUNT/CONTRACT NO.

DEFINITIONS

(A) "Owner" means (name of Owner), whose address is (address of Owner, inciuding county), If Owner and Maker are not the same person, the word
"Owner" includes Maker. "I" o5 "me” means the Owner,

(B} "Contractor” means (name of Contractor), whose address is (address of Contracter, including county) and includes those to whom the Contractor has
assigned or transferred Contractor's rights and remedies. "You" or "your” means the Contragctor.

{C) "Lender" means (name of Lender), whose address is (address of Lender, including county) and includes those to whom the Lender has assigned or
transferred Lender's rights and remedies,

{D) "Trostee" means (name of Trustee), whose address is (address of Trustee, including county).

{E) "Property” means the Property at (list address of the Property), whose Jegal description is (list legal description of the Property).
{F) "Work" means the construction project as agreed to in writing between the Gwner and Contractor.

{G) "Completion Date” means (date on which the Work will be completed).

{H) "Contract” means this Texas Home Improvement Mechanic's Lien Contract for Improvement and Power of Sale,

CONSTRUCTION OF IMPROVEMENTS

You agree to fumnish and pay for all laber and matesial needed to complete the Work within days from the date of this Contract. The Work will be
performed on the Property in o good and workmaniike manner.

CONTRACT PRICE

[ agree to pay, or cause to be paid, to you, or to your order, the sum of dollars (ULS. § y when the Work is completed.

TRANSFER OF LIEN

Yau transfer to Lender all of your rights and interests in this Contract,

COMPLETION BY CONTRACTOR, BUT NOT LENDER

You will complete the Work by the Completioa Date. Lender is not responsible for compieting the Work. Lender is ot a guarantor of your performance.
You will indemnify and hold Lender harmiess against ad! claims related to the Work.

PARTIAL LIEN

If you do not complete the Work by the Completion Date in a good and workmaniike manner, then Lender will have a valid lien for the contract price, less
the amount reasonably necessary 1o complete the Work. As an alternative, Lender may choose to complete the Work and the lien wiil be valid for the

contract price.
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CHANGES AND EXTRAS

All tabor or material furnished outside of this Contract must be agreed upon ir writing or it will be considered as performed under the original Contract and
you will receive no extra money.

RECEIPTS AND RELEASES

If I ask, you will give me valid receipts and reenses for the Work from any subcontractor, worker, and supplier,

NO WORK COMMENCED

This Contract is executed, acknowledged, and deliverad before any labor has been performed and any material has been fumished for the Werk.

TRUSTEE'S DUTIES
If you ask Trusiee to foreclose this lien, Trustee wilk:
1. give notice of the foreclosure sale as required by the Texas Property Code;
2.- sell and grant all or part of the Property "AS 15"
2. tothe highest bidder for cash,
b, subject to prior liens and exceptions to conveyance and warraniy, and
¢.  without representation or warranty;
3. pay the proceeds of the sale, in this order:
expenses of foreclosure, including Trustee's reasonable fee;
the unpaid armount of principal, interest, attorneys' {ees, and other charges due you,

any amoust required by law to be paid; and
any balance 1o me, and

0w

4. be indemnified by you for all costs, expenses, and labilities incurred by Trustee in performance of Trustee's dutics under this Contract.

NOTICE

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED
PURSUANT HERETO OR WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR
SHALL NOT EXCEED AMOQUNTS PAID BY THE DEBTOR HEREUNDER.

Nate: The following notice complies with Texas Property Code §41.007. In this netice, the terms "you' and "your” refer to the Gwner.

IMPORTANT NOTICE: YOU AND YOUR CONTRACTOR ARE RESPONSIBLE FOR MEETING THE TERMS
AND CONDITIONS OF THIS CONTRACT. IF YOU SIGN THIS CONTRACT AND YOU FAIL TO MEET THE
TERMS AND CONDITIONS OF THIS CONTRACT, YOU MAY LOSE YOUR LEGAL OWNERSHIP RIGHTS IN
YOUR HOME. KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW,

STATE LAW REQUIRES THAT A PERSON HOLD A CERTIFICATE OF REGISTRATION FROM THE TEXAS
RESIDENTIAL CONSTRUCTION COMMISSION IF THE PERSON CONTRACTS TO CONSTRUCT A NEW
HOME OR IF THE PERSON CONTRACTS TQO CONSTRUCT A MATERIAL IMPROVEMENT TO AN
EXISTING HOME OR CERTAIN IMPROVEMENTS TO THE INTERIOR OF AN EXISTING HOME AND THE
TOTAL COST OF THE IMPROVEMENT IS $10.000 OR MORE (INCLUDING LABOR AND MATERIALS).

YOU MAY CONTACT THE COMMISSION AT (877} 651-8722 TO FIND OUT WHETHER THE BUILDER HAS
A VALID CERTIFICATE OF REGISTRATION. THE COMMISSION HAS INFORMATION AVAILABLE ON
THE _HISTORY OF BUILDERS, INCELUDING SUSPENSIONS. REVOCATIONS, COMPLAINTS. AND
RESOLUTION OF COMPLAINTS.
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THIS CONTRACT 18 SUBJECT TO CHAPTER 4276, PROPERTY CODE. THE PROVISIONS OF THAT
CHAPTER GOVERN THE PROCESS THAT MUST BE FOLLOWED IN THE EVENT A DISPUTE ARISES OUT
OF AN _ALLEGED CONSTRUCTION DEFECT. IF YOU HAVE A COMPLAINT CONCERNING A
CONSTRUCTION DEFECT YOU MAY CONTACT THE COMMISSION AT THE TOLL-FREE TELEPHONE
NUMBER TO LEARN HOW TO PROCEED UNDER THE STATE-SPONSORED INSPECTION AND DISPUTE
RESOLUTION PROCESS.

If Contracter is reguired to register as a builder with the Texas Residential Construction Commission, Owner may
file 2 complaint with the Commission about the conduct of the Contractor at:

311 E. 14th Street
P.0O. Box 13144
Austin, Texas 78711 -
877-651-TRCC (8722)

Contractor's Certificate of Registration Number is:  (insert certificate of registration number)

Owner

QOwner

Contractor
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STATE OF TEXAS
COUNTY OF

Sworn fo and subscribed before me on the day of , 20 by _ (name of
owner)

Notary Public

{Seal)

STATE OF TEXAS
COUNTY OF

Swom o and subscribed before me on the day of . 20 by _ (name of
congractor)

Notary Public

{Seah)

ASSIGNMENT

This Tien is transferred and assigned to __ (third party lender)

Contractor

STATE OF TEXAS
COUNTY OF

Swom 1o and subscribed before me on the day of , 20 by _ (name of
contractor) ’

Nosary Public

(Seal}
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Figure: 7 TAC §90.604(2)(14)

NOTICE OF CONFIDENTIALITY RIGHTS: [ MAY REMOVE OR STRIKE MY SOCIAL SECURITY NUMBER OR
MY DRIVER'S LICENSE NUMBER FROM THIS DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS.

TEXAS HOME IMPROVEMENT
MECHANIC'S LIEN CONTRACT FOR IMPROVEMENT,
POWER OF SALE, AND DEED OF TRUST
(Second Lien)

DATE
ACCOUNT/CONTRACT NO.

DEFINTTIONS

(A} "Owner” means {name of Qwner), whose address is {address of Owner, including couaty). If Owner and Maker are not the same persen, the word
"Owner” includes Maker, "' or "me" means the Owaer.

(8) "Contractor” means {name of Contractor), whose address is {address of Contracter, including county) and includes those te whom the Centractor has
assigned or transferred Contractor's rights and remedies. "You" or "your® means the Contractor,

(C) "Lender" means {name of Lender), whose address is (address of Lender, including county) and includes those to whom the Lender has assigned or
transferred Lender's rights and remedies.

(D) "Trustee" means (name of Trustee), whose address is (address of Trustee, including county).

(E} "Property” means the Property at {iist address of the Property), whose legal description is (list legal description of the Property).
(F) "Work" means the construction project as agreed to in writing between the Owner and Contractor.

{G) "Completion Date” means {date or which the Work will be completed).

(1) "Contract" means this Texas Home Improvement Mechanic's Lien Contract for Improvement, Power of Sale, and Deed of Trust.

(I} "Note" means the Texas Home Improvemens Mechanic’s Lien Note signed by me and dated and includes all amounts secured
by this Contract. The Note states that the smount [ owe you is dollars (115,
by } plus interest.

(1) "Loan Agreement” means the Note, Contract, and any other related document under which Lender has made & loan 1o me.

{K) "Applicabie Law" means all controlling applicabie federai, state, and iocal law.

{L) "Tenant at Sufferance” means a person who continues to possess the Property with no current right to possess it

{M) "Forcible Detainer” means a lawsuit 1o remove a person from the Property.

(N) “Periodic Payment™ means the regularly scheduled amount due for principal and interest under the Note plus any amount under this Contract.

(O) "Successor in Interest" means any pasty that has taken title to the Property.

(P) *Lien" means the Mechanic's and Materialman’s Lien on the Property that results from the Contract and the Work performed, The Lien includes all
existing and future improvements, easements, and rights in the Property.

CONSTRUCTION OF IMPROVEMENTS

You agree to furnish and pay for alt labor and material reeded to complete the Work within _____ days from the date of this Contract. The Wark will be
performed on the Property in a good and workmanlike manner.

CONTRACT PRICE

1 agree to pay, or cause io be paid, W you, of to your order, the sum of dollars (U.5. 3 } when the Work is
completed.
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NOTE PAYABLE TO LENDER

In exchange for money from the Lender to you, | have signed a Note to the Lender in the amouni of dollars {U.S.
5 )
LIEN TO SECURE NOTE

To secure the amounts Lender provides to you, and the interest payable to Lender, | give you, and you transfer to Lender, the Lien. The Note is secured by a
deed of trust, which [ will sign. The deed of trust will renew and extend the Lien created by this Contract,
TRANSFER OF LIEN

You transfer to Lender all of your rights and interests in this Contract,

EXCEPTIONS TO CONVEYANCE AND WARRANTY
The exceptions lo conveyance and warranty are;

(List any exceptions to conveyance and warranty.}

COMPLETION BY CONTRACTOR, BUT NOT LENDER

You will complete the Work by the Compietion Dage. Lender is not responsible for completing the Work. Lender is not a guarantor of your performance,
You will indemnify and held Lender harmless against all claims related 1o the Work,

PARTIAL LIEN

if you do not complete the Work by the Compietion Date in a good and workmanlike manner, then Lender will have a valid lien for the contract price, less
the amount reasonably necessary 1o complete the Work, As an altemative, Lender may choose to complete the Work and the lien will be valid for the
coniract price,

CHANGES AND EXTRAS

All tabor or material furnished outside of this Contract sust be agreed upeon in writing or it will be considered as performed uader the originai Contract and
you will receive no extra money.

RECEIPTS AND RELEASES

If t ask, you will give me valid receipts and releases for the Work from any subcentracter, worker, and supplier,

NO WORK COMMENCED

This Contract is executed, acknowledged, and detivered before any fabor has been performed and any material has been furnished for the Work,

OWNER'S PROMISES AND RIGHTS

[ promise that;
1. lown the Property in "fee simple," subject to the section in this Contract named "Exceptions to Conveyance and Warranty”, and
2. 1will provide notice to Lender if [ learn of a lien or claim for labor or material on the Property that relates to the Contract,

You agree that | have the following rights:

I.  Despite anything to the contrary in this Contract, Lender may keep all amounts under sections 33.101 and 33.081 of the Texas Property Code
until thirty days after the Waork is completed;

2. 1 may deduct enough money from payments on the Note to the Lender to pay a lien or claim for tabor or magerial provided 1o you that you are
obtigated 10 pay. 1 wiil still owe the amount in the Note; and

3. Without affecting the lien created by this Contract, | may vse insurance proceeds fo restore destroyed or damaged property for a loss occurring
before the Work is compieted.

OWNER'S DUTIES

| agree to:
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1. pay timely all taxes and assessments on the Property,;

preserve the lien's prionity as it is established in this Contract;
pay all prior lien notes that | am responsibie to pay and abide by all prior lien iastruments;

bl o

4. because this Coniract is for improvements to the Property, keep the Property other than thuse improvements in good repair and condition during
the Work;

excep! to the extent that you are required to insure the Work during its progress, keep ot my cost and expense, and in a form acceptable {o you or
your transferees, insurance policies having the following coverages issued by an insurance company or companies authorized to engage in the
insurance business in Texas with a financial rating acceptable to you or your transferees:

e

4. property insusance covering all improvements located on the Property in an amount rot more than the actual amount of unpaid debt or the
amount of their full replacement cost, whichever is less, containing a standard mortgage clause, provided that the amounis of coverage meet
all coinsurance requirements of the policy;

b.  fiood insurance, if the property is located in a flood hazard arce; and

€. any other insurance coverage that you or your transferess may reasonably require;

6. deliver the insurance policy Lo you within ten days of the date of the Contract and deliver renewals to you at least fifieen days before expiration;

7.  IMAY PROVIDE THE INSURANCE REQUIRED OF ME BY THIS CONTRACT EITHER THROUGH EXISTING POLICIES OWNED OR
CONTROLLED BY ME OR THROUGH LIKE COVERAGE FROM ANY INSURANCE COMPANY AUTHORIZED TO TRANSACT
BUSINESS IN TEXAS;

8. comply with all Jaws, ordinances, and restrictive covenants applicable to the Property, and

9 keep any buildings occupied as required by the insurance policy.

CONTRACTOR'S DUTIES
You agree that:

l.  Until the Work is completed, you will insure the Work against loss or damage. You will insure the Work in the amount of any unpaid debt or the
fult replacement cost, whichever is less. The parties to this Contract will be beneficiaries of this insurance accerding to their respective interests,
if you do not provide this insurance, you wili bear any loss to the Work,

b

if any other lien or claim is filed against the Property, you will pay for its removal or provide a statutory bond.

CONTRACTOR'S RIGHTS
You have the foliowing righis:
I, You may appoint in writing a substitute Trustee.

2. Afer completing the Work, you may apply any insurance proceeds 1o either (a) reduce the Note or {b) repair or replace damaged or destroyed
improvements,

3. If1fail to carry out asy of my duties other than providing insurance, you may carry out the duty. On demand, I will repay you for any amount
paid. This amouat will inciude attorneys' fees to an attorney who is not your employee. 1 will also pay you interest at the contract rate in the Note.

If 1 repay you after the full Note amount is due, T will repay you the after maturity interest rate in the Note. Any amount to be repaid will be
secured by this Contract.

4. 11 default on the Note or this Lien is foreclosed, [ will repay you for reasonable fees to an attorney who is not your employee. [ will also repay
you for court, collection, and foreclosure costs. The amount to be repaid will be secured by this Contract.

3. After notice of defauit plus twenty-one days, you may:
a.  declare the unpaid principal balance and carned interest on the Note immediately due;
b,  ask Frustee 1o foreclose this Lien and to give notice of the foreciosure sale under the Texas Property Code; and
¢.  buy the Property at any foreclosure sale and then credit the amount of the bid on the Note,

Notice of default is given when deposited with the United States Postal Service (certified mail, retum receipt requested), addressed to me at my
current mailing address or, if my current mailing address is unknown, to my last known address as shown in the records of the holder of the debt.

TRUSTEE'S DUTIES

if you ask Trustee to foreciose this lien, Trustee will:
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)

give notice of the foreciosure sale as required by the Texas Propesty Code;
schi and grant all or part of the Property "AS 18"

a.  tothe highest bidder for cash;
b.  subject to prior liens and exceptions to conveyance and warranty; and
¢ without representation or warranty;

pay the proceeds of the sale, in this order:

expenses of foreclosure, including Trustee's reasonable fee;

the unpaid amount of principal, inlerest, atomeys' fees, and other charges due you;
any amount required by law to be paid; and

any balance to me; and

el S

be indemnified by you for alf costs, expenses, and liabilities incurred by Trustee in performance of Trustee's duties uader this Coatract.

GENERAL PROVISIONS

i

b
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If you are dismissed from the Work, or you do not complete the Work, the Note amount will be reduced by the amount reasonably necessary o
complete the Work. If you are not the Note holder, the holder may complete the Work.

This Contract is execuled, acknowledged, and delivered before any iabor has been performed or any material has been furnished for the Work.
This Contract is entered into by all Owners with the consent of each Owner's spouse.

If any of the Property is sold under this Contract, | will immediately move from the Property. [f [ fail to do so, T will become a Tenant at
Sufferance of the purchaser, subject to Foreible Detainer,

Statements ir any Trustee’s deed conveying the Property are assumed to be true.
The Lien is prior 1o liens created kater, even if the Note is extended or part of the Property is refeased,
Payments will be appiied first {0 satisfy any portion of the Note that is niot secured by this Congract.

1 transfer to you all condemnation proceeds. 1 alse transfer 1o you all proceeds from a private sale in lieu of condemnation. | further transfer to
you alt damages caused by public works on or near the Property. After deducting any expenses, including attorneys' fees and court and other
fawful costs, you will either release any remaining amoeunts to me or apply them to reduce the Note, [ will immediately give you notice of any
aciual or threatened proceeding for a taking of all or part of the Property.

You do not elect remedies by centinuing under this Contract, beginning foreclesure, or pursuing any other remedy.

As additional security, ! assign to you the rents of the Property, provided that you have the right, prior to acceleration or abandonment of the
Property, to collect and retain the rents as they become due. Upon acceleration or abandonment, you, by agent or by court-appointed receiver,
wil] be entitled to enter, take possession, manage the Prepenty, and collect due and past due rents. All rents you or the court-appointed receiver
cellect will be applied first to payment of the costs of management of the Property and collection of rents, including receiver's fees, premiums on
receiver's bongds, and reasonable aitpmeys' fees, and then to the sums secused by this Security Document. You and the receiver will be liable to
account only for rents received.

{ do not have 1o pay interest or other amounts that are more than Applicable Law allows.
Where appropriate, singutar nouss and pronouns include the plural.

The word "may" gives sole discretion without imposing any duty to take action.



NOTICE

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES
WHICH THE DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED
PURSUANT HERETO OR WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR
SHALL NOT EXCEED AMOUNTS PAID BY THE DEBTOR HEREUNDER.

Note: The following notice complies with Texas Property Code §41.007. In this notice, the terms "you" and "your” refer
fo the Qwner.

IMPORTANT NOTICE: YOU AND YOUR CONTRACTOR ARE RESPONSIBLE FOR MEETING THE TERMS
AND CONDITIONS OF THIS CONTRACT. IF YOU SIGN THIS CONTRACT AND YOU FAIL TO MEET THE
TERMS AND CONDITIONS OF THIS CONTRACT, YOU MAY LOSE YOUR LEGAL OWNERSHIP RIGHTS IN
YOUR HOME, KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW,

STATE LAW REQUIRES THAT A PERSON HOLD A CERTIFICATE OF REGISTRATION FROM THE TEXAS
RESIDENTIAL CONSTRUCTION COMMISSION IF THE PERSON CONTRACTS TO CONSTRUCT A NEW
HOME OR IF THE PERSON CONTRACTS TO CONSTRUCT A MATERIAL IMPROVEMENT TO AN
EXISTING HOME OR CERTAIN IMPROVEMENTS TO THE INTERIOR OF AN EXISTING HOME AND THE
TOTAL COST OF THE IMPROVEMENT IS $10.000 OR MORE (INCLUDING LABOR AND MATERIALS),

YOU MAY CONTACT THE COMMISSION AT (877) 651-8722 TO FIND OUT WHETHER THE BUILDER HAS
A VALID CERTIFICATE OF REGISTRATION. THE COMMISSION HAS INFORMATION AVAILABLE ON
THE HISTORY OF BUILDERS, INCLUDING SUSPENSIONS. REVOCATIONS. COMPLAINTS. AND
RESQLUTION OF COMPLAINTS.

THIS CONTRACT I8 SUBJECT TO CHAPTER 426, PROPERTY CODE. THE PROVISIONS OF THAT
CHAPTER GOVERN THE PROCESS THAT MUST BE FOLLOWED IN THE EVENT A DISPUTE ARISES OUT
OF AN ALLEGED CONSTRUCTION DEFECT. IF YOU HAVE A COMPLAINT CONCERNING A
CONSTRUCTION DEFECT YOU MAY CONTACT THE COMMISSION AT THE TOLL-FREE TELEPHONE
NUMBER TO LEARN HOW TQ PROCEED UNDER THE STATE-SPONSORED INSPECTION AND DISPUTE
RESOLUTION PROCESS,

If Contractor is required to register as a builder with the Texas Residential Construction Commission, Owner may
file a complaint with the Commission about the conduct of the Contractor at:

311 E. 14th Street
P.O. Box 13144
Austin, Texas 78711
877-651-TRCC (8722)

Contractor's Certificate of Registration Number is: _ (insert cerfificate of registration number)

Owner

Owner

Contractor
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STATE OF TEXAS
COUNTY OF

Sworn to and subscribed before me on the day of , 20 by _ (name of
owWher)

Notary Public
{Seal}

STATE OF TEXAS
COUNTY OF

Swom 1o and subscribed before me on the day of , 20 by __ (name of
contsactor)

Notary Public

{Seal)
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This lien is transferred and assigned to (third party lender)

ASSIGNMENT

STATE OF TEXAS
COUNTY OF

Swom to and subscribed before me on the
contractor)

{Seal)

Contractor

day of

20

by (name of

Notary Pubilic
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Figure: 7 TAC §90.604(a)(16)

NOTICE OF CONFIDENTIALITY RIGHTS: | MAY REMOVE OR STRIKE MY SOCIAL SECURITY NUMBER OR
MY DRIVER'S LICENSE NUMBER FROM THIS DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS.

TEXAS HOME IMPROVEMENT

DEED OF TRUST
ASSIGNMENT OF CONTRACTOR'S LIEN

(Second Lien)

DEFINITIONS

(A} "Bonowcr" is R Borrower's address is

(B) "Contractor” is . Contracter's address is

(C) "Lender"is . Lender's address is

(D) “Trustee” is . Trustee’s address is

(E) "1" or "me" means . the grantor under this Deed of Trust and the person who signed the Note

("Bommowes").

(F) "Loan Agreement” means the Contract, Note, Security Document, Deed of Trust, any other related document, or any combination of these documents,
under which Lender has made a loan to me.

(@) "Deed of Trust” means this document, which is dated , together with all riders to this document.
(H) "Note" means the Texes Home Improvement Mechanic’s Lien Note signed by me and dated and inciudes all amounts secured by this

Contract. The Note states that the amount 1 owe Lender is dollars {(U.S. § }
plus interest.

(1)  “"Properiy" means the property at (list address of the Property), whose legal description is (list legal description of the Property}.
{I) “Applicable Law" means all controlling applicabie federal, state, and local law.

{K) "Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges that are imposed on me or the Property by
a condominium association, homeowners association, or similar organization.

{L} "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check, draft, or similas paper instrument, which is
initiated through an electronic terminal, telephonie instrument, computer, or mognetic tape so as to order, instruct, or authorize a financial institution to debit

or credit an account. The term includes point-of-sale transfers, automated teller machine transactions, transfers initiated by telephone, wire transfers, and
automated clearinghouse transfers,

{M) “Escrow ltems” means those items that are described in Section ___ of this Deed of Trust.

(N) "Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by any third party {other than proceeds paid under
my insurance} for; demage or destruction of the Property;, condemnation or other taking of all or any part of the Property, conveyance insiead of
condemnation; or misrepresentations or omissions related to the value or condition of the Property.

{O) "Periodic Payment" means the regularly scheduled amount due for principal and interest under the Note plus any amounts under this Deed of Trust.

(P} "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 ef seq.) and Regulation X (24 C.F.R. Part 3500}, as they might be
amended from lime to time, or any additional ot successor legislation or regulation that governs the same subject matter. As used in this Deed of Trusy,

"RESPA" refers to all requirements and restrictions that are impesed in regard to o "federally related morigage foan” even if the Loan Agreement does not
qualify as a "federally related mortgage loan” under RESPA,

(Q) "Successor in Intergst™ means any party that has taken titie to the Property.

(R) "Ground Rents” means amounts 1 owe if | rented the real property under the buiidings covered by this Deed of Trust. Such an arrangement usually
takes the form of a fong-term "ground lease.”

(S) "Centract" means the Texas Home Improvement Mechanic's Lien Contrect for Improvement, Power of Sale, and Deed of Trust.
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(T) "Lien" means the Mechanic's and Materialman’s Lien on the Property that results from the Contract and the Work performed. The Lien includes all
existing and future improvements, easements, and rights in the Property.

TRANSFER OF RIGHTS IN THE PROPERTY
i give the Property jo Trustee to ensure Lender is repaid the debt evidenced by my Note dated and any renewal or extension, to

ensure Lender is repaid any sums {with interest) Lender advances to protect the security of this Deed of Trust, and to guarantee my premises. [ give to the
Trustee, in wrust, with power of sale, the Property iocated in County at (Street Address) (City} (State} (Zip Code) and further described as:

{Legal Description)

The security interest in the Property includes existing and future improvements, easements, fixtures, attachmenis, replacements and additions te the Property,
insurance refunds, and proceeds.

| pramise that [ owa the Property and have the right te grant Lender an interest in it [ also promise that the Property is free of any lien, except liens that are
publicly recorded, 1 promise that 1 will generally defend the title to the Property. 1 will be responsible for Lender's losses that result from a conflicting
ownership right in the Property. Any default under my agreements with Lender wiil be a default of this Deed of Trust.

LENDER AND I PROMISE:

PAYMENT OF LATE CHARGES AND PREPAYMENT

I will timely pey the principal, interest, and any other amounts due under the Loan Agresment. [ will comply with the requirements of my escrow account
under the Loan Apreement, ! wili make payments in U.S. currency. If any check is returned to Lender unpaid, Lender may select the form of future
payments including:

cash,
money order,;
certified check, bank check, treasurer's check or cashier's check drawn upon as institution whose deposits are federally insured; or

Electronic Funds Transfer,

[N

1 will make payments to the location as Lender directs. Lender will apply my payments against the Loan Agreement only when they are received at the
designated location. Lender may change the location for payments if Lender gives me notice.

Lender may return any partiel pryment that does not bring the account current. Lender may accept any payment or partial payment that does not bring the
account current without josing Lender’s rights to refuse full or partia payments in the future, | wili niot use any offset or claim against Lender 1o relieve me
from my duty io make payments under the Loan Agreement.

FUNDS FOR ESCROW ITEMS
1 wilt pay t.ender an amount ("Funds"} for:

a,  taxes and assessments and other items that can take priority over Lender's sceurity interest in the Property under the Loan Agreement;
b.  leasehold payments or Ground Rents on the Property, if any. and ’
¢.  premiums for any insurance Leader requires under the Loan Agreement.

These items ase called "Escrow ltems." At any time dusing the term of the Loan Agreement, Lender may require me to pay Community Association Dues,
Fees, and Assessments, if any, as an Escrow llem.

1 will promptly give Lender ali notices of amounts to be paid. | will pay Lender the Funds for Escrow items unless Lender, at any time, waives my duty to
pay Lender, Any escrow waiver must be in writing. If Lender waives my duty to pay Lender the Funds, I will pay, at Lender's direction, the amounts due for
waived Escrow Items. If Lender requires, | will give Lender receipis showing timely payment. My duty to make Escrow Item payments and to provide
receipls is an independent promise in the Loan Agreement.

If Lender grants me an escrow waiver, Lender may require me to pay the waived Escrow Items, If 1 fail to direcily pay the waived Escrow Items, Lender
may use any right given to Lender in the Loan Agreement. Lender may pay waived Escrow items and require me to repay Lender. Lender may caneel the
waiver for Escrow Hems at any fime by a aptice that complies with the Loan Agreement. If Lender cancels the waiver, [ will pay Lender all Funds that are
then required under this Section,

Al any time Lender may collect and hoid Funds in an amount:

a.  topermit Leader to apply the Funds at the time specified under RESPA; and
b, not e exceed the maximum amount Lender may require under RESPA.

Lender will estimate the amount of Funds due on the basis of current data and reasonable estimates of future expenses for Escrow [tems or otherwise,
according 1o Applicable Law. The Funds will be held in an institution whose deposits are federally insured (including Lender, if Lender's deposits are
insured) or in any Federal Home Loan Bank.

Lender wilt timely pay Escrow [tems as required by RESPA. Lender will not charge me a fee for maintaining or handling nty escrow account, Lender is not
required to pay me any interest on the amounts in my escrow aceount. Lender will give me an annual accounting of the Funds as required by RESPA. IF
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there is a surplus in my escrow account, Lender wil] follow RESPA, If there is a shortage or deficiency, as defined by RESPA, Lender will notify me, and |
will pay Lender the amount necessary to make up the shorage or deficiency. [ will repay the shortage or deficiency in no more than twelve monthly
payments. Lender wili prompily retusn to me any Funds afier [ have paid the Loan Agreement in full,

CHARGES AND LIENS

1 will timely pay aill taxes, assessments, charges, and fines relating to the Property that can take priority over this Deed of Trust. 1 also will timely pay
leasehold payments or Ground Rents on the Property, if any, and Community Asseciation Dues, Fees, and Assessmenss, if any. If these items are Escrow
Hems, [ will pay them as required by the Loan Agreement. I will promptly satisfy any lien that has priority aver this Deed of Trust unless ©;

a.  agree in writing to pay the amount secured by the lien in a manner acceptabie to Leader and only 50 long as | comply with my agreement;
k. contest the lien in good faith by stopping the enforcement of the lien through legal proceedings (this contest must be satisfactory to Lender); or
c.  obtain an agreemeny from the holder of the lien that is satisfactory to Lender.

If Lender determines that any part of the Property is subject 10 a lien that can take priority over this Deed of Trust, Lender may give me a notice identifying
the lien. [ wili satisfy the lien or take one or more of the actions described above in this Section within 10 days of the date of the notice.

PROPERTY INSURANCE

I WILL INSURE THE CURRENT AND FUTURE IMPROVEMENTS TO THE PROPERTY AGAINST LOSS BY FIRE, HAZARDS INCLUDED
WITHIN THE TERM "EXTENDED COVERAGE,"” AND ANY OTHER HAZARDS INCLUDRING EARTHQUAKES AND FLOODS, AS LENDER
MAY REQUIRE. | WILL KEEP THIS INSURANCE IN THE AMOUNTS (INCLUDING DEDUCTIBLE LEVELS}) AND FOR THE PERIODS THAT
LENDER REQUIRES. LENDER MAY CHANGE THESE INSURANCE REQUIREMENTS DURING THE TERM OF THE LOAN AGREEMENT, |
HAVE THE RIGHT TO CHOOSE AN INSURANCE CARRIER THAT IS ACCEPTABLE TO LENDER. LENDER WILL EXERCISE LENDER'S
RIGHT TO DISAPPROVE REASONABLY. | MAY PROVIDE ANY INSURANCE REQUIRED BY THIS DEED OF TRUST EITHER THROUGH
EXISTING POLICIES OWNED OR CONTROLLED BY ME OR THROUGH EQUIVALENT COVERAGE FROM ANY INSURANCE COMPANY
AUTHORIZED TO TRANSACT BUSINESS IN TEXAS.

i will pay any fee charged by the Federal Emergency Management Agency for the review of any flood zone determination. Lender may require me to pay
either:

a. @ onetime charge for flood zone determination, certification and tracking services; or
b.  a one-time charge for floed zone determination and certification services; and subsequent charges each time re-mappings or similar changes
ocenr that reasonably might affect the determination or certification.

If § do not keep any required insurance, Lender may obtain insurance at Lender's option and at my expense. Lender s not required {o purchase any type or
amount of insurance, Any insurance Lender buys will always protect Lender, but may rot prolect me, my equity in the Property, my conients in the Property
or protect me from centain hazards or liability. [ understand that this insurance may cost significantly more than insurance } can purchase. [ will owe Lender
for the cost of any insurance that Lender buys under this Section. Interest will be charged on this amount at the interest rate used by the Note. The interest
will be charged from the date Lender made the payment. Lender will give me notice of the amounts [ owe under this Section.

Leader may disapprove any insurance policy or renewal. Any insurance policy must include a standard morntgage clause, and must name Lender as
mortgagee or a loss payee. | will give Lender all insurance premium receipis and renewal notices, if Leader requests. If [ obtain any optional insurance 1o
cover damage or destruction of the Property, 1 wili name Lender as a [oss payee. In the event of loss, 1 will give notice to Lender and the insurance company.
Lender may file a claim if [ do not file one promptly. Lender will apply insurance proceeds fo repaie or restore the Property uniess Lender's interest will be
reduced or it will be economically unreascnable to perform the Work. Lender may hold the insurance proceeds until Leader has had an opportunity to
inspect the Work and Lender considers the Work to be acceptable. The insurance proceeds may be given in a single payment or multiple payments as the
Waork is completed. Lender will not pay any interest on the insurance proceeds. If [ hire a public adjuster or other third party, [ am responsible for the fee. It
will not be paid from the insurance proceeds. The insurance proceeds will be applied to the amount I owe if Lender's interest will be reduced or if the Work
will be economically unreasonable to perform. Lender will pay me any excess insurance proceeds. Lender will apply insurance proceeds in the order
provided by the Loan Agrecment.

If | abandon the Property Lender may file, negotiate, and settle any insurance claim. If the insurance company offers to settle a claim and [ do net respond
withia thirty days 0 a notice from Lender, then Lender may settle the ciaim. The 30-day period will begin when the notice is given. If | abandon the
Broperty, fail to respond 10 the offer of settiement, or Leader forecloses on the Property, [ assign to Lender:

a.  my righis to any insurance proceeds in an amount not greater than what I owe; and
b, any of my other rights under insurance policies covering the Property.

L.ender may apply the proceeds to repair or restore the Property or to the amount that 1 owe,

PRESERVATION, MAINTENANCE, PROTECTION, AND INSPECTION OF THE PROPERTY

i will not destroy, damage, or impair the Property, allow it 1o detericrate, or commit waste. Whether or not 1 live in the Property, [ wili maintain it in order 10
prevent it from deteriorating or decreasing in value due to its condition. [ will promptly repair the damage to the Property to aveid further detcrioration or
damage usless Lender and 1 agree in writing that it is economically unreasonable. [ will be responsible for repairing or restoring the Property only if Lender
releases the insurance or condemnation proceeds for the damage to or the taking of the Property. Lender may release proceeds for the repairs and restoration
in a single payment or in a series of payments as the Work is compieted. [ stili am obligated o complete repairs or restoration of the Property even if there
are not enough procesds to complete the Work. If this Deed of Trust secures a unit in a condominium or planned unit development, [ will perform ali of my
abligations under the declaration or covenants creating or governing the condominium ot planned unit development, and any other relevant document,
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Lender or Lender’s agent may inspect the Property. Lender may inspect the intetior of the Property with reasonable cause. Lender will give me notice stating
reasonable cause when or before the interior inspection occurs.

PROTECTION OF LENDER'S INTEREST IN THE PROPERTY AND RIGHTS UNDER THE DEED OF TRUST

Lender may do whalever is reasonable to protect Lender's interest in the Property, inciuding protecting or assessing the value of she Property, and securing or
repairing the Property. Lender may do this when:

2. | fail o perform the promises and agreements contained in the Loan Agreement;

b.  a legal proceeding might significantly affect Lender's interest in the Property or rights under the Loan Agreement (such as a proceeding in
bankruptey, probate, for condemnation or forfeiture, for enforcement of a Hen which may have priority over the Loan Agreement or to enforce
faws or regulations); or

c.  Iabandon the Property.

In order to proteet Lender's interest in the Property, Lender may:

a.  pay amounts that are secured by a licn on the Property which has or will have prierity over the Loan Agreement;
b.  appear in court; or
c.  pay reasonable atiormeys' fees.

Lender may enter the Property to secure it, To secure the Property, Lender may make repairs, change locks, replace or board up doors and windows, drain
water from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned on or off. Lender has no duty to secure the
Property. Lender is not lizble for faifing to take any action isted in this Section. Any amounts Lender pays under this Section will become my additional
debt secured by the Loan Agreement, These amounts will eam interest at the rate specified in the Loan Agreement, The interest will begin on the date the
amounts are paid. Lender will give me notice requesting payment of these amounts, If the Loan Agreement is on a leasehold, I wili compily with the lease.

ASSIGNMENT OF MISCELLANEOUS PROCEEDS AND FORFEITURE

Any Miscellaneous Proceeds will be assigned and paid to Lender. [f the Property is damaged, Miscelianeous Proceeds will be applied to restore or repair the
Property. Lender will only do this if Lender's interest in the Property will not be reduced and if the work will be economically reasorable to perform. Lender
will have the right to hold Miscellaneous Proceeds until Lender inspeats the Property to ensure the work has been completed to Lender's satisfaction, Lender
must make the inspection promptly. Lender may release proceeds for the wosk in a single payment or in multiple payments as the work is compieted, Lender
is not required to pay me any interest on the Miscellaneous Proceeds. The Miscellaneous Proceeds will be applied to the amount [ owe if Lender's interest in
the Property will be seduced or the work wili be economically unreasonable to perform. Lender will pay me any excess Miscellaneous Proceeds. Lender will
apply Miscellanecus Proceeds in the order provided by the Loan Agreement.

Lender will apply all Miscellaneous Proceeds to the amount 1 owe in the event of a total taking, destruction, or foss in value of the Praperty. Lender will
apply the Miscelaneous Proceeds even if all payments are current. Lender will give any excess Miscelianeous Proceeds to me,

A partial loss can inciude a taking, destruction, or lags in value. In the event of a partial loss, the Miscellaneous Proceeds will be applied in one of two ways:
a.  If the fair market value of the Property immediately before the partial foss is less than the amount 1 owe immediately before the partial loss, then
Lender will apgply all Misceilancous Proceeds to the amount 1 owe even if all payments are current,
b, If the fair market value of the Property immediately before the partial loss is equal to or greater than the amousnt [ owe immediately before the
partial loss, then Lender will apply Misceltaneous Proceeds to the amount | owe in the following manner:
1. The amount of Miscellaneous Proceeds multiplied by the result of,
2. The amount | owe immediately before the partial loss divided by the fair market value of the Property immediately before the partial foss,
Lender and [ can agree otherwise in writing. Lender wili give any excess Miscellaneous Proceeds to me.
1f 1 abandon the Property, Lender may apply Miscellaneous Proceeds cither to restore or repair the Property, or 1o the amount | owe,
Damage to the Property caused by a third party may result in a civil proceeding. 1f Lender gives me notice that the third party offers to settle a claim for
damages to the Property and 1 fail to respond to Lender within thirty days, Lender may accept the offer and apply the Miscellaneous Proceeds either to
restore o¢ repair the Property o to the smount [ owe. If the proceeding results in an award of damages, Lender will apply the Miscellaneous Proceeds
according to this Section.

FORBEARANCE NOT A WAIVER

If Lender doesn't enforce Lender's rights every time, Lender can still erforce them later.

JOINT AND SEVERAL LIABILITY, DEED OF TRUST EXECUTION, SUCCESSORS OBLIGATED
T understand that Lender may seek payment from only me without first locking to any other Borrower,
Any person who signs this Deed of Trust, but not the Note:

a.  will not have to repay the Note;

b. s not & surety or guarantos; and,
¢ only gives a security interest in the Property under this Deed of Trust.
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The Licn against the Property is voiuntary. Each owner and each owner's spouse consent to the Lien. Lender and 1 may modify the Loan Agreement in
writing, Lender must approve my successor in writing. My successor will receive alf of my rights and benefits under the Loan Agreement. 1 still will be
responsible under the Loan Agreement unless Lender releases me in writing. The Loan Agreement will extend to Lender's assigns or successors.

USURY SAVINGS CLAUSE

[ do not have to pay interest or other amounts that are more than Applicable Law allows.

MAILING OF NOTICES TO BORROWER

Lender or | may mai or deliver any notice to the address above, Lender or | may change the notice address by giving written notice. Lender's duty to give
me notice wil} be satisfied when Lender mails it.

APPLICATION OF LAW

Federal law and Texas law apply to this Loan Agreement.

RULES OF CONSTRUCTION
As used in the Loan Agreement;

a.  words in the singular will mean and inciude the plural and vice versa; and
b.  the word "may" gives discretion without imposing any duty to take action.

LOAN AGREEMENT COPIES

At the time the Loan Agreement is made, Lender will give me copies of all documents § sign.

DUE ON SALE CLAUSE, NOTICE OF INTENT TO ACCELERATE, AND NOTICE OF ACCELERATION

if all or any interest in the Property is sold or transferred without Lender's prior written consent, Lender may require immediate payment in fuil of all that
owe usnder this Loan Agseement, Lender will not exercise this option if Appiicable Law prohibits,

If Lender exercises this option, Lender will give me notice that Lender is demanding payment of al} that 1 owe, This notice wili give me a peried of not less
than 21 days from the date of the notice within which [ must pay alf that [ owe under this Loan Agreement. IF | fail to pay all that [ owe before the ead of this
period, Lender may use any remedy allowed by the Lean Agreement.

LENDER, CONTRACTOR, AND I PROMISE AND AGREE:

ACCELERATION AND REMEDIES
Lender will give me notice prior to acceleration if | am in default under the Loan Agreement. The notice will specify:

the default;

the action required to cure the default;

a date, net less than 21 days from the date Lender gives me notice, to cure the default; and

that my failure to cure the default on or before the specified date will result in acceleration of ali that T owe under the Loan Agreement and sale of

the Property.

anoe

Lender will inform me of my right to reinstate after acceleration. ¥ the default is not cured before the specified date, Lender has the option to require
immediate payment in full of alt [ owe. If Lender is not paid all 1 owe, Lender may sell the Property or seek other remedies allowed by Applicable Law
without further notice. Lender may collect Lender's reasonable expenses incurred in seeking the remedies provided in this Section. These expenses may
inciude coust costs, attorneys' fees, and costs of titie search,

1 understand the power of sale is not a confession of judgsent or a power of aitomey 1o confess judgment or an appearance by me in a judicial proceeding. If
the Property is sold under this Section 1 or my successors will immediaiely give possession of the Property to the purchaser. [f | do not, | or anyone residing
on the Property may be removed by writ of possession.

POWER OF SALE

Lender has a fully enforceable jien on the Propenty, Lender's remedies for my default include an efficient means of foreclosure under the law. Lender and the
Trustee have all powers to conduct a foreclosure, If Lender chooses to use the power of sale, Lender will give me notice of the time, place and terms of the
sale by posting and filing notice at least 21 days before the sale as provided by law. Lender will give me notice by mail as required by law. Failure to cure
default on or before the date in the notice may result in acceleration of the amount that [ owe under this Loan Agreement. The notice will inform me of my
right to reinstate after acceleration and assert in court that | am net in default or any other defense to acceleration or sale. If [ do aot cure the default on or
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!}cs"ore the date in the notice, Lender, at Lender's opiion, may declare ali that | owe under this Loan Agreement to be immediately due and payable and may
invoke the power of sale and any other remedies permisted by Applicable Law. The sale will be conducted at a public place. The sale will be held:

a.  on the first Tuesday of a month;
b.  at atime stated in the notice or no later than 3 hours after the time; and
¢.  between 10:00 a.m. and 4:00 p.m.

1 allow the Trustee to sell the Property to the highest bidder for cash in one or more pieces and in any order the Trustee detesmines. Lender may purchase the
Property at any saie.

Trustee will give a Trustee's deed to the foreclosure sale purchaser. A Trustee's deed will convey:

a.  good title to the Property; and
k.  title with promises of general warranty from me.

i will defend the purchaser's title to the Property against all claims and demands. The description of facts contained in the Trustee's deed will be sufficient to
legally prove the truth of the statemenis made in the deed, Trustee will apply the proceeds of the sale in the following order:

3. to all expenses of the sale, inciuding court costs and reascnable Trustee's and attormeys' fees;
b.  what]owe; and
¢, any excess to the persen or persons legally entitied to it

if the Property is sold through a foreclosure sale governed by this Section, | or any person in possession of the Property through me, wilt give up possession
of the Property without delay. A person who does not give up possession is a holdover and may be removed by a court order.

BORROWER'S RIGHT TO REINSTATE AFTER ACCELERATION
t have the right to stop Lender from cnforcing the Loan Agreement any time before the earliest oft

a. 3 days before sale of the Property under any power of sale included in the Loan Agreement,
b.  the day required by Applicable Law for the termination of my right to reinstate; or
¢, theentry of a Judgment enforcing the Loan Agreement.

! can stop the enforcement of the Loan Agreement and reinstate the Loan Agreement if all the following conditions are met:

a.  Lender is paid what | owe under the Loan Agreement as if no acceleration had occurred,

b.  1cure any default of any promise or agreement;

. lender is paid all expenses allowed by Applicable Law, including reasonable attorneys’ fees and other fees incurred for the purpase of protecting
Lender's interest in the Property and rights under the Loan Agreement;

d. | comply with any reasonable requirement to assure Lender that Lender's interest in the Property will remain fatact; and

¢.  comply with any reasonable requirement to assure Lender that my ability to pay what 1 owe will remain intact.

Lender may require me to pay for the reinstatement in ong or more of the following forms:

a.  cash;

b, money order;

c. certified cheek, bank check, treasurer's check or cashier's check, provided any such check is drawn upen an institution whose deposits are
federally insured; or

d.  Electronic Funds Transfer.

Upon reinstatement, the Loan Agreement will remain effective as if no acceleration had oceurred. However, this right to reinstate will not apply if I sell or
transfer any interest in the Property without Lender's permission.

ASSIGNMENT OF RENTS, APPOINTMENT OF RECEIVER, LENDER IN POSSESSION

As additional security, | assign to you the rents of the Property, provided that you have the right, prior to acceleration or abandonment of the Property, to
collect and tetain the rents as they become due. Upon acceleration or abandenment, you, by agent or by court-appointed receiver, wilt be entitied to enter,
1ake possession, manage the Property, and colfect due and past due rents, All rents you or the court-appointed receiver eollect will be applied first to paymeat
of the cost of management of the Property and collection of rents, including receiver's fees, premiums on receiver's bonds, and reasonable attorneys' fees, and
then 1o the sums secured by this Deed of Trust. You and the receiver will be liable to account only for rents received,

RELEASE

Lender wili cancel and return the Note to me and give me, in recordable form, a release of lien securing the Loan Agreement or a copy of any endorsement
of the Note and assignment of the Lien to a Lender that is refinancing the Loan Agreement. [ will pay only the cost of recording the release of lien,
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TRUSTEES AND TRUSTEE LIABILITY

One or more Trustees acting alone or together may exercise or perform all rights, remedies and duties of the Trustee under the Loan Agreement. Lender may
remove or change any Trusiee (e.g., add one or more Trustees or appoint a successor Trustee to any Trustee), This removal or change of Trustes must be in
writing and may be:

a.  at Lender's option,
b, with or without cause; and
¢ by power of attorey or otherwise.

The substitute, additional, or successor Trustee will receive the titte, rights, remedies, powers, and duties under the Loan Agreement and Appilicable Law.

Trustee may rely upon apy notice, request, consent, demand, statement, os other documesnt reasonably believed by Trustee to be valid. Trustee wiil not be
lable for any act or omission unless the act or omission is wiiful.

ASSIGNMENT OF CONTRACTOR'S LIEN, COMMENCEMENT OF WORK

Centractor and [ have entered into the Contract for improvements to be made to the Property. 1 will perform my duties under the Contract. Under the
Contract, | gave Contractor a Lien on the Property, Coniractor permanently transfers the Lien and any other interest Contractor has in the Property to Lender.
As additional security, Contractor also agrees that the lien created by this Deed of Trust has priority over the Lien. The purpose of the Note is to pay in
whole or in part the improvements 10 be made o the Property by the Contractor. Contractor and [ agree that the Lien is for Lender's sole benefit. Any other
interest Contractor has in the Property will be merged with the Lien, and may be enforced by Lender according to the terms of this Deed of Trust, Contractor
and | further agree that no Work was performed or material delivered before the Contract was executed.

SUBROGATION

If | ask, Lender will use proceeds from the Loan Agreement o pay off all valid outstanding liens against the Property. Lender will then own all rights,
superior tities, Hens, and interests owned or claimed by any owner or holder of an outstanding lien or debt. Lender owns these things whether the lien or debt
is transferred to Lender or whether it is released by the holder upon payment,

PARTIAL INVALIDITY

if any porticn of the sums secured by this Deed of Trust cannot be lawfully secured, payments minus those sums will be applied first to the portions not
secured. 1f any charge provided for in this Loan Agreement, separately or together with other charges that are considered part of this Loan Agreement,
violates Applicable Law, the charge is reduced to the extent necessary to eliminate the violation. Lender will refund the amount of intevest or other charges
paid 1o Lender in excess of the amount permitied by Applicable Law. At Lender's option, the amount in excess will either be refunded directly ta me or will
be applied to reduce the principal of the debt.

RENEWAL AND EXTENSION

The Note secured by this Deed of Trust is renewed and extended, but ot in extinguishment of the debt under the Contract identified in Lhe paragraph entitfed
" Assignment of Contracter's Lien, Commencement of Work” and the Noge,

SALE OF NOTE, CHANGE OF LOAN SERVICER, NOTICE OF GRIEVANCE, LENDER'S RIGHT TO COMPLY

A full or partial interest in the Loan Agreement can be sold one or mose times without prier notice to me. The sale may result in a change of the company
servicing or handling the Loan Agreement, The company scrvicing or handling the Loan Agreement will coliect my monthly payment and will comply with
other servicing conditions required by the Loan Agreement or Applicable Law. In some cases, the company servicing or handling the Loan Agreement may
change even if the Loan Agreement is not sold. If the company servicing or handling the Loan Agreement is changed, 1 will be given written notice of the
change. The notice will state the name and address of the new company, the address to which my payments should be made, and any other information
required by RESPA.

Any notice of acceleration and opportunity to cure under the Loan Agseement wili satisfy the notice and opportunity to address the alleged violation
provisions of this Section,

No agreement between Lender and me or any third panty will limit Lender's ability 1o comply with Lender's duties under the Loan Agreement and
Applicable Law.

Lender and 1 are limiting all agreements so that all current or future interest or fees in connection with this Loan Agreement will net be greater than the
highest amount alfowed by Appticable Law.

Lender and | intend to conform the Loan Agreement io the provisions of Applicable Law. If any part of the Loan Agreement is in conilict with the
Applicable Law, then that part will be corrected or removed. This correction will be automatic and will not require any ameadment or new decument.
Lender’s right to cure any violation will survive my paying off the Loan Agreement. My right to cure will override any conflicting provision of the Loan
Agreement.

Lender's right 1o comply as provided in this Section will survive the-payoff of the Loan Agreement. The provisions of this Section will supersede any
inconsistent provision of the Loan Agreement.
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HAZARDQUS SUBSTANCES
Hazardous Substances:

4. "Hazardous Substances” means those substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, keroseng, other flammabic or toxic petroleum products, toxic pesticides and herbicides, velatile solvents,
maierials containing ashestos or formaldehyde, and radioactive materials;

b. "Environmental Lew" means federal Jaws and Jaws of the jurisdiction where the Property is located that relate to health, safety or environmentat
protection;

¢.  "Environmental Cleanup" includes any response action, remedial action, or rernoval action, as defined in Environmental Law; and

d.  "Environmental Condition” means a condition that can cause, contribute te, or otherwise trizger an Environmental Cleanup.

I will not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances, or threaten 1o release any Hazardous Substances, on
or in the Property. I will not do, or allow anyone else to do, anything affecting the Property:

a.  thatis in violation of any Environmental Law;
b,  that creates an Environmental Condition; or
c.  that, due to the presence, use, of release of a Hazardous Substance, creates a condition that adversely affects the value of the Property.

The presence, use, of storage on the Property of smali quantities of Hazardous Substances that are generally recognized to be appropriate to normal
residential uses and for the maintenance of the Property are allowed. This includes Hazardous Substances found in consumer products.

I will promptly give Lender written notice of:
a  eny investigation, claim, demand, tawsuit or other action by any governmental or regulatory agency or private party involving the Property and
any Hazardous Substance or Environmenta Law of which { have actual knowiedge,
. any Environmental Cendition, including any spilling, leaking, discharge, release or threat of retease of any Hazardous Substance; and
c.  any condition caused by the presence, use or refease of o Hazardous Substance which adversely affects the value of the Propenty.
If 1 learn that, or am notified by any governmental or regulatory authority, or any private party that any remaval or ather remediation of any Hazardous

Substance affecting the Property is necessary, | pramptly will take all necessary remedial actions in accordance with Environmental Law. Lender will have
no obligation for an Environmental Cleanup.

LENDER'S RIGHTS AND BORROWER'S RESPONSIBILITIES

Lender is entitled to all rights, superior title, liens, and equities owned or claimed by any grantor or holder of any liens and debts due before the signing of
the Loan Agreement. Lender may acquire these rights by assignment or the halder may release them upon payment.

Each person who signs the Deed of Trust is responsible for each promise and duty ia the Deed of Trust.
Uniess prohibited by Applicable Law, this Section will not:

a.  impair in any way the Loan Agreement or Lender's right to collect all that 1 owe under the Loan Agreement;
h.  affect Lender's right to any promise or condition of the Loan Agreement.

DEFAULT

Any default of my agreemenis with Lender will be a default of this Deed of Trust.
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REQUEST FOR NOTICE OF DEFAULT
AND FORECLOSURE UNDER SUPERIOR
MORTGAGES OR DEEDS OF TRUST

Lender and [ request that the holder of any mortgage, deed of trust or other claim with a lien that has pricrity over this Deed of Trust give Lender notice, at
Lender's address listed on this Deed of Trust, of any defauit under the superior claim and of any sale or other foreclosure action.

STATE LAW REQUIRES THAT A PERSON HOLD A CERTIFICATE OF REGISTRATION FROM THE TEXAS
RESIDENTIAL CONSTRUCTION COMMISSION IF THE PERSON CONTRACTS TO CONSTRUCT A NEW
HOME OR IF THE PERSON CONTRACTS TO CONSTRUCT A MATERIAL IMPROVEMENT TO AN
EXISTING HOME OR CERTAIN IMPROVEMENTS TO THE INTERIOR GF AN EXISTING HOME AND THE
TOTAL COST OF THE IMPROVEMENT 1S 510,060 OR MORE (INCLUDING LABOR AND MATERIALS).

YOU MAY CONTACT THE COMMISSION AT (877) 651-8722 TO FIND OUT WHETHER THE BUILDER HAS
A_VALID CERTIFICATE OF REGISTRATION, THE COMMISSION HAS INFORMATION AVAILABLE ON
THE HISTORY OF BUILDERS, INCLUDING SUSPENSIONS. REVOCATIONS, COMPLAINTS, AND
RESOLUTION OF COMPLAINTS.

THIS CONTRACT IS SUBJECT TO CHAPTER 426, PROPERTY CODE. THE PROVISIONS OF THAT
CHAPTER GOVERN THE PROCESS THAT MUST BE FOLLOWED IN THE EVENT A DISPUTE ARISES OUT
OF AN ALLEGED CONSTRUCTION DEFECT. IF YOU HAVE A COMPLAINT CONCERNING A
CONSTRUCTION DEFECT YOU MAY CONTACT THE COMMISSION AT THE TOLL-FREE TELEPHONE
NUMBER TO LEARN HOW TO PROCEED UNDER THE STATE-SPONSORED INSPECTION AND DISPUTE
RESOLUTION PROCESS,

If Contractor is required to register as a builder with the Texas Residential Construction Commission. Owner may
file a complaint with the Commission about the conduct of the Contractor at:

311 E. 14th Street
P.O. Box 13144
Austin, Texas 78711
877-651-TRCC (8722)

Contractor's Certificate of Registration Number is:  f{insert certificate of registration number)

BY SIGNING BELOW, [ accept and agree 1o the terms and promises contained in the Loan Agreement and in any rider [ sign which is recorded with it.
(DO NOT SIGN IF THERE ARE BLANKS LEFT TO BE COMPLETED IN THIS DOCUMENT. 1 MUST RECEIVE A COPY OF ANY DOCUMENT ]

SIGN.}

N WITNESS WHEREOQF, Borrower and Contractor have executed this Deed of Trust and Assignment of Contractor's Lien.

-Contractor

By,
{Seal)
-Borrower
Printed Name:
(Please Complete)
(Seal}
-Borrowes
Printed Name:
(Please Complete}
(Seal)
~Borrower
(Seal}

~Borrower
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STATE OF TEXAS
COUNTY OF

Swom to and subscribed before me on the
owner)

(Seal)

STATE OF TEXAS
COUNTY QF

Sworn to and subscribed before me on the
coniractor)

(Seal)

day of

day of

. 20

by _ {(name of

Notary Public

. 20

by __ (name of

Notary Public
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