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How to Use this Benchbook

The Benchbook for theRightsof Crime Victimswasdevel oped by the Officeof Court Administrationandthe Officeof
the Attorney General of Texas as an initial reference guide for judges.

Itisnotintendedto bebinding or todictate proceduresfor ajudge; however, itisacomprehensiveguidetotherightsof
crimevictimsinthe Stateof Texasasprovided by lawinArticlel, Section 30, of the Texas Constitution; Chapter 56 of
the Texas Code of Criminal Procedure; and other relevant laws that pertain to crime victims.

Thebook isdesignedtobearesourcetool toguidejudgeswhenavictim of crimeappearsinacriminal case. The
informati onprovidedincludesspecificexamplesof caseswherecrimevictimsmay appear inthecourtroomand participate
inthecrimina justiceprocess. Thismay involveavictim'’ srightsinsuch court proceedingsashbail hearings, pleabargains,
trials, sequestration, videotaping of witnesses, court schedul es, and cong deration of victims' rightsinthesentencing process.

Note

Thestarsymbol * I s used throughout the handbook to i ndi cate sectionsthat di scusssignificant changesinthelaw th
have occurred since publication of the 1999 handbook.
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FOREWORD

Asearly as1934, the Supreme Court of theUnited Stateswrote: “ [ J]ustice, though dueto theaccused, isduetothe
accuser also. Theconcept of fairnessmust not bestrainedtill itisnarrowedtoafilament. Wearetokeepthebalance
true.”

Asyouareaware, theUnited States Constitution and the Texas Constitution afford many rightstotheaccused, but many
Texans, prosecutors, police, and judgesarenot awareof thecongtitutional guaranteesafforded victimsof crime. 1n 1989,
aState constitutional amendment protectingtherightsof crimevictimsin Texaswaspassed with 73 percent el ectoral
support. Today, wecanbeproudthat our Statelistened and respondedtovictimsandtheir advocates. Thisamendment,
Articlel, Section 30, grantsmany rightsto crimevictims, including theright tobetreated with fairness, respect and dignity
throughout the process; to bereasonably protected from theaccused throughout the process; to be notified of proceedings;
tobepresent unlessthevictimisawitness; andto confer with arepresentativeof theprosecutor’ soffice. Inaddition, the
State, through its prosecutor, has an obligation to enforce the rights of crime victims.

The L egislaturehasenacted anumber of statutory rights, whicharefoundin Section 56.02 of the Codeof Criminal
Procedureand Chapter 57 of the TexasFamily Code. Whiletheseconstitutional and statutory provisionsexist to protect
thevictim, they haveyet tobefully realizedinthecrimina justice system, which representsthe Stateof Texas. According
totheCrimeVictims' Institute 97-98 Final Report: Thelmpact of CrimeOn Victims morethan one-third (35 percent)
of thevictimssurveyed werenot awareof their right to beinformed of court proceedings. Atleast 40 percent of the
respondentssaidthey werenever informed of their right torecel veprotectionfromtheir offenders, havetheir employers
notifiedof absencesfromwork, havetheir safety consideredin setting bail, recei veinformationabout crimevictims
compensation, provide information for sentencing, or be informed of parole procedures.

Theprosecutor hasaduty to represent community valuesand concerns, serveanideal of justice, preservefairnessinthe
proceduresfor theaccused, searchfor thetruth, and observeand enforcelega constraintsthat governthemselvesandtheir
agents. Noneof thesewide-ranging responsibilities--law enforcement officer, el ected official, officer of thecourt,
administrator, gatekeeper--requirethe prosecutor to assumetherol eof counsel or to crimevictimsbecausethe prosecutor
“represents’ the“people,” “ state,” or “government.” Itistheprosecution’ sinterest, not that it shall winacase, but that
justiceshall bedone. Therefore, inthefinal analysis, thecrimevictimmay becomemerely awitnesswithalimitedroleto
play andisbasi cally dependent ontheprosecutor for information and support. However, withtheconstitutional and
statutory guaranteesgranted by thisState, acrimevictimisnot just another witnessfor theprosecution. For most crime
victims, the criminal justice process will be their only source of justice.

Therehasbeenlimited externa pressureby judgestoincludevictimsinthedecision-making process. Whilethistraditionaly
enabl estheprosecutor toactimpartially, theexclusion of thevictim hasbecomesoroutinethat thevictimmay virtually
vanishafter thearrest. Indeed, judgespresumably accept thenotionthat thevictim’ scaseispublic property and canbe
adjudicatedwithout victim participation. Asaframeof reference, insomelargeprosecutors offices, individua assistant
district attorneysrarely havecontact with thevictimin connectionwiththecharging decision, relyinginstead onthereport
of thepolice. Subsequent contactswiththevictimmay takeplaceonthephoneand may beconducted by designeesfrom
victimserviceagenciesor by paralegal sor investigators. Thevictimmight speak totheassi stant district attorney prior to
testifying beforethegrandjury, but many timesvictimsarenot called beforethegrandjury. If thecaseisdisposed of by
aguilty plea, thevictimmay never participateintheprocessat all. Inaplea-bargained case, the prosecutor responsible
for the guilty plea, negotiation, and sentencing recommendation may have never seen or spoken to the victim i
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Asaresult, theabsenceof thevictim’ svoiceand physical presencecanleadto adepersonalization of thecaseintheeyes
of everyoneengagedintheadjudication process. Nearly threeout of every four Texans(73 percent) feel thecourtsshould
give victimsmoreopportunity totell their sideof thestory according to thePublic Trust and Confidenceinthe Courts
andthelLegal ProfessioninTexas, Summary Report prepared by the Texas Supreme Court, Texas Office of Court
Administration, and the State Bar of Texas.

Judgesplay acrucia roleintheday-to-day implementation of victimrights. Judges, after all, makerulingsthat will affect
thecourt’ sobservanceof thevictims' right to bepresent, notified, and heard. Atthesametime, judgeshaveanobligation
to ensurethat thecriminal justiceprocessisimpartial andfair, and many judgesfeel constrained about givingwhat they
consider “ special treatment” to crimevictims, according to the United States Department of Justice’ SNewDirectionsfrom
the Field: Victims' Rights & Services for the 21% Century.

If wedo nothing morethan passcongtitutional and statutory rightsfor victimsbut do not requireajudgetoknow if thevictim
hasbeenafforded hisor her rights, thenwedo not keepthebalancetrue. 1f wetakethejusticeout of thecriminal justice
system, we |leave behind a system that serves only the criminal.
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TEXASCONSTITUTION
ARTICLE I, SECTION 30
RIGHTSOF CRIME VICTIMS
8 30. (a) A crimevictim hasthefollowing rights:

(1) theright to betreated withfairnessand withrespect for thevictim’ sdignity and privacy throughout the

criminal justice process: and

(2) the right to be reasonably protected from the accused throughout the criminal justice process.
(b) On the request of acrime victim, the crime victim has the following rights:

(1) the right to notification of court proceedings;

(2) therighttobepresent at al public court proceedingsrel ated totheof fenseunl essthevictimistotestify and

thecourt determinesthat thevictim’ stestimony would bemateridly affectedif thevictim hearsother testimony

at thetrial;

(3) the right to confer with the representative of the prosecutor’s office;

(4) theright to restitution; and

(5) the right to information about the conviction, sentence, imprisonment and rel ease of the accused.
(c) TheL egidaturemay enact lawsto definetheterm“victim” andtoenforcetheseand other rightsof crimevictims.
(d) The state, through its prosecuting attorney, has the right to enforce the rights of crime victims.
(e) TheL egidaturemay enactlawsto providethat ajudge, attorney for thestate, peaceofficer, or law enforcement
agency isnotliablefor afailureorinability to providearight enumeratedinthissection. Thefailureorinability of
any personto providearight or serviceenumeratedinthissection may not beused by defendantinacriminal case
asagroundfor appeal or post- convictionwrit of habeascorpus. A victimor guardianor legal representativeof
avictimhasstandingto enforcetherightsenumeratedinthissection but doesnot havestandingto participateasa
party in acriminal proceeding or to contest the disposition of any charge.

Adopted Nov, 7, 1989.

Historical Notes
This section was adopted at the Nov. 7, 1989 election, as proposed by Acts 1989, 71% Leg.
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OVERVIEW

Thissectionrequiresthat law enfor cement offices, prosecutors,
and judges respond to allegations of family violence and, in
doing so, protect the victim from threats or acts of violence.

TEXASCODE OF CRIMINAL PROCEDURE
CHAPTER 5. FAMILY VIOLENCE PREVENTION

Art. 5.01. Legislative Statement

(a) Family violenceisaseriousdanger andthreat to society andits
members. Victimsof family violenceareentitled tothemaximum
protectionfromharmor abuseor thethreat of harmor abuseasis
permitted by law.

(b) Inany law enforcement, prosecutorial, or judicial responseto
allegationsof family violence, theresponding law enforcement or
judicial officersshall protect thevictim, without regardtothe
relationship between the alleged offender and victim.

Art. 5.02. Definitions
Inthischapter, "family violence," "family," "household," and
"member of ahousehold" havethemeaningsassigned by Section
71.01, Family Code.

Art.5.03. Family Or Household Relationship DoesNot

Create An Exception To Official Duties
A general duty prescribedfor anofficer by Chapter 2 of thiscode
is not waived or excepted in any family violence case or
investigation becauseof afamily or househol d relationship between
anallegedviolator andthevictimof family violence. A peace
officer'sor amagistrate'sduty to prevent thecommission of crimina
offenses, including actsof family violence, isnot waived or
excepted becauseof afamily or household rel ationship betweenthe
potential violator and victim.
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Art. 5.04. Duties Of Peace Officers
(8 Theprimary dutiesof apeaceofficer whoinvestigatesafamily
violenceallegationor whorespondsto adisturbancecall that may
involvefamily violencearetoprotect any potentia victimof family
violence, enforcethelaw, of thisstate, enforceaprotectiveorder
from another jurisdictionasprovided by Chapter 88, Family Code,
and make lawful arrests of violators.

(b) A peaceofficer whoinvestigatesafamily violenceal legation or
whorespondstoadisturbancecal that may involvefamily violence
shall adviseany possibleadult victim of all reasonablemeansto
prevent further family violence, including givingwrittennoticeof a
victim'slegd rightsand remediesand of theavail ability of shelter or
other community services for family violence victims.

(c) A writtennoticerequired by Subsection (b) of thisarticleis
aufficientif itisinsubstantialy thefollowing formwiththerequired

information in English and in Spanish inserted in the notice:

"NOTICETOADULTVICTIMSOFFAMILY VIOLENCE
"Itisacrimefor any personto causeyouany physical injury or
harmEVEN IFTHAT PERSON ISA MEMBER ORFORMER
MEMBER OF YOUR FAMILY OR HOUSEHOLD.
"Please tell the investigating peace officer:
"IFyou, your child, or any other householdresident hasbeen
injured; or
"IFyoufeel youaregoingtobeindanger whentheofficer leaves
or later.
"Y ou have theright to:
"ASK thelocal prosecutor tofileacriminal complaint against the
person committing family violence; and
"APPLY toacourtfor anordertoprotect you (youshould consult
alegal aid office, aprosecuting attorney, or aprivateattorney). If
afamily or household member assaultsyouandisarrested, you
may request that amagi strate’ sorder for emergency protectionbe
issued. Pleaseinformtheinvestigating officer if youwant anorder
for emergency protection. Y ouneed not bepresent whenthe
order isissued. Y ou cannot be charged afee by acourt in
connectionwithfiling, serving, or enteringaprotectiveorder. For
example, the court can enter an order that:

"(1) the abuser not commit further acts of violence;

"(2) theabuser not threaten, harass, or contact you at home;
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"(3) directs the abuser to leave your household; and

"(4) establishestemporary custody of thechildrenanddirects

the abuser not to interfere with the children or any prop
"A VIOLATION OF CERTAIN PROVISIONS OF
COURT-ORDERED PROTECTION (suchas(1) and (2) above)
MAY BE A FELONY.

"CALL THE FOLLOWING VIOLENCE SHELTERS OR
SOCIAL ORGANIZATIONSIFYOUNEED PROTECTION:

Art. 5.045. Standby Assistance; Liability
(a) Inthediscretion of apeaceofficer, theofficer may stay witha
victimof family violenceto protect thevictimandalowthevictim
totakethepersonal property of thevictimor of achildinthecare
of the victim to a place of safety in an orderly manner.

(b) A peaceofficer who providesass stanceunder Subsection (a)
of thisarticleis not:
(1) civilly ligblefor anact or omission of theofficer that arises
i nconnectionwith providing theassi stanceor determining
whether to provide the assistance; or
(2) civilly or crimindly liablefor thewrongful appropriation of
any personal property by the victim.

Art. 5.05. Reports And Records

(a) A peaceofficer whoinvestigatesafamily violenceincident or
whorespondstoadisturbancecall that may involvefamily violence
shall make a written report, including but not limited to:

(1) the names of the suspect and complainant;

(2) the date, time, and location of the incident;

(3) any visible or reported injuries; and

(4) adescription of the incident and a statement of its

disposition.

(b) Each local law enforcement agency shall establish a
departmental codefor identifyingandretrievingfamily violence
reportsasoutlinedin Subsection (a) of thissection. A districtor
county attorney or an assistant district or county attorney
exercisingauthority inthecounty wherethelaw enforcement
agency maintainsrecordsunder thissectionisentitled toaccessto
the records.

(¢) Inorder toensurethat officersrespondingto callsareawareof
theexistenceand termsof protectiveorders, eachmunicipal police
department and sheriff shall establish procedureswithinthe
department or officeto provideadequateinformation or accessto
informati onfor law enforcement officersof thenamesof persons
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protected by aprotectiveorder and of personstowhom protective
orders are directed.
NOTES
(d) Eachlaw enforcement officer shall accept acertified copy of
anorigina or modified protectiveorder asproof of thevalidity of
the order and it is presumed the order remains valid unless:
(1) the order contains atermination date that has passedj
(2) itismorethan oneyear after the date the order was
issued; or
(3) thelaw enforcement officer hasbeen notified by theclerk
of the court vacating the order that the order has been
vacated.

(e) A peaceofficer who makesareport under Subsection (a) of
thisarticleshall provideinformation concerning theincident or
disturbancetothebureau of identificationandrecordsof the
Department of Public Safety for itsrecord keeping functionunder
Section411.042, Government Code. Thebureau shall prescribe
theformand natureof theinformationrequiredtobereportedto
the bureau by this article.

Art.5.06. DutiesOf Prosecuting AttorneysAnd Courts

(a) Neither a prosecuting attorney nor a court may:
(1) dismissor delay any criminal proceedingthatinvolvesa
prosecutionfor an offensethat constitutesfamily violence
because a civil proceeding is pending or not pending; oOf
(2) require proof that acomplaining witness, victim, or
defendant isaparty toasuit for thedissolution of amarriage
or asuit affecting the parent- child rel ationship before
presentingacriminal allegationtoagrandjury. filingan
information, or otherwise proceeding withthe pro-secution of
acriminal case. (Emphasisadded.)

(b) A prosecutingattorney'sdecisiontofileanapplicationfora
protective order under Chapter 71, Family Code, shouldbemade
without regardtowhether acriminal complaint hasbeenfiled by
theapplicant. A prosecuting attorney may requiretheapplicant to
provideinformationfor anoffensereport, relatingtothefacts
alleged in the application, with alocal law enforcement agergcy.

(c) Theprosecuting attorney having responsibility under Section
71.04(c), Family Code, for filing applicationsfor protectiveorders
under Chapter 71, Family Code, shall provide notice of that
respongbility toal law enforcement agencieswithinthejurisdiction
of the prosecuting attorney for the prosecuting attorney.

Art. 5.07. Venue For Protective Order Offenses
Thevenuefor an offenseunder Section 25.07, Penal Code, isin
thecounty inwhichtheorder wasissued or, without regardtothe
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identity or location of the court that issued the protective order, in the county in which the offense was comm

Art. 5.08 Mediation In Family Violence Cases
Notwithstanding Article26.12(g) or Section 11 (a) (16), Article42.12, of thiscode, inacriminal prosecutionarising
fromfamily violence, asthat termisdefined by Section 71.004, Family code, acourt shall not refer or order thevictim
or the defendant involved to mediation, dispute resolution, arbitration, or other similar procedures.
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OVERVIEW

This section provides the guidelines for fixing the amount of
bail and the need for safety of thevictimto be considered. This
is the first time a judge can have a significant role in
participating inthe victim’' s safety. It’ simportant to note that
judges can condition bonds to aid in that arena.

TEXASCODEOFCRIMINAL PROCEDUREARTICLE
17. BAIL

Art. 17.15. Rulesfor Fixing Amount of Bail
Theamount of bail toberequiredinany caseistoberegul ated by
the court, judge, magistrateor officer takingthebail; they aretobe
governedintheexerciseof thisdiscretion by the Constitutionand
by the following rules:

1. Thebail shall be sufficiently highto givereasonable
assurance that the undertaking will be complied with.
2. Thepower torequirebail isnot tobeso used asto make
it an instrument of oppression.

3. Thenatureof theoffenseand thecircumstancesunder
which it was committed are to be considered.

4. Theability tomakebail isto beregarded, and proof may
be taken upon this point.

5. Thefuturesafety of avictimof thealleged offenseandthe
community shall be considered.
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Thearraignmentismost oftenavictim sfirg interaction
with the court. Crime victims may not understand what
abondis. Itisimportant that this procedure be explained
to the victim by the appropriate personnd.

A measurethat can be taken to hdp ensure the safety of
the victim s to condition the bond with a * no-contact”
provison. There can be a philosophical versus legal
quandary at thistime. You, asajudge, arechargedwith
following the legal requirements for setting bond and
cannot st the bond exorbitantly high just to keep
someoneinjail. A conditioned bond will givethevictim
some sense of safety.

Exanples of conditioning bondsmay include, but are not
limited to: a no-contact provison; counsdling for drug
and alcohol dependency; batterers intervention;
dectronic monitoring; or orders that prohibit the
defendant from going near (200 yards) the victim's
residence, school, place of business, etc. The court could
also congder anemergency protectiveorder at thistime.

Unlessbond conditionsare monitored and enforced ina
timdy fashion, the safety of the victim will decrease
drametically.

At the time of arraignment, you can also sress to the
defendant that he/she may not enlist friends or family
members to harass or threaten the victim and that
additional charges can befiled if this happens.




OVERVIEW

The law enforcement agency that is holding an alleged
per petrator in custody on a family violence offense must make
a reasonable attempt to give personal notice to the victim
prior to the alleged perpetrator being released on bail.

TEXAS CODE OF CRIMINAL PROCEDURE
CHAPTER 17. BAIL

Art. 17.29. Accused Liberated
(a) Whentheaccused hasgiventherequired bond, either tothe
magistrateor theofficer havinghimincustody, heshall at oncebe
set at liberty.

(b) Beforereleasingonbail apersonarrestedfor an offenseunder
Section42.072, Penal Code, thelaw enforcement agency holding
theperson shall makeareasonabl eattempt to give personal notice
of theimminent rel easetothevictimof thealleged offenseor to
another persondesignated by thevictimtoreceivethenotice. An
attempt by anagency togivenoticetothevictimor theperson
designatedby thevictimat thevictim'sor person'slast known
telephone number or address, asshownontherecordsof the
agency, constitutesareasonableattempt to givenoticeunder this
subsection. If possible, thearresting officer shall collectthe
addressandtelephonenumber of thevictimat thetimethearrest
ismadeand shall communicatethat informationtotheagency
holding the person.

(c) Beforereleasingonbail apersonarrested or heldwithout a
warrant inthepreventionof family violence, theagency holdingthe
person shall makeareasonabl eattempt to give personal noticeof
theimminent rel easetothevictimof thealleged offenseor to
another persondesignated by thevictimtoreceivethenotice. An
attempt by an agency to give noticeto thevictim or person
designatedby thevictimat thevictim'sor person'slast known
telephone number or address, asshownontherecordsof the
agency, constitutesareasonabl eattempt to givenoticeunder this
subsection. If possible, thearresting officer shall collect the
addressandtelephonenumber of thevictimat thetimethearrest
ismadeand shall communicatethat informationtotheagency
holding the person.
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(d) A law enforcement agency or an employee of a law
enforcement agency isnot liablefor damages arising from
complying or failing to comply with Subsection (b) of this 3

(e) Inthisarticle, "family violence" hasthemeaning assigned by
Section 71.01, Family Code.

Art. 17.291. Further Detention Of Certain Persons
() Inthisarticle:
(1) "family violence" hasthemeaning assignedtothat
phrase by Section 71.01(b)(2), Family Code; and
(2) "magistrate” hasthemeaningassignedtoitby Article || The four to 48-hour *hold” placed on the alleged

2.09 of thiscode, asamended by Chapters25, 79,916, || Perpetrator may be one of the most ffective tools
availableto protect the victimand may literally save the

and 1068, Actsof the71st Legislature, Regular Session, [ .+ ¢ jife or orevent further injury. It could allow the
1989. victim to find to a shelter or flee to safety. The Crime
Victims Compensation Fund can make a one-time
(b) Article17.29 doesnot apply whenapersonhasbeenarrested || award for relocation in family violence situations for
or heldwithout awarrantintheprevention of family violenceif || crimesoccurring onor after June 19, 1999.
thereisprobablecausetobelievetheviolencewill continueif the
personisimmediately released. Thehead of theagency arresting
or holding such aperson may holdthepersonfor aperiod of not
morethanfour hoursafter bond hasbeen posted. Thisdetention
periodmay beextendedfor anadditional period not to exceed 48
hours, butonly if authorizedinawriting directedtotheperson
having custody of the detained person by a magistrate who
concludes that:
(2) theviolencewould continueif thepersonisrel eased;
and
(2) if theadditional period exceeds24 hours, probable
causeexiststobelievethat theperson committedthe
instant offense and that, during the 10-year period
preceding thedateof theinstant of fense, theperson has
been arrested:
(A) onmorethan oneoccasionfor an offense
involving family violence; or
(B) for any other offense, if adeadly weapon, as
defined by Section1.07, Penal Code, wasused or
exhibitedduring commission of theoffenseor
duringimmediateflight after commission of the
offense.
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Art.17.292. M agistrate' sOrder For Emer gency Protection

(a) Atadefendant'sappearancebeforeamagistrateafter arrestfor
anoffenseinvolvingfamily violenceor anoffenseunder Section
42.072, Penal Code, the magistrate may issue an order for
emergency protectiononthemagistrate'sownmotionor onthe
request of:

(1) the victim of the offense;

(2) the guardian of the victim;

(3) apeace officer; or

(4) the attorney representing the state.

(b) Atadefendant’ sappearancebeforeamagistrateafter arrest
for anoffenseinvolvingfamily violence, themagisiratesnall issue
and order for emergency protectionif thearrestisfor anoffense
that also involves:

(1) serious bodily injury to the victim; or

(2) the use or exhibition of adeadly weapoduing the
commission of an assault.

(c) Themagistrateintheorder for emergency protection may
prohibit the arrested party from:
(1) committing:
(A) family violence; or anassault ontheperson
protected under the order; or
(B) an act in furtherance of an offense under
Section 42.072, Penal Code;
(2) communicating:
(A) directly with a member of the family or
househol d or withthe person protected under the

order in athreatening or harassing manner; or

(B) athreat through any persontoamember of the
family or household; or totheperson protected
under the order; [of]

(3) going to or near:
(A) the residence, place of employment, or
businessof amember of thefamily or household;

or of the person protected under the order; or

(B) theresidence, child carefacility, or school
whereachild protected under theorder residesor
attends.
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The emergency protective order sends a messageto the
batterer that the criminal justice sygemwill not tolerate
further violence, harassment, or threats againg the
victim

A judge may want to withhold the address of the victim
or victim' sfamily in the emergency protective order.

It isessential that an efficient means of getting copies of

the emergency protective order from the court to the
appropriate law enforcement agencies be established in
a timdy manner. Satidics prove that an alleged
perpetrator ismorelikey to commit thesamecrimesoon
after higher rdlease on bail.




(4) possessing afirearm. unlessthepersonisa
peaceofficer, asdefined by Section 1.07, Penal
Code., actively engagedin employment asasworn,
full-time paid employee of astate agency or
political subdivision.

(d) Thevictimof theoffenseneed not bepresent in court whenthe
order for emergency protection isissued.

(e) Intheorder for emergency protectionthemagistrateshall
specifically describetheprohibited|ocationsand theminimum
distances, if any, that theparty must maintain, unlessthemagistrate
determinesfor thesafety of thepersonor personsprotected by the
order that specific descriptionsof thel ocationsshould beomitted.

(f) To the extent that a condition imposed by an order for
emergency protectionissued under thisarticleconflictswithan
existing court order granting possession of or accesstoachild, the
conditionimposed under thisarticleprevailsfor thedurationof the
order for emergency protection.

(g9) Anorder for emergency protectionissued under thisarticle
must containthefollowing statementsprintedin bol d-facetypeor
in capital letters:
"AVIOLATION OF THISORDERBY COMMISSION
OF AN ACT PROHIBITED BY THE ORDER MAY BE
PUNISHABLEBY AFINEOFASMUCHAS$4,0000RBY
CONFINEMENT IN JAIL FORASLONG ASONE YEAR
OR BY BOTH. AN ACT THAT RESULTS IN FAMILY
VIOLENCE OR A STALKING OFFENSE MAY BE
PROSECUTED AS A SEPARATE MISDEMEANOR OR
FELONY OFFENSE. IFTHEACT ISPROSECUTED ASA
SEPARATE FELONY OFFENSE, IT ISPUNISHABLEBY
CONFINEMENTINPRISON FORAT LEAST TWOYEARS.
THE POSSESSION OF A FIREARM BY A PERSON, OTHER
THAN A PEACE OFFICER, AS DEFINED BY
SECTION 1.07, PENAL CODE, ACTIVELY
ENGAGED IN EMPLOYMENT AS A SWORN,
FULL-TIME PAID EMPLOYEE OF A STATE
AGENCY OR POLITICAL SUBDIVISION, WHO 1S
SUBJECTTOTHISORDERMAY BEPROSECUTED ASA
SEPARATE OFFENSE PUNISHABLEBY CONFINEMENT
OR IMPRISONMENT.
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"NO PERSON, INCLUDING A PERSON WHO IS
PROTECTEDBY THISORDER,MAY GIVEPERMISSION
TOANYONETOIGNOREORVIOLATEANY PROVISION
OF THISORDER. DURING THE TIME IN WHICH THIS
ORDERISVALID,EVERY PROVISION OF THISORDER
ISIN FULL FORCE AND EFFECT UNLESS A COURT
CHANGES THE ORDER."

(h) Themagistrateissuing anorder for emergency protectionunder
thisarticleshall sendacopy of theorder tothechief of policeinthe
municipal ity wherethemember of thefamily or household or
individual protected by theorder resides, if thepersonresidesina
municipality, or tothesheriff of thecounty wheretheperson
resides, if thepersondoesnot resideinamunicipdity. If thevictim
of the offense is not present when the order isissued, the
magi strateissuing theorder shall order anappropriate peaceofficer
tomakeagoodfaitheffort tonotify, within 24 hours, thevictimthat
theorder hasbeenissued by callingthevictim’ sresidenceand
placeof employment. Theclerk of thecourt shall sendacopy of
the order to the victim.

(i) If anorder for emergency protectionissued under thisarticle
prohibitsapersonfromgoingtoor near achildcarefacility or
school ,themagistrateshall send acopy of theorder tothechild
care facility or school.

(j) Anorder for emergency protectionissued under thisarticleis
effectiveonissuance, and thedefendant shall beserved acopy of
theorderinopencourt. Anorder for emergency protectionissued
under thisarticleremainsineffect uptothe61% day but not less
than 31 days after the date of issuance.

(K) Toensurethat an officer respondingtoacall isawareof the
existenceandtermsof anorder for emergency protectionissued
under thisarticle, eachmunicipa policedepartment and sheriff shall
establishaprocedurewithinthedepartment or officetoprovide
adequateinformationor accesstoinformationfor peaceofficersof
the names of persons protected by an order for emergency
protectionissued under thisarticleand of personstowhomthe
order isdirected. Thepolicedepartment or sheriff may enter an
order for emergency protectionissued under thisarticleinthe
department'sor office'srecord of outstanding warrantsasnotice
that the order has been issued and isin effect.
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(I Intheorder for emergency protection, the magistrate may
suspend alicenseto carry aconceal ed handgunissuesunder
Section411.177, Government Code, that isheld by thedefendant.

(m) Inthisarticle:
(1) "family [;*famity™],” "family violence," and"household"
havethemeaningsassigned by Chapter 71, Family Code.
(2) “Firearm” hasthemeaning assigned by Chapter
46, Penal Code.

Amended effective Sept. 1, 2001 (SB 199, §4)

Art.17.293. Delivery Of Order For Emer gency Protection
To Other Persons
Themagistrateor theclerk of themagistrate’ scourtissuingan
order for emergency protectionunder Article17.292 that suspends
alicenseto carry aconcea ed handgunshall immediately senda
copy of theorder totheappropriatedivision of the Department of
Public Safety at itsAustinheadquarters. Onreceipt of theorder
suspending the license, the department shall:
(1) recordthesuspension of thelicenseintherecordsof
the department;
(2) report the suspension to local law enforcement
agencies, as appropriate; and
(3) demand surrender of thesuspendedlicensefromthe
license holder.

Art.17.40.ConditionsRelated ToVictim Or Community
Safety

(a) Tosecureadefendant’ sattendanceat trial, amagistrate may

impose any reasonableconditionof bondrel ated tothesafety of a

victim of the alleged offense or to the safety of the commurjjty.

(b) Atahearinglimited to determining whether thedefendant
violatedacondition of bondimposed under Subsection (a), the
magistratemay revokethedefendant’ sbondonly if themagistrate
finds by a preponderance of the evidencethat the violation
occurred.

Victims' Rights Benchbook

16

NOTES



Historical Note
The 76" Legidature adopted SB 804, which provides:

Section 1.(8) The Department of Public Safety of the State of Texasshall
collaborate with the Texas Council on Family Violence and the Texas Digtrict and
County Attorneys Association to devel op astandard format for protective orders
issued under Title 4, Family Code.

(b) In developing thestandard format for protective ordersasrequired by
Subsection (a) of thissection, the Department of Public Safety of the State of Texas
shall consider the standard formats for protective orders adopted by other states.

(©) To the maximum extent possible, the standard format for aprotective
order developed under Subsection (8) of this section must be concise and easily
understandable to a peace officer who atempts to enforce the order.

Section 2. Not later than December 1, 2000, the director of the
Department of Public Safety of the State of Texas shadl make arecommendation to
the 77" Legidature regarding a standard format for protective orders issued under
Title4, Family Code.
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OVERVIEW

This section provides the court with the authority, after
indictment, to order the defendant to undergo a test to
determine whether the person has AIDS HIV, or other
sexually transmitted diseases. Thecourt may order thistesting
onitsown motion or on therequest of the victimof thealleged
offense. The results of the testing shall be made available to
the victim.

TEXASCODE OF CRIMINAL PROCEDURE
CHAPTER 21. INDICTMENT AND INFORMATION

Art. 21.31. AIDSANnd HIV Testing
(8 A personwhoisindictedfor orwhowaivesindictmentforan || .. vicim has the ri ght to request HIV testing, Most
offenseunder Section21.11(a)(1),22.011, or 22.021, Penal victims of sexual assault may not be aware of thisright.
Code, shall, at thedirection of the court, undergo amedical Victims should be notified of this right near the time of
procedureor test designedto show or help show whether the || indictment.
personhasasexualy transmitted diseaseor hasacquiredimmune
deficiency syndrome(AIDS) or humanimmuno-deficiency Virus || o defendant has submitted or refused to submit o the
(HIV)infection, antibodiestoHIV, or infectionwithany other procedure(s) or test(s).
probable causative agent of AIDS. Thecourt may direct the
persontoundergotheprocedureor test onitsownmotionor on
therequest of thevictimof thealleged offense. If theperson
ref usestosubmit voluntarily totheprocedureor test, thecourt shall
requirethepersontosubmittotheprocedureor test. Thecourt
may requireadefendant previousy required under thisarticleto
undergoamedical procedureor test onindictment for an offense
toundergo asubsequent medical procedureor test following
convictionof theoffense. Theperson performingtheprocedureor
test shall makethetest resultsavailabletotheloca hedthauthority,
and the local health authority shall be required to makethe
notificationof thetest result tothevictimof thealleged offenseand
tothedefendant. Thestatemay not usethefact that amedical
procedureor test wasperformed onapersonunder thissubsection
or use the results of the procedure or test in any criminal
proceeding arising out of the alleged offense.

The court will be natified by thelocal health authority if

(b) Testingunder thissection shall beconductedinaccordance
withwritteninfectiousdiseasecontrol protocol sadopted by the
TexasBoard of Hedlththat clearly establish procedura guidelines
that providecriteriafor testing andthat respect therightsof the
person accused and the victims of the alleged offense.

Victims' Rights Benchbook
18



(c) Nothinginthissectionwouldallow acourttorel easeatest
resulttoanyoneother than thosespecificaly authorized by thislaw
andtheprovisionsof Section81.103(d), Healthand Safety Code,
shall not be construed to allow such disclosure.

NOTES

Release of test results to crime victim, see Vernon's
Ann.Civ.S. art. 4419b-1.
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OVERVIEW

Thissection addresseswhen a Victiml mpact Satement should
be presented during the court process. Victim-offender
mediation, if used carefully, can assist victims in recovering
from the trauma of their victimization. The Victim Impact
Statement provides victims an opportunity to express, in
writing, theimpact of the crime ontheir lives. Before a plea of
guiltyor nolo contendereisaccepted, the court should inquire
if the attorney representing the State has possession of the
Victim Impact Statement. The court will ask for a copy of the
statement if thereisone. Interviewswith judges, paroleboard
members, and TYC staff involved in release decisions have
stressed theval ue of Victim I mpact Statementsin the decision-
making process.

TEXASCODE OF CRIMINAL PROCEDURE
CHAPTER 26. ARRAIGNMENT

Art. 26.13. Plea Of Guilty
(a) Prior toacceptingapleaof guilty or apleaof nolo contendere,
the court shall admonish the defendant of:

(1) the range of the punishment attached to the offenjje;

(2) thefact that therecommendation of the prosecuting
attorney asto punishmentisnot binding onthecourt.
Providedthat thecourt shall inquireastotheexistenceof
any pleabargai ning agreementsbetweenthestateandthe
defendant and, intheevent that suchan agreement exists,
thecourt shall informthedefendant whether it will follow
or reject such agreementinopen court and beforeany
findingontheplea. Shouldthecourtreject any such
agreement, thedefendant shall bepermittedtowithdraw
his plea of guilty or nolo contendere;

(3) thefact that if the punishment assessed does not
exceed the puni shment recommended by the prosecutor
and agreedtoby thedefendant and hisattorney, thetrial
court must giveitspermissiontothedefendant beforehe
maly prosecutean appeal onany matter inthecaseexcept
for thosemattersrai sed by written motionsfiled prior to
trial; and

(4) thefact that if thedefendant isnot acitizen of the
United States of America, a plea of guilty or nolo
contendere for the offense charged may result in
deportation, theexclusionfromadmissiontothiscountry,
or the denial of naturalization under federal law.
(5) thefact that thedefendant will berequiredtomeet the
registrationrequirementsof Chapter 62, if thedefendantis
convictedof or placed on deferred adjudicationfor an
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show promise for closure and eventual recovery,

particularly for victims. However, participation should
always be voluntary and victim-led or initiated.



offense for which a person is subject to registration under that chapter.

(b) Nopleaof guilty or pleaof nol o contendereshall beaccepted by thecourt unlessit appearsthat thedefendant is
mentally competent and the pleais free and voluntary.

(c) Inadmonishing thedefendant asherein provided, substantial complianceby thecourtissufficient, unlessthe
defendant affirmatively showsthat hewasnot awareof theconsequencesof hispleaandthat hewasmided or harmed
by the admonishment of the court.

(d) Thecourt may maketheadmonitionsrequired by thisarticleeither orally or inwriting. If thecourt makesthe
admonitionsinwriting, it must recei veastatement signed by thedefendant and thedefendant'sattorney that he
understandstheadmonitionsandisawareof theconsegquencesof hisplea. If thedefendantisunableor refusestosign
the statement, the court shall make the admonitions orally.

(e) Beforeacceptingapleaof guilty or apleaof nolo contendere, thecourt shall inquireastowhether avictimimpact
statement hasbeenreturnedtotheattorney representingthestateand ask for acopy of thestatement if onehasbeen
returned.

(f) Thecourt must substantially comply with Subsection (e) of thisarticle. Thefailureof thecourt tocomply with
Subsection (e) of this article is not grounds for the defendant to set aside the conviction, sentence, or plea.

(g) Beforeaccepting apleaof guilty or apleaof nolo contendereand ontherequest of avictimof theoffense, thecourt
may assist the victim and the defendant in participating in a victim-offender mediation program.

(h) Beforeaccepting apleaof guilty or nolo contendrefrom adefendant described by Subsection (a)(5), thecourt shall
ascertainwhether theattorney representing thedefendant hasadvi sed thedefendant regarding registration requirements
under Chapter 62.
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(i) [Ry] Notwithstandingthisarticle, acourt shall not order

thestateor any of itsprosecuting attorneysto participatein NOTES
mediation, disputeresol ution, arbitration, or other smilar
proceduresinrelationtoacrimina prosecutionunlessupon

written consent of the state.

Amended effective Sept. 1, 2001 (HB 2812, §21.001)
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OVERVIEW

This section addresses the importance of theright of avictim,
closerelative of a deceased victim, or guardian of avictimto
be heard in the presence of the defendant. The victim is
entitled to an opportunity to voice his or her views about the
offense, the defendant, and the effect of the offense on the
victim. The statement must be made after sentence is
pronounced. This is often a time of closure for the victim
and/or the family.

TEXASCODE OF CRIMINAL PROCEDURE
CHAPTER 42. JUDGEMENT AND SENTENCE

Art. 42.03. Pronouncing Sentence; Time;
Credit For Time Spent In Jail Between Arrest And
Sentence Or Pending Appeal
Sec. 1.(a) Except asprovidedinArticle42.14, sentenceshall be

pronounced in the defendant's presence.

(b) Thecourt shall permitavictim, closerelativeof adeceased
victim, or guardian of avictim, asdefined by Article56.01 of this
code, to appear in person to present to the court and to the
defendant astatement of the person'sviewsabout theoffense, the
defendant, andtheeffect of theoffenseonthevictim. Thevictim,
relative, or guardian may not direct questionstothedefendant
whilemaking thestatement. Thecourt reporter may not transcribe
the statement. The statement must be made:

(2) after punishment hasbeen assessed and thecourt has

determinedwhether or not togrant community supervision

in the case;

(2) after thecourt hasannounced thetermsand conditions

of the sentence; and

(3) after sentence is pronounced.

Sec.2.(a) Inal criminal casesthejudgeof thecourtinwhichthe
defendant wasconvicted shall givethedefendant creditonhis
sentencefor thetimethat thedefendant hasspentinjail insaid
cause, other than confinement served asacondition of community
supervision, fromthetimeof hisarrest and confinement until his
sentence by the trial court.
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(b) Inall revocations of asuspension of theimposition of a
sentencethejudgeshall enter therestitution or reparationdueand
owing on the date of the revocation.

Sec. 3.I1f adefendant appeal shisconviction, isnot rel eased on
bail,andisretainedinajail asprovidedinSection7, Article42.09,
pending hisappeal, thejudgeof thecourtinwhichthedefendant
wasconvicted shall givethedefendant credit on hissentencefor
thetimethat thedefendant hasspentinjail pending disposition of
hisappeal. Thecourt shall endorseon boththecommitment and
themandatefromtheappellatecourt al credit giventhedefendant
under thissection, and theinstitutional division of the Texas
Department of Crimind Justiceshall grant thecreditincomputing
the defendant's eligibility for parole and discharge.

Sec. 4. When a defendant who has been sentenced to
imprisonmentintheingtitutiona divisionof theTexasDepartment
of Criminal Justicehasspenttimeinjail pendingtrial and sentence
or pending appesl, thejudgeof thesentencing court shal directthe
sheriff toattachtothecommitment papersastatement ng
the defendant's conduct whilein jail.

Sec. 8. (g) Anemployeeof the TexasDepartment of Criminal

Justice, sheriff, employeeof asheriff’ sdepartment, county
commissioner, county employee, county judge, employeeof a
community correctionsand supervisiondepartment, restitution
center, or officer or employeeof apolitical subdivisionother than
acounty isnot liablefor damagesarisingfromanact or failureto
actinconnectionwithcommunity serviceperformedby aninmate
pursuant to court order under thisarticleor inconnectionwithan
inmate or offender programmatic or non-programmaticactivity,
includingwork, educationa, andtreatment activities, if theact or
failuretoact wasnotintentional , wilfully or wantonly negligent, or
performedwith consciousindifferenceor recklessdisregardfor the
safety of others.
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OVERVIEW

Texas courts are required to order restitution in each case
unlessawritten order explaining why restitution should not be
granted is entered by the court. A defendant may be ordered
to reimburse the Crime Victims Compensation Fund for
monies paid on behalf of the defendant’s victim. If no
reimbursement is due to the Fund, a judge may require a
probated offender to pay a one-time fee of up to $50 for
misdemeanors and up to $100 for felonies.

However, if avictimreceives an award fromthe Fund and the
convicting court orders restitution, the defendant is required
by law to reimburse the fund in an amount equal to that
ordered by the court. Nothing precludes the court from
ordering restitution to be made directly to the Fund.

Restitutionisabasicright for thevictim. Restitution orderstell
thevictimthat the court acknowl edged theimpact of thecrime
and moves the victim towards total recovery.

TEXASCODE OF CRIMINAL PROCEDURE
CHAPTER 42. JUDGMENT AND SENTENCE

Art. 42.037. Restitution
(a) In addition to any fine authorized by law, the court that || Restitution may be ordered by the parole board as a
sentencesadefendant convicted of an of fensemay order the || conditionof paroleif theamount of restitution isreflected
defendant tomakerestitutiontoany victimof theoffense. Holding || ™ theiudgement and sentence
defendantsaccountablefor paying restitutionisvitaly importantto
the victim’ ssensethat justicehasbeen served, especialy if the
victim hassufferedfinancid, emotiona and/or physicd hardshipas
aresult of thecrime. If thecourt doesnot order restitution or
orders partial restitution under thissubsection, thecourt shall sate
ontherecordthereasonsfor not making theorder or for the
limited order.

(b)(2) If theoffenseresultsindamageto or lossor destruction of
property of avictim of the offense, the court may order the
defendant:
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(A) toreturntheproperty totheowner of theproperty or
someone designated by the owner; or
_(B) if_return of theproperty isimpossibleorimpractical or - || 116 reurn of oroperty, which is ordered by the court,
isaninadequateremedy, topay anamount equal tothe || means more than just dollars to the vicim. The
greater of: sentimental value of the iteny's and attention paid by the
(i) thevalue of the property onthe date of the || court canhelp thevicimin recovery.
damage, loss, or destruction; or
(i1) the value of the property on the date of
sentencing, less the value of any part of the
property that isreturned onthedatetheproperty
is returned.

(2) If theoffenseresultsinbodily injury toavictim, thecourt may
order the defendant to do any one or more of the following:

(A) pay anamount equal tothecost of necessary medical

andrelated professional servicesanddevicesrelatingto
physical, psychiatric, and psychological care, including
non-medical careand treatment renderedin accordance
withamethod of healing recognized by thelaw of theplace
of treatment;

(B) pay anamount equal tothecost of necessary physical

and occupational therapy and rehabilitation; or

(C) reimbursethevictimforincomelost by thevictimasa
result of the offense.

(3) If theoffenseresultsinthedeath of avictim, thecourt may,
inadditiontoanorder under Sub-division (2) of thissubsection,
order the defendant to pay an amount equal to the cost of
necessary funeral and related services.

(4) If thevictimor thevictim'sestate consents, thecourt may, in
additiontoanorder under Sub-division (2) of thissubsection,
order thedefendant to makerestitution by performing services
instead of by paying money or makerestitutiontoapersonor
organization designated by the victim or the estate.

NOTES

Continuing and future medical and counsding costs
should be congidered.

(c) Thecourt, indeterminingwhether to order restitutionandthe
amount of restitution, shall consider:

(1) theamount of thel osssustained by any victimas aresult of
the offense;

(2) thefinancial resources of the defendant;
(3) thefinancia needsand earning ability of thedefendant and the
defendant's dependents; and

(4) other factors the court deems appropriate.
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(d) If thecourt ordersrestitutionunder thisarticleandthevictimis
deceased thecourt shall order thedefendant to makerestitutionto
the victim's estate.

NOTES

(e) Thecourt shall imposeanorder of restitutionthat isasfair as
possibl etothevictim. Theimpositionof theorder may not unduly
complicate or prolong the sentencing process.

(f)(1) Thecourt may not order restitutionfor alossfor whichthe
victimhasreceived or will receivecompensation. Thecourt may,
intheinterest of justice, order restitutiontoany personwho has
compensated thevictimfor thelosstotheextent thepersonpaid
compensation. Anorder of restitution shall requirethat all
restitutiontoavictimbemadebeforeany restitutiontoany other
person is made under the order.

(2) Any amount recovered by avictimfromapersonorderedto
pay restitutioninafederal or statecivil proceedingisreduced by
any amount previoudly paidtothevictim by thepersonunder an
order of restitution.

(9)(2) Thecourt may requireadefendant to makerestitutionunder
this article within a specified period or in specified install njents.

(2) Theend of theperiod or thelast installment may not bel ater
than:

(A) theend of the period of probation, if probationis
ordered;

(B) fiveyearsafter theend of theterm of imprisonment
imposed, if the court does not order probation; or
(C) fiveyearsafter thedateof sentencinginany other
case.

(3) If thecourt doesnot provideotherwise, the defendant shall
make restitution immediately.

(4) Theorder of restitution must requirethedefendant tomake
restitutiondirectly tothevictimor other personeligiblefor
restitutionunder thisarticleor todeliver theamount or property
dueasrestitutiontoacommunity supervisionand corrections
department for transfer to the victim or person.

(h) If adefendant isplaced oncommunity supervision
[prebation] or is paroled or released on mandatory
supervision [tnrderthtsehapter], the court or theparole
panel [BoardofPardonsandParotes] shall order the
payment of restitution ordered under thisarticleasacondition of
community supervision [prebatten], parole, or mandatory
supervision. The court may revokecommunity supervision
[prebatten] and theparol e panel [BoarcofPardonsanciParotes]
may revokeparoleor mandatory supervisonif thedefendantfails
to comply withtheorder. Indetermining whether torevoke
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community supervison[prebatien], parol e, or mandatory
supervision, the court or parole panel [board] shall
consider:
(1) the defendant’'s employment status;
(2) the defendant's earning ability;
(3) the defendant's financial resources;
(4) the willfulness of the defendant's failure to pay; and
(5) any other special circumstances that may affect the
defendant's ability to pay.

(i) Inadditionto any other termsand conditionsof probation
imposed under Article42.12 of thiscode, thecourt may requirea
probationer toreimbursethecrimevictimscompensationfund
created under Sub-chapter B, Chapter 56 for any amountspaid
fromthat fundtoavictimof theprobationer'soffense. Inthis
subsection,"victim" hasthemeaning assigned by Article56.01 of
this code.

(1) Thecourt may order acommunity supervisionand corrections
department to obtai ninformation per-tainingtothefactorslistedin
Subsection(c) of thisarticle. Theprobationofficer shall include
theinformationinthereport requiredunder Section9(a), Article
42.12, of thiscodeor aseparatereport, asthecourt directs. The
court shall permit thedefendant and the prosecuting attorney to
read the report.

(K) Thecourt shall resolveany disputerelating to the proper
amount or type of restitution. The standard of proof is a
preponderance of theevidence. Theburdenof demonstratingthe
amount of thelosssustained by avictimasaresult of theoffense
isontheprosecutingattorney. Theburden of demonstratingthe
financial resourcesof thedefendant and thefinancial needsof the
defendant and the defendant’'sdependentsisonthedefendant.
The burden of demonstrating other mattersasthecourt deems
appropriateisonthe party designated by the court asjustice
requires.
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(1) Conviction of adefendant for an offenseinvolvingtheact giving
risetorestitution under thisarticlestopsthedefendant fromdenying
the essential allegationsof that offenseinany subsequent federal
civil proceeding or statecivil proceeding brought by thevictim, to
the extent consistent with state law.

(m) Anorder of restitution may beenforced by thestateor avictim
namedintheorder to receivetherestitutioninthesamemanner as
ajudgment in acivil action.

(n) If adefendant isconvicted of or receivesdeferred adjudication
for an offenseunder Section 25.05, Penal Code, if thechild
support order onwhich prosecution of theoffensewasbased
requiredthedefendant to pay thesupport toalocal registry of the
TitlelV-D agency, andif thecourt ordersrestitutionunder this
article, theorder of restitution must requirethedefendant topay the
child support in the following manner:
(2) duringany periodinwhichthedefendantisunder the
supervisionof acommunity supervisionand corrections
department,tothedepartment for transfer tothelocal
registry or TitlelV-D agency designated astheplaceof
payment in the child support order; and,
(2) duringany periodinwhichthedefendantisnot under
thesupervisionof adepartment, directly totheregistry or
agency described by Subdivision (1).

(0) The pardons and paroles division may waive a

supervisionfeeor anadministrativefeeimposed onan

inmate under Section508.182, Government Code, during

any period in which the inmateis required to pay
restitution under this article.

Amendmentsto (h) effective Sept. 1, 2001 (HB 1649, §10)
Amendments adding (o) effective Sept. 1, 2001 (HB 1572, 82)

Art.42.0371. Mandatory Restitution for Kidnaped Or
Abducted Children
(a) Thecourt shall order adefendant convicted of an offenseunder
Chapter 20, Penal code, or Section25.03, 25.031, or 25.04,
Penal Code, topay restitutioninanamount equal tothecost of
necessary rehabilitation, including medical, psychiatric, and
psychologicd careandtreatment, for thevictimof theoffenseif the
victim is younger than 17 years of age.
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(b) Thecourt shadl, after consdering thefinancia circumstancesof
thedefendant, specify inarestitution order i ssued under Subsection
(a) the manner in which the defendant must pay the restitutid.

(c) A redtitution order i ssued under subsection (a) may beenforced
by thestateor avictimnamedintheorder toreceivetherestitution
in the same manner as ajudgement in acivil action.

(d) Thecourt may hold ahearing, makefindingsof fact,andamend
arestitutionorder issued under Subsection (a) if thedefendant fails
to pay thevictimnamedintheorder inthemanner specified by the
court.

Art. 42.12, Sec. 11. Basic Conditions of Community
Supervision

(a) Thejudgeof thecourt havingjurisdiction of thecaseshall
determinetheconditionsof community supervisonandmay, at any
time, during theperiod of community supervisionalter or modify
the conditions. Thejudgemay imposeany reasonablecondition
that isdesignedto protect or restorethecommunity, protector |l one of the most important conditions of community
restorethevictim, or punish, rehabilitate, or reformthedefendant. || supervisionisno contact with the victimor the victims
Conditionsof community supervisonmay include, but shall notbe || family.

limited to, the conditions that the defendant shall:

Art. 42.12, Sec. 11(18).
(18) Reimbursethegeneral revenuefundfor any amountspaid
fromthat fundtoavictim, asdefined by Article56.01 of thiscode,
of thedefendant’ soffenseor if noreimbursementisrequired, make
one payment tothefundinanamount not to exceed $50if the
of fenseisamisdemeanor or not toexceed $100if theoffenseisa
felony;

Art.42.12, Sec. 11 (21, 22, 23).
(21) Makeone payment inan amount not to exceed $50to a
crimestoppersorganization asdefined by Section414.001,
Government Code, and as certified by the Crime Stoppers
Advisory Council; tanet
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(22) Submit ablood sampleor other specimentotheDepartment
of Public Safety under Sub-chapter G, Chapter 411, government
Code, for thePurposeof creatingaDNA record of thedefendant;
and

(23) Inany manner required by thejudge, providepublic noticeof
theoffensefor whichthedefendant wasplaced oncommunity
supervision in the county in which the offense was committgd.

Art. 42.12, Sec. 11 (g)

(g) If ajudgegrantscommunity supervisiontoapersonconvicted
of anoffenseunder Title5, Penal code, that thecourt determines
involvesfamily violence, thejudgemay requirethepersontomake
onepaymentinanamount not to exceed $100toafamily violence
shelter center that receivesstateor federal fundsandthat serves
thecounty inwhichthecourtislocated. IN thissubsection, “family
violence” hasthemeaning assigned by Section 71.004, Family
Code, and “family violence shelter center” hasthe meaning
assigned by Section 51.002, Human Resources Code.

Art. 42.12, Sec. 14. Child Abusers, Sex Offenders, and
Family Violence Offenders; Special Conditions

() If the court grants probation to a person convicted of an
offensedescribed by Article17.41 (a) of thiscode, thecourt may
requireasacondition of probationthat thedefendant not directly
communicatewiththevictimof theoffenseor go near aresidence,
school, or other location, asspecifically describedinthecopy of
termsand conditions, frequented by thevictim. Inimposingthe
condition, thecourt may grant thedefendant supervised accessto
thevictim. Totheextent that aconditionimposed under this
subsection conflictswithanexisting court order granting possession
of or accesstoachild, theconditionimposed under thissubsection
prevail sfor aperiod specified by thecourt granting probation, not
to exceed 90 days.

(b) If the court grants probation to aperson convicted of an
offenseunder Section21.11,22.011, 22.021, or 22.04, Penal
Code, the court may require the probationer to attend
psychological counseling sessionsat thedirectionof theprobation
officer and may requiretheprobationer to pay all or part of the
reasonable and necessary costs incurred by the victim for
psychological counseling madenecessary by theoffense, upona
findingthat the probationer isfinancially ableto makepayment.
Any paymentsordered under thissubsection may not extend past
one year from the date of the order.

(¢) If thecourt grantscommunity supervisiontoaperson convicted
of anoffenseinvolving family violence, asdefined by Section
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71.004, Family code, thecourt may requirethedefendant to attend, at thedirection of thecommunity supervisionand
corrections department officer, counsaling sessionsfor theelimination of violent behavior withalicensed counsdlor,
social worker, or other professional who hasbeentrainedinfamily violenceintervention or to attend abattering
interventionand preventionprogramif availablethat meetsguidelinesadopted by thecommunity justiceassistance
divisionof theTexasDepartment of Criminal Justice. If thecourt requiresthedefendant to attend counseling or a
program, thecourt shall requirethedefendant to begin attendancenot | ater than the 60" day after thedatethecourt
grantscommunity supervision, notify thecommunity supervisionand correctionsdepartment officer of thename,
address, and phonenumber of thecounsel or or program, and report thedefendant’ sattendancetotheofficer. The
court shall requirethedefendant to pay al| thereasonabl ecostsof thecounseling sessionsor attendanceintheprogram
onafindingthat thedefendantisfinancially ableto makepayment. If thecourt findsthedefendant isunableto make
payment, thecourt shall makethe counseling sessionsor enrollmentintheprogramavailablewithout cost tothe
defendant. Thecourt may a sorequirethedefendant topay all or apart of thereasonablecostsincurred by thevictim
for counseling madenecessary by theoffense, onafinding that thedefendantisfinancialy ableto makepayment. The
court may order thedefendant to make paymentsunder thissubsectionfor aperiod not to exceed oneyear after the
date on which the order is entered.
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OVERVIEW

In 1979, the Crime Victims Compensation Fund was
established by the Texas Legislature.

In 1989, the citizens of Texas voted to afford rightsto victims
of crimein Texas. The Texas Constitution was amended to
add these 13 rights.

Finesand fees assessed offender s by the court directly support
the Fund. Inturn, thesefundsare offeredto victimsof crime
in Texas to assist them with various out-of-pocket expenses
incurred due to the crime. The CrimeVictims Compensation
Fund is the payor of last resort. Benefits offered to victims
may include, but arenot limited to, medical bills, funeral costs,
loss of support, loss of wages, dependent care, counseling, and
special provisions for victims suffering catastrophic injuries.

TEXAS CODE OF CRIMINAL PROCEDURE
CHAPTER 56. RIGHTSOF CRIME VICTIMS
Sub-chapter A. Crime Victims' Rights

Art. 56.01. Definitions

In this chapter:
(1) “Closerelativeof adeceased victim” meansaperson
whowasthespouseof adeceased victimat thetimeof the
victim’ sdeath or whoisaparent or adult brother, sister, or
child of the deceased victim.
(2) “Guardianof avictim” meansapersonwhoisthelega
guardianof thevictim, whether or not thelegal relationship
betweentheguardian and victimexistsbecauseof theage
of thevictimor thephysical or mental incompetency of the
victim.
(3) “Victim” meansapersonwhoisthevictimof sexua
assault, kidnaping, or aggravated robbery or who has
sufferedbodily injury or death asaresult of thecriminal
conduct of another.
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Art. 56.02. Crime Victims Rights

(& A victim, guardian of avictim, or close relative of a deceased
vidim is entitled to the following rights within the crimind justice

Sysem:

(2) the right to receive from law enforcement agencies
adequate protection from harm and threets of harm arising
from cooperation with prosecution efforts;
(2) the right to have the magidtrate take the safety of the
vidim or his family into consderation as an dement in
fixing the amount of bail for the accused;
(3) theright, if requested, to be informed:
(A) by the attorney representing the state of
relevant court proceedings, induding appellate
proceedings, and to be informed if those [eotirt]
proceedings have been canceled or rescheduled
prior to the event; and
(B) by an appellate court of decisionsof the court,
after the decisions are entered but before the
decisons are made public;
(4) the right to be informed, when requested, by a peace
officer concerning the defendant’s right to bail and the
procedures in crimind investigations and by the didtrict
attorney’ s office concerning the generd proceduresin the
crimind justice system, including generd procedures in
guilty pleanegotiations and arrangements, restitution, and
the appeals and parole process,
(5) theright to provide pertinent information to aprobation
depatment conducting a pre-sentencing investigation
concerning the impact of the offense on the victim and his
family by testimony, written statement, or any other manner
prior to any sentencing of the offender;
(6) theright to receiveinformation regarding compensation
to victims of crime as provided by Sub-chapter B,
[Ehapter56], including information reated to the cods
that may be compensated under that subchapter [A€t] and
the amount of compensation, digibility for compensation,
and procedures for application for compensation under
that Act, the payment for a medical examination under
Artide 56.06 [ efthiseode] for avictim of asexud assault,
and when requested, to referrd to available socid service
agencies that may offer additiona assistance.
(7) the right to be informed, upon request, of parole
procedures, to participate in the parole process, to be
notified, if requested, of parole proceedings concerning a
defendant in the victim' s case, to provide to the Board of
Pardons and Paroles for inclusion in the defendant’s file
information to be consdered by the board prior to the
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Victims need to be prepared for and educated about the
criminal justice/court system. They want to know what
to expect; otherwise, they may assume that your court
works like the onesthey see on tdlevision.

The victim has a right to provide information about the
impact of the crime on higher life and to have such
informationincluded inthe pre-sentencing investigation.
Despite theimportanceof their participationinthisstage
of the judicial process, some victins may ill fear for
thar lives and choose not to appear. Additionally, a
victim may have received information about this right
too late to participate in the process.

Ajudge may elect to ask the prasecutor or victimwhy the
information was not provided.

The right to information about Crime Victims
Compensation isthe mosttangibleright victimshave. A
victim should not be required to pay for expenses
incurred because of the crime. However, legally, Crime
Victims Compensation benefitscan not pay for lossof or

damage to property.

The Crime Victims Compensation Fund may assst
victims of crime by reimbursing out-of-pocket expenses
for items such as medical hills, counsdling, funeral, loss
of wages, loss of support, dependent care, one-time
relocation cogts and rental assstance and catastrophic
injuries. Certain digibility requirements must be met in
order to qualify.

Victims have jobs and lives. They may be confused if a
trial/hearing is canceled or rescheduled. When theright
to benatified about court proceedingsisnot afforded due
toatechnicality (ie,, a changein court time, date, etc.), a
victiny family member can be re-traumatized.

Judges should be aware of any last minute resets or
rescheduling and reguire notice to opposing counsd.
Otherwise, victims will experience the trauma of
preparing to face the accused in person and in some
cases, travel great distances, take off from work, etc.,
only to be told on arrival that the case was set for
another day.




parole of any defendant convicted of any crime subject to
this subchapter [A€t], and to be notified, if requested, of
the defendant’ s release.

(8) the right to be provided with awaiting area, separate
or secure from other witnesses, including the offender and
relativesof theoffender, beforetestifyingin any proceeding
concerning the offender; if a separate waiting area is not
avallable, other safeguards should betakento minimizethe
vicim's contact with the offender and the offender’s
rdatives and witnesses, before and during court
proceedings,

(9) theright to prompt return of any property of thevictim
that is held by alaw enforcement agency or the attorney
for the state as evidence when the property is no longer
required for that purpose;

(20) the right to have the attorney for the state notify the
employer of the victim, if requested, of the necessity of the
victim’s cooperation and testimony in a proceeding that
may necessitate the absence of the victim from work for
good cause; [and]

(11) theright to counsdling, on request, regarding acquired
immune deficiency syndrome (AIDS) and human
immunodefidency virus (HIV) infection and testing for
acquired immune deficiency syndrome (AIDS), human
immunodeficiency virus (HIV) infection, antibodies to
HIV, or infection with any other probable causative agent
of AIDS, if the offense is an offense under Section
21.11(a)(1), 22.011, or 22.021, Pena Code.

(12) the right to reguest victim-offender mediation
coordinated by the victim services divison of the Texas
Department of Crimina Judtice; and

(13) theright to beinformed of the uses of avictim impact

datement and the statement’s purpose in the crimina
justice system, to complete the victim impact statement,

and to have the victim impact satement considered:
(A) by the attorney representing the state and the
Judge before sentencing or before a plea bargain
agreement is acocepted; and
(B) by the Board of Pardons and Paroles before an
inmate is released on parole.

(b) A victim,_guardian of a victim, or close relative of a
deceased vidim is entitled to the right to be present at
dl public court proceedings related to the offense,
subject to the approva of the judge in the case.
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Many judges argue that prosecutors are charged with
thisresponghility. However, just asa judgeis charged
with protecting the condtitutional and statutory rights of
the accused, the judge also has the co-comitant duty to
protect the rights of the victims.

Often victimsareexd uded fromthe courtroomduetothe
“invoking of the rule” As a matter of courtesy, it is
helpful to provide safe and confortable waiting areas
where victims may spend long hours. The process itsdlf
is unconfortable enough.

Judges can takeseveral stepsto help insurethe safety of
victims, decrease their courthouse trauma, and reduce
the potential for confrontations and violence at the
courthouse. These deps range from snple
admonishments by the judge to renovations of the
courthouse. Examples:

(1) Requiring the defendant or protective order
applicant to remain in the courtroomuntil thevictim
has been escorted out or has had the opportunity to
leave; or

(2) Requesting (or allowing) advocates to be
available to accompany victims.

A requested natification by the prosecutor can save a
victim's job and dignity when he or she is questioned
about missing work. Although wewould liketo assume
differently, many victims actually lose their jobs as a
result of frequent trips.

Victimsof asex offensesuffer psychol ogical and potential
physical trauma. Amgjor concerniswhether or not they
have been infected with AIDS HIV, or an STD.

This topic should be handled and discussed in away that
respectsthe privacy of the victim




(c) The office of the attorney representing the state, and
the sheriff, police, and other law enforcement agencies
shdl ensure to the extent practicable that a victim,
guardian of avictim, or close relative of a deceased
victim is afforded the rights granted by Subsection (a)
of thisarticle and, on request, an explanation of those
rights.

NOTES

(d) A judge, atorney for the State, peace officer, or law
enforcement agency is not liable for a falure or
inability to provide a right enumerated in this article.
Thefalureor ingbility of any person to provide aright
or service enumerated in this article may not be used
by a defendant in a criminal case as a ground for
appedl, a ground to set asde the conviction or
sentence, or aground in a habeas corpus petition. A
vidim, guardian of a victim, or close reative of a
deceased victim does not have standing to participate
as a paty in acrimind proceeding or to contest the
disposition of any charge.
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Amended effective Sept. 1, 2001 (HB 1572, §3), Section 16 of HB 1572 provides:

“(a&) The office of the attorney general is required to complete its pilot project
regarding a computer network victim notification system by January 1, 2002, or as
soon as practicable. In completing the project, the office of the attorney general
shall consult with the office of court administration and the Texas Department of
Criminal Justice. The office of the attorney general shall continue to provide
funding for continuation of the operation of the project in the counties comprising
the pilot project until the computer network victim notification system is
operationa in those counties.

“(b) The office of the attorney general may contract with the office of court
administration or the Texas Department of Criminal Justice, or both, to implement
a computer network victim notification system. Implementation of the state-wide
system shall begin no later than June 1, 2002, according to a written schedule
devel oped by the implementing agency or agencies.”

Art. 56.03. Victim Impact Statement

(8) TheTexasCrimeVictim Clearinghouse, withthe participation
of the Texas Adult Probation Commission and the Board of
Pardons and Paroles, shall develop aformto be used by law
enforcement agencies, prosecutors, and other participantsinthe
criminal justicesystemtorecordtheimpact of anoffenseona
victim of theoffense, guardian of avictim, or acloserelativeof a
deceasedvictimandto providetheagencies, prosecutors, and
participantswith information needed to contact the victim,
guardian, or relativeif needed at any stageof aprosecutionof a
person charged with the offense. The Texas Crime Victim
Clearinghouse, withtheparticipation of the TexasAdult Probation
CommissionandtheBoard of Pardonsand Parol es, shall also
developavictims' information booklet that providesageneral
explanationof thecriminal justicesystemtovictimsof anoffense,
guardians of victims, and relatives of deceased victims.

(b) Thevictimimpact statement must beinaformdesignedto
informavictim, guardian of avictim, or acloserelativeof a
deceasedvictimwithaclear statement of rightsprovided by Article

56.02 of this code and to collect the following information:

(2) thenameof thevictimof theoffenseor, if thevictimhasa
legal guardian or isdeceased, thenameof aguardianor close
relative of the victim;
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(2) theaddressand tel ephonenumber of thevictim, guardian,
or relativethroughwhichthevictim, guardianof avictim, ora
close relative of adeceased victim, may by contacted; Apublicfilethat containsthevictin saddressmay resu
(3) astatement of economiclosssuffered by thevictim, || inthreatsor injury to a victim Confidentiality must be
guardian, or relative as aresult of the offense; upheld.

(4) astatementof any physical or psycho-logical injury suffered e ictimimpact satementformisilledout
by thevictim, guardian, or relativeasaresult of theoffense,as || e the victim is ill in a state of shock. Without
describedby thevictim, guardian, relative, or by aphysicianor || assstance for thevictim, theseformsmay beinconplete.
counselor;

(5) astatement of any psychol ogical servicesrequestedasa
result of the offense;

(6) astatement of any changeinthevictim’s, guardian’s, or
relative spersonal welfareor familia relationshipasaresult of
the offense;

(7) astatement astowhether or not thevictim, guardian, or
relativewishesto benoatifiedinthefutureof any parolehearing
for the defendant

and an explanation as to the procedures by
whichthevictim, guardian, or rel ativemay obtaininformation
concerning therelease of the defendant from the Texas
Department of Corrections; and

(8) any other information, other than factsrelated tothe
commissionof theoffense, rel ated totheimpact of theoffense
on the victim, guardian, or relative.

NOTES

(c) Thevictimassistance coordinator, designatedin Article
56.04(a) of thiscode, shall sendtoavictim, guardianof avictim,
or closerel ativeof adeceased victimavictimimpact statement, a
victims' informationbooklet, and an applicationfor compensation
under Sub-chapter B, Chapter 56, alongwithanoffertoassistin
completing those forms on request. The victim assistance
coordinator, on request, shall explain the possible use and
consideration of thevictimimpact statement at sentencing and
future parole hearing of the offender.
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(d) If avictim, guardian of avictim, or closerel ativeof adeceased
victim stateson thevictimimpact statement that hewishestobe
notifiedof paroleproceedings, thevictim, guardian, or relativeis
responsi blefor notifyingtheBoard of Pardonsand Parolesof any
change of address.

(e) Prior totheimposition of asentenceby thecourtina
criminal case, thecourt, if it hasreceivedavictimimpact
statement, shall consider theinformation providedinthe
statement. Beforesentencing thedefendant, thecourt shall
permit thedefendant or hiscounsel areasonabletimeto
read the statement, excluding
thevictim’ sname, address, andtel ephonenumber, comment on
the statement, and, with the approval of the court, introduce
testimony or other informationalleging afactual inaccuracy inthe
statement. I f the court sentencesthe defendant to aterm of
community supervision[ prebatien] , thecourt shall forward any
victim’ simpact statement received inthe caseto thecommunity
supervision and corrections| prebation] department supervisingthe
defendant, alongwiththepapersinthecase. (emphasisadded.)

(f) Thecourt may not inspect avictimimpact statement until after
afinding of quilt or until deferred adjudicationisorderedandthe
contentsof the statement may not bedisclosed to any person
unless:
(1) the defendant pleads guilty or nolo contendereor is
convicted of the offense: or
(2) thedefendant inwriting authorizesthecourt toinspect the
statement. (emphasis added.)

(9) A victimimpact statement issubject todiscovery under Article
39.14 of thiscodebeforethetestimony of thevictimistakenonly
if thecourt determinesthat the statement contai nsexcul patory
material. (emphasis added.)

(h) Not I ater than December 1 of each odd-numberedyear, the
Texas CrimeVictim Clearinghouse, with the parti cipation of the
TexasAdult Probation CommissionandtheBoard of Pardonsand
Paroles, shall updatethevictimimpact statement formand any
other information provided by thecommissontovictims, guardians
of victims, andrel ativesof deceased victims, if necessary, toreflect
changesinlaw relatingto criminal justiceand therightsof victims
and guardians and relatives of victims.

() Inadditiontotheinformation described by Subsections(b)(1)-
(8),thevictimimpact statement must beinaformdesignedto
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It is of vital importance that the court be aware of
whether or not the defendant has legal access to the
child. An oversght in this area could be extremdy
dasepuit shethd @sikdhe prosecutor if the victim has
prepared a Victim Impact Satement. Failure to inquire
may result in avictimbeing excluded.

A judge may wish to designate a liaison or point of
contact to work with the victim ass stance coordinator.

The victim assistance coordinator should be an
individual who is thoroughly familiar with issues of
victimology and victimization.




collectinformation on whether,if thevictimisachild, thereisan
existing court order granting to thedefendant possession of or
accesstothevictim. If information collected under thissubsection
indicatesthedefendant isgranted accessor possess onunder court
order andthedefendant issubsequently confined by the Texas
Department of Crimina Justiceasaresult of thecommissionof the
offense, thevictim servicesofficedepartment shall contact thecourt
issuing the order before the defendant is released from the
department on paroleor mandatory supervision.(emphasis
added.)

Amended effective Sept. 1, 2001 (HB 1572, §84). See effective note at the end of
Article 56.02.

Art. 56.04. Victim Assistance Coordinator;
CrimeVictim Liaison
(a) Thedistrict attorney, criminal district attorney, or county
attorney who prosecutescriminal casesshall designateapersonto
serve as victim assistance coordinator in that jurisdiction.

(b) Theduty of thevictim assistance coordinator isto ensurethat
avictim, guardianof avictim, or closerel ativeof adeceased victim
isaffordedtherightsgranted victims, guardians, andrel ativesby
Article56.02 of thiscode. Thevictimassi stancecoordinator shall
work closely with appropriate law enforcement agencies,
prosecuting attorneys, theBoard of Pardonsand Peroles, andthe
judiciary in carrying out that duty.

(c) Eachlocal law enforcement agency shall designateoneperson
toserveastheagency’ scrimevictimliaison. Eachagency shall
consult withthevictimassi stancecoordinator intheofficeof the
attorney representing thestateto determinethemost effective
manner inwhichthecrimevictimliaisoncan performtheduties
imposed on the crime victim liaison under this article.

(d) Theduty of thecrimevictimliaisonistoensurethat avictim,
guardianof avictim, or closerel ativeof adeceasedvictimis
affordedtherightsgrantedvictims, guardians, or closere ativesof
deceasedvictimsby Subdivisions(4), (6),and (9) of Article
56.02(a) of this code.

(e) Thevictim ass stancecoordinatorshal send acopy of avictim
i mpact statement to the.court sentencing thedefendant. If thecourt
sentencesthedefendant toimprisonment inthe TexasDepartment
of Corrections, it shall attach the copy of the victimimpact
statement to the commitment papers. (emphasis added.)
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Art.56.045. Presenceof Advocateor RepresentativeDuringForensic M edical Examination

(a) Beforeconducting aforensic medical examination of apersonwho consentsto such anexaminationfor the

collection of evidencefor analeged sexua assudt, thephys cian or other medica servicespersonnd conductin
theexamination shall offer thepersontheopportunity to havean advocatefrom asexual assault programasdefined
by Section 420.003, Government Code, who hascompl eted asexual assault training program described by Section

420.011(b), Government Code, present with the person during theexamination, if theadvocateisavailableat thetime
of the examination.

(b) The advocate may only provide the injured person with:
(1) counseling and other support services; and
(2) information regarding the rights of crime victims under Article 56.02.

¢) Notwithstanding Subsection (a), theadvocateand thesexual assault program providing theadvocatemay not del
or otherwise impede the screening or stabilization of the an emergency medical condition.

d) The sexual assault program providing the advocate shall pay all costs associated with providing the advocat
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(e) Anyindividual orentity, includingahealth carefacility, that
provides an advocate with access to a person consenting
to an examination under Subsection (a) isnot subjecttocivil or
criminal liabilityfor providingthat access. Inthissubsection,
“health carefacility” includesahospital licensed under Chapter
241, Health and Safety Code.

(f) If apersonallegingto havesustainedinjuriesasthe
victimof asexud assault wasconfinedinapend ingtitution
asdefined by Section 1.07, Penal Code, at thetimeof the
alleged assault, thepend institution shall provide, at theperson’s
request, arepresentativeto bepresent at any forensicexamination
conductedfor the purposeof collecting and preserving evidence
rel atedtotheinvestigation or prosecution of theall eged assault.
Therepresentativemay only providetheinjured personwith
counseling and other support servicesand with information
regardingtherightsof crimevictimsunder Article56.02 and may
not delay or otherwi seimpedethescreening or stabilization of an
emergency medical condition. The representative must be
approved by the penal institution and must be a:
(1) psychologist;
(2) sociologist:

(3) chaplain;

(4) social worker:

(5) case manager; or

(6) volunteer who hascompleted asexud training program

described by Section 420.011(b), Government Code

Enacted effective Sept. 1, 2001 (HB 1234, 8§1)

Art. 56.05. Reports Required

(a) TheBoard of Pardonsand Parol es, the TexasAdult Probation
Commission, and the Texas Crime Victim Clearinghouse,
designated asthe planning body for the purposesof thisarticle,
shall devel opasurvey plantomaintain statisticsonthenumbers
andtypesof personstowhom stateandlocal agenciesprovide
victim impact statements during each year.

(b) Atinterva sspecifiedintheplan, theplanning body may require
any stateor local agency tosubmit, inaform prescribedfor the
reportingof theinformation, statistical dataonthenumbersand
typesof personstowhomtheagency providesvictimimpact
statementsand any other information required by theplanning
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body. The form must be designed to protect the privacy of
persons afforded rightsunder thischapter and to determine
whether thesd ected agency or officeismaking agoodfaith effort
to protect the rights of the persons served.

(c) TheTexasCrimeVictim Clearinghouseshall developcrime
victimassistancestandardsand distributethosestandardstolaw
enforcement officersand attorneysrepresentingthestatetoaid
thoseofficersand prosecutorsin performing dutiesimposed by this
chapter.

Art. 56.06. Costs of M edical Examination

(&) A law enforcement agency that requestsamedical examination
of avictimof analleged sexua assault for useintheinvestigationor
prosecution of the offense shall pay all costs of the
examination. Onapplicationtotheattorney general , thelaw
enforcement agency isentitledto bereimbursedfor the
reasonablecostsof that examinationif theexaminationwas
ormed by aphysicianor by asexual assault examiner or
sexual assault nurseexaminer, asdefined by Section420.003,
Government Code.

(b) A law enforcement agency or prosecuting attorney’ soffice
may pay al costsrel ated tothetestimony of alicensed healthcare
professional inacriminal proceeding regardingtheresultsof the

medical examination or manner in which it was performed.

(c) [fBy] Thisarticledoesnot requirealaw enforcement agency to
pay any costs of treatment for injuries.

Amended effective June 17, 2001 (HB 131, §1)

Art. 56.07. Notification

Attheinitial contact or at theearliest possibletimeafter theinitial
contact between the victim of areported crime and the law
enforcement agency having theresponsbility for investigating that
crime, that agency shall providethevictim awritten notice
containing:
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(1) information about theavail ability of emergencyand |
medical services, if applicable; NOTES

(2) notice that the victim has the right to receive Adeh can beordered to pay resttution to thelaw

informationregardingcompensationtovictimsof crimeas I eforcament agency that paid for the sewal assauit
provided by Sub-chapter B, Chapter 56, including J exam
information about:

(A) thecoststhat may becompensated under that
Actandtheamount of compensation, digibility for
compensation, and proceduresfor applicationfor
compensation under that Act;

(B) thepayment for amedical examinationfor a

victimof asexual assault under Article 56.06 of
this code; and

(C)referral toavailablesocial serviceagencies
that may offer additional assistance;
(3) the name, address, and phone number of the law
enforcement agency’ s victim assistance liaison;
(4) theaddress, phonenumber, and nameof thecrime
victimassi stancecoordinator of theofficeof theattorney
representing the state;
(5) the following statement:
“Youmay call thelaw enforcement agency’s
telephone number for thestatusof thecaseand
information about victims' rights”; and

(6) therightsof crimevictimsunder Article56.02 of this
code.

Cogsincurredtotreat injuriesmay bepaid by the Crime
Victims Compensation Fund.

Art. 56.08. Notification Of Rights By Attorney
Representing The State

(a) Not later thanthe 10th day after thedatethat anindictment or
informationisreturned agai nst adefendant for an offense, the
attorney representingthestateshall givetoeachvictimof the
offense a written notice containing:
(1) abrief general statement of each procedural stagein
the processing of acriminal case,
including bail, pleabargaining, parolerestitution, and
appeal;
(2) notificationof therightsand proceduresunder this
chapter;
(3) suggested stepsthevictimmay takeif thevictimis
subjected to threats or intimidation;

(4) notification of theright to receive inform-ation
regarding compensationtovictimsof crimeasprovided by
Sub-chapter B of thischapter, including information about:
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(A) the costs that may be compensated under Sub-chapter B of this chapter,

eligibility for compensation, and proceduresfor applicationfor compensation under Sub-chapter B of
this chapter;

(B) thepayment for amedical examinationfor avictimof asexual assault under Article56.06 of this
code; and

(C) referral to available social service agencies that may offer additional
assistance;
(5) the name, address, and phone number of the local victim assistance coordinator;
(6) the case number and assigned court for the case;
(7) theright to file a victim impact statement with the office of the attorney representing
the state and the pardons and paroles division of the Texas Department of Criminal Justice; and

(8) natification of theright of avictim, guardianof avictim, or closerel ativeof adeceased victim, asdefined
by Section508.117, Government Code, to appear in person beforeamember of the Board of Pardonsand
Paroles as provided by Section 508.153, Government Code.

(b) If requested by thevictim, theattorney representing thestate, asfar asreasonably practical, shall givetothevictim
noticeof any schedul ed court proceedings, changesinthat schedul e, thefiling of arequest for continuanceof atrial
setting, and any plea agreements to be presented to the court.

(c) A victimwhoreceivesanoticeunder Subsection(a) of thisarti cleand who choosesto receiveother noticeunder
law about thesame case must keep thefol lowing personsinformed of thevictim'’ scurrent addressand phonenumber:

(1) the attorney representing the state; and
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(2) the pardons and paroles division of the Texas
Department of Criminal Justiceif after sentencingthe
defendant is confined in the institutional division.

(d) Anattorney representing thestatewho receivesinformation
concerningavictim’ scurrent addressand phonenumber shall
immediately providethat informationtothecommunity supervison
and correctionsdepartment supervisingthedefendant, if the
defendant is placed on community supervision.

(e) The brief general statement describing the plea
bargaining stageinacriminal trial required by Subsection
(a)(1) shall include a statement that:
(1) thevictimimpact statement provided by thevictim,
guardian of avictim, or closerel ativeof adeceasedvictim
will beconsidered by theattorney representingthestatein
entering into the plea bargain agreement; and
(2) thejudgebeforeacceptingthepleabargainisrequired
under Section 26.13(e) to ask:

(A) whether avictimimpact statement hasbeen
returned to the attorney; and

B) if astatement hasbeen returned, for acopy of
the statement.

Amended effective Sept. 1, 2002 (HB 1572, §5)

Art. 56.09. Victim’s Right to Privacy

Asfar asreasonably practica, theaddressof thevictimmay not be
apart of thecourt fileexcept asnecessary toidentify theplaceof
thecrime. Thephonenumber of thevictimmay not beapart of the
court file.

Art. 56.10. Victims Discovery Attendance

Unlessabsolutely necessary, victimsor witnesseswhoarenot || A victimand/or family's life could be in danger if this
incarcerated may not be required to attend depositionsina || artideisnot followed.
correctional facility. (emphasis added.)
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Art.56.11. Notification ToVictim Of ReleaseOr Escape
Of Defendant

(a) TheTexasDepartment of Criminal Justiceor thesheriff,
whichever hascustody of thedefendant inthecaseof afelony, or
thesheriff inthecaseof amisdemeanor, shall notify thevictim of
the offensewhenever aperson convicted of an offensedescribed
by Subsection (c):

(1) completes the person’s sentence and is rel eased; [pr

(2) escapes from a correctional facility.

(b) If the TexasDepartment of Criminal Justiceisrequired by
Subsection(a) to givenoticetothevictimof an offense, the
department shall dsogivenoticetolocal law enforcement officias
in the county in which the victim resides.

(c) Thisarticleappliestoaperson convicted of an offense
described by Section508.187(a). Government Code, or an
offenseinvolvingfamily violence, stalking, or violationof a
protective order or magistrate’ s order.

(d) Itistheresponsibility of avictimdesiring notification of the
offender’ sreleaseto providethe TexasDepartment of Criminal
Justice or the sheriff, as appropriate, with the address and
tel ephone number of thevictimor other personthroughwhomthe
victimmay becontacted and to notify thedepartment or thesheriff
of any changeof addressor telephonenumber of thevictimor
other person. Information obtai ned and maintained by the Texas
Department of Crimind Justiceor asheriff under thissubsectionis
privileged and confidential.

(e) TheTexasDepartment of Criminal Justiceor thesheriff, as
appropriate, shall makeareasonabl eattempt to givethenotice
required by Subsection (a):
(1) notlater thanthe 30th day beforetheperson completes
the sentence and is released; or
(2)immediately if theperson escapesfromthecorrectiona
facility.
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(f) Anattempt by the Texas Department of Criminal Justiceor the
sheriff togivenoticetothevictimat thevictim’ slastknown NOTES
address, asshown ontherecordsof thedepartment or agency,

constitutes a reasonabl e attempt to give notice under this arfjicle.
If appropriate, remind the victim to provide a current
) ) addressand contact informationto TDCJandthedistrict

(9) Inthisarticle: attorney’ s office.

(1) “Correctional facility” hasthemeaning assigned by
Section 1.07, Penal Code.

(2)"Family violence’ hasthemeaning assigned by Section
71.01, Family Code.

Art. 56.12. Notification Of Escapeor Transfer
(a) The Texas Department of Criminal Justice shall

immediately [ make-areasonapteattemptto] notify the

victimof anoffense, thevictim’ sguardian, or thevictim’ sclose

DBepartmentof-Criminadastiee] , if thevictim, victim’ sguardian, or
victim’ scloserelativehasnotifiedtheinstitutional divisionas
provided by Subsection (b) of thisarticle, whenever theoffender:
(1) escapes from afacility operated by theirsiticd
division; or
(2)istransferredfromthecustody of theinstitutional
divisiontothecustody of apeaceofficer under awrit of

attachment or abench warrant. [Atrattemptby thetexes

(b) Itistheresponsihility of thevictim, guardian, or close
relativedesiring notification of an offender’ sescapeor

transfer from custody under awrit of attachment or bench
warranttonotify the TexasDepartment of Crimind Justice

of the desire for notification and any change of addrgss.
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(c) In providing notice under Subsection (a)(2). the
institutional divisionshall includethename, address, and NOTES
telephonenumber of the peaceofficer receivingtheinmate
intocustody. Onreturningtheinmatetothecustody of the
institutional division, thevictim  savicesdivison of
theTexasDepartment of Crimind Jugticeshdl notify thevictim, the
victim’'sguardian, orthevictim’ scloserelativeif thevictimis
deceased. of that fact.

Art. 56.13. Victim-Offender M ediation
Thevictim servicesdivision of the TexasDepartment of
Criminal Justice shall:

(1) trainvolunteersto act asmediatorsbetweenvictims,
guardians of victims, and closerel atives of deceased
victimsand offenderswhosecriminal conduct caused
bodily injury or death to victims; and
(2) providemediation servicesthroughreferral of atrained
volunteer, if requested by avictim, guardian of avictim, or
close relative of a deceased victim.

Amended effective Sept. 1, 2001 (HB 1572, §7).

TEXAS CODE OF CRIMINAL PROCEDURE
CHAPTER 56, RIGHTSOF CRIME VICTIMS
Sub-chapter B. Crime Victims' Compensation

Art. 56.31. Short Title

This Sub-chapter may be cited as the Crime Victims’
Compensation Act.

Art. 56.311. Legislative Findings and I ntent

Thelegidaturerecognizesthat many innocentindividua ssuffer
personal injury or desth asaresult of crimina acts. Crimevictims
and personswhointerveneto prevent criminal actsoften suffer
disabilities, incur financia burdens, or becomedependent onpublic
assistance. Thelegislaturefindsthat thereisaneed for the
compensation of victimsof crimeandthosewho suffer personal

injury or deathinthepreventionof crimeor intheapprehension of
criminals.Itisthelegisature’ sintent that thecompensation of
innocent victimsof violent crimeencouragegreater public
cooperationinthesuccessful apprehensionand prosecution of
criminals.

Art. 56.32. Definitions
(&) In this Sub-chapter:
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(1) “Child” means an individual younger than 18 years of age who:
(A) isnot married; or

(B) hasnot had thedisabilitiesof minority removedfor general purposesunder Chapter 31, Family
Code.

(2) “Claimant” means, except asprovided by Subsection (b), any of thefollowingindividual swhoisentitled
to file or hasfiled a claim for compensation under this Sub-chapter:

(A) an authorized individual acting on behalf of avictim;

(B) anindividua wholegally assumestheobligationor whovoluntarily paysmedical or buria expenses
of avictimincurred as aresult of the criminally injurious conduct of another;

(C) adependent of avictim who died as aresult of criminally injurious conduct;

(D) animmediatefamily member or household member of avictimwhorequirespsychiatric careor
counseling as aresult of the criminally injurious conduct; or

(E) anauthorizedindividual actingonbehalf of anindividual whoisdescribed by Subdivision(C) or
(D) and who isachild.

(3) “Caollateral source” meansany of thefollowing sourcesof benefitsor advantagesfor pecuniary lossthat a
claimant or victim has received or that is readily available to the claimant or victim from:

(A) theoffender under an order of restitution totheclaimant or victimimposed by acourtasa
condition of community supervision;

(B) theUnited States, afedera agency, astateor any of itspolitical sub-divisions, or aninstrumentality
of twoor morestates, unlessthelaw providing for thebenefitsor advantagesmakestheminexcess
of or secondary to benefits under this Sub-chapter;

(C) social security, Medicare, or Medicaid;

(D) another state’ s or another country’s crime victims' compensation program;

(E) workers' compensation;

(F) an employer’ s wage continuation program, not including vacation and sick leave benefits;

Victims' Rights Benchbook
50



(G) proceedsof aninsurancecontract payableto
or onbehalf of theclaimant or victimfor lossthat
the claimant or victim sustained becauseof the
criminally injurious conduct;

(H) acontract or self-funded programproviding
hospital and other health careservicesor benefits;
or

(I proceedsawardedtotheclaimant or victimas
aresult of third-party litigation

(4) “Criminally injurious conduct” means conduct thit:
(A) occursor is attempted;

(B) posesasubstantial threst of personal injury or
death;

(©) ispunishableby fine, imprison-ment, or degth,
or would bepunishableby fine, imprisonment, or
death if the person engaging in the conduct
possessed capacity to commit the conduct; ang

(D) does not arise out of the ownership,
maintenance, or useof amotor vehicle, aircraft, or
water vehicle, unlesstheconductisintendedto
cause personal injury or death or theconductisin
violationof Section550.021, Transportation
Code, or oneor moreof thefollowing sectionsof
the Penal Code:

(i) Section 19.04
(manslaughter);
(i1) Section 19.05
(criminally negligent homicide);
(iii) Section 22.02
(aggravated assault);
(iv) Section 49.04
(driving while intoxicated);
(v) Section 49.05
(flying while intoxicated);
(vi) Section 49.06
(boating while intoxicated);
(vii) Section 49.07
(intoxication assault); or
(viii) Section 49.08
(intoxication manslaughter).
(5) “Dependent” means:
(A) asurviving spouss;
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(B) aperson who is a dependent, within the
meaning of thelnterna RevenueCode, of avictim;
and

(C) aposthumous child of a deceased
victim.
(6) “Householdmember” meansanindividua whoresided
i nthesamepermanent householdasthevictimat thetime
that thecriminally injuriousconduct occurredandwhois
related by consanguinity or affinity to the victim.
(7) “Immediate family member” means an
individual whoisrelatedto avictimwithinthesecond
degree by affinity or consanguinity.
(8) " Intervenor” meansanindividual whogoestotheaid
of another andiskilled orinjuredinthegoodfaitheffortto

prevent criminally injuriousconduct, to apprehend a
person reasonably suspected of having engaged in

criminally injurious conduct, or to aid a peace officey.

(9) “Pecuniary loss’” means the amount of expense
reasonably and necessarily incurred asaresult of personal
injury or death for:
(A) medica, hospitd, nursing, or psychiatriccare
or counseling, or physical therapy;
(B) actual lossof past earningsand anticipated
loss of future earnings and necessary travel
expenses because of:
() adisability resultingfromthepersona
injury;
(i) thereceipt of medically indicated
servicesreaedtothedisability resulting
from the personal injury; or
(i1i) participation in or attendance at
investigative, prosecutorial, orjudicial
pro-cesses related to the criminally
injuriousconduct and parti-cipationinor
attendanceat any post-convictionor post-
adjudication proceeding relating to
criminally injurious conduct;
(C) care of achild or dependent ;
(D) funeral and burial expenses;

(E) lossof supporttoadependent, consistent with
Article 56.41(b)(5);

(F) reasonableand necessary costsof cleaningthe
crime scene; [and]

(G) reasonabl ereplacement costsfor clothing,
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bedding, or property of the victim seized as
evidenceor rendered unusableasaresult of the NOTES
criminal investigation; and

(H) reasonableand necessary costs, asprovided
by Article56.42 (d), incurred by avictim offamily
[demestie] violenceor avictim of sexual assault
whoisassaultedinthevictim'’ splaceof residence
for relocation and housing rental assistance
payments.

(10) “Personal injury” means physical or mental har
(12) “Victim” means, except as provided by
Subsection (c):

(A) an individual who:

(i) sufferspersonal injury or deathasa
result of criminally injurious conduct or as
aresult of actionstaken by theindividual
asanintervenor, if theconduct or actions
occurred in this state; and

(i1) isaresident of thisstate, another state
of the United States, the District of
Columbia, theCommonwesalth of Puerto
Rico, or apossessionor territory of the
United States;

(B) anindividual who:

(1) sufferspersonal injury or deathasa
result of criminaly injuriousconduct or as
aresult of actionstaken by theindividual

asanintervenor, if theconduct or actions
occurredinastateor country that does
not haveacrimevictims compensation
programthat meetstherequirementsof
Section 1403(b), Crime Victims
Compensation Act of 1984 (42U.S.C.
Section 10602(b));

(ii) isaresident of this state; and

(i1i) would beentitled to compensation
under thissub-chapter if thecriminally
injuriousconduct or actionshad occurred
in this state; or

(C) anindividual who:
(i) sufferspersonal injury or deathasa
result of criminally injuriousconduct
causedby anact of internationd terrorism

asdefinedby 18 U.S.C. Section 2331
committed outsideof theUnited States;
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and (ii) isaresident of this state.
(12) “Family violence” hasthe meaning assigned by Section 71.004(1), Family Code.

(b) In this sub-chapter “claimant” does not include a service provider.

Amended effective Sept. 1, 2001 (HB 519, 881 & 2). Section 4 of the HB 519 provides: “ The changesin law made by this Act apply only to avictim
of acriminal offense committed or aviolation that occurs on or after the effective date of this Act. For purposes of this Act, acrimina offenseis
committed or aviolation occurs before the effective date of thisAct if any element of the offense or violation that occursbeforethat date. A criminal
offense committed or a violation that occurs before the effective date of this Act is covered by the law in effect when the crimina offense was
committed or the violation occurred, and the former law is continued in effect for that purpose.”

Art. 56.33. Administration; Rules

(a) Theattorney genera shall adopt rulescons stent with thissub-chapter governingitsadministration, includingrules
relating to the method of filing claims and the proof of entitlement to compensation and the review of health
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careservicessubject to compensati on under thischapter. Sub-
chapters A and B, Chapter 2001, Government Code, except
Sections 2001.004(3) and 2001.005, apply to the attorney
general.

(b) The attorney general may delegate a power, duty, or
respons bility giventotheattorney general under thissub-chapter
to aperson in the attorney general’s office.

Art. 56.34. Compensation

(a) Theattorney general shall award compensationfor pecuniary
lossarisngfromcriminaly injuriousconduct if theattorney generd
is satisfied by a preponderance of the evidence that the
requirements of this sub-chapter are met.

(b) Theattorney general, shall establishwhether, asadirect result
of criminally injuriousconduct, aclaimant or victim suffered
personal injury or deaththat resultedinapecuniary lossfor which
theclaimant or victimisnot compensated fromacollateral source.

(c) Theattorney genera shall award compensationfor healthcare
servicesaccordingtothemedical feeguidelinesprescribed by
Subtitle A, Title 5, Labor Code.

(d) Theattorney general, aclaimant, or avictimisnotliablefor
health careservicechargesin excessof themedical feeguidelines.
A healthcareprovider shall accept compensationfromtheattorney
generd aspaymentinfull for thechargesunlessaninvestigation of
the chargeshby theattorney general determinesthat thereisa
reasonablehealth carejustificationfor thedeviationfromthe
guidelines.

(e) A claimant or victimisnot liablefor thebal anceof service
chargesleft asaresult of anadjustment of payment for thecharges
under Article 56.58.

(f) The compensation to victims of crime fund and the
compensationtovictimsof crimeauxiliary fund arethe payersof
last resort.
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Art. 56.35. Types Of Assistance

If theattorney general approvesan applicationfor compensation
under Article56.41, theattorney generd shall determinewhat type
of stateass stancewill best aidtheclaimant or victim. Theattorney
general may do one or more of the following:

(1) authorizecash payment or paymentsto or on behalf of
aclaimant or victim for pecuniary |oss;

(2) refer aclaimant or victim to a state agency for
vocational or other rehabilitative services; or

(3) providecounsdling servicesfor aclaimant or victimor
contract with a private entity to provide counseling
services.

Art. 56.36. Application

(a) Anapplicant for compensation under thissub-chapter must
apply in writing on aform prescribed by the attorney gener

(b) An application must be verified and must contain:

(1) thedateonwhichthecriminally injuriousconduct
occurred,

(2) adescription of thenatureand circum-stancesof the
criminally injurious conduct;

(3) acomplete financial statement, including:

(A) thecost of medical careor burial expenses
andthelossof wagesor support theclaimant or
victim has incurred or will incur; and

(B) theextenttowhichtheclaimant or victimhas
been indemnifiedfor those expensesfrom a
collateral source;

(4) if appropriate, a statement indicating thextent of
adisability resulting from the injury incurred,

(5) an authorization permitting the attorney

general to verify the contents of the application; and
(6) other information the attorney general

requires.

NOTES
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Art. 56.37. Time For Filing

(a) Except asotherwiseprovided by thisarticle, aclaimant or
victimmust filean applicationnot | ater thanthreeyearsfromthe
date of the criminally injurious conduct.

(b) Theattorney general may extendthetimefor filingfor good
cause shown by the claimant or victim.

(c) If thevictimisachild, theapplication must befiled withinthree
yearsfromthedatetheclaimant or victimismadeawareof the
crime but not after the child is 21 years of age.

(d) If aclaimant or victim presentsmedi cally documented evidence
of aphysica or mental incapacity that wasincurred by theclaimant
or victimasaresult of thecriminally injuriousconduct and that
reasonably prevented the claimant or victim fromfiling the
applicationwithinthelimitationsperiod under Subsection(a), the
period of the incapacity is not included.

Art. 56.38. Review; Verification
(a) Theattorney general shall appoint aclerk toreview each
applicationfor compensation under Article56.36toensurethe
applicationiscomplete. If anapplicationisnot complete, theclerk
shall returnittotheclaimant or victimandgiveabrief statement
showing theadditiona informationrequired. Not later thanthe30th
day after receivingareturned application, aclamant or victimmay:

(1) supply the additional information; or
(2) appeal the action to the attorney general,

who shall review theapplicationtodeterminewhether itis
complete.

(b) The attorney general may investigate an application.

(c) Incidenttotheattorney general’ sreview, verification, and
hearing duties under this sub-chapter, the attorney general

(2) subpoenawitnessesand administer oathstodetermine
whether and the extent to which aclaimant or victim
gualifies for an award; and
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(2) order aclaimant or victimtosubmittoamental or
physical examinationby aphysicianor psychol ogist or
order an autopsy of adeceased victimasprovided by
Article56.39, if the mental, physical, or emotional

condition of aclaimant or victim is material to aclai

(d) Onrequest by theattorney general and not later thanthe 14th
businessday after thedateof therequest, alaw enforcement
agency shall releasetotheattorney genera al reports, including
witnessstaterentsand crimind history recordinformation, forthe
purposeof alowingtheattorney genera to determinewhether a
claimant or victimqualifiesfor anaward and theextent of the
qualification.

Art. 56.385. Review Of Health Car e Services

(a) Theattorney genera may review theactual or proposed health
careservicesfor whichaclamant or victim seekscompensationin
an application filed under Article 56.36.

(b) Theattorney general may not compensateaclaimant or victim
for health careservicesthat theattorney general determinesarencot
medically necessary.

(c) Theattorney general, aclaimant, or avictimisnotliablefora
charge that is not medically necessary.

Art.56.39. Mental Or Physical Examination; Autopsy

(&) Anorder for amental or physi cal examinationor anautopsy as
providedby Article56.38(c)(3) may bemadefor good cause
shownonnoticetotheindividua tobeexamined andtoall persons
who have appeared.

(b) An order shall:
(1) specify thetime, place, manner, conditions, and scope
of the examination or autopsy;
(2) specify the person by whom the examination or
autopsy isto be made; and
(3) requiretheperson making theexamination or autopsy

tofilewiththeattorney genera adetailed writtenreport of
the examination or autopsy.

(c) A report shall set out thefindingsof the personmakingthe
examination or autopsy, including:
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(1) the results of any tests made; and
(2) diagnoses, prognoses, and other con-clusionsand

reports of earlier examinations of the same conditioffs.

(d) Onrequest of theindividua examined, theattorney general shall
furnishtheindividual withacopy of thereport. If thevictimis
deceased, theattorney general onrequest shall furnishtheclaimant
with a copy of the report.

(e) A physicianor psychol ogist making anexamination or autopsy
under thisarticleshal becompensated fromfundsappropriatedfor
the administration of this sub-chapter.

Art. 56.40. Hearings
(a) Theattorney general shall determinewhether ahearingonan
applicationfor compensation under thissub-chapter isnecessary.

(b) If the attorney general determines that a hearing is not
necessary, theattorney general may approvetheapplicationin
accordance with the provisions of Article 56.41.

(¢) If theattorney genera determinesthat ahearingisnecessary or
if theclaimant or victimrequestsahearing, theattorney genera
shall consider theapplicationat ahearing at atimeand placeof the
attorney general’ schoosing. Theattorney general shall notify all
interestedpersonsnot lessthan 10 daysbeforethedateof the
hearing.

(d) At the hearing the attorney general shall:
(1) review theapplicationfor assistanceand thereport
preparedunder Article56.39 and any other evidence
obtained asaresult of theattorney genera’ sinvestigation;
and
(2) receive other evidence that the attorney
general finds necessary or desirable to evaluate the
application properly.

(e) Theattorney general may appoint hearing officersto conduct

hearings or pre-hearing conferences under this sub-chapter.

(f) A hearing or pre-hearing conferenceisopentothepublicunless
in aparticular case the hearing officer or attorney general
determinesthat thehearing or pre-hearing conferenceor apart of
itshouldbeheldin privatebecauseacriminal suspect hasnot been
apprehendedor becauseitisintheinterest of theclaimant or
victim.
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(9) Theattorney general may suspendtheproceedingspending
dispositionof acriminal prosecutionthat hasbeen commenced or
isimminent, but may makeanemergency awardunder Article
56.50.

(h) Sub-chaptersCthrough H, Chapter 2001, Government Code,
do not apply totheattorney general or theattorney general’ s
orders and decisions.

Art. 56.41. Approval of Claim

(a) The attorney general shall approve an application for
compensationunder thissub-chapter if theattorney generd findsby
apreponderanceof theevidencethat groundsfor compensation
under this sub-chapter exist.

(b) Theattorney generd shal deny anapplicationfor compensation
under this sub-chapter if:

(1) the criminally injurious conduct is not
reported as provided by Article 56.46;

(2) theapplicationisnot madeinthemanner provided by
Articles 56.36 and 56.37;

(3) the claimant or victim knowingly and

willingly participated in the criminally injurious conguct;

(4) theclaimant or victimistheoffender or anaccomplice
of the offender;

(5) anaward of compensationtotheclaimantor victim
would benefit the offender or an accomplice of the
offender;

(6) theclaimant or victimwasincarceratedinapenal
institution, asdefined by Section 1.07, Pena Code, atthe
time the offense was committed; or

(7) theclamant or victimknowingly or intentional ly submits

false or forged information to the attorney general.
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(c) Except asprovided by rulesadopted by theattorney general to
prevent theunjust enrichment of an offender, theattorney general
may not deny anaward otherwisepayabletoaclaimant or victim
because the claimant or victim:

(1) isan immediate family member of the
offender; or

(2) resides in the same household as the
offender.

NOTES

Art. 56.42. Limits On Compensation

(a) Except asotherwiseprovided by thisarticle, awardspayable
toavictimandal other claimantssustaining pecuniary lossbecause
of injury or death of that victim may not exceed $50,000inthe

aggregate.

(b) Inadditiontoanaward payableunder Subsection(a),
the attorney general may award an additional $75,000
[$56,0006] for extraordinary pecuniary losses, if the
personal injury toavictimiscatastrophicandresultsina
total and permanent disability tothevictim, for lost wages
and reasonable and necessary costs of:

(1) making a home or automobile accessible;

(2) obtaining job training and vocational
rehabilitation;

(3) training in the use of special appliances; [and]
(4) receiving home health care;

(5) durable medical equipment;

(6) rehabilitation technology; and

(7) long-term medical expenses incurred as a result
of medically indicated treatment for the personal

injury.

(c) Theattorney general may by ruleestablishlimitationsonany
other pecuniary loss compensated for under this sub-chapt

(d) A victimwhoisavictimoffamily [eemestie] violence
or avictim of sexual assault who isassaulted in the
victim'’ splaceof ressdencemay receiveaonetime-only
assi stance payment in an amount not to exceed:

(1) $2,000 to be used for relocation expenses, including
expensesfor rental deposit, utility connections, expensesrelating
tothemoving of bel ongings, motor vehiclemileageexpenses, and
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for out-of -state moves, transportation, lodging, and meals; [

(2) $1,800 to be used for housing rental expenses.

Amendments to subsection (d) effective Sept. 1, 2001 (HB 519, §3). Section 4 of
HB 519 provides:. “The changes in law made by this Act apply only to avictim of
acriminal offense committed or aviolation that occurson or after the effective date
of this Act. For purposesof thisAct, acriminal offenseiscommitted or aviolation
occurs before the effective date of thisAct if any element of the offenseor violation
occurs before that date. A crimina offense committed or a violation that occurs
before the effective datethis Act is covered by the law in effect when the criminal
offense was committed or the violation occurred, and the former law is continued
in effect for that purpose.”

Amended effective Sept. 1, 2001 (DB 1202, §1). Section 2 of SB 1202 provides:
“(a) The change in law made by this Act applies only to aclaimfor compensation
from the compensation to victims of crime fund based on an offense committed or
aviolation that occurs on or after the effective date of this Act. For purposes of
this section, an offense was committed or a violation occurred before the effective
dateof thisAct if any element of the offense or violation occurred before that date.

“(b) A claim for compensation from the compensation to victims of crime fund
based on an offense committed or aviolation that occurred before the effective date
of this Act is covered by the law in effect when the offense was committed or the
violation occurred, and the former law is continued in effect for that purpose.”

Art. 56.43. Attorney Fees

(a) Aspart of anorder, theattorney general shall determineand
awardreasonabl e attorney’ sfees, commensuratewith legal
services rendered, to be paid by the state to the attorney
representing theclaimant or victim. Attorney feesshal l not exceed
25 percent of theamount theattorney assi sted theclaimant or
victiminobtaining. Wherethereisnodisputeof theattorney
general’ sdetermination of theamount of theaward duetothe
clamant or victimandwherenohearingisheld, theattorney fee
shall bethelesser of either 25 percent of theamount theattorney
assisted the claimant or victim in obtaining or $300.

(b) Attorney feesmay bedenied onafindingthat theclaimor
appeal isfrivolous.

(c) An award of attorney feesisin addition to an award of
compensation.
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(d) Anattorney may not contract for or receiveanamount larger
than that allowed under this article.

(e) Attorney feesmay not bepaidto anattorney of aclaimant or
victim unless an award is made to the claimant or victim.

Art. 56.44. Payments

(a) Theattorney general may providefor thepayment of anaward
inalumpsumoriningtallments. Theattorney genera shdl provide
that thepart of anaward equal totheamount of pecuniary |oss
accruedtothedateof theaward bepaidinalumpsum. Except as
providedin Subsection (b), theattorney general shall pay thepart
of anawardfor alowableexpensethat accruesafter theawardis
made in installments.

(b) Attherequest of theclaimant or victim, theattorney general
may providethat anawardfor futurepecuniary lossbepaidina
lump sum if the attorney general finds that:

(1) paying the award in alump sum will
promote the interests of the claimant or victim; or

(2) thepresent valueof all futurepecuniary lossdoesnot
exceed $1,000.

(c) Theattorney genera may not providefor anawardfor future
pecuniarylosspayableininstallmentsfor aperiodfor whichthe
attorney generd cannot reasonably determinethefuturepecuniary
loss.

(d) Theattorney general may makepaymentsonly toanindividua
whoisaclaimant or avictimortoaprovider ontheindividual’s
behalf.

Art. 56.45. Denial Or Reduction Of Award

Theattorney general may deny or reducean award otherwise
payable:

(1) if the claimant or victim has not
substantially cooperated with an appropriate
law enforcement agency;

Victims' Rights Benchbook

63

NOTES



(2) if the claimant or victim bears a share of the
responsibility for theact or omissiongivingrisetotheclam
because of the claimant’s or victim’s behavior;

(3) totheextent that pecuniary lossisrecoupedfroma
collateral source; or

(4)if theclamant or victimwasengaginginanactivity that
at the time of the criminally injurious conduct was
prohibited by law or arule made under law.

Art. 56.46. Reporting Of Crime

(a) Except asotherwiseprovided by thisarticle, aclaimant or
victimmay not fileanapplicationunlessthevictimreportsthe
criminally injuriousconduct totheappropriatestateor loca public
saf ety or law enforcement agency within areasonabl e period of
time, but not solateastointerferewith or hamper theinvestigation
and prosecution of thecrimeafter thecriminaly injuriousconduct
is committed.

(b) Theattorney general may extendthetimefor reportingthe
criminally injuriousconduct if theattorney genera determinesthat
the extension isjustified by extraordinary circumstances.

(c) Subsection (a) does not apply if the victim isachild.

Art. 56.47. Reconsider ation

(a) Theattorney general, ontheattorney general’ sownmotionor
on request of a claimant or victim, may reconsider:

(1) adecision to make or deny an award; or
(2) the amount of an award.

(b) Atleastannually, theattorney general shall reconsider each
award being paid in installments.

(c) Anorder onreconsiderationmay requirearefund of anaward
if:
(1) the award was obtained by fraud or mistake; or
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(2) newly discovered evidenceshowstheclaimant or
victimtobeindigiblefor theaward under Article56.41 or
56.45.

Art. 56.48. Judicial Review

(a) Not later thanthe 40" day after theattorney general rendersa
final decison, aclamant or victimmay filewiththeattorney genera
anoticeof dissatisfactionwiththedecision. Not | ater thanthe40th
day after theclaimant or victimgivesnotice, theclaimant or victim
shall bring suitinthedistrict court havingjurisdictioninthecounty
in which:

(1) the injury or death occurred,;

(2) thevictimresided at thetimetheinjury or death
occurred; or

(3) if thevictimresided out of stateat thetimeof theinjury
or death, inthecounty wheretheinjury or death occurred
or in adistrict court of Travis County.

(b) Whilejudicial review of adecisionby theattorney general is
pending, the attorney general:

(1) shall suspend payments to the claimant or victim;fand

(2) may not reconsider the award.

(c) Thecourt shall determinetheissuesby trial denovo. The
burden of proof is on the party who filed the notice of
dissatisfaction.

(d) A court may award not morethan 25 percent of thetotal
recovery by theclaimant or victimfor attorney feesintheevent of
review.

(e) Incomputing aperiodunder thisarticle, if thelast day isalegal
holiday or Sunday, thelast day isnot counted, and thetimeis
extended to include the next business day.
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Art. 56.49. Exemption; Assignability

(a) Anawardisnot subject toexecution, attachment, garnishment,
or other process, except that anawardisnot exempt fromaclaim
of acreditor totheextent that thecreditor provided products,
services, or accommodations, thecostsof whichareincludedin
the award.

(b) Anassignment or agreement toassignaright to benefitsfor
loss accruing in the future is unenforceabl e except:

(2) anassignment of aright to benefitsfor lossof earnings
isenforceabl eto securepayment of alimony, maintenance,
or child support; and

(2) an assignment of aright to benefitsis

enforceabl etotheextent that thebenefitsarefor thecost
of products, services, or accommodations:

(A) made necessary by theinjury or death on
which the claim is based; and

(B) provided or to be provided by the assigneg.

Art. 56.50. Emergency Award

(a) Theattorney general may makeanemergency awardif, before
acting onanapplicationfor compensation under thisSub-chapter,
it appears likely that:

(1) afinal award will be made; and

(2) the claimant or victim will suffer undue
hardship if immediate economic relief is not
obtained.

(b) An emergency award may not exceed $1,500.

(c) The amount of an emergency award shall be:
(1) deducted from the final award; or
(2) repaid by andrecoverablefromtheclaimant or victim

to the extent the emergency award exceedsthefinal
award.
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Art. 56.51. Subrogation

If compensationisawarded under thissub-chapter, thestateis
subrogatedtoall theclaimant’ sor victim’ srightstoreceiveor
recover benefitsfor pecuniary losstotheextent compensationis
awarded from a collateral source.

Art. 56.52. Notice Of Private Action

(a) Beforeaclaimant or victimmay bringanactiontorecover
damages related to criminally injurious conduct for which
compensation under thissub-chapter isclaimed or awarded, the
claimant or victim must givetheattorney general written noticeof
theproposed action. After recelvingthenotice, theattorney generd
shall promptly:

(1) joininthe action as a party plaintiff to

recover benefits awarded,

(2) requiretheclaimant or victimtobringtheactioninthe
claimant’ sor victim’ snameasatrusteeon behalf of the
state to recover benefits awarded; or

(3) reservetheattorney general’ srightsanddoneitherin
the proposed action.

(b) If the claimant or victim bringsthe action astrustee and
recoverscompensationawarded by theattorney general, the
claimant or victimmay deduct fromthebenefitsrecoveredon
behalf of thestatethereasonableexpensesof thesuit, including
attorney fees, expendedin pursuingtherecovery for thestate. The
claimant or victimmustjustify thisdeductioninwritingtothe

attorney general on aform provided by the attorney general.

(c) A claimant or victimshall not settleor resolveany suchaction
without writtenauthorizationtodo sofromtheattorney general.
No third party or agents, insurers, or attorneysfor third parties
shall participateinthesettlement or resolution of suchanactionif
they actually know, or shouldknow, that theclaimant or victimhas
received moneysfromthefund andissubject tothesubrogation
provisions of thisarticle. Any attempt by suchthird party, or
agents,insurers, or attorneysof third partiesto settleanactionis
voidandshall resultinnoreleasefromliability tothefundfor any
rightssubrogated pursuant tothisarticle. All suchagents, insurers,
andattorneysarepersonally liabletothefundfor any moneyspaid
to aclaimant or victiminviolation of thissubsection, uptothefull
amount of thefund’ sright toreimbursement. A claimant, victim,
thirdparty, or any agents, attorneys, or insurersof third parties
whoknowingly or intentionally fail tocomply withthereguirements
of this chapter commits a Class B misdemeanor.
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(d) A personadjudged guilty of aClassB misdemeanor shall be
punished by:
(1) afine not to exceed $500;

(2) confinementinjail for atermnot toexceed 180days;
or

(3) both such fine and imprisonment.

Art. 56.53. Annual Report

Annually, theattorney genera shall report tothegovernor andthe
legidatureontheattorney genera’ sactivities, includingastatistical
summary of claimsand awardsmadeand denied. Thereporting
periodisthestatefiscal year. Theattorney general shall filethe
report notlater thanthe 100th day after theend of thefiscal year.

Art. 56.54. Funds

(8) The compensation to victims of crime fund and the
compensationtovictimsof crimeauxiliary fund areinthestate
treasury.

(b) Except asprovided by Subsections(h) [aad] (i).(j). and

(Kland Article56.541, thecompensationto victimsof

crimefund may beused by theattorney genera only for the
payment of compensationto claimantsor victimsunder thissub-
chapter, theoperationof theCrimeVictims' Ingtitutecreated by
Chapter 412, Government Code, and other expenses in
administering this sub-chapter.

(b) Except asprovided by Article56.541, thecompensationto
victimsof crimefund may beused only by theattorney generd for
thepayment of compensationto claimantsor victimsunder this
sub-chapter and other expensesin administering thissub-chapter.
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(c) Except as provided by Subsections (h) and (i), the

compensationtovictimsof crimeauxiliary fundmay beused by the NOTES
attorney generd only for the payment of compensationto claimants

or victims under this sub-chapter.

(d) Theattorney general may not makecompensation paymentsin
excessof theamount of money availablefromthecombined funds.

(e) General revenuesmay not beused for paymentsunder thissub-
chapter.

(f) Theofficeof theattorney general isauthorizedto accept gifts,
grants, and donati onsto becredited to thecompensationtovictims
of crimefundand compensationtovictimsof crimeauxiliary fund
andshal fileannually withthegovernor and thepresiding officer of
eachhouseof thel egid atureacompl eteand detail ed written report
accounting for all gifts, grants, and donations received and
disbursed, used, or maintained by theofficefor theattorney genera
that are credited to these funds.

(g) Money inthecompensationtovictimsof crimefundor inthe
compensationtovictimsof crimeauxiliary fund may beused only
asprovided by thissub-chapter andisnot availablefor any other
purpose. Section403.095, Government Code, doesnot apply to
the fund.

(h) Inadditiontothepurposesprovided by Subsection (b), the
legid aturemay appropriatemoney inthecompensationtovictims
of crimefundto stateagenciesthat deliver or fundvictim-rel ated
services or assistance. This subsection expires August 31, 1Ip99.

(i) An amount of money deposited to the credit of the
compensationtovictimsof crimefund not to exceed one-quarter
of theamount disbursed fromthat fundintheform of compensation
paymentsduringafisca year shdl becarriedforwardintothenext
succeedingfiscal year and appliedtoward theamount listedinthe
next succeeding fiscal year’s method of financing.
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(j) If thesumsavail ableinthecompensationtovictimsof crime
fundaresufficientinafiscal year to makeall compensation
payments, theattorney general may retainany portionof thefund
that wasdeposited duringthefiscal year that wasin excessof
compensation payments made during that fiscal year as an
emergency reservefor thenextfiscd year. Suchemergency reserve
may not exceed $10,000,000. Theemergency reservefund may
be used only to makecompensation awardsinclaimsandfor
providing emergency relief and assistance, including crisis
intervention, emer-gency housing, travel, food, or expensesand
technica ass stanceexpensesincurredintheimplementation of this
subsectioninincidentsresulting from an act of massviolenceor
fromanact of international terrorismasdefinedby 18U.S.C.
Section 2331, occurringinthestateor for Texasresidentsinjured
or killed in an act of terrorism outside of the United States.

(k) Thelegidaturemay appropriatemoney inthecompensationto
victimsof crimefund to administer theassociatejudgeprogram
under Subchapter C, Chapter 201, Family Code.

(1) Theattorney general may usethecompensationto

victimsof crimefundtoreimbursealaw enforcement

agency for thereasonablecostsof amedical examination

that are incurred by the agency under Article
56.06.

Amended effective June 17, 2001 (HB 131, §82 & 3).

Art.56.541. Appropriation Of ExcessMoney For Other
CrimeVictim Assistance

(a) Not later than December 15 of each even-numberedyear, the
attorney generd, after consultingwiththecomptroller, shal prepare
forecasts and certify estimates of:

(1) the amount of money that the attorney general
anticipateswill bereceivedfromdepositsmadetothe
credit of thecompensationtovictimsof crimefundduring
the next state

fiscal biennium, other than deposits of:
(A) gifts, grants, and donations; and
(B) money received from the United
States,
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(2) theamount of money fromthefundthat theattorney
general anticipateswill beobligated duringthenext state
fiscal biennium to comply with this chapter; and

(3) theamount of money inthefund that theattorney
general anticipateswill remainunexpended at theend of
the current state fiscal year and that is available for
appropriation in the next state fiscal biennium.

(b) Atthetimetheattorney general certifiestheestimatesmade
under Subsection(a), theattorney genera shall a socertify for the
next statefiscal bienniumtheamount of excessmoney inthe
compensationtovictimsof crimefund for purposesof Subsection
(c), calculated by multiplying the amount estimated under
Subsection(a)(2) by 120 percent, and subtracting that product
from thesum of theamountsestimated under Subsections(a)(1)
and (a)(3).

(c) For agtatefisca biennium, thelegidaturemay appropriatefrom
thecompensationto victimsof crimefund theamount of excess
money inthefund certifiedfor thebiennium under Subsection (b)
tostateagenciesthat deliver or fundvictim-related servicesor
assistance.

(d) Theattorney general andthecomptroller shall cooperatein
determiningtheproper dlocation of thevarioussourcesof revenue
depositedtothecredit of thecompensationtovictimsof crime
fund for purposes of this article.

(e) Theattorney general may usemoney appropriatedfromthe
compensationtovictimsof crimefundfor grantsor contracts
supporting victim-related servicesor assistance, including support
for private Texasnonprofit corporationsthat providevictim-rel ated
civil legal servicesdirectly tovictims, immediatefamily membersof
victims, or claimants. A grant supportingvictim-rel ated servicesor

assistance is governed by Chapter 783, Government Code.

(f) Theattorney general shall adopt rulesnecessary to carry out
thisarticle.
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Art. 56.542, Paymentsfor Certain
Disabled Peace Officers

(a) In this article, “peace officer”:

(1) meansanindividual € ected., appointed, or employedto
serve asapeaceofficer for agovernmental entity under
Article 2.12 or other law; and

(2) includesaformer peaceofficer who because of an
injury sufferedwhileperforming dutiesasapeaceofficer
is entitled to receive payments under this article.

(b) If apeaceofficer employed by thestateor alocal governmental

entity inthisstatesustainsaninjury asaresult of criminaly injurious
conduct onor after September 1, 1989, intheperformanceof the
officer’s duties as a peace officer and presents evidence
satisfactory totheattorney generd that theofficer’ sconditionisa
total disability resultingin permanent incapacity for work andthat
thetotal disability haspersisted for morethan 12 months, the
officer isentitledtoanannual payment equal tothedifference
between:

(1) any amountsreceived by the officer on account of the
injury or disability from other sourcesof income, including
settlementsrelatedtotheinjury or disability, insurance
benfits, federa disability benefits, workers compensation
benefits, and benefitsfrom another governmental entity, if
those amountsdo not exceed theamount described by
Subdivision (2): and

(2) anamount equal totheofficer’ saverageannual salary
during the officer’s final three years as a peace officfr.

(c) Theamount of the payment under Subsection(b)is
subj ect to an annua cost-of -living adjustment computed by
theattorney general. Theattorney general shall compute
the amount of the cost-of -living adjustment by multiplying
the amount of theannual payment received by thepeace
of ficer under thissection duringthepreviousyear timesthe
percentageby whichthe Consumer Pricelndex for All

Urban Consumers published by the Bureau of L abor
Statigticsof theUnited StatesDepartment of L abor, or its
successor index. increased during the previouscal endar

year.
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(d) Theattorney general shall computetheamount of aninitial
payments based on an injury suffered after September
1, 1989, by:
(1) computingtheamount towhichtheofficerisentitled
under Subsection (b); and
(2) adding to that amount the cumul ative successivecost-
of -living adjustmentsfor theintervening yearscomputed
from the date of theinjury.

(e) Toreceiveapayment under thissection, apeaceofficer must
furnish to the attorney general:

(2) proof that theinjury wassustainedinthe performance

of theapplicant’ sdutiesasapeaceofficer andisatotal

disability resulting in permanent incapacity for workjland

(2) other information or evidencetheattorney general
requires.

(f) The attorney general may approvethe application

without ahearing or may conduct ahearingunder Article

56.40. Thedecision of theattorney general issubjectto
judicial review under Article 56.48.

(g) Theattorney general may appoint apanel of physiciansto
periodically review each applicationfor ass sanceunder thisarticle
to ensurethevalidity of theapplication and the necessity of
continued assistance to the peace officer.

(h) Theattorney general shall notify thecomptroller of theattorney
genera’ sdetermination that aclaimunder thissectionisvalidand
justifiespayment. Onreceipt of thenotice, thecomptroller shall
issue awarrant to or inbehaf of theclaimant inthe proper amount
from amountsinthecompensationtovictimsof crimefund. A
payment under thissectionto or inbehal f of apeaceofficeris
payabl e assoon aspossibleafter theattorney general notifiesthe

comptroller.

(i) Theattorney general andthecomptroller by ruleshall
adopt a memorandum of understanding to establish
proceduresunder which annual paymentscontinuetoa
peace officer until continued assistanceisnolonger

necessary.
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(1) Article56.37 doesnot apply tothefiling of an application under
thisarticle. Other provisionsof thischapter apply tothearticleto
the extent applicable consistent with this article.

(k) Thelimitson compensationimposed by Article56.42 donot
applyto paymentsmadeunder thisarticle, but thetotal aggregate
amount of al annual paymentsmadeto anindividual peaceofficer
under this section may not exceed $200.000.

Enacted effective Sept. 1, 2001 (SB 850, §2). Section 1 of SB 850 provides: “This
Act shall be known asthe Bill Biles Law.”

Art. 56.55. Court Costs
(a) A person shall pay:
(1) $45 as a court cost on conviction of afelony;

(2) $35asacourt cost on convictionof aviolationof a
municipal ordinance punishableby afineof morethan
$200or on conviction of amisdemeanor punishableby
imprisonment or by afine of more than $500; or

(3) $15asacourt cost onconvictionof aviolationof a
municipal ordinancepunishableby afineof not morethan
$200 or on conviction of amisdemeanor punishableby a
fine of not morethan $500, other thanaconvictionof a
misdemeanor offense or a violation of a municipal
ordinancere ating to pedestriansand the parking of motor
vehicles.

(b) Thecourt shall assessand makeareasonableeffortto collect
the cost dueunder thisarticlewhether any other court costis
assessed or collected.

(o) Inthisarticle, apersoniscons dered to havebeen convictedif:
(1) asentenceisimposed;
(2) the defendant receives probation or deferred
adjudication; or
(3) the court defers final disposition of the case.

(d) Court costsunder thisarticlearecollectedinthesamemanner
as other fines or costs.
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Art. 56.56. Deposit And Remittance Of Court Costs

(a) Theofficer collectingthecostsinamunicipal court caseshall
keep separaterecordsof thefundscollected ascostsunder Article
56.55 and shall deposit thefundsinthemunicipal treasury. The
officer collectingthecostsinajustice, county, or district court case
shall keep separaterecordsof thefundscollected ascostsunder
Article 56.55 and shall deposit the funds in the county trea

(b) The custodian of a municipal or county treasury shall:

(1) keep records of the amount of funds on deposit
collected under Article 56.55; and

(2) sendtothecomptroller beforethelast day of thefirst
monthfollowing each calendar quarter thefundscollected
during the preceding quarter.

(c) A municipality or county may retain 10 percent of thefunds
collectedunder Article56.55asacollectionfeeif thecustodian of
the treasury:
(1) keepsrecords of theamount of fundson deposit
collected under Article 56.55; and
(2) sendstothecomptroller thefundswithintheperiod
prescribed by Subsection (b)(2).

(d) If nofundsdueascostsunder Article56.55 arecollected by
acustodian of amunicipal or county treasury inaquarter, the
custodianshdl filethereport requiredfor thequarter intheregular
manner and must state that no funds were collected.

Art. 56.57. Deposit By Comptroller, Audit

(@) Thecomptroller shall depositthefundsreceivedunder Article
56.56 and all other moneyscreditedto thefund by any other

provision of law in the compensation to victims of crime furf|d.

(b) Fundscollected are subject toaudit by thecomptroller. Funds
spent are subject to audit by the state auditor.

Art. 56.58. Adjustment Of Awards And Payments

(a) Theattorney general shall establishapolicy toadjust awards
and paymentssothat thetotal amount of awardsgrantedineach
calendar year doesnot exceed theamount of money creditedto
the fund during that year.

Victims' Rights Benchbook

75

NOTES



(b) If theattorney general establishesapolicy toadjust awards
under Subsection(a), theattorney general, theclaimant, or the
victimisnot liablefortheamount of chargesincurredin excessof
theadj usted amount for theserviceonwhichtheadjusted payment
is determined.

(c) A service provider who accepts a payment that has been
adjusted by apolicy established under Sub-section (a) agreesto
accept theadjusted payment aspaymentinfull for theserviceand
isbarredfromlegal actionagainsttheclaimantorvictimfor
collection.

Art.56.59. Attor ney Gener al Supervision Of Collection Of
Costs; Failure To Comply

(a) If theattorney genera hasreasontobelievethat acourt hasnot
beenassessing costsdueunder Article56.55 or hasnot been
making areasonableeffortto collect thosecosts, theattorney
general shall sendawarningletter tothecourt or thegoverning

body of the governmental unit in which the court is located.

(b) Within60daysafter receipt of awarning |l etter, thecourt or
governing body shall respondinwritingtotheattorney general,
specifically referring to the charges in the warning letter.

(c) If the court or governing body doesnot respond or if the
attorney general considerstheresponseinadequate, theattorney

general may request the comptroller to audit the records of

(1) the court;

(2) the officer charged with collecting the costs; or
(3) the treasury of the governmental unit in

which the court is located.

(d) Thecomptroller shall givetheattorney genera theresultsof the
audit.

(e) If, usingtheresultsof theaudit and other evidenceavail able,
the attorney general findsthat acourtisnot assessing costsdue
under Article56.55or isnot making areasonableeffortto collect
those costs, the attorney general may:

(1) refuse to award compensation under this
sub-chapter to residents of the jurisdiction
served by the court; or
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(2) notify the State Commission on Judicial
Conduct of the findings.

(f) Thefailure, refusal, or neglect of ajudicia officer tocomply with
arequirement of Article 56.55:

(1) constitutes official misconduct; and
(2) isgrounds for removal from office.

Art. 56.60. Public Notice

(a) A hospital licensed under thelawsof thisstateshall display
prominently initsemergency roompostersgiving natificationof the
existenceand general provisionsof thissub-chapter. Theattorney
general shall set standardsfor thelocation of thedisplay and shall
provide posters, applicationforms, andgeneral information
regarding thissub-chapter to each hospital and physicianlicensed
to practicein this state.

(b) Eachlocal law enforcement agency shall informaclaimant or
victimof criminally injuriousconduct of theprovisionsof thissub-

chapter and makeapplicationformsavailable. Theattorney genera

shall provideapplicationformsandall other documentsthat | ocal

law enforcement agenciesmay requireto comply withthisarticle.
Theattorney general shall set standardsto befollowed by local law
enforcement agenciesfor thispurposeand may requirethemtofile
withtheattorney general adescription of theproceduresadopted
by each agency to comply.

Art.56.61. Compensation For Certain CriminallyInjurious
Conduct Prohibited

Theattorney general may not award compensationfor economic
lossarisingfromcriminaly injuriousconduct that occurred before
January 1, 1980.

Art. 56.62. Public Letter Of Reprimand

(a) Theattorney general may issueal etter of reprimandagainsta
personif theattorney general findsthat thepersonhasfiled or has
causedtobefiled under thissub-chapter anapplicationfor benefits
or claim for pecuniary loss that contains a statement or
representation that the person knows to be fal se.

(b) The attorney general must give the person notice of the
proposed action before issuing the letter.
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(c) A proposal toissueal etter of reprimandisacontested case
under Chapter 2001, Government Code (Administrative
Procedure Act).

(d) A letter of reprimand issued under thisarticleis public
information.

Art. 56.63. Civil Penalty

(a) A personissubjecttoacivil penaty of notlessthan $2,500 or
more than $25,000 for each application for compensation t

(2) isfiledunder thissub-chapter by thepersonorisfiled
under thissub-chapter asaresult of conduct of the person;
and

(2) containsamateria statement or representationthat the
person knows to be false.

(b) Theattorney general shall instituteand conduct thesuitto
collectthecivil penalty authorized by thisarticleonbehalf of the
state.

(c) A civil pendlty recovered under thisarticlesha | bedepositedto
the credit of the compensation to victims of crime fund.

(d) Thecivil penalty authorized by thisarticleisinadditiontoany
other civil, administrative, or criminal penalty provided by |

(e) Inadditiontothecivil penalty authorized by thisarticle, the
attorney general may recover expensesincurred by theattorney
general intheinvestigation, institution, and prosecution of thesuit,
includinginvestigativecosts, witnessfees, attorney’ sfees, and
deposition expenses.

Art. 56.64. Administrative Penalty

(a) A personwho presentstotheattorney general under thissub-
chapter, or engagesin conduct that resultsinthe presentationtothe
attorney general under thissub-chapter of, anapplicationfor
compensationunder thissub-chapter that containsastatement or
representationthepersonknowstobefa seisliabletotheattorney
general for:

(1) theamount paidinrelianceontheapplicationand
interest onthat amount determined at therateprovided by
law for legal judgmentsand accruing fromthedateon
which the payment was made;
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(2) payment of anadministrativepenalty not toexceed
twicetheamount paid becauseof thefal seapplication
for benefits or claim for pecuniary loss; and

(3) payment of anadmini strative penalty of not morethan
$10,000 for eachitemor servicefor which payment was
claimed.

NOTES

(b) Indetermining theamount of thepenalty to beassessed under
Subsection (a)(3), the attorney general shall consider:

(1) the seriousness of the violation;

(2) whether thepersonhaspreviously sub-mitted afal se
application for benefits or a claim for pecuniary lossjjand

(3) the amount necessary to deter the person from
submitting futurefa seapplicationsfor benefitsor clamsfor
pecuniary loss.

(c) If theattorney genera determinesthat aviolation hasoccurred,
the attorney general may issueareport that statesthefactson
whichthe determination is made and the attorney general’s
recommendationontheimposition of apenalty, includinga
recommendation on the amount of the penalty.

(d) Theattorney general shall givewrittennoticeof thereportto
the person. Noticeunder thissubsectionmay begivenby certified
mail and must:

(1) include a brief summary of the alleged
violation;
(2) include a statement of the amount of the
recommended penalty; and
(3) inform the person of the right to a hearing on:
(A) the occurrence of the violation;
(B) the amount of the penalty; or

(C) boththeoccurrenceof theviolationandthe
amount of the penalty.

(e) Not later thanthe20th day after thedatethe personreceives
the notice, the person, in writing, may:

(1) accept the attorney general’ s determination and
recommended penalty; or

(2) request in writing a hearing on:
(A) the occurrence of the violation;
(B) the amount of the penalty; or
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(C) boththeoccurrenceof theviolationandthe

amount of the penalty. NOTES

(f) If theperson acceptsthe determinati on and recommended
penalty of theattorney general, theattorney general by order shall
approvethedeterminationandimposetherecommended penalty.

() If thepersonrequestsahearing asprovided by Subsection (€)
or failstorespondtothenoticeinatimely manner, theattorney
general shall set acontested casehearing under Chapter 2001,
Government Code(AdminigtrativeProcedureAct), and notify the
personof thehearing. Theadministrativelaw judgeshall make
findingsof factsand conclus onsof law and promptly issuetothe
attorney general aproposal for adecisionregardingtheoccurrence
of theviolationandtheamount of aproposed penalty. Based on
thefindingsof fact, conclusionsof law, and proposal for adecision,
the attorney general by order may:

(1) find that a violation has occurred and
impose a penalty; or
(2) find that aviolation has not occurred.

(h) Noticeof theattorney general’ sorder giventotheperson
under Chapter 2001, Government Code, mustincludeastatement
of the right of the person to judicial review of the order.

(i) Not later thanthe 30th day after the datethat the attorney
general’ sorderisfinal under Section2001.144, Government
Code, the person shall:

(1) pay the amount of the penalty;
(2) pay the amount of the penalty and file a
petition for judicial review contesting:

(A) the occurrence of the violation;
(B) the amount of the penalty; or

(C) theoccurrenceof theviol ationand theamount
of the penalty; or

(3) without paying theamount of thepenalty, fileapetition
for judicial review contesting:

(A) the occurrence of the violation;
(B) the amount of the penalty; or
(C) theoccurrenceof theviol ationand theamount

of the penalty.
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(J) Withinthe 30-day period, apersonwho actsunder Subsection
() (3) may:
(1) stay enforcement of the penalty by:

(A) payingtheamount of thepenalty tothecourt
for placement in an escrow account; or

(B) givingtothecourt asupersedeasbondthat is
approved by the court for the amount of the
pendty andthatiseffectiveuntil al judicia review
of the attorney general’ s order isfinal; or

(2) request thecourt to stay enforcement of thepenalty by:

(A) filingwiththecourtaswornaffidavit of the
personstating that thepersonisfinancially unable
to pay theamount of the penalty or togivethe
supersedeas bond; and

(B) delivering a copy of the affidavit to the
attorney general by certified mail.

(K) Onreceipt by theattorney general of acopy of anaffidavit
under Subsection(j)(2), theattorney general may filewiththe
court, not later thanthefifth day after thedatethecopy isreceived,
acontest totheaffidavit. Thecourt shal holdahearing onthefacts
allegedintheaffidavit assoon aspracticableand shall stay the
enforcement of thepenalty onfindingthat thealleged factsaretrue.
A personwhofilesanaffidavit under Subsection (j)(2) hasthe
burden of provingthat thepersonisfinancially unableto pay the
amount of the penalty or to give a supersedeas bond.

(1) If theperson doesnot pay theamount of thepenalty
andthe enforcement of the penalty isnot stayed, the
attorney genera may filesuitfor collection of theamount
of the penalty.

(1) Judicial review of the order of the attorney general:
(1) isingtituted by filing apetition asprovided by Section
2001.176, Government Code; and
(2) isgoverned by the substantial evidence rule.

(m) If thecourt uphol dsthefinding that aviol ation occurred, the
court may order the personto pay thefull or reduced amount of
thepenalty. If thecourt doesnot uphold thefinding, thecourt shall
order that no penalty is owed.
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(n) If the person paid theamount of thepenalty andif that amount
is reduced or is not upheld by the court, the court
shall order that theappropriateamount plusaccruedinterest be
remittedtotheperson. Therateof theinterestistheratecharged
onloanstodepository institutionsby theNew Y ork Federal

Reserve Bank, and the interest shall be paid for the period
begi nning onthedatethe penalty waspaid and endingonthedate
thepenalty isremitted. | f the person gaveasupersedeasbond and
if theamount of thepenalty isnot upheld by thecourt, thecourt
shall order the release of the bond. If the person gave a
supersedeasbond andif theamount of thepenalty isreduced, the
court shall order therel ease of thebond after the person paysthe
amount.

(o) A penalty collected under thisarticleshall besenttothe
comptroller anddepositedtothecredit of thecompensationto
victims of crime fund.

(p) All proceedingsunder thisarticlearesubject to Chapter 2001,
Government Code.

(9) Inadditiontotheadministrative penalty authorized by this
article, theattorney general may recover al expensesincurred by
the attorney generd intheinvestigation, ingtitution, and prosecution
of thesuit, includinginvestigativecosts, witnessfees, attorney’ s
fees, and deposition expenses.

ARTS. 56.65 - 56.67 [REPEALED]
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OVERVIEW

This section gives a sex offense victim the right to use a
“ pseudonym,” aset of initials, or afictitiousnameinall public
files and records concerning the offense, including police
summary reports, press releases, and records of judicial

proceedings. An attorney for the State shall ensure that the
victimisdesignated by the pseudonymin all legal proceedings
concerning the offense.

TEXAS CODE OF CRIMINAL PROCEDURE

CHAPTERS7.CONFIDENTIALITY OFIDENTIFYING
INFORMATION OF SEX OFFENSE VICTIMS

Art. 57.01. Definitions
In this chapter:
(1) "Name" means the legal name of a person.

(2) "Pseudonym™ meansaset of initialsor afictitiousname
chosenby avictimtodesignatethevictiminal publicfiles
andrecordsconcerningtheoffense, includingpolice
summary reports, pressrel eases, and recordsof judicial
proceedings.

(3) "Public servant” has the meaning assigned by
Subsection (a), Section 1.07, Penal Code.

(4)"Victim" meansapersonwhowasthesubject of an
offensethecommission of whichleadstoareportable
convictionor adjudicationunder Article6252-13c.1,
Revised Statutes

Art. 57.02. Confidentiality Of Files And Records

(&) TheSexual Assault Preventionand CrisisServicesProgram of
the TexasDepartment of Health shall developand distributetoall
law enforcement agenciesof thestateapseudonymformtorecord
thename, address, tel ephonenumber, and pseudonym of avictim.

(b) A victimmay chooseapseudonymto beusedinstead of the
victim'snametodesignatethevictiminal publicfilesandrecords
concerning theoffense, including policesummary reports, press
releases, andrecordsof judicial proceedings. A victimwhoelects
to useapseudonymasprovided by thisarticlemust completea
pseudonym form devel oped under thisarticleand returntheform
to the law enforcement agency investigating the offense.
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(c) A victim who compl etesand returnsapseudonymformtothe
law enforcement agency investigating the offensemay not be
requiredtodisclosethevictim'sname, address, and tel ephone
number inconnectionwiththeinvestigationor prosecution of the
offense.

(d) A completed and returned pseudonymformisconfidential and
may not bedisclosedtoany person other thanadefendantinthe
caseor thedefendant'sattorney, except onanorder of acourt of
competent jurisdiction. The court finding required by Sub-
section(g) of thisarticleisnot required todisclosetheconfidential
pseudonymformtothedefendantinthecaseor tothedefendant's
attorney.

(e) If avictim completesand returnsapseudonymformtoalaw
enforcement agency under thisarticle, thelaw enforcement agency
receiving the form shall:

(1) removethevictim'snameand subgtitutethepseudonym
for the name on all reports, files, and recordsin the
agency's possession;

(2) notify theattorney for the state of the pseudonymand
that the victim has elected to be designated by the
pseudonym; and

(3) maintain the form in a manner that protects the
confidentiality of the information contained on the f

(f) Anattorney for thestatewho receivesnoticethat avictimhas
el ected to bedesignated by apseudonym shall ensurethat the
victimisdesignated by thepseudonyminall legal proceedings
concerning the offense.

(9) A court of competent jurisdiction may order thedisclosureof
avictim'sname, address, andtel ephonenumber only if thecourt
findsthat theinformationisessentia inthetria of thedefendant for
the offense or the identity of the victimisin issue.

(h) Except asrequired or permitted by other [aw or by
court order, apublic servant or other person who has
accessto or obtai nsthename, address, tel ephonenumber,
or other identifyinginformation of avictimyounger than 17

years of age may not release or disclose the identifyijpg

information to any person who is not assisting in the
investigation, prosecution, or defense of the case. This
subsection does not apply to the release or disclosure of a
victim’sidentifying information by:
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If the sexual assault was a random act committed by a
granger in alocation other than the victim' s residence,
the victim may choose to use a pseudonym to ensure a
feding of safety. Thelaw does not keep theidentity of the
victim from the defendant; condtitutional law gives the
defendant the right to know who his or her accuser is.
Victims must be made aware of this. Many sex offenders
threaten physical harm or death if the victim reportsto
law enforcement. Victims believe these threats from a
person who has had complete control over them.

If the case goesbeforeajury, thevictimwould haveto be
availablefor voir dire so that the jury pand could see
him'her to determine if any potential juror knew the
victim. Thejury pane would have to be told the victim
was hot using hisor her real name and would be asked
if they recognized the victim.

The use of a pseudonymisfor privacy. Society ill has
a tendency to blame the victim of a sex crime. The
pseudonym can be away for the victimto protect himor
hersdlf from public scrutiny while cooperating with law
enforcement, prosecution, and judicial efforts.




(1) the victim; or

(2) thevictim’ sparent, conservator, or guardian, unlessthe
parent, conservator, or guardianisadefendantinthecase.

Amended effective Sept. 1, 2001 (HB 2890, §3). Section 5 of HB 2890 provides:
“(a) Except as provided by Subsection (b) of this section, the change in law made
by this Act in adding Article 57.02(h), Code of Criminal Procedure, applies only
to an offense committed against a juvenile sex offense victim on or after the
effective date of this Act. An offense committed against a juvenile sex offense
victim before the effective date of thisAct is covered by thelaw in effect when the
offensewas committed, and theformer law is continued in effect for that purpose.”

Art. 57.03. Offense

(a) A publicservant with accesstothename, address, or
telephone number of avictim17 yearsof ageor older who
haschosen[tebedesignatecby] a pseudonymunder this
chapter commits an offense if the public servant
[rtentionatty-or] knowingly disclosesthename, address, or
tel ephonenumber of thevictimtoany personwhoisnot assisting
i ntheinvestigation or prosecution of theoffenseor toany person
other thanthedefendant, thedefendant'sattorney, or theperson
specified in the order of a court of competent jurisdiction.

(b) Unlessthedisclosureisrequired or permitted by other
law, apublic servant or other personcommitsan offenseif
the person:

(1) has access to or obtains the name, address, or
tel ephonenumber of avictimyounger than 17 yearsof
age. and

(2) knowingly disclosesthename, address, or tel ephone
number of thevictimtoany personwhosisnot assigtingin
theinvestigation or prosecution of theoffenseor toany
person other than thedefendant, thedefendant’ sattorney,
or aperson specifiedinan order of acourt of competent
jurisdiction.

(c) It is an affirmative defense to prosecution under
Subsection (b) that the actor is:

(1) the victim; or

(2) thevictim' sparent, conservator, or guardian, unlessthe
actor is adefendant in the case.

(d) An offense under this article is a Class C mis-demeanor
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Amended effective Sept. 1, 2001 (HB 2890, 84). Section 5 of HB 2890 provides:

“(b) The change in law made by this Act in amending Article 57.03, Code of NOTES
Criminal Procedure, applies only to an offense committed on or after the effective

date of this Act. An offense committed before the effective date of this Act is

covered by the law in effect when the offense was committed, and the former law

is continued in effect for that purpose.

“(c) For purpose of this section, an offense was committed before the effective date
of this Act if any element of the offense occurred before that date.”

FEDERAL AND STATE CASES

SeeTheFloridaStar v.B.J.F.,U.S.Fla.1989, 109 S.Ct. 2603,
491 U.S. 524, 105 L .Ed.2d 443.

Stevens v. State (App. 11 Dist. 1993) 860 S.W.2d 132,
petitionfor discretionaryreviewgranted, affirmed 891

S.W.2d 649, habeas corpusdenied 963 S.W.2d 75, writ
denied.
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OVERVIEW

This section discusses the need for the safety of a victim of
domestic violence to be considered when referring dissolution
of marriage cases to mediation. The participants should be
provided a separate waiting area prior to mediation and be
placed in separate rooms while mediation occurs.

TEXASFAMILY CODE
SUBTITLE C. DISSOLUTION OF MARRIAGE

CHAPTER 6. SUIT FOR DISSOLUTION OF
MARRIAGE

SUB-CHAPTER G. ALTERNATIVE DISPUTE
RESOLUTION

86.602. M ediation Procedures

(a) Onthewritten agreement of the partiesor onthecourt’ sown
motion, thecourt may refer asuit for dissol ution of amarriageto
mediation.

(b) A mediated settlement agreementishindingonthepartiesif the
agreement:
(1) providesinaseparate paragraphthat theagreementis
not subject to revocation;
(2) issigned by each party to the agreement; and

(3) issignedby theparty’ sattorney, if any, whoispresent
at the time the agreement is signed.

(c) If amediated settlement agreement meetstherequirementsof
thissection, aparty isentitled tojudgement onthe mediated
Settlement agreement notwithstanding Rule 11, TexasRulesof Civil
Procedure, or another rule of law.
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(d) A patymay at any timeprior tothefinal mediationorder filea
writtenobjectiontothereferral of asuitfor dissolutionof a
marriage tomediation onthebasi sof family violencehaving been
committed agai nst theobj ecting party by theother party. After an
objectionisfiled, thesuit may not bereferred to mediation unless,
ontherequest of theother party, ahearingisheldandthecourt
finds that apreponderance of theevidencedoesnot support the
objection. If thesuitisreferredto mediation. thecourt shall order
appropriate measuresto betaken to ensurethe physical and
emotional safety of theparty whofiledtheobjection. Theorder
shall providethat thepartiesnot berequiredto haveface-to-face
contact andthat the partiesbeplacedin separateroomsduring
mediation.

Victims' Rights Benchbook

88

NOTES




OVERVIEW NOTES

Avictimor aclose relative or guardian of a victimwho has || Vicimswholosepropertyinajuvenilecrimeareentitied
to the same rights as victims of bodily injury or death.

They have the right to complete a Victim Impact
Satement, have it considered, be present in court, etc.

suffered asa result of personal injury or a pecuniary lossasa
result of a crime committed by a juvenile is entitled to the
same rights as noted in the Texas Code of Criminal
Procedure, Chapter 56.

Unfortunately, juvenile courtson thewhole have fewer victim
advocates to inform victims of their rights and guide them
through the court proceedingsin this arena.

If a juvenile court has not begun to provide notification or
brochures outlining these rights, the court should ensure that
steps are taken to do so.

TEXASFAMILY CODE
TITLE 3. JUVENILE JUSTICE CODE
CHAPTER 57. RIGHTSOF VICTIMS

§ 57.001. Definitions
In this chapter:

(1) "Closerelativeof adeceased victim" meansaperson
whowasthespouseof adeceased victimat thetimeof the
victim'sdeath or whoisaparent or adult brother, sister, or
child of the deceased victim.

(2) "Guardianof avictim" meansapersonwhoisthelegal
guardianof thevictim, whether or not thelegal relationship
betweentheguardianandthevictimexistsbecauseof the
ageof thevictimor thephysical or menta incompetency of
the victim.

(3) "Victim" means aperson who astheresult of the

delinquent conduct of achild suffersapecuniary lossor
personal injury or harm.

§ 57.002. Victim's Rights

(a) A victim, guardianof avictim, or closerel ative of adeceased
victimisentitledtothefollowingrightswithinthejuvenilejustice
system:

(1) theright toreceivefromlaw enforcement agencies
adequateprotectionfromharmandthreatsof harmarising
from cooperation with prosecution efforts;

(2) theright to havethecourt or person appointed by the
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court takethesafety of thevictimor thevictim'sfamily into
considerati onasanelement indeterminingwhether the

ch_i I d_shoul dbedetained beforethechild'sconductis || \sirs and survivorswho have exercised their right to
adjudicated; be heard have stated that it helped them. Some said it
(3) theright, if requested, tobeinformed of relevant court || gavethema sense of dosure; othersfeltit put themback
proceedings, including appel lateproceedings, and to be 'dr;fmlrd ' mr:mzian&pﬁa;%b:d”?hﬁegiﬁf
informedinatimely mannerif thosecourt proceedings | fanilies

have been canceled or reschedul ed:;

(4) theright to beinformed, whenrequested, by thecourt
or a person appointed by the court concerning the
proceduresinthejuvenilejusticesystem, includinggeneral
procedures relating to:

(A) thepreliminary investigationand deferred
prosecution of a case; and

(B) the appeal of the case;

(5) theright to providepertinentinformationtoajuvenile
court conducting adispositionhearing concerningthe
impact of theoffenseonthevictimandthevictim'sfamily
by testimony, written statement, or any other manner
before the court renders its disposition;

(6) theright torecei veinformeation regarding compensation
to victimsasprovided by Sub-chapter B, Chapter 56,
Codeof Crimina Procedure, includinginformationrel ated
to the costs that may be compensated under that
subchapter [A€t] and the amount of compensation,
eligibility for compensation, and proceduresfor gpplication
for compensation under thatsubchapter [A€t] , the payment
of medical expenses under Section 56.06, Code of
Criminal Procedure, for avictimof asexual assault, and
whenrequested, toreferral toavailablesocial service
agencies that may offer additional assistance;

(7) theright to beinformed, upon request, of
proceduresfor releaseunder supervisonor transfer
of thepersontothecustody of thepardonsand
paroles division of the Texas Department of
Criminal Justicefor parole, toparticipateinthe
release or transfer for parole process, to be
notified, if requested, ofthe person’srelease,
escape or transfer for parole proceedings
concerningtheperson, toprovidetothe Texas
Y outhCommissionforinclusonintheperson'sfile
informationtobeconsidered by thecommission
beforethereleaseunder supervisionor transfer for
parole of the person, and to be notified, if
requested, of theperson'srel easeor transfer for
parole;

NOTES
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(8) therightto beprovided withawaiting area, separateor
securefromother witnesses, includingthechildallegedto
have committed theconduct andrel ativesof thechild,
beforetestifyinginany proceeding concerningthechild, or,
if aseparatewaiting areaisnot available, other safeguards
shoul dbetakento minimizethevictim'scontact withthe
childandthechild'srelativesand witnesses, beforeand
during court proceedings;

(9) theright to prompt return of any property of thevictim
thatisheld by alaw enforcement agency or theattorney
for thestateasevidencewhentheproperty isnolonger
required for that purpose;

(10) therightto havetheattorney for thestatenotify the
employer of thevictim, if requested, of thenecessity of the
victim'scooperation andtestimony inaproceeding that
may necessitatetheabsenceof thevictimfromwork for
good cause;

(11) theright tobepresent at al publiccourt proceedings
relatedtotheconduct of thechildasprovided by Section
54.08, subject to that section; and

(12) any other right appropriatetothevictimthat avictim
of criminal conduct hasunder Article56.02, Codeof
Criminal Procedure.

(b) In notifying avictim of therelease or escape of a
person, the TexasY outh Commission shall usethesame
procedureestablishedfor thenotification of therel easeor
escapeof anadult offender under Article56.11, Codeof
Criminal Procedure.

§ 57.003. Duty Of Juvenile Board

(a) Thejuvenileboard shall ensuretotheextent practicablethata
victim,guardianof avictim, or closerelativeof adeceasedvictim
isaffordedtherightsgranted by Section57.002 and, onrequest,
an explanation of those rights.

(b) Thejuvenileboard may designateapersontoserveasvictim
ass stlancecoordinator inthejuvenileboard'sjurisdictionfor victims
of juvenile offenders.
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() Thevictimassi stancecoordinator shall ensurethat avictim, or
closerelativeof adeceased victim, isafforded therightsgranted
victims, guardians, and relatives by Section 57.002 and, on
request, an explanation of thoserights. Thevictim assistance
coordinator shall work closely with appropriatelaw enforcement
agencies, prosecuting attorneys, the TexasJuvenile Probation
Commission, andthe TexasY outh Commissionincarrying out that
duty.

(d) The victim assistance coordinator shall ensurethat at a
minimum, avictim, guardian of avictim, or closerelativeof a
deceased victim receives:

(1) awritten noticeof therightsoutlinedin Section
57.002;

(2) anapplicationfor compensationunder the
CrimeVictims Comp-ensation Act (Sub-chapter
B, Chapter 56, Codeof Criminal Procedure); and

(3) avictimimpact statement withinformation
explaining thepossibleuseand consideration of
the victim impact statement at detention,
adj udication, andreleaseproceedingsinvolvingthe
juvenile.

(e) Thevictimassistancecoordinator shall, onrequest, offer to
assi st apersonreceivingaformunder Subsection (d) tocompl ete
the form.

(f) Thevictimass stancecoordinator shal sendacopy of thevictim
impact statement to the court conducting adisposition hearing
involving the juvenile.

§ 57.0031. Notification Of Rights Of Victims Of Juveniles

Attheinitial contact or at theearliest possibletimeafter theinitia
contact betweenthevictimof areported crimeandthejuvenile
probation officehavingtherespons bility for thedispositionof the

juvenile, the office shall provide the victim awritten notice

(1) containing information about the availability of
emergency and medical services, if applicable;

(2) stating that the victim has the right to receive
i nformationregarding compensationtovictimsof crimeas
provided by the CrimeVictims Compensation Act (Sub-
chapter B, Chapter 56, Codeof Criminal Procedure),
including information about:
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(A) thecoststhat may becompensated andthe
amount of compensation, eligibility for
compensation, and proceduresfor applicationfor
compensation;

(B) thepayment for amedical examinationfor a
victim of a sexual assault; and

(O referra toavailablesocid serviceagenciesthat
may offer additional assistance;

(3) statingthename, address, and phonenumber of the
victim assistance coordinator for victims of juvenileg
(4) containingthefollowing statement: ™Y oumay cal the
crimevictim assistancecoordinator for thestatusof the
case and information about victims' rights.”;

(5) stating therightsof victimsof crimeunder Section
57.002;

(6) summarizing each procedura stageintheprocessing of
ajuvenile case, including preliminary investigation,
detention, informal adjustment of acase, disposition
hearings, release proceedings, restitution, and appeal §;
(7) suggesting stepsthevictimmay takeif thevictimis
subjected to threats or intimidation;

(8) statingthecasenumber and assigned court for thecase;
and

(9) stating that thevictim hastheright tofileavictimimpact
satement andto haveit consideredinjuvenileproceedings.

§ 57.004. Notification

A court, aperson appointed by the court, or the Texas Y outh
Commissionisresponsiblefor notifyingavictim, guardianof a
victim, or closerel ativeof adeceased victim of aproceeding under
thischapter only if thevictim, guardian of avictim, or closerdative
of adeceased victimrequeststhenotificationinwriting and
provides a current address to which the notification isto be s

§ 57.005. Liability

TheTexasY outh Commission, ajuvenileboard, acourt, aperson
appointedby acourt, anattorney for thestate, apeaceofficer, or
alaw enforcement agency isnot liablefor afailureorinability to
provide aright listed under Section 57.002 of this code.
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§57.006. Appeal

Thefailureor inability of any persontoprovidearight or service
listedunder Section 57.002 of thiscode may not beused by a
childasagroundfor appeal or for apost convictionwrit of habeas
corpus.

§ 57.007. Standing

A victim, guardianof avictim, or closerelativeof avictimdoesnot
have standingto participateasaparty inajuvenileproceeding or
to contest the disposition of any case.

§57.008. Court Order For Protection From Juveniles

(a) A court may issuean order for protectionfromjuveniles
directed against achildto protect avictimof thechild'sconduct
who, becauseof thevictim'sparticipationinthejuvenilejustice
system, risks further harm by the child.

(b) Inthe order, the court may prohibit thechildfrom doing
specifiedactsor requirethechildtodo specified actsnecessary or
appropriateto prevent or reducethelikelihood of further harmto
the victim by the child.
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OVERVIEW

This section discusses the steps to be taken when a protective
order is applied for, the duration of protective orders, and
new and continual protective orders. The focus of this section
is to outline new sections of the Texas Family Code that
became law during the 76" Legidlative Session.

In addition, this section addressesissuing of protective orders.
When a protective order is issued, the court may suspend a
license to carry a concealed handgun issued under Section
411.177, Government Code, that is held by a person found to
have committed family violence. The section also addresses
the duration of protective orders and new wording for
warning of protective orders.

TEXASFAMILY CODE
TITLE 4. PROTECTION OF THE FAMILY
CHAPTER82.APPLYINGFORPROTECTIVEORDER

SUB-CHAPTERA.APPLICATIONFORPROTECTIVE
ORDER

§82.008 Application Filed After Expiration of For mer
Protective Order

(a) An application for aprotective order that isfiled after a

previously rendered protective order has expired must inclufe:

(1) acopy of theexpired protectiveorder attachedtothe
applicationor,if acopy of theexpired protectiveorderis
unavailable, astatement that theorder isunavailabletothe
applicantandthat acopy of theorder will befiledwiththe
court before the hearing on the application;

(2) adescription of either:

(A) theviolationof theexpired protectiveorder, if

theapplicationallegesthat therespondent viol ated
theexpired protectiveorder by committinganact

prohibited by that order beforetheorder expired;

or

(B) thethreatened harmthat reasonably placesthe
gpplicantinfear of imminent physical harm, bodily
injury, assault, or sexual assault; and
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(3)if aviolationof theexpired order isaleged, astatement
that theviolation of theexpired order hasnot beengrounds
for any other order protecting theapplicant that hasbeen
issued or requested under this subtitle.

(b) Theprocedural requirementsfor anoriginal applicationfor a
protectiveorder apply toaprotectiveorder requested under this
section.

SUB-CHAPTER B. PLEADINGSBY RESPONDENT

8§82.0085Applicationfiled befor eExpir ation Of Pr eviously
Render ed Protective Order

(a) If anapplicationfor aprotectiveorder allegesthat anunexpired
protective order applicabletotherespondent isdueto expirenot
later thanthe 30" day after thedatetheapplicationwasfiled, the
application for the subsequent protective order must includg

(1) acopy of thepreviously rendered protectiveorder
attachedtotheapplicationor, if acopy of thepreviously
rendered protectiveorder isunavailable, astatement that
the order isunavail ableto theapplicant and that acopy of
the order will befiledwiththecourt beforethehearingon
the application; and

(2) adescription of thethreatened harmthat reasonable

placestheapplicantinfear of imminent physical harm,
bodily injury, assault, or sexual assault.

(b) Theprocedural requirementsfor anoriginal applicationfora
protective order apply toaprotectiveorder requested under this
section.

Victims' Rights Benchbook
96

NOTES



TEXASFAMILY CODE
TITLE 4. PROTECTION OF THE FAMILY
CHAPTER 85.ISSUANCE OF PROTECTIVE ORDER

NOTES

SUB-CHAPTER B. CONTENTS OF PROTECTIVE
ORDER

885.021. Requirements of Order Applyingto Any Party
In a protective order, the court may:
(1) prohibit a party from:
(A) removing achild who isamember of the
family or household from:

(i) thepossessionof apersonnamedinthe
order; or

(i1) thejurisdiction of the court; or

(B) transferring, encumbering, or otherwise
disposing of property, other thanintheordinary
course of business, that ismutually owned or
leased by the parties,
(2) grant exclusivepossession of aresidencetoaparty
and, if appropriate, direct oneor morepartiestovacate
the residence if the residence;
(A) isjointly owned or leased by the party
receiving exclusive possessiand a party being
denied possession;
(B) isowned or leased by the party retaining
possession; or
(C)isowned or leased by theparty being denied
possessionand that party hasan obligationto
supporttheparty or achild of theparty granted
possession of the residence;

(3) providefor the possession of and accesstoachild of
aparty if thepersonreceiving possession of or accessto
the child is a parent of the child;

(4) Requirethepayment of supportfor aparty or fora
childof aparty if the personrequiredto makethepayment
has an obligationto support theother party or thechild; or
(5) awardtoaparty theuseand possession of aspecified
property that iscommunity property or jointly owned or
leased property.
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885.022. Requirementsof Order ApplyingtoPerson Who
Committed Family Violence

(a) Inaprotectiveorder, thecourt may order thepersonfoundto
have committed family violence to:

(1) completeabattering interventionand prevention
programasprovided by Article42.141, Codeof Criminal
Procedure, andthat meetstheguidelinesadopted by the
community justice assistance division of the Texas
Department of Criminal Justiceif aprogram is avail

(2) counsel withasocial worker, family serviceagency,
physician, psychologist, licensed therapist, or licensed
professiona counselor if aprogramunder Subdivision (1)
isnot available; or

(3) perform actsspecified by the court that the court
determinesarenecessary or appropriateto prevent or
reduce the likelihood of family violence.

(b) Inaprotectiveorder, thecourt may prohibit thepersonfound
to have committed family violence from:

(1) committing family violence

(2) communicating:
(A) directly with aperson protected by an
order or a member of the family or

househol d of aperson protected by an
order inathreatening or harassing manner;

(B) athreat through any person to aa person
protected by an order or amember of thefamily
or householdaperson protected by an order; and

(C) if thecourt findsgood cause, in any manner

withaperson protected by anorder oramember

of thefamily or househol dof aperson protected

by an order or a except through the party’s

attorney or a person appointed by the court;
(3) going to or near the residence or place of
employment or busi ness of aapersonprotected by
anorder oramember of thefamily or householdof
aperson protected by an order;

(4) goingtoor near theresidence, child-carefacility, or
school achild protected under theorder normally attends
or in which the child normally resides; and
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(5) engaginginconduct directed specifically towarda
person who is a person protected by an order or a
member of thefamily or househol dof aperson protected
by an order, including following the person, that is
reasonablelikely toharass, annoy, alarm, abuse, torment,
or embarrass the person.

(c) Inanorder under Subsection (b)(3) or (4), thecourt shall
specifically describeeach prohibited|ocationand theminimum
distancesfromthelocation, if any, that the party must maintain.
Thissubsection does not apply to an order inwhich Section
85.007 applies.

(d) Inaprotectiveorder, thecourt may suspendalicensetocarry
aconceal ed handgunissued under Section411.177, government
code, thatisheld by apersonfoundtohavecommittedfamily
violence.

885.025. Duration Of Protective Order

(a) Except asprovided by Subsection (b) or (c), and order under
this subtitle is effective:

(1) fortheperiodstatedintheorder, nottoexceedtwo
years; or

(2) if aperiodisnot statedintheorder, until thesecond
anniversary of the date the order was issued.

(b) A personwhoisthesubject of aprotectiveorder may filea
motionnot earlier thanthefirstanniversary of thedateonwhichthe
order wasrendered requesting that thecourt review theprotective
order and determinewhether thereisacontinuingneedfor the
order. After ahearingonthemotion, if thecourtfindstheresi a
continuing needfor theprotectiveorder, theprotectiveorder
remainsineffect until thedatetheorder under thissection. If the
court findsthereisno continuing needfor theprotectiveorder, the
court shall order that theprotectiveorder expireson adate set by
the court.

(c) If apersonwhoisthesubject of aprotectiveorder isconfined
or imprisoned onthedatetheprotectiveorder would expireunder
Subsection(a), theperiod for whichtheorder iseffectiveis
extended, andtheorder expiresonthefirst anniversary of thedate

the person si released from confinement or imprisonment.
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885.026 Warning on Protective Order

(a) Each protectiveorder issued under thissubtitle, includinga
temporary protectiveorder issued under thissubtitle, includinga
temporary ex parteorder, must contai nthefollowing prominently
displayed statements in boldfaced type, capital letters, or
underlined:

“APERSON WHOVIOLATESTHISORDERMAY
BEPUNISHED FOR CONTEMPT OF COURT BY A FINE
OF ASMUCH AS$500 ORBY CONFINEMENT IN JAIL
FOR ASLONG AS SIX MONTHS, OR BOTH.

“NO PERSON, INCLUDING A PERSONWHO IS
PROTECTED BY THISORDER,MAY GIVEPERMISSION
TO ANYONE TO IGNORE OR VIOLATE ANY
PROVISION OF THIS ORDER. DURING THE TIME IN
WHICHTHISORDERISVALID, EVERY PROVISION OF
THISORDERISIN FULL FORCEAND EFFECT UNLESS
A COURT CHANGES THE ORDER.

“ITISUNLAWFUL FOR ANY PERSON WHO IS
SUBJECT TO A PROTECTIVE ORDER TO POSSESS A
FIREARM OR AMMUNITION.”

(b) Eachprotectiveorder issued under thissubtitle, exceptfora
temporary ex parteorder, must contai nthefollowing prominently
displayed statement in boldfaced type, capital letters, or
underlined:

‘A VIOLATION OF THIS ORDER BY
COMMISSION OFANACT PROHIBITED BY THEORDER
MAY BE PUNISHABLE BY A FINE OF AS MUCH AS
$4,0000RBY CONFINEMENT INJAIL FORASLONGAS
ONE YEAR, OR BOTH. AN ACT THAT RESULTS IN
FAMILY VIOLENCE MAY BE PROSECUTED AS A
SEPARATEMISDEMEANORORFELONY OFFENSE. IF
THE ACT ISPROSECUTED AS A SEPARATE FELONY
OFFENSE, IT ISPUNISHABLE BY CONFINEMENT IN
PRISON FOR AT LEAST TWO YEARS.”

SUBCHAPTER C. DELIVERY OF PROTECTIVE
ORDER

885.041 Delivery to Respondent

(a) A protective order rendered under this subtitle shall be:

(1) deliveredtotherespondent asprovided by Rule21a,
Texas Rules of Civil Procedure;

(2) served in the same manner as awrit of injunction’=e
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(3) served inopen court at the close of thehearing as

provided by this section. NOTES

(b) Thecourt shall serveanorder inopen court to arespondent
whoispresent at thehearing by giving therespondent acopy of the
order, reducedtowritingandsigned by thejudgeor master. A
certified copy of thesigned order shall begiventotheapplicant at
thetimetheorderisgiventotherespondent. If theapplicantisnot
incourt at theconclusion of thehearing, theclerk of thecourt shall
mail acertified copy of theorder totheapplicant not later thanthe
third business day after the date the hearing is concluded.

(c) If theorder hasnot beenreduced towriting, thecourt shal give
noticeorally toarespondent whoispresent at thehearing of the
part of theorder that contain prohibition under Section 85.022 or
any other part of theorder that containsprovision necessary to
prevent further family violence. Theclerk of thecourt shall mail a
copy of theorder totherespondent and acertified copy of the
order totheapplicant not | ater thanthethird businessday after the
date the hearing is concluded.

(d) If therespondentisnot present at thehearingand theorder has
beenreducedtowriting at theconclusionof thehearing, theclerk
of thecourt shal immediately provideacertified copy of theorder
totheapplicant and mail acopy of theorder totherespondent not
later than the third business day after the datethe hearingis
concluded.

885.042 Delivery of Order to Other Persons

(&) Theclerk of thecourtissuinganoriginal or modified protective
order under thissubtitleshall send acopy of theorder, alongwith
the information provided by the applicant or the applicant’ s

attorneythat isrequired under Section411.042(b)(6)

[411-042(b}5)], Government code, tothechief of police
of themunicipality inwhichtheperson[memberofthe

famtty-orhotsehold] protected by theorder resides, if the

personresidesinamunicipality, or totheappropriate
constableandthesheriff of thecounty inwhichthepersonresides,

|fthepersondoe£notresdelnamunlupdlty [JFheehfef—ef—peHee
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(b) If aprotective order made under thischapter prohibitsa
respondent from going to or near a child-care facility or
school, theclerk of thecourt shall send acopy of theorder tothe
child-care facility or school.

(c) Theclerk of acourt that vacatesan original or modified
protectiveorder under thissubtitleshall notify thechief of policeor
constable and sheriff who received acopy of theoriginal or
modified order that the order is vacated.

(d) Theapplicant or theapplicant’ sattorney shall providetothe
clerk of the court:

(1) thenameand addressof eachlaw enforcement agency,
child-carefacility, and school towhichtheclerkisrequired
to mail a copy of the order under this section; and

(2) any other information required under Section
411.042(b)(60 [411-042(b)}{5)], Government Code.

(e) Theclerk of thecourtissuinganoriginal or modified protective
order under Section85.022 that suspendsalicensetocarry a
concealed handgun shall send a copy of the order to the
appropriatedivisionof theDepartment of Public Safety at its
Austinheadquarters. Onreceipt of theorder suspendingthe
license, the department shall:

(1) recordthesuspension of thelicenseintherecordsof
the department;

(2) report the suspension to local law enforcement
agencies, as appropriate; and

(3) demand surrender of thesuspendedlicensefromthe
license holder.

Amended effective Sept. 1, 2001 (SB 68 and 479). This act “applies only to a
protective order issued or modified on or after the effective date of this Act. A
protective order issued or modified beforethe effective date of thisActisgoverned
by the law in effect on the date the order was issued or modified, and the former
law is continued in effect for that purpose.”
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TEXASFAMILY CODE
TITLE 4. PROTECTION OF THE FAMILY

CHAPTER 87. MODIFICATION OF PROTECTIVE
ORDERS

887.001 Modification of Protective Order

Onthemotionof any party, thecourt, after noticeand hearing, may
modify an existing protective order to:

(1) exclude any item included in the order; or

(2) includeany itemthat could havebeenincludedinthe
order.

887.002 M odification May Not Extend Duration of Ordgr

A protectiveorder may not bemodified to extend theperiod of the
order’ svalidity beyondthesecond anniversary of thedatethe
original order wasrendered or beyondthedatetheorder expires
under Section 85.025 (c), whichever date occurs | ater.

887.003 Notification of Motion to M odify

Noticeof amotiontomodify aprotectiveorderissufficientif
delivery of themotionisattempted ontherespondent at the
respondent’ slast knownaddressby registered or certifiedmail as
provided by Rule 21 a, Texas Rules of Civil Procedure.

887.004 Change of Addressor Telephone Number

(a) If aprotectiveorder containstheaddressor tel ephonenumber
of aperson protected by theorder, of theplaceof employment, or
businessof theperson, or of thechild-carefacility or school of a
child protected by theorder and that informationisnot confidential

under Section 85.007, the person protected by theorder may file
anotification of changeof addressor tel ephonenumber withthe
court that rendered theorder to modify theinformation contained
in the order.

(b)Theclerk of thecourt shall attach thenotification of changeto
the protectiveorder and shall deliver acopy of thenatificationto
therespondent by registered or certifiedmail asprovided by Rule
21a, Texas Rules of Civil Procedure.

(c) Thefiling of anotification of changeof addressor telephone
number andtheattachment of thenotificationtoaprotectiveorder
does not affect the validity of the order.
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OVERVIEW
NOTES

TEXASFAMILY CODE

TITLES. THEPARENT-CHILDRELATIONSHIPAND
THE SUIT AFFECTING THE PARENT-CHILD
RELATIONSHIP

CHAPTER 101. DEFINITIONS

SUBTITLE A. GENERAL PROVISIONS

§ 101.011 Administrative Writ of Withholding

“ Adminigtrativewrit of withholding” meansthedocument issued by
theTitlelV-D agency and deliveredto anemployer directing that
earnings bewithheldfor payment of child support asprovided by
Chapter 158.

8§ 101.007 Clear and Convincing Evidence
Notes of Decisions
1. Ingeneral

It isconstitutionally and statutorily mandated that evidence
supporting parental termination order must beclear and convincing;
inorder toqualify asclear and convincing evidencemust beof such
measureor degreeof proof aswill produceinmind of trier of fact
firmbelief or convictionastotruth of allegationssought to be
establishes. Ininterest of J.J. (App. 6 Dist. 1995) 911 S.W.2d
437, rehearing overruled, writ denied.

Inreviewingjury’ sfindingsin proceedingtoterminateparental
rightsbased on clear and convincing standard, Court of Appeal's
askswhether sufficient evidencewaspresentedto produceinmind
of rational fact finder firm belief or conviction asto truth of
allegationssought tobeestablished. Ininterestof B.T. (App.4
Dist. 1997) 954 S.\W2d 44, review denied.

§101.011 Earnings

“Earnings’ meansapayment to or dueanindividual regardlessof
source and how denominated.

The term includes a periodic or lump-sum payment for:

(1) wages, salary, compensation received as an
independent contractor, overtimepay, severancepay,
commission, bonus, and interest income;
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(2) paymentsmadeunder apension, anannuity, workers
compensation, andadisability or retirement program; and

(3) unemployment benefits.

NOTES

§101.012 Employer

“Employer” meansaperson, corporation, partnership, workers
compensationinsurancecarrier, governmental entitythat paysor
owes earningsto an individual. Theterm includes, for the
purposesof enrolling dependentsinagroup healthinsuranceplan,
aunion, trade association, or other similar organization.

§101.0125 Family Violence
“Family violence” has the meaning assigned be Section 71.¢04.

8101.034 Title1V-D Case

“TitlelV-D case” meansanactioninwhich servicesareprovided
by theTitlelV-D agency under Part D, TitlelV, of thefederal

Social Security Act(42U.S.C. Section651 et seq.), relatingto
thel ocation of an absent parent, determination of parentage, or
establishment, modification, or enforcement of achild support or
medical support obligation.
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OVERVIEW

In summary, thislegisation refersto the conservatorship and
access to certain children whose parent or parents have a
history of family violence. The law now allows the judge to
deny a parent who has a history of family violence access to
the child, render a possession order that isdesigned to protect
the safety of the child, and order the parent to complete a
battering intervention and prevention program, among other
options.

TEXASFAMILY CODE

TITLES. THEPARENT-CHILDRELATIONSHIPAND
THE SUIT AFFECTING THE PARENT-CHILD
RELATIONSHIP

CHAPTER 153.CONSERVATORSHIP,POSSESSION,
AND ACCESS

SUB-CHAPTER A. GENERAL PROVISIONS

§ 153.001 Public Police
(a) The public policy of this stateisto:
(1) assurethat childrenwill havefrequent and continuing

contact with parentswho haveshowntheability toactin
the best interest of the child;

(2) provideasafe, stable, and nonviolent environment for
the child; and

(3) encourageparentsto shareintherightsand dutiesof
raisingtheir child after the parentshave separated or
dissolved their marriage.

8153.004. History of Domestic Violence

(a) Indeterminingwhether to appoint aparty asasoleorjoint
managing conservator, thecourt shall consider evidenceof the
intentional useof abusivephysical forceby aparty against the
party’ s spouseor against any personyounger than 18 yearsof age
committedwithinatwo-year period precedingthefiling of thesuit
or during the pendency of the suit.

(b) Thecourt may not appoint joi ning managing conservatorsif
credibleevidenceispresented of ahistory or pattern of past or
present childneglect, or physical or sexual abuseby oneparent
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directedagainst theother parent, aspouse, or achild,
includingasexual assaultinviolation of Section22.011 or
22.021. Penal Code. that resultsin the other parent
becoming pregnant withthechild. A history of sexual
abuseincludesasexual assault that resultsintheother parent
becoming pregnant with the child, regardless of the prior
rel ati onshipof theparents. Itisarebuttablepresumptionthat the
appointment of aparent asthe solemanaging conservator of achild
or astheconservator whotheexclusiveright to determinethe
primary residenceof achildisnotinthebest interest of thechildif
credibleevidenceispresented of ahistory or pattern of past or
present child neglect, or physical or sexual abuseby that parent
directed against the other parent, a spouse, or a child.

(c) Thecourt shall consider thecommissionof family violencein
determiningwhether todeny, restrict, or limitthepossessionof a
child by a parent who is appointed as a possessory conservafpr.

(d) Thecourt may not allow aparent to haveaccesstoachildfor
whomitisshownby apreponderanceof theevidencethat thereis
ahistory or pattern of committingfamily violenceduringthetwo
years precedingthedateof thefiling of the suit or duringthe
pendency of the suit, unless the court:
(1) findsthat awarding theparent accesstothechildwould
not endanger thechild’ sphysical health or emotional
welfare and would be in the best interest of the child; |p

(2) rendersapossessionorder that isdesignedto protect
thesafety andwell-being of thechildand any other person
who hasbeenavictimof family violencecommitted by the
parent and that may include a requirement that:
(A) the periods of access be continuously
supervisedby anentity or personchosen by the
court;

(B) theexchangeof possession of thechild occur
in a protective setting;

(C) theparent abstai nfromthe consumption of
alcohol or acontrolled substance, asdefined by
Chapter 481, Hedthand Safety Code, within 12
hoursprior to or duringthe period of accesstothe
child; or

(D) theparent attend and compl eteabattering
interventionand prevention programasprovided
by Article42.121, Codeof Criminal Procedure,
or,if suchaprogramisnot available, completea
course of treatment under Section 153.010.
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(e) Itisarebuttable presumptionthat it isnot the best

interest of achild for a parent to have unsupervised

visitationwiththechildif credibleevidenceispresented of

ahistory or pattern of past or present child neglect or
physical or sexual abuseby that parent directed against theother
parent, a spouse, or achild.

NOTES

Amended effective Sept. 1, 2001 (SB 140). ThisAct “appliesonly to anorderin
a[SAPCR] rendered on or after that date, without regard to whether the suit was
filed before, on or after that date.... The enactment of this Act does not by itself
constituteamaterial and substantial change of circumstances sufficient to warrant
modification of acourt order or portion of adecreethat providesfor the possession
of or accessto achild rendered before the effective date of this Act.”

§153.0071. Alternate Dispute Resolution

(a) Onwritten agreement of theparties, thecourt may refer asuit
affectingtheparent-childreationshiptoarbitration. Theagreement
must state whether the arbitration is binding or non-binding.

(b) If thepartiesagreeto binding arbitration, thecourt shal | render
an order reflecting the arbitrator’ s award unless the court
determinesat anon-jury hearingthat theawardisnotinthebest
interest of thechild. Theburden or proof at ahearingunder this
subsectionisontheparty seekingtoavoidrenditionof anorder
based on the arbitrator’ s award.

(c) Onthewritten agreement of the partiesor onthecourt’ sown
motion, the court may refer asuit affecting the parent-child
relationship to mediation.

(d) A mediated settlement agreement ishinding onthe partiesif the
agreement;

(1) providesin a separate paragraph an underlined
statement that the agreement is not subject to revocaf|on;
(2) issigned by each party to the agreement; and

(3) issigned by theparty’ sattorney, if any, whoispresent

at the time the agreement is signed.

(e) If amediated settlement agreement meetstherequirementsof
Subsection(d), aparty isentitledtojudgement onthemediated
settlement agreement notwithstanding Rule 11, TexasRulesof Civil
Procedure, or another rule of law.

(f) Theproceduresand remediesprovided by thissection apply to

an action brought under Title 1.
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(9) A party may at any timeprior tothefinal mediationorder filea
writtenobjectiontothereferral of asuit affectingtheparent-child
rel ationshipto mediationonthebas sof family violencehaving been
committed by another party against theobjecting party or achild
whoisthesubject of thesuit. After anobjectionisfiled, thesuit
may not bereferredto mediationunless, ontherequest of aparty,
ahearingishddandthecourt findsthet apreponderancecf theevidence
doesnot support theobjection. If thesuitisreferred mediation, the
court shall order appropriatemeasuresbetakentoensurethe
physical andemotiona safety of theparty whofiledtheobjection.
Theorder shall providethat thepartiesnot berequiredto have
face-to-facecontact andthat thepartiesbeplacedin separate
roomsduring mediation. Thissubsectiondoesnot apply tosuits
filed under Chapter 262.
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OVERVIEW

Legislation passed by the 76™ Legislature allows a judge to
suspend an alleged perpetrator’ slicenseto carry a concealed
handgun due to a family violence arrest or the issuance of an
order for emergency protection

GOVERNMENT CODE

CHAPTER411. DEPARTMENT OF PUBLIC SAFETY
OF THE STATE OF TEXAS

Sub-chapter H. License To Carry A Concealed Handgun

8411.180. Notification of Denial, Revocation, or Suspension
of License; Review

(a) Thedepartment shall givewritten noticeto each applicant for
ahandgunlicenseof any denial, revocation, or suspensionof that
license. Not later thanthe 30" day after thenoticeisreceived by
the applicant, accordingtotherecordsof thedepartment, the
applicant or licenseholder may request ahearingonthedenial,
revocation, or suspension. Theapplicant must makeawritten
request for ahearing addressed tothedepartment atitsAustin
address. Therequest for hearing must reachthedepartmentin
Austinprior tothe30th day after thedateof receipt of thewritten
notice. Onreceipt of arequest for hearingfromalicensehol der or
applicant, thedepartment shal promptly scheduleahearinginthe
appropriatejustice court in the county of residencefor the
applicant or licenseholder. Thejusticecourt shall conduct a
hearingtoreview thedenial, revocation, or suspension of the
license. Inaproceeding under thissection, ajusticeof thepeace
shall act asanadministrativehearingofficer. A hearingunder this
sectionisnot subject to Chapter 2001 (Administrative Procedure
Act). A districtattorney or county attorney, theattorney general,
or adesignated member of thedepartment may represent the
department.

(b) Thedepartment onreceipt of arequest for hearing, shall filethe
appropriatepetitioninthejusticecourt selectedfor thehearing,
shall filetheappropriatepetitioninthejusticecourt salectedfor the
hearing and send acopy of that petitiontotheapplicant or license
holder at theaddresscontainedin departmental records. A hearing
under thissection must beschedul ed within 30 daysof receipt of
the request for ahearing. Thehearing shall beheld expeditioudly
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butinno event morethan 60 daysafter thedatethat theapplicant
or licenseholder requested thehearing. Thedateof thehearing
may bereset onthemotion of either party, by agreement of the
parties, or by thecourt asnecessary toaccommodatethecourt’ s
docket.

(h) Thedepartment may useandintroduceinto evidencecertified
copiesof governmental recordsto establishtheexistenceof certain
eventsthat couldresultinthedenial, revocation, or suspension of
alicenseunder thissub-chapter, including recordsregarding
convictions, judicia findingsregardingmental competency, judicid
findingsregarding mental competency, judicia findingsregarding
chemical dependency, or other mattersthat may beestablished by

governmental records that have been properly authenticated,

(i) thissectiondoesnot apply toasuspension of alicenseunder
Section85.022, Family code, or Article17.292, codeof Criminal
Procedure.

§411.187. Suspension of License

(a) A licensemay besuspended under thissection of thelicense
holder:

(1) isconvicted of disorderly conduct punishableasa
Class C misdemeanor under Section42.01, Penal Code,
or of afelony under an information or indictment;
(2) failsto display alicense as required by Section
411.205;

(3) failstonotify thedepartment of achangeof addressor
name as required by Section 411.181;

(4) carriesaconcea ed handgununder theauthority of this
subchapter of adifferent category thanthelicensehol der
islicensed to carry; tef}

(5)failstoreturnaprevioudy issuedlicenseafter alicense
ismodified as required by Section 411.184(d);

(6) commitsanact of family violenceandisthesubject of
anactiveprotectiveorder rendered under Title4, Family
code; or

(7)isarrestedfor anoffenseinvol ving family violenceor an
offenseunder Section42.072, Penal code, andisthe
subj ect of anorder for emergency protectionissued under
Article 17.292, code of Criminal Procedure.
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(c) A license may be suspended under this section:

(1) for 30 days, if the person’s licenseis subject to

suspensionfor areasonlistedin Subsection () (3), (4), or

(5), except as provided by Subdivision (3),

(2) for 90 days, if the person’slicenseis subject to

suspensionfor areasonlistedin Subsection (8)(2), except

as provided by Subdivision (3);

(3) for not lessthan oneyear and not morethanthree

yearsif theperson’ slicenseissubject tosuspensionfora

reason listedin Subsection (a), other thanthereasonlisted

inSubsection (a)(1), andthe person’ slicensehasbeen

previously suspended for the same reason; ter}

(4) until dismissal of thechargesif theperson’ slicenseis

subj ect to suspensionfor thereasonlistedin subsection

(a)(1); or

(5) for the duration of or the period specified by:
(A) the protective order issued under Title4,
Family code, if theperson’ slicenseissubjectto
suspensionfor thereasonlistedin Subsection
(a)(6); or
(B) theorder for emergency protectionissued
under Article17.292, codeof Crimina Procedure,

if person’ slicenseissubjecttosuspensionfor the
reason listed in Subsection (a)(7).
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OVERVIEW

Passage of SB 1851 creates a new exception to disclosure,
section 552.132, for certain crime victiminformation held by
the Crime Victims' Compensation Division. A crime victim
who applies for compensation under the Crime Victims
Compensation Fund may el ect to keep identifying information
from public disclosure.

GOVERNMENT CODE
CHAPTER 552. OPEN RECORDS
Sub-chapter B. Right of Access To Public Information

§ 552.021 Availability of Public Information

Publicinformationisavailabletothepublicataminimumduringthe
normal business hours of the governmental body.

§ 552.022 Categories of Public Information; Examples

Without limiting theamount or kind of informationthat ispublic
informationunder this chapter, thefollowing categories of
information are public information:
(1) acompletedreport, audit, evaluation, or investigation
made of, for, or by agovernmental body;

(2) thename, sex, ethnicity, salary, title, and dates of

employment of each employee and officer of a
governmental body;

(3) informationinanaccount, voucher, or contract relating

tothereceipt or expenditureof publicor other fundshby a

governmentd body, if theinformationisnot otherwise
made confidential by law;

(4) thenameof each official andthefinal record of voting
on all proceedingsin agovernmental body;

(5) dl working papers, researchmaterial, andinformation
usedtoestimatetheneedfor or expenditureof publicfunds
or taxeshy agovernmental body, on compl etion of the
estimate;

(6) the name, place of business, and the name of the
municipality towhichloca salesand usetaxesarecredited,
if any, for the named person, of aperson reporting or
paying salesand usetaxesunder Chapter 151, Tax Code.
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(7) A description of an agency’s central and field
organization, including:
(A) theestablished placesat whichthepublicmay
obtai ninformation, submitinformation or requests,
or obtain decisions,
(B) theemployeesfromwhomthepublic may
obtai ninformation, submitinformation or requests,
or obtain decisions,

(C) in the case of a uniformed service, the
members from whom the public may obtain
information, submitin-formation or requests, or
obtain decisions; and

(D) themethodsby whichthepublicmay obtain
information, submitin-formation or requests, or
obtain decisions;

(8) astatement of thegeneral courseand method
by whichanagency’ sfunctionsarechanneledand
determined, including thenatureand requirements
of dl formal andinformal policiesand procedures,
(9) aruleof procedure, adescription of forms
availableor the placesat whichformsmay be
obtained, andinstructionsrel atingtothescopeand
content of all papers, reports, or examinationg
(10) asubstantiverul eof general applicability
adopted or i ssued by anagency asauthorized by
law, and a statement of general policy or
interpretation of general applicability formul ated
and adopted by an agency;

(11) each amendment, revision, or repeal of
information described by Subdivisions (7)-(1¢);
(12) final opinions, including concurring and
dissenting opinions, and ordersissued in the
adjudication of cases;

(13) apolicy statement or interpretationthat has
been adopted or issued by an agency;

(14) adminigrativestaff manua sandinstructions
to staff that affect a member of the public;
(15) informationregarded asopentothepublic
under an agency’s policies,

(16) informationthatisinabill for attorney’ sfees
andthatisnot privileged under theattorney-client
privilege or confidential under other law;
(17) informationthat isal so containedinapublic
court record; and
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(18) a settlement agreement to which a
governmenta body isaparty unlesstheagreement
is confidential under other law.

Sub-chapter C. Information Excepted From Required
Disclosure

§552.132 Exception: Crime Victim Information

(@) Inthissection, “crimevictim” meansavictim under Sub-
chapter B, Chapter 56, Codeof Crimina Procedure, who hasfiled
an application for compensation under that Sub-chapter.

(b) A crimevictimmay el ect whether toallow publicaccessto
information held by thecrimevictim’ scompensationdivisonof the
attorney general’s office that relates to:

(1) thename, social security number, address, or telephone
number of the crime victim; or

(2) any other informationthedisclosureof whichwould
identify or tend to identify the crime victim.

(c) An election under Subsection (b) must be:

(1) madeinwritingonaform devel oped by theattorney
general for that purposeand signed by thecrimevictim;
and

(2) filedwiththecrimevictims' compensationdivision
beforethethirdanniversary of thedatethat thecrime
victim filed the application for compensation.

(d) If thecrimevictimelectsnot toallow publicaccesstothe
i nformation, theinformationisexcepted fromtherequirementsof
Section552.021. If thecrimevictimdoesnot makean el ection
under Subsection (b) or electsto allow public accessto the
information, theinformationisnot excepted fromtherequirements
of Section552.021 unlesstheinformationismadeconfidential or
excepted from those requirements by another law.

(e) If thecrimevictimisawarded compensationunder 56.34,
Code of Criminal Procedure, as of the date of the award of
compensation, thenameof thecrimevictimand theamount of
compensationawardedtothat victimarepublicinformationandare
not excepted from the requirements of Section 552.021.
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OVERVIEW NOTES

This section addresses the procedure to take if a victim of
domestic violence requests a new driver’slicense or personal
identification certificate number.

TEXASTRANSPORTATION CODE
TITLE7.VEHICLESAND TRAFFIC

SUBTITLEB.DRIVER'SLICENSESAND PERSONAL
IDENTIFICATION CARDS

CHAPTER 521. DRIVER'SLICENSES AND
CERTIFICATES

SUBCHAPTER M. LICENSE EXPIRATION,
RENEWAL, AND NUMBER CHANGE

8521.271. License Expiration
(a) Eachorigind driver’ slicenseand provisiond licenseexpiresas
follows:
(1) adriver’ slicenseexpiresonthefirst birthday of the
license holder occurring after thesixthanniversary of the
date of the application;
(2) aprovisional license expires on the earlier of:
(A) the 18" birthday of the license holder; or

(B) thefirgt birthday of thelicensehol der occurring
after the date of the application;

(3) aningtructionpermit expiresonthefirst birthday of the
licenseholder occurring after thedateof theapplication;
and

(4) anoccupationa licenseexpiresonthefirstanniversary
of the court order granting the license.

(b) A driver’'s license that is renewed expires on the sixth
anniversary of the expiration date before renewal.

§521.275. Change Of Driver’s License Or Personal
Identification Certificate Number

(a) Thedepartment shall issuetoapersonanew driver’ slicense
number or personal identification certificatenumber ontheperson’s
showingacourt order stating that the person hasbeenthevictim of
domestic violence.
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(b) Thedepartment may requireeach applicanttofurnishthe
informationrequired by Section521.142. If theapplicant’ sname
has changed, thedepartment may requireevidenceidentifyingthe
applicant by both the former and new name.

NOTES

(c) Except asprovided by Sections521.049(c), 730.005, and
730.006, the department may not disclose:

(1) the changed license or certificate number; or
(2) the person’s name or any former name.
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