UNI TED STATES OF AMERI CA

LI BRARY OF CONGRESS
COPYRI GHT OFFI CE

ORPHAN WORKS
ROUNDTABLE

TUESDAY
JULY 26, 2005

The Roundtable net in Room 2237, Rayburn
House O fice Building, Washington, D.C., at 9:00
a.m, Marybeth Peters, Register of Copyrights,

presi di ng.

PRESENT
MARYBETH PETERS
JULE L. Sl GALL

ALLAN ADLER
FRITZ E. ATTAWAY

JONATHAN BAND
M CHAEL CAPGOBI ANCO

DAVI D CARSON

ANNE CHAI TOVI TZ
JEFF CLARK

JEFFREY P. CUNARD
DONNA  DAUGHERTY
DONNA FERULLO

M KE GODW N

BRAD HOLLAND
ROBERT KASUNI C

LEE KIM
KElI TH KUPFERSCHM D

DENI SE LEARY

ALEXANDER MacQ LI VRAY

STEVE METALI TZ

Ll VER METZCGER

Regi ster of Copyrights

Associ ate Register for Policy
& International Affairs
Associ ati on of American
Publ i shers

Motion Picture Association of
Anerica

The Library Copyright Alliance
The Science Fiction and
Fantasy Witers of Anerica
Copyright O fice, Library of
Congr ess

AFTRA

Consortium of Coll ege and
University Media Centers
Col |l ege Art Association
Christian Recording Studio
Purdue University

Publ i ¢ Know edge

The Il lustrators Partnership
Copyright O fice, Library of
Congr ess

Cohn and Gri gshy

Sof tware and | nformation

| ndustry Associ ation

Nati onal Public Radio

Googl e

Recordi ng I ndustry Associ ation
of Anerica

Copyright O fice, Library of
Congr ess

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701

(202) 234-4433 (202) 234-4433



PH LI P MO LANEN
KAY MJRRAY

BRI AN NEVWAN
ROBERT QAKLEY
VI CTOR PERLMAN

GARY M PETERSON
JAY ROSENTHAL
ROBERT RCOZEN
LI SA SHAFTEL
MATTHEW SKELTON

PAUL SLEVEN
CHRI STOPHER SPRI GVAN

M CHAEL TAFT

DAVI D TRUST

JENNI FER URBAN

NANCY E. WOLFF

Phot o Mar keting Associ ation
Authors' Guild

Nati onal Vi deo Resources

The Library Copyright Alliance
Ameri can Soci ety of Media
Phot ogr apher s

Soci ety of Anmerican Archivists
Recording Artist Coalition
Director's Guild of Anerica
Graphic Artists Quild
Copyright O fice, Library of
Congr ess

Heal t h Spring Publishers
Creative Commons and Save the
Musi ¢

Archive of Folk Culture,
Anerican Folk Life Center

Li brary of Congress

Pr of essi onal Phot ographers of
Anerica

Associ ation of |ndependent

Vi deo and Fil m Makers

Pi cture Archive Council of
Anerica

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




A-GE-NDA
Openi ng, Senator O rin Hatch
Vel conme and I ntroductions, Marybeth Peters
Topic 1: Identification of O phan Wrks
Topi ¢ 2: Consequences of an O phan Wrks
Desi gnati on .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

12

137

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-ROCEEDI-NGS
9:00 a. m
SENATOR HATCH: | have always wanted to
usurp Marybeth Peters' role. She thinks | do all the
time anyway. This is a very inportant neeting as far
as |"mconcerned. This is a very crucial issue. 1've
had t o use so nany pseudonyns in ny mnmusic that |'mnot
sure peopl e know who owns the stuff that |I've witten.
Not that they care. |'mvery, very grateful to see so
many | um naries here at this table -- these tables, |
guess | should say, around this room
This is an inportant problem W would
like to solve it. W would like to have your best
i deas. There are several that want to do it in a
rigid fashion and others who want a nore flexible
fashion. | personally prefer a nore fl exible fashion.
W really love to listen to those who are real experts
inthis area |like yourselves. W would surely liketo
do everything we can to kind of resolve not just this
probl em but other copyright problenms as well.
Marybet h has been very helpful to us in
many ways. As you know, we got into trouble over on
the Senate side when we filed the Induce Act |ast
year. | jokingly said that we should destroy the

conputers after giving appropriate warnings of those
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who continue to pirate and steal copyrighted mnusic.

That caused such a furor because peopl e,
| guess, don't realize | have a sense of hunor. | got
nore nasty e-mails on that than al nost anything |'ve
ever done and |'ve done sone really nasty things
t hrough ny Senate service here.

W are very interested in this issue. W
are very interested in having your ideas. O course,
we would like to come to some sort of solution. The
| nduce Act actually was adopted by the Suprene Court
so | don't have to push that any nore. As you know,
there's no easy solution to those problens. W would
i ke your ideas on those as well. | just canme to pay
my respect and to let you know -- here, Marybeth.

M5. PETERS: No. |'mhappy that you' re in
nmy chair.

SENATOR HATCH. | know ny place. | told
themthat | have al ways wanted to usurp your chair and
your position.

M5. PETERS: GCh, | would be glad to give
it to you.

SENATOR HATCH: No, no. | know better
than that. W appreciate Marybeth. She has done a
lot to help us to understand these areas and these

i ssues. Let nme just get out of your hair and I'Il be
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very, very interested in what you come up with. "1l
be very interested in your suggestions and we'll try
to do what we can to carry them forward.

Mark Smith and | get along very, very
well. | think the world of himand the House nenbers
who worked very diligently on these i ssues. W've got
some very serious people over on our side as well.
Just tell us what to do and we'll do it. kay?
Thanks so nmuch

MS. PETERS: Thank you. Thank you so

much, Senator Hatch. | always wanted to have Senator
Hatch in ny seat. Good nor ni ng. | apol ogi ze for
being a little late. The traffic today was not

cooperati ve.

Thank you all for being here. For ne this
is anost inportant topic, one that | have cared about
for probably 23, 24 years. It raises lots of
extrenely conplicated and difficult issues, certainly
for aut hors, copyright owners, but also for those who
use the works.

| "' mgoing to introduce our teamand we are
going to l et you introduce yoursel ves before we start
on the first of the roundtables. Wat | planto dois
as soon as we introduce -- we get our introductions

over is turn all of this over to ny very able
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assi stant.

One of the things you love to do is have
an abl e assistant who will take the ball forward and
carry it throughout the day. "' m Marybet h Peters.

Technically the title is Register of Copyrights which
no one seens to understand as a title or be able to
spell right. It's good that the Congress put in
Director of the Copyright Ofice for those who m ght
wonder what the job was.

Jule Sigall, to ny imediate right, is
Associate Register for Policy and International
Affairs. He when he canme to the office expressed a
great interest inwhat | really had identified as what
do you do about unlocatable copyright owners. He
spear headed an effort inthe officeto identify issues
and to nove it forward. He actually has the
responsibility to put together the study.

There is a legal teamwi thin the office.
Several work for Jule and one works for David Carson
who just joined us. David Carson, nost of you know,
is the general counsel of the Copyright Ofice and
there's two sets of |awers who report to both David
and Jule. | have sone reporting directly to ne.

The key people who are on this team from

the office -- well, I'lIl start over here with Jule's
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people. To David' s right is AQiver Metzger and to his
right is Matt Skelton. They are attorneys in the
Policy and International Affairs Ofice.

To ny inmedi ate | eft i s Rob Kasuni ¢ who we
have affectionately called M. 1201. That is about to
start this fall. He is a principal |egal adviser to
t he general counsel so that is the Copyright Ofice
team |I'mjust going to turn it over to Jule and | et
himgo fromthere.

MR. SI GALL: Thanks, Marybeth. Before we
go around and i ntroduce the participants, | al so want
to say a word of thanks to the House Judiciary
Conmittee and Chairman Smith and his staff,
particularly Joe Keeley who arranged to allow us to
use this roomfor the next day and tonorrow, a very
nice facility.

It has air conditioning which is a
benefit. | was telling soneone earlier that if the
di scussi on doesn't go the way we would like it to go,
| will threaten to take this outside and we'll have to
do it outside to concentrate the mnd, if you will.

Let's go around and introduce the
participants. Just tell us who you are and who you
are representing and where you cone from Let's start

on this side.
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9
MR.  TRUST: Good nor ni ng. I'"m David

Trust. |I'mthe CEO of Professional Photographers of
Anerica and a few other photographic associations
under our unbrella but PPAis who |"mw th generally.

MR. SPRIGVAN. My nane is Chris Sprigman.
| teach at the University of Virginia Law School. 1|'m
here on behal f of Creative Conmons and Save t he Musi c.

MR ADLER: Allan Adler. I''m here on
behal f of the Associ ation of Anerican Publishers, the
National Trade Association for America' s book
publ i shers and journal publishers.

MR. ROSENTHAL: |'mJay Rosenthal fromthe
Recording Artist Coalition.

MR. PETERSON: |'m Gary Peterson for the
Soci ety of Anerican Archivi sts whose 4, 000 nenbers run
nost of the orphanages we are di scussing today.

MR PERLMAN: |'mVictor Perlman fromthe
Anmeri can Soci ety of Medi a Phot ographers. 1'mgeneral
counsel and nanagi ng director.

M5. MJRRAY: |'"'m Kay Miurray, GCeneral
Counsel of the Authors’ Qi l d, the |argest
organi zati on of published witers in the U S

MR MO LANEN: |'mPhil Milanen. |'mthe
Counsel for Photomarketing Association |International

whi ch gets about 26 billion orphan works a year.
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MR. WMETALI TZ: |'m Steve Metalitz with

Smith and Metalitz here representing the Recording
| ndustry Associ ation of Ameri ca.

M5. URBAN: |'mJennifer Urban. | teach
at the University of Southern California Law School .
| " mactually here representing Bien Bonita Metiez from
t he Associ ati on of | ndependent Video and Fi |l m Makers.

MR. MacG LI VRAY: Alex MacG livray here
for Muntai nview on behal f of Googl e.

MS. LEARY: Denise Leary, Deputy General
Counsel for Progranm ng at National Public Radio.

MR HOLLAND: |'m Brad Holland. [|'m an
artist and | represent an organization called the
Il'lustrators Partnershipwhichisinturnrepresenting
the Society of |Illustrators, the Association of
Medi cal Illustrators, the Association of Architectural
Il'lustrators, and the National Cartoonist Society.

M5. DAUGHERTY: |'m Donna Daugherty. |
represent Christian Recording Studio in Georgia and
I'"'m a songwiter and we are very interested in
recordi ng the public domain songs and t he ol der songs
in the '20s and the ' 30s.

MR. CLARK: I'"'m Jeff Cark representing
the Consortium of College and University Media

Cent ers.
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MS. CHAITOVITZ: |'mAnne Chaitovitz with

AFTRA. W're a national |abor union representing
tel evision, radio, and sound recordi ng perfornmers.

MR.  COPABI ANCO |"'m M chael Copabi anco
representing the Science Fiction and Fantasy Witers
of Ameri ca.

MR BAND: ' m Jonat han Band. Thi s
norning |1'm representing the Library Copyright
Al'liance which is a group of five national library
associ ati ons.

MR. ATTAVAY: Fritz Attaway representing
the Motion Picture Association of Anmerica.

MS. SHAFTEL: Lisa Shaftel, National
Advocacy Chairperson fromthe G aphic Artists Guild.
W are a national | abor union representing
illustrators and graphic artists.

MS. FERULLG. |' mDonna Ferullo, Director
of the University Copyright Ofice at Purdue
Uni versity.

MR GODWN:. |I'mMke Godwin. |I'ml egal
di rector of Public Know edge.

MR. SI GALL: Thank you. Just a word about
t he mi crophones. They are inportant not only so that
fol ks in the audi ence and everyone can hear what you

say but they al so are the nmeans by whi ch your comments
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get transcribed so it's inportant when you speak to
make sure you have a m crophone on. A transcript of
these two days will be recorded and made avail abl e
over on our website after the proceedings.

Let's start with the norning session
designated for Topic 1, the i ssue of Identification of
O phan Works. Let nme give you just a preview of the
format for this. For each of these sessions we wl|l
introduce the topic with a brief statenent about what
it entails and what we're interested in. Then we'll
open with sone questions and ask for your responses.
But we hope it's an open discussion.

After responses peopl e who have things to
say can chine in and partici pate and we can get a good
di scussion going back and forth not just between us
and yoursel ves but anong yourselves as well in termns
of reactions and ideas and thoughts to what people
have said, to what they have said in their witten
comments, and to other issues that are being raised.

This first issue is what | consider -- |
divide this orphan works issue up into sort of a
chronol ogi cal tineline. The first tineline is the
begi nni ng and how do identify a work whose copyri ght
hol der is | ost or unavail able. What steps do you take

to do that, to acconplish that task. That is the
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first task.

That's what we'll focus on this norning.
The questions and the coment should be directed
towards that precise question, trying to figure out
when a work that a user would Iike to useis, in fact,
an orphan work, when it receives a | egal designation
that would trigger steps down the road to encourage
the use of that work or other consequences. That's
t he second stage this afternoon and t onorrow norni ng' s
sessi on.

So we are focusing now on systens design
to identify when a work is truly orphaned, if you
will. Based on the subm ssions that we received,
there is sort of a spectrum of different systems to
acconplish that task. On one end of the spectrum
there is a very formalistic approach which says that
t he copyright owner in particular has to register or
do sonething affirmative to i ndicate their continuing
interest in the work. If they fail to do that, the
work woul d be considered orphaned. Then the next
steps woul d take pl ace.

On the other end of the spectrumis a nore
flexible approach in the sense that it wouldn't
require anything affirmative of the copyright owner

but it would be nore |like a reasonable search or a
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reasonably diligent search undertaken on a case-by-
case basis by the particul ar user to determ ne whet her
they can | ocate and identify the copyright owner. |If
t hat reasonabl e search i s undertaken and conpl et ed and
no copyright owner is found, then the user can go
forward and that would be the signal that the work is
or phaned.

I n between those two ends of the spectrum
there are a variety of proposals that involve
voluntary registries as opposed to nandatory
registries that are part of a reasonably diligent
search that sonmeone nmight make. There is a continuum
of di fferent approaches that peopl e have suggest ed you
could take to help identify accurately that a work
truly i s orphaned and one for which an owner no | onger
exist or the owner is no longer interested in
exploiting that work in any neani ngful way.

So that's the spectrum of systens that
peopl e have posed to us in the witten corments. The
open question is targeted for anyone who has proposed
a systeminvol ving a reasonably diligent search, an ad
hoc case-by-case systemwhere it woul d be based on t he
user nmaking a reasonably diligent search

For anyone at this table who has proposed

that sort of system the opening questionis, "Explain
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for us in your view what the downsi des of that system
woul d be." You have explained very well, | think, in
the witten coments what you think the benefits of a
system woul d be but the question for those who are
proposi ng such a system what, in your view, are the
potential pitfalls and problenms you mght run into if
you adopt ed that approach. That's a general thene, |
t hink, that you should keep in the back of your mnd
for all comments here.

One of our goals at the office is to try
to understand what the potential downsides are to any
particul ar systemor approach or view towards sol ving
the problem so that we can get a good sense of the
cost and benefits and the tradeoff that mi ght have to
be made in thinking about how to solve this problem
So the question is for anyone who believes in a
fl exi bl e case-by-case reasonabl e sear ch approach, what
are the downsi des.

MR. METALI TZ: Thank vyou. Whet her you
call it reasonable diligence or reasonabl e search or
due diligence, | think there are two pitfalls that we
have to watch out for. One is although I think many
of us are proposing that there be a single standard of
due diligence, | think we need to watch out for the

pitfall.
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There is a fallacy of thinking that nmeans
the sane thing with respect to each kind of work. |
think one thing that came through quite clearly in
many of the submissions is that what is required to
have a due diligent search, or a reasonably diligent
search, is going to vary a | ot depending on the kind
of work that is involved.

| think that is primarily because the
resources that are avail abl e out there to identify and
| ocate copyright owners are going to be quite
di fferent when you're tal king about notion pictures,
when you're talking about sound recordings,
phot ographs, graph work, graphic art.

This is why, for exanple, RIAA suggested
that one first step that ought to be taken m ght be to
convene sone sectorial roundtabl es for people who are
creating that type of work and people who are
interested in using that type of work -- particular
type of work m ght get together and try to hammer out
some specifics about what resources ought to be
consul ted, what steps ought to be the m ni numrequired
for due diligence.

| think the other pitfall, of course, is
inherent in this approach is it is not quite as

certain as, for exanple, an extrenely formalistic
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approach that says it depends on whet her the copyri ght

owner says sone nmgic words at a certain place at a

certain tine in a certain way. |If he does, it's not
an orphan work and if he doesn't, it is an orphan
wor K.

That has the virtue of sinplicity. It has
a lot of defects in our view The due diligence or
reasonabl e di | i gence approach i nevitably is not going
to give -- may not give you 100 percent certainty that
you have -- that the work that you, the user, are
maki ng use of is, in fact, an orphan work so it's not
totally certain.

MR SI GALL: Jon

MR. BAND: Yes, | would agree with Steve
on that, especially the latter point. The bi ggest
problemw th a reasonable effort search is you never
-- you don't know if want you've done will satisfy a
court and that what you' ve done really would be
consi dered a reasonabl e effort search. You don't have
the certainty.

| agree with Steve to have a systemthat
is highly formalistic doesn't work either because t hat
woul d seemnot to afford sufficient protection to the
copyright owner. Any of the formalistic systens would

al nost inevitably make it al nost too easy for the user
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to use the work so that is why we think that a
reasonable effort sear ch, notwi thstanding its
downsi des, is probably the fairest balance of the
vari ous approaches.

M5. SHAFTEL: | think one of the other
downsides is when you are |ooking at a reasonable
search you have to |l ook at who is doing that search
Uni versities and comercial entities have a |ot of
resources available to them but an individual person
who wants to copy t heir grandnot her's phot ograph m ght
not be thinking the sane thing when they are | ooking
at a reasonable search. | think that is one of the
downsi des as wel|. You are not going to have any
conpl ai ni ng.

MR. PERLMAN: | think that dealing with
the wuncertainty issue that Jonathan and Steve
nmentioned is the question of when is a search good
enough. | think at a m ni rumwe woul d need sone ki nds
of regulations or, at |east, guidelines that would
gi ve sone reasonable outline to the person trying to
nmake a search as to when it's okay to stop

MR. COPABI ANCO One of the dangers | see
is that if we are not careful, we mght set up a
systemthat allows basically automated harvesting of

orphan works. | think we need to be very careful not
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to have a systemthat does that. Cearly that nmay be
a goal of sone |arge corporations.

MR MJ LANEN: One of the concerns that
t he association with the photo i mages part of this has
is they process 27 billion prints a year. 99.9
percent of those are all orphans. W don't know who
t he aut hor of themwould be. There is no identifying
information but they are all copyrighted under the
I aw. When you do a reasonable search how do you
docunent that you have done it when soneone asks you
to reproduce an inage. Cearly if there is a nane on
it you have a place to start, at |east. You have
something you can do but in many cases there is no
identifying information. One of the downfalls of
having to do a reasonable search is just the record
keeping to show that you did a reasonabl e search and
whet her that needs to be a system you' ve followed
religiously which is sufficient, or if you need to
docunent each and every one of those.

MR.  PETERSON: | would say one of the
downsides in an archives is the fact that you are
dealing primarily with unpublished works. | ndeed, the
docurment may have an author and you may know the
aut hor of the docunent. You nmay not know nuch nore

than that. Then you are looking at the typical
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resear cher who nay use t housands of t hese docunents so
you are |ooking at the sheer volunme of search that
needs to be done for these unpublished manuscri pts.

MR. TRUST: | think certainly if you | ook
at the possibilities that are out there, how do you
verify that a diligent search -- not only what
constitutes a diligent search but how do you verify
that a diligent search was actually conducted? You
could open up an avenue where people could just
basically go through a checklist and say, "I've done
these things, can't find it."

| think that some searches will be better
t han ot hers, as Donna was sayi ng. Perhaps sonmeone who
has nore resources at their fingertips will understand
better how to do a search, how to conduct a search
Whereas, an individual in their hone nay just
basically go through the checklist that they pulled
off line sonewhere and said, "This is what we're
supposed to do so we can wuse this work. | did this
and now | can use the work."

| think the other issue is that when you
define so specifically, especially if it were defined
in statute what a diligent search is, then suddenly
you |lose flexibility. What is a diligent search

today? W may learn in a year or in two years through
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experience that is not going to be the standard that
we want to hold this by. There has to be sone
flexibility.

Maybe what a diligent search consist of is
a matter of regulation rather than statute, sonething
that t he Copyright O fice would | ook at. So you could
run into problens if we are toorigidinternms of what
we define as a diligent search and especially if we
put that in |egislation.

MR. Macd LI VRAY: | think one of the ngjor
issues here is to nake sure that we do have sone
flexibility without dealing withtoo nuch uncertainty.
The thing that | woul d encourage the Copyright Ofice
to consider is not just the very, very snmall scale,
t he one user who wants to make use of the work, but
al so the very, very large scale and talking in the
mllions of works. The little bits of uncertainty can
be very troubling for those | arge anounts of works and
in terns of making the wuses that this office
hopeful | y.

MS. LEARY: | spend a |l ot of my tinme doing
cal cul ations under Fair Use for the kinds of content
t hat we do. We are both creators of material and
copyright owners but we are also users and a |ot of

the stuff we do is transformative. Nonethel ess, ny
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concern -- we do agree with a case-by-case approach.

My concern would be that it not end up
like the Fair Use standards in which it is so case
specific that you are running a risk all of the tine.
| think it has to be by category of works. I n our
particul ar case we are often on a news deadline. It's
breaking news and so that needs to be taken into
account .

You know, how nuch tinme do you have as a
news organization to do the sort of due diligence
that's tal ked about. If we are doing a |long
docunentary that we plan a year ahead on Brown v.

Board of Education or sonmething, that's one thing

The sky is the Ilimt in terms of what people at NPR
want to use.

| nmean, | never know on a gi ven day where
they are going off so that one approach mght be
specific for noncommercial educational entities,
commercial entities, and factors that take that into
account . | think we need nore criteria than we
currently have even under devel oped case law. That's
t he downsi de of the case-by-case approach for us.

M5, WAXMAN: One concern wth the
standards for due diligenceis howit will be adapted.

Agai n, as everyone has pointed out, one size fits

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

nost. In ternms of the visual arts it's very hard to
search for inages even if they are regi stered with the
Copyright Ofice. | think there needs to be
flexibility in that area for what steps you need to
t ake.

One concern is that soneone will do sone
type of Yahoo or Google engine search and they will
come up with a user that may not be a legitimate user
and that is an issue along those lines. The other is
there is sone technology that is developing and
hopefully will inprove that m ght make visual image
searchi ng nuch easi er.

There is a nunber of image recognition
conpanies that are starting to come on the nmarket.
| " ve seen testing of someone nanmed E-day i n Canada and
Text Scout in Israel that have al nost changed i nages
into a thumb print that will be easier to search and
find them

MR. S| GALL: Nancy, can you introduce
yoursel f and who you represent.

M5. WOLFF: M train schedul e and wal ki ng
here didn't coincide conpletely. | represent the
Picture Archive Council of Anmerica. It's a trade
association of all the stock for the libraries so they

have | arge dat abases of i mages.
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MR ATTAVAY: Seens that everyone agree
that uncertainty is the downside of a flexible
standard but | think M. Perl nman suggested t he renedy
for that and that is guidelines. | think Steve
Metalitz described the kind of guidelines that are
needed. They shoul d vary dependi ng on the type of use
and the type of work being used. | woul d suggest that
the Copyright Ofice take a | ook at experience with
two sets of guidelines that |'ve been involved in over
the years. One was the Al Fair Hone Taking for
Educational Use Cuidelines. The other was the
University Milti-Media Fair Use Cuidelines, both of
whi ch, as far as | know, have worked pretty well. [|'m
not aware of any Ilitigation over either set of
gui delines. | think people are pretty happy, both the
users and the owners.

MR SPRI GVAN: So one downside of the
case- by-case approach i s uncertainty. | think sone of
the uncertainty is intractable. There are ways to
make uncertainty | ess acut e t hrough gui delines and t he
i ke but sone uncertainty is always going to exist.
There i s another downside which | think is conpletely
intractable and that's expense.

What you are going to set up in a case-by-

case systemis the necessity for every potential user

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

to do searches. You could inmgi ne some piggybacki ng
rules that all ow sone to benefit fromthe searches of
others but nostly searches are going to be private
information not available to others who want to do
searches about particul ar works.

You are going to distribute the cost of
orphan works to the public and you are going to make
peopl e who wi sh to use orphan works incur that cost
for each orphan work they wi sh to use. G ven the
intractable el ements of uncertainty, those costs are
likely to be at | east reasonably high. W have heard
some talk already this norning about a formalistic
system

Creative Commons and Save the Misic have
proposed such a formalistic system \Wat | want to
try to talk about a bit today later is that formalism
is not a pejorative. W have formalismin many areas
of law for a very good reason, it's cheap and it's
effective.

For exanple, when you buy a house you
record the title to your house and no one conpl ai ns
about formalismin the real estate recordation | awfor
a very good reason, your house is worth a | ot of noney
and if you didn't record the title, there would be

gigantic transaction costs that get in the way of real
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estate sales.

Houses have t hat characteristic. They are
expensive forns of property so we want certainty.
Vel |, copyrights have that characteristic, too, in a
different way. | own an object. | own a painting.

That doesn't necessarily mean | own the
copyright so unlike a |l ot of fornms of property where
ownership of the property is usually associated with
possession, in copyright oftenit is not so questions
of ownership becone quite inportant and they are
actually very often obscure, this entire proceeding |
think | ays bare.

So the formalistic approach | think has a
| ot of virtues which | hope to get to later. | think
if properly structured it would be quite respectfu
for the rights of owners and would be a nuch nore
efficient way to deal with this.

MR. ADLER. Regardi ng sound recordi ngs, |
t hink that addressing the issue of guidelines one of
t he probl ens that shoul d be | ooked at is the different
status of the copyright owners. Certainly thereis a
di fference between trying to find a record | abel, even
a small record label, and an artist who has sonehow
regai ned control over their copyrights or who have

never given up that control
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Add to that conplexity is the issue of
estates. Certainly estates of any recording arti st
would be hard to find so | think that naybe when
you' re dealing with guidelines you have to | ook at the
status of the different parties and there nay have to
be nore due diligence for sonme than for others.

M5. MURRAY: Yes. Just to respond to the
comment on the expense of having to do searches over
and over again. | think that could be addressed in
| arge nmeasure and a | ot of the uncertainty addressed
in large neasure. If the Copyright Ofice or sone
dat abase was set up to allow people who did do a
diligent search sinply in a self-reporting way set
forth the steps they took to do a diligent search and
to make this publicly avail able to others.

That could really allow people wthout
having to allow for piggybacking rules to actually
learn a |ot about the steps taken in the various
sectors that work and that don't work.

MR,  HOLLAND: | think it's safe to say
that nost artist would prefer that if their copyrights
be taken, they be taken on a case-by-case basi s rather
t han a bl anket seizure. But | think that since we are
tal ki ng about di li gent sear ches and or phan

desi gnation, we have to note that a |l ot of the work --
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"1l speak for illustrators here because | can speak
fromexperience with ny owmn work and know ng peopl e.

A lot of the wrk that is under
consi deration here was done before the 1978 Copyri ght
Act . During that period you have to distinguish
bet ween t he copyri ght hol ders and the aut hors so that
even after you have done a diligent search and
determ ned that a work i s an orphan, you nmay have only
determ ned t hat the publishi ng conpany t hat bought the
work fromthe author, in fact, may have required that
the author sell the rights as a condition of
enployment simlar to the all-rights contracts that
are being extracted from authors right now

Once you have found that the copyright
hol der is, in fact, out of business, you still haven't
established that the author of the work may have an
interest in that work. Wiile you have legally
ascertai ned that you may have a right to that work, do
you have a noral obligation to the work as well.

M5. URBAN. So as been nentioned several
times around the table, for film makers as well as
certainty is probably the biggest i ssue for reasonabl e
effort search. Those for the fil mnmaker who wants to
know when to stop and when they will have certainty

that they will be able to use the work. And al so
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because fil mmakers are, of course, copyright hol ders
as well and really depend upon their copyrights. They
like to be sure they are found if sonmebody is | ooking
for them

| agree with Kay that we could probably
approach this problemin part through all ow ng people
to record their efforts and |l etting ot her peopl e have
some gui dance perhaps conmbined with the Copyright
O fice based gui dance that Fritz and St even suggest ed.
W mght be able to conme to a | evel of certainty that
is acceptable even though we will never get to 100
per cent .

MR S| GALL: Based on those coments,
there are a fair amount of issues that people have
addr essed. There is a question of guidance that
people have as to what a reasonable search is.
Whet her that gui dance i s broad enough to enconpass al |
the different scenarios in which this situation m ght
arise, the individual photograph, the illustration,
t he vari ous ci rcunstances you m ght find, the question
whet her the user could be certain that they have
commtted or acconplished a diligent search, whatever
standard you mi ght have.

One question about the suggest for

guidelines and the suggestion for guidance and
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di scussing that the Copyright Ofice or soneone el se
convene parties in different sectors. The questionis
how do those -- where do those guidelines ultimtely
exist in the law or in regul ation?

How do you convey themto the public and
to the courts, whoever is going to be dealing with
t hese i ssues? Should they be in the [ aw? Shoul d t hey
be in regulation? Should they be, as | think the
exanpl e, as Fritz brought up, just guidelines that are
publ i shed sonmewhere but not formally part of any
regul atory schene.

The general questionis howdo you provide
t he ki nd of guidance that people seemto want to the
courts and to the public and to the searchers and to
the copyright owners? Wat do people think is the
best vehicle to do that is?

MS. PETERS: | have a question with regard
to what is sonetinmes called the CCUMC Cui del i nes, the
digital ones as well as the Al-Fair taping ones
Those were ones where the party sat down and got
together. At least with the All-Fair taping there was
some congressi onal push because that was the
unfini shed busi ness of the 1978 Act.

Both  of those in some way got

congressi onal bl essing although there was sone debate
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t hat one was in a nonsubstantive report and one was in
a substantive report and did that nake a difference.
| would just like to add when you are comenting on
that, does congressional blessing and what kind of
bl essi ng nake a difference?

MR. BAND: | think it would be better to
stay away fromcongressi onal bl essing or any t he ki nds
of negotiations that went on between user groups and
authors groups. | think that will just take a huge
anount of time, especially if you imagine trying to
have those kinds of negotiations and discussions in

every sector and then they have the same probl em of

rigidity.

| think technology is going to change and
over time wll nake searches easier and easier as
dat abases increase and technol ogy i nproves. | think

it would be better if as much as possible for
gui del ines to be set up by the various aut hors groups,
vari ous groups of copyright owners and creators about
what they think a reasonabl e search is.

| think to the extent that we have
dat abases that as much as possible that they be
charged with setting up the databases and conming up
with a database that works as well as possible for

them By the sanme token, user groups can set up their
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own guidelines as what they think are reasonable
searches and then ultinmately people will try to do the
best they can under the circunstances and if there is
ever a dispute.

Again, we have to renenber that the
i kelihood of an owner reappearing is very, very snal
in the vast majority of these cases and to a |arge
neasure this is what has been called the gatekeeper
problem how do you get past the l|ibrary genera
counsel, the publishing house general counsel to use
the work given that there is, again, a high
probability that the author is |long dead and no one
knows and it really is an orphan work in that sense.

To have a system that is just too

conplicated and bureaucratic will just not do the
trick. | think, again, it's just better to leave it
up -- let a thousand fl owers bl oom

Let every group kind of set up what they
consider to be a reasonable effort search and have as
many di fferent groups put up their own databases and
organi ze their own databases. Then ultimately if a
court has to decide sonmething, let it decide whether
the wuser did what was reasonable under the
ci rcumst ances.

MR.  GODW N: | think congressional
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bl essi ng works best when there is a large basis of
experience to draw upon. Here we are really solving
-- you know, we are taking our first stab at solving
t he orphan works problem It seens to ne that in
order to be -- you know, it's going to be the case
that whatever we cook up -- we neans everybody
invested in this issue -- whatever we cook up we are
going to find out that sone sets of guidelines don't
work as well as others.

W are going to have sone experience at
finding, for exanple, that sone systens that work wel |
maybe for film or nmusic don't work so well for
phot ography or for certain kinds of witing. It is
inmportant to have flexibility so we can have an
evol vi ng understandi ng of what due diligence really
ought to be.

Then t here m ght be sone day in the future
wher e congressi onal blessingis calledupon whereit's
appropriate because we have a very clear consensus
under st andi ng of what due diligence ought to be but |
don't think we are going to be there right out of the
starting gate.

MR. PETERSON: | woul d suggest that what
Jonat han said would work in the main but I'mnot sure

it would work for wunpublished docunments and in
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archi ves because therereally is no group to negotiate
with that represents the authors of those works. |In
that particul ar case i nsofar as archi ves are concerned
|*'mnot sure that woul d work.

Secondly, | think the question needs to be
put to -- this question needs to be put to the
publ i shers. In nmy case | would refer to acadenic
presses because t hey have becone so ri sk adverse. The
publishing margins are so small that not having
|awer's fees seens to be a good idea so they have
becone extrenely risk adverse and publishers are sort
of like little kids in grade school. Once a cold
starts, everyone gets it.

| think we need to find out what they
woul d accept as a good search or what would be --
should it be in law, should it be in regulation or
whatever. | think we can live with it wherever it is
as long as it serves our goal of getting information
out and havi ng people be able to use it and publish.

MR. ADLER: I would first like to just
thank the gentleman for that highly synpathetic view
of the industry that | represent which includes
acadeni c publishers as well. Wen | was listening to
t he di scussion before this about where the advocates

of the reasonabl e search approach were asked to talk
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about the downside, | sort of thought for a nonent of
the conment attributed, | think, to Churchill about
denocracy being the worst form of governnent except
for all the others.

That was the reason why, | think, the
publ i shers came out strongly in favor of a
reasonabl eness requi renment. Not because we t hought it
was wi t hout fault but because in thinking of the other
approaches to it we saw that it had a great deal of
nmerit interns of some of the other overall objectives
t hat we sought to achieve in allow ng orphan works to
be used nore than they can today.

| think in the sane way that | would say
that, again, using that as a metaphor, denobcracy has
a variety of different fornms of rules that govern
conduct in it. | think that here, too, we really
shoul d be fixated on whether they should all be in a
regulation or all be codified or left to the voluntary
devi ce of various industry organi zations.

| think that what we need to look at is
once we have identified these problens as we are doi ng
now, we need to see where the strongest points for
taking responsibility for providing guidance m ght
serve.

| think in ternms of the notion of
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congressional blessing, we should perhaps if not
involved at all, leave it only to the npost contentious
areas that can't be utilized in any other way because
| think the process is certain to be nore contentious
t han any ot her invol ved.

| think we would want to rely, on the one
hand, on various industry representatives or various
artist representatives who best know the problens
associated with particular kinds of works that they
use to help describe the ways in which today from
t heir own know edge t hose works are kept track of and
how one mght be able to follow a |ogical search
pattern in order to be able to reach a concl usion at
the end that one has done what would be considered
reasonabl e, al beit having failedto ultinately achi eve
t he goal of the search

And then with respect to the issue of
regul ation, | think once we have seen how sone of this
can becone devised by the private sector, | think it
may nake sense to codify those in regul ation that seem
to be clearest, that seemto be npbst useful not so
that there would necessarily be any kind of
consequence attached to whether or not you have or
have not adhered to them but nore to the point that

it would nake them nore famliar to people and get
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them out to people and give greater credibility to
peopl e and being influenced by them

MR. ATTAVAY: Wien Jonat han was speaki ng,
| found nysel f agreeing with everything he was sayi ng.
| started to get nervous. Toward the end | realized
where he might be going and | felt the need to say
sormet hi ng. | think guidelines can or cannot have
congressi onal endor senent .

| don't know that makes a whole |ot of
difference. | think what does make a difference is
that they be the result of reasonable accommodati ons
of the interest of both users and owners. They can't
be set up unilaterally by one group or another.

A group of wusers can decide that a
reasonabl e guideline is that you | ook at the work and
that the nanme, address, and tel ephone nunber of the
copyright owner is not there and thenit's fair gane.
That's not the kind of guideline we're tal ki ng about.
W need to be tal king about guidelines established
anong users and owners that reasonably take into
account the interest of both groups.

MR. MO LANEN: Havi ng been through this
route before in 1995, the photo industry, including
M. Trust's predecessor, M. Perl man, and many ot hers,

users and producers as well, did cone up with sone
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gui del ines for the photo industry. For 10 years t hey
worked really well, | think. Got a lot of the
[itigation and contentiousness out of what was goi ng
on but the industry has noved on. Digital has changed
substantially and made it nmuch nore difficult for
peopl e to conply.

In the process over the last 10 years we
have asked the office a couple of tines to kind of
give a blessing to the guidelines that we had conme up
with. They determned that they really didn't have
the authority to do that.

| woul d suggest that even if you don't get
congressional blessing on what is adopted, | think
getting office authority where they determ ned that
there is an industry consensus that nakes some sense
and they decide that there has been sufficient input
fromvarious nmenbers of the industry that they could
gi ve a bl essing to an i ndustry proposal and maybe have
the authority towithdrawthat if they | ater determ ne
that it's not a good idea what the industry has cone
up with but give you sone authority to give sone
bl essings to i ndustry proposal s and naybe gi ve notice
to the world so that anybody who thinks that these
gui delines aren't sufficient they have an opportunity

to cone in and say here is where their problemis.
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Utinately then even if obeying the
guidelines isn't the sane as having to obey a law, it
would at least say to any court that is asked to
i nterpret whether or not a reasonabl e search has been
conduct ed. Well, you followed the guidelines and
t hose all made sense and everybody had an opportunity
to participate in drawi ng those up so the court would
say that was reasonable if they foll owed them

MR. PERLMAN: A nunber of us at this table
probably have mniddle-of-the-night flashbacks to 10
years ago. W had two parallel and very sinilar
endeavors going on. One was the CONFU which | view as
at | east a quasi-governnental endeavor. The other was
the CCUMC which was much nore of a private industry
ki nd of project.

| don't think it's accidental that the
CCUMC endeavor succeeded in com ng up with guidelines
t hat have been working very well and CONFU was, in ny
opi nion, a disaster of alnobst Biblical proportions.

MS. LEARY: My Concern would be if the
library has to take a role in this is that it not
become some unfunded nmandate on top of all of the
ot her work that you have and then the industry, all
t he users and owners, come up with a set of guidelines

that are reasonabl e.
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They are held up potentially for comrent
or whatever out of the woodwork. People who have a
very oddball idea of what they are entitled to. I
think if there were going to be that Ievel of
i nvol venent by the office, | would beg you all to make
sure it's funded at whatever |evel is appropriate.

MR. SI GALL: One of the suggestions inthe
comments we received about a reasonable search
st andard and approach was that it woul d be potentially
a defense to an infringenment claim You coul d say
that you' ve nade a reasonabl e search and, therefore,
your renedi es that coul d be i nposed agai nst you woul d
be limted in certain respects.

The question related to guidelines and
that type of approach, is it the thought that a
statute would be enacted that provided that kind of
defense to an i nfringenment clai mand the courts woul d,
at the sanme tinme as these guidelines being devel oped,
woul d deal with these on a case-by-case basis?

O would these guidelines have to be
devel oped in advance of any statutory change to
address the problens? O would they be parallel
efforts in some respects for those who are proposing
t he guidelines be devel oped and considered? Wuld

this be sonmething that would be in parallel or in
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sequence in terms of the devel opnent of the issues?

MR. BAND: | would think that they would
develop in parallel, especially if you have a very
fl exi ble concept of guidelines. | nean, | think if
the industry groups and the user groups can sit down
and work out an agreenent, that's great but we know
how long it takes and we know how unlikely that is to
happen in our lifetines.

G ven that, you know, | think we have a
nore flexible approach but we shouldn't hold up a
statutory solution to this problem waiting for
guidelines to energe. | think it would just be easier
to go ahead, have a statute that tal ks about in very
general terms what a reasonable effort search is, and
then at the same tinme groups on their own or together
woul d be devel opi ng gui del i nes.

| f the Copyright Ofice wants t o encourage
people to do that or to participate in sonme way, that
woul d be great if they want to facilitate it in sone
way. But at the end of the day | think the solutions
need to be done by the individual groups or groups
wor ki ng t oget her wi t hout too much office invol verment.

| think the mnute the office gets
i nvolved again it just becomes a whol e ot her bal | gane

and | think it takes nore time and is less likely to
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lead to a quick solution to this probl em

MR. METALITZ: | would just like to say on
behalf of RIAA, at least, and | think many of the
ot hers that made thi s suggesti on, our proposal was not
that this be a defense to infringenent but that it be
arenedial limtation. It would still be infringenent
if no other defense applied if their use were no
applicable but there would be limtations on the
renedi es.

| think it's inportant to recogni ze the
flexibility that the courts al ready have under current
lawin the area of renedy. Certainly if the statutory
damages are involved they have a great deal of
flexibility. O course, the statue tells us that
wor ks that are not registered before the infringenent
commences aren't eligibletoreceive statutory danages
anyway which is yet another Ilimtation on the
exposure, let's say, that the user mght have in this
ci rcumst ance.

While there may be some things in this
sphere that do require legislation, | think M.
Moi | anen' s suggestion that possibly conferring sone
statutory authority on the Copyright Ofice would be
necessary in this area.

There is also a lot that could be done
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wi t hout statutory -- without any statutory change. |
think certainly convening these roundtables, these
sectoral groups, getting themtogether, as M ke said,
these guidelines will work best if they are based on
experi ence.

The fact is there is already a |ot of
experi ence. There are people who every day are
undertaking this job of trying to |l ocate and identify
copyright owners. Sonme of themwork at libraries and
archives and so forth. Qhers work for the copyright
i ndustry and record | abels, notion picture studios,
publ i shi ng houses. There's a |l ot of expertise al ready
out there that | think can be brought to bear on this
to try to devel op some good gui del i nes.

| think there are other steps that can be
taken, again, wthout legislation that would help
facilitate this such as bringing online all the
Copyright O fice records regarding registration, not
just the post-1978 records. There were several
subm ssions that suggested this. 1t wouldn't require
-- obviously it would require funding but it woul dn't
require substantive | egislation.

MS. PETERS: We actually do have a process
by which we are going to bring themonline. | think

the estimate to bring them all online was sonething
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like $35 mllion. W are going to segnment them and
actually, | think, even this year we are preparing one
for the 2007 budget to start that process. | think we
are going to go with the ones are nost needed first
and then work backwards. So, yes, we're doing that.

MR GODWN:. | think that keeping in mnd
that one of the goals that we have here in attacking
t he or phan works problemis to see that nore works get
out there and they are usable and they are not
needl essly | ocked up. One concern is going to be that
if you make -- if you require that a critical path
t hat i ncludes the devel opnent of sectoral guidelines
that may hold things up for years.

In contrast if you have a paral |l el process
like the one that Jonathan described, | think you
actually create incentives for the sectoral groups to
get off the dine. |f they see cases beginning to
devel op or they see precedent's being set that fall
out the wong way either for users or for owners, you
know, that drives people to the table so I kind of
favor a parallel process.

MR. TAFT: | think one thing that woul d be
hel pful would be a body of case studies. | nean,
everyone around these tabl es here deal with different

kinds of creators with different problens and there
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are di fferent individual guidelines for addressing the
i ssues of different kinds of creators. | deal a |ot
with traditional perfornmers, often anonynous or sem -
anonynous, if one can be that. It would be very
interesting to see case studies of different
approaches, what worked and what did not work.

Certainly where there has beenlitigation,
it would be very interesting to have a body of
know edge sonewhere centrally where you could gototo
| ook at how ot her peopl e have approached this general
probl em before you try to establish any general
gui del i nes.

MR.  COPABI ANCO I would just like to
caution that it's inportant to keep in mnd that the
technology that we live with every day and the
Internet and database technology and conputer
technology is evolving very rapidly. A solution to
t hese problens that may seem appropriate today five
years from now may seem conpl etely ridicul ous.

MR. SI GALL: M next question is about the
role of registries. | want to nake sure that any of
my Copyright Ofice colleagues if they had any
guestions to continue this discussion a little bit
further, that they have a chance to.

MR. METZGER: | have one question for the
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people who | think there were a couple of comments
saying that it mght be a good idea to allow the
peopl e who had done searches to put the results of
their searches on a voluntary copyright database. |
bel i eve, Kay, you nade that comment.

| was hopi ng you coul d comment on how t he
probl em of inaccurate information would be addressed
t here. O her people have comented that a |ot of
peopl e m ght not be very good searchers. They m ght
put false or msleading information on this voluntary
dat abase and nobody woul d be policing it.

M5. MURRAY: Well, our idea was to require
as part of a diligent search for whatever benefit you
could get fromthat to actually make your database
entry an affirmation of a diligent search setting
forth the steps that were taken and have this be, you
know, admi ssible, obviously in court in case of
l[itigation and, as | said, to make it an affirmation
of good faith and diligence.

M5. URBAN. W had al so suggested that the
reasonable effort search could possibly be filed
somewhere and it would include an affirmati on of good
faith given that we need flexibility because, as we
have discussed around this table, what will be a

reasonabl e search will change. It will depend upon
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what kind of media with which you' re working having
people at |east make the statenent that they are
engaging in a good faith effort we thought would
address that problem

MS. PETERS: | actually had a question
that was going on that line, too. | was just trying
to figure out exactly what you' re suggesting be put
online. | actually did the searching for the Library
of Congress probably for about three years and did
phot ographs and notion pictures and soundtracks or
whatever. After that they hired a | awer who did t hat
pretty full time and the efforts were considerable.
The search results were consi derabl e.

Are you suggesting that you put all of
your efforts online what you found, where you | ooked,
or isit just nore |like a skeleton, "I was | ooking for
an aut hor of a photograph,” and all the steps that you
went through wi thout putting what you think are the
facts that you found.

M5. URBAN. So we were a little vague on
that. | think there probably was a very good reason
which is the chall enges that you nmention and the fact
that 1 think we felt we weren't probably in the best
position to decide exactly what it mght |ook Iike.

This second thing you nmentioned was nore
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along the Iines with what we were thinking, sonething
like alist of the kinds of things that you did not in
terrible detail but enough to give a court or the next
user sone idea of where you | ooked conmbined with an
affirmation that you nade t hese efforts in good faith.

MS. PETERS: So what you're really saying
is that part of the search would be | was trying to
identify the author of name the work. It is a
phot ograph so you woul d have that piece as part of it
SO you are tieing it to a particul ar work.

M5. URBAN: Ri ght . And that is one
chal | enge because if a work is an orphan, of course,
it doesn't have the nane of the author. It probably
doesn't have a title so there would have to be a
description of the work, | think, on that statenent.

MS. PETERS:. Probably there is. You do
know what the work i s but you may not know t he aut hor.
In my search it was rmuch nore that | didn't know who
the current owner was. | had a clue and | went down
t hat path and people would tell nme they didn't own it.

| was tracking them and sayi ng, "But you
registered a renewal so what did you do with it?"
That kind of thing. Phot ogr aphs were probably the
nost difficult or illustrations where you don't have

that. A lot of it there was a clue to start but the
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path got cold pretty quick

M5. MURRAY: | would just, you know, want
to point out, too, that there are lots of published
wor ks, even works that were published not too | ong ago
where you m ght know who the author is. You m ght
know who t he publisher is but you may have a very hard
time finding that author and if it's gone out of
print, it's likely that the publisher doesn't own the
rights anynore, that the rights have all reverted.

| would just say we hadn't really fl eshed
out our ideas too much either but we did do a survey
of our menbers which are part of our subm ssion to the
office and our reply conments. W asked them what
ways did you -- by the way, it's very interesting 85
percent of the people who took the survey said that
they had rarely or never failed to find the author of
a work that they wanted to use in their works.

Anyway, we did a list of the methods. W
asked them how they -- what steps they had taken in
t heir search. You could actually envision it as a
checklist actually that you could just check the
boxes. You know, contacting the work's publisher,
ot her publishers that published this author, the
Copyri ght Ofice, online research, directory

assi stance, \Witepage.com that sort of thing.
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MR. TRUST: | appreciate the conments by
Kay and Jennifer. | want to put this in perspective
of a phot ographer, though. | think that the searches
that will be conducted for the billions of photographs
that are created each year, | think those searches are
going to be fairly unsophisticat ed.

| think a systemlike this you are running
the risk of adding one back search on top of another
bad search and that it can really just becone a
ni ght mare, at |east froma phot ographer's standpoint.
Really that is ny concern.

By the way, | mght point out that could
wor k agai nst the consuner as well as the creator so
just have the worry that addi ng one search on top of
anot her, especially as it pertains to the work of our
nmenbers, | think that you are going to find pretty
unsophi sti cat ed sear ches t aki ng pl ace, not sear ches by
peopl e who are actually skilled at conducting those
ki nds of searches. They are going to do their best
but they are not going to be up to standards and you
are going to be adding one bad search on top of
anot her.

MR CARSON: It's not clear to ne what the
proposal is wth respect to the consequences of

posting that kind of a search. One extrene | could
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i mgi ne a proposal that says if you do a search and
you post your results and you show, "I did all of this
and | couldn't find the owner,” then | can rely on
that search | don't have to retrace those steps.

I'"'m not sure if that's what's being
proposed. The other extrene m ght be you put that up
and it's just sort of general guidance for other
peopl e on things they m ght want to do when they are
searching for other works. But it's not clear to ne.
What exactly are you proposing would be the
consequences of soneone putting those steps up and
maki ng t hem avail able to ot hers?

M5. MJRRAY: In the context of possibly
changing the statute to allow for a limtation on
remedi es, upon the conduct of a diligent search this
ought to be part of that diligent search. The benefit
of it could be great for those people who would rely
on the database to get sone guidance for doing their
own sear ches.

As to the point where there could be one
bad search on top of another, | think it would be
interesting if you could do so to pull your nenbers
ki nd of the way we did or your constituents the way we
did to find out what people are doing and what their

rate of success is.
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| just think this could be both a great
basis for getting information anong all the various
sect ors about how peopl e are conducti ng t hese searches
and what uses -- you know, how people are doing it and
the | evel of success they're reaching.

MR. CARSON: Are you suggesting that | can
use your search efforts and what you report as the
result of your search efforts as a substitute for
engagi ng in ny own search?

M5. MURRAY: No, not at all. Not at all.
| "' m suggesting that if you' re | ooking for John Snmith
who published this book that went out of print 20
years ago, you mght benefit greatly from a search
t hat was done for the same guy a year ago. You can do
t hose steps again.

Wth technol ogy advancing the way it is,
it's quite likely that you could find himthe second
ti me around, but at |east you woul d know of a place to
start. You could go to a database and find out what
somebody who was backed up by a university and

research assi stance was able to do and go fromthere.

M5. WOLFF: | think there are benefits of
havi ng people share infornmation. | think that is
goi ng to happen anyway. | nean it seens |like no one

can resi st sharing information on the Internet. There
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are nore blogs every day. | would hesitate making it
part of any kind of regulation or requirement to have
people's efforts put up there.

| think what woul d be nuch nor e benefi ci al
if there were, for exanpl e, maybe just guidance as to
where you could go to different organizations and
associ ations that had information and if there was
maybe a page on the Copyright Ofice website or trade
associ ations, organi zations, and different sectors of
various rights holders and users that had their own
websites or things |ike that.

| think to have the extra |evel of sone
type of required, "Here's what | did to find Joe
Smith," just adds nore and nore | ayers and the ability
to perhaps either rely on bad information or say |
don't need to do it nyself.

MR.  GODW N: | think in the public
knowl edge comrents we did anticipate that subsequent
users of the work would be able to piggyback on the
efforts of the original search. Wat we anticipated
was that this would be perm ssive rather than -- in
ot her words, this is sonething that they could do but
if it turns out that the original search is fraudul ent
or there is fraudul ent i nformation posted or if sinply

i nadequate, then you take on that risk as well.
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One of the things we want to do is unl ock
the possibility, say, of individual creators or
reusers or transformative users to cone along and
per haps pi ggyback on the searches of a university or
t he Copyright Ofice or whoever. W do anticipate the
possibility of using that but the search that yourely
on only protects you to extent that search is really
a good one and we'll have to figure out what that
neans.

MR. BAND: And | think this goes back to
Aiver's original question whichis the searchis only
as good as the person who did the search. To the
extent that | want torely on it or build onit, that
woul d be sort of -- | would be unnoticed and it woul d
be ny ri sk.

If I rely on one of Donna's searches from
sormeone who i s skilled in the university context where
they really do the right thing and do an exhaustive
search and it was very recent, then maybe if | choose
torely onit, then maybe | will be able to convince
the court that was a reasonable effort search. On the
ot her hand, if soneone relied on the search | did and
| have no idea what |' mdoi ng, you know, a court could
concl ude ot herw se.

| think it all depends -- again, that is
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ultimately the benefit of keeping sonmething that is
very flexible and not a statutory requirement or
anything. Then conpletely the utility of the system
is up to the people who use it and up to a court
viewing it.

| think the kinds of things that Kay is
tal ki ng about coul d be very hel pful to see what ot her
people did and then decide, "I can do that. The
technology is new. That was a couple years ago and
now |l can go further.” O you could say, "They | ooked
at it but that was a crummy search. |'magoing to have
to start from scratch.

Agai n, a very flexibl e systemand everyone
t hen can nake their own determ nation as to what they
think is a good search and it's up to themand if they
make the right decisions, they are in good shape and,
if not, it's all on them

MR. METALITZ: | think just to put this
discussion in a little bit of context, the idea of
posting what you did, | agree, by the way, wth Kay
about pi ggybacki ng. Piggybacking at your own risk to
nme ki nd of involves into don't piggyback or don't rely
on it which | think is the right outcone.

| think the context this mght cone up in

our proposal is that, at least in general, a user who

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

wants to claimthe orphan works status should post a
notice of intent to use the work and should try to
identify the work and spell out to some extent, at
| east, what steps have been taken to try to identify
and | ocate the owner.

| think the advantage of this is that it
woul d be, in a sense, a failsafe for copyright owners
whose works are about to be used. If they were to
check this database, they would, at |east, have --
obviously there are difficulties with describing and
i denti fyi ng works of such phot ographs or graphi c works
and so forth.

At least it would increase the likelihood
that the copyright owner would be I|ocated and
identified which 1 think we should rem nd ourselves is
t he purpose of this exercise. The purpose is not to
enabl e users to use works without perm ssion of the
copyright owners. It istotry to facilitate getting
the users and the copyright owners together so that
t hey can reach an agreenent upon the use of a work.

| think one step that may facilitate that,
it's not a panacea by any neans but one step that may
facilitate that would be a general requirenent,
perhaps with some exceptions in the hot news areas, as

Deni se nmentioned, for a user to post a notice of
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intent to use.

MR. Macd LI VRAY: It's al ways dangerous
when | feel like I'"mconpletely agreeing with Steven.
| would say | do conpletely agree. W do have to
remenber here, and one of the biggest problens, |
think, with the reasonabl eness approach is that there
are a couple of mmjor opportunities the Copyright
O fice has here.

One is, of course, getting nore use of
this work but the second is to make copyright hol ders
nore |locatable to nake it so that people who want a
i censed content, as ny conpany certainly does i n many
respects, can be able to go find those people and
i cense the content.

Internms of what M. Metzger saidin termns
of the problemof the errors in this type of database,
it's also an opportunity. It's an opportunity for
copyright holders, particularly if there is sone sort
of delay there, to be able to correct the errors and
to point out where they are | ocatable which | think is
a huge opportunity for us.

MR. HOLLAND: Yeah, | would just like to
second David Trust's observation that this m ght work
better for authors of witten material than, say,

phot ographs or illustrations for a couple of reasons.
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One, a book has a specific title just the way a notion
pi cture does. | f you are |ooking for Charlie Chan
Story, it probably has a nane that everybody can agree
was its nane.

The sane thing with a novie. A novie has
atitle that everybody can agree. Everybody know what
Gone with the Wnd was. If you're talking about
phot ographs and illustrations, you are often talking
about work that has no title.

Also in terns of volume, even a prolific
aut hor. Has anybody ever tapped |saac Asinov? Even
a prolific author like that would have, what, a
t housand books or sonething under various nanmes. A
phot ographer may do that many phot ographs in a couple
of weeks. Well, yes, a couple of days.

Illustrators less so but a prolific
illustrator will still have several thousand works all
of them unnaned. Then there's the case of
immgrations and plagiary where an imtation of a
picture is so close to the original that even the
aut hor of the original has to | ook twi ce to know whi ch
is his and which is the copy.

MR. ADLER: I n our conments the publishers
had opposed any mandate with respect to either a

requi renent to sonewhere post the results of one's
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search or for a notice of intent to use. Qur thinking
on the two of them was somewhat different and then
sort of canme to one place on an interesting point.

Wth respect to the issue of the posting
of search steps, | think some of the comments that
have been nmade clearly identify sone of the dangers
with respect tothe utility of allow ng reliance upon
them especially for the piggybacking concept and,
again, renenbering, as Jonathan had said, if the
orphan works concept is what | think is generally
understood it is, we expect that the copyright owner
will energe very rarely in those cases.

At | east under this concept, the only real
pur pose of knowing or being able to docunment one's
steps is in the circunstance where the copyri ght owner
energes, at |least with respect to the person who has
actually conducted the search. VWhat we are only
tal ki ng about now is whether or not a requirenent to
post one's search steps m ght be useful to other would
be users who conme sequently.

One of the things that | think we are al so
concerned about is the extent to which we are changi ng
basic principles of copyright |aw Ri ght now, of
course, when you are going to nmke use of a

copyrighted work, there's absolutely no requirenent
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that you publicize your intent to do so. To do so, to
have any requirenent that you would do so, | think
would have a very significant, «creative, and
conpetitive consequences.

For exanple, | think that in ny own
experience | remenber years ago how Congress reacted
to its know edge that the Freedom of Information Act
was being used nore by industry to see what other
i ndustry elenents, its conpetitors, was doi ng rather
than to find out actually what the governnment agenci es
wer e doi ng.

| think in this area it would go without
saying, for exanple, that it would be of great
interest, say, to Paramount to be able to find any
evi dence of copyright searches, orphan work searches,
or notices of intent to use that were undertaken by
Di sney. | think the sanme thing would be true in
al nrost any ot her area.

Wi | e t he copyri ght | aw  doesn't
necessarily in this area have to facilitate the
conpetition, | thinkits creativity and conpetition go
hand in hand in this sense. | think that we woul d
want to think really hard before we woul d mandate in
any way the requirenent that people would have to

disclose their intent to use a particular work for
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what that mght nean to people who mght decide to
preenpt their ability to do so by doing so ahead of
t hem

| think the same is true even with respect
to search steps. The nore one, in fact, provided a
cl ear roadmap of the search that was conducted, the
nore it mght indicate, in fact, what it was that
person contenplated in doing with the work once it
| ocated the copyright owner. |'mnot sure that it's
necessary to be able to facilitate orphan works
searches as to provide that kind of information.

MR, SI GALL: Let me just ask a genera
guestion based on sonething that Steve brought up. |
just want to get a sense fromthe folks in the roomif
there is general agreenent to his opening statenent a
few m nutes ago that the purpose of this whatever we
do with respect to orphan works is to encourage nore
owners and users to get together, first and forenost,
as opposed to sinply creating a potential exenption or
nore freedomfor users to use works generally. | want
to see if anyone agreed with that statenent that Steve
put out.

MR SPRI GVAN: It's nice to encourage
owners and users to get together but | think one of

the problens in this particular category of works is
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that we have owners who are not particularly
interested in getting together with users. W have
owners who for one reason or another, typically
because the work i s not produci ng revenues that woul d
nmerit their actively managi ng the property, we have
owners who are not particularly interested in taking
action.

I f we think that those kinds of owners are
going to take action, then, for exanple, we m ght
think a private solution like Creative Commons
licenses would be a good solution for those owners
because they would -- if they thought there was sone
use of their works that could be made and they didn't
t hink t here was a conmerci al | oss i nvol ved, they m ght
cone and do a Creative Conmons |icense and license
t hose works on whatever terms, sone-rights-reserved
terns, they preferred.

Creative Cormons doesn't think that is the
solution. For owners who are properly incentivized,
for owners who believe they have sone interest either
a personal financial interest or a kind of altruistic
interest in putting their works out, then Creative
Commons is there for them but this is not the
solution, as we said, in our comments for the category

of orphan works.
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| would state the objective a little bit
nore broadly which is that these works, orphan works,
i ke other works, have built on our culture and they
shoul d be availabl e to hel p build our culture further.
The copyright system makes works avail able, does a
good job of nmaking many works avail able through
licensing where owners are readily identifiable and
that is right and good.

The copyright systemcoul d do a better job
of making works available where owners don't make
t henmsel ves identifiable and that is, | think, the
broader statenment of the problem

MR GODWN. Jule, | sort of agree with
Steve but | want to add to it. | mean, | think that
a properly constructed orphan works solution both
creates incentives for rights holders and woul d-be
licensees to get together and frees up works that
ot herwi se woul d be | ocked up for | ack of being able to
identify a rights hol der.

| nmean, | don't think that these are
i nherently antagonistic goals. | think that if we
properly construct this anyone who goes through the
or phan works process is going to identify the rights
hol der when he's identifiable. |If he can't identify

the rights hol der, then he has a process. That is one
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of the things that we said expressly in the public
knowl edge comments.

W saw t he primary probl emas bei ng one of
freeing up works that were |ocked up for I|ack of
identifiable rights holders but we constructed our
comments al ways with an eye to creating incentives for
rights holders to cone forward or for the proper
dialogue to occur between rights holders and
l'i censees.

MR.  BAND: The way | would define the
problemis that -- or the objective here is to allow
uses of works that have very | ow or no econonic val ue
but have high cultural and educational value. If it
turns out that the work does, in fact, have sone
econoni ¢ val ue then, of course, the right holder (a)
will be found or will enmerge from the weeds and
something will be worked out probably.

But | think, again, in the vast majority
of the cases we are talking it is orphaned because it
has no economic value. |If it had econom c value it
probably woul d not have been orphaned and we woul dn't
be in this situation.

MR ATTAVAY: I would think that the
obj ective of this process is tw-fold. One is to nmake

the existing systemwork better by hel ping users and
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owners to get together. The other objective is to
create a safety valve for users that genuinely cannot
find an owner so that they can use a work,
particularly for transformative purposes.

Somet hi ng t hat Chri st opher sai d struck ne,
that Creative Commons is one way for users who sinply
don't care if other people use their work to allowit
to be used. | want the record to show that there is
a major distinction between owners who sinply don't
care if their work is being used and owners who don't
want their work to be used whether it is a notion
picture studio that is resting a filmfor a few years
before re-rel ease, or an i ndivi dual who sinply doesn't
want his letters published in soneone el se's book.

| hope everyone here is in agreenent that
we are not tal king about instances where the issue is
not whet her a copyright owner can be | ocated but the
issue is that the copyright owner doesn't want other
people to use his work. W are not tal king about the
|atter, | hope.

MS. SHAFTEL: | can't think of any
i nstance where professional artists would not want to
be paid for their work. | say professional meaning
this is our profession. This is not ny hobby. This

is how !l earn ny living.
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In this day and age due to | ower fees for
illustration and phot ography, conpetition from stock
imges, it is very difficult for an artist or a
phot ogr apher to nake a decent living working full-tinme
only creating their work. Mst of us have other jobs
that we do as well.

What nmay seem like a pittance to
corporations of a royalty for a small or linmted
usage, $50 here, $100 there, adds up to a lot to us
over the course of a year when it's one illustration
here for one use, one photograph there for another
use. W are talking about ny electric bill each
nont h.

It's a very different playing field for
i ndi vidual creators than it is for corporations.
There is certainly nothing stopping a creative
i ndi vidual from posting their illustrations, their
phot ographs on a website and posting a notice that
says, "Anybody can use this."

It's out there for everyone to use and
that is still part of what our existing copyright |aw
is. It is certainly the primary purpose of, for
exanple, a list of potential users who are descri bing
a use that they want to make the material for a visual

artist to be able to check that |ist periodically on
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their owmn free will to see if any of their works are
up there since, as Brad Hol |l and nmentioned, typically
illustrations and phot ographs a | ot of themdon't have
the creator's nanme attached or a title. How do you
describe it?

It would be very easy for one of us to
| ook at a list of intended users periodically and go,
"Hey, that's nine." Whereas it would be very
difficult for a potential user to search for the
copyright owner of an illustration or photograph
because there i s no |icensing agency such as AFTRA f or
vi sual works.

M5. WOLFF: | think in defining our goal
| think we have to be careful not to equate |ack of
identity with lack of any econom c val ue. | agree
with Lisa fromthe Gaphic Artist Quild that because
it may be difficult to identify owner doesn't nean
that they don't care about their work or that they
don't want some conpensation if it's used.

| think also there is a distinction
bet ween i ndividuals and corporate entities. | think
it would be very difficult for an individual creator
to have to check some type of registry on a continual
basis to make sure his or her work was not bei ng used.

MR, S| GALL: Let me turn now to an issue
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that Fritz' comment raised. There seened to be a fair
amount of contention in the witten conments which
relates to the question of wunpublished works and
whet her unpublished works should be categorical
excl uded from any sort of orphan works system

| guess the question is from Fritz'
comment which is that how do we address the question
of an unpubl i shed work where the aut hor does not want
the work to beconme part of some other work or sone
collection. Yet, give freedomto what you hear from
archivists and others who want to make use of works
that are predom nately going to be unpubli shed works.

| " mgoi ng to ask an open question. |f you
bel i eve the unpublished work shoul d be excluded from
the system can you give us the reasons for that and
then the potential, again, pitfalls of trying that
approach sayi ng that unpublished works are off limts
fromthis orphan work system

M5. CHAI TOVITZ: Well, | see three reasons
why an unpubl i shed work shoul d not be covered. First
t he aut hor, the copyright owner, has a right of first
publication and by it not being published they have
obvi ously nmade that choice and you are overriding --
the use is then overriding their choice.

The other thing is all of a sudden we are
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t hen noving to copyright lawto privacy. Unpublished
wor ks are private. | can see private letters. | f
t omorrow sonmebody were to publish a J. D. Sallinger
letter not knowing that he wote it, he mght be
pretty upset because he obvi ously made a deci si on not
to publish his letters.

Nude pi ctures of sonebody. You could find
i n your achieve nude photos and they m ght be pretty
upset when they see that in a book. Then there's al so
the artistic issue. An artist goes in and records
four different tracks, picks the one they want to
rel ease. That's an artistic decision.

Sonmebody el se doesn't have a right to cone
in and then publish a track that a decision was made
for artistic reasons not to publish. | think we are
| eaving the copyright area and getting into another
area, or when we stay in the copyright area we are
actually overriding an exclusive right where the
author made a deci sion. W may not like their
deci sion but they did exercise a right not to publish
it.

MR. SPRIGVAN. A couple of points. The
first about privacy. W have state privacy law. W
have privacy torts that can be brought for invasions

of privacy that are unrelated to the copyright status
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of a work. W have that independent body of | aw upon
which in part we can rely.

The second point is about the right of
first publication. Again, | think this -- and
hopefully we' Il tal k about this at some point, thisis
anot her benefit of a registry approach is that if you
do not wish to have your work used, your unpublished
work, you can sinply register it and that makes it
clear that it can't be used.

W can work on deposit requirenents in a
way that mai ntain the privacy of the work whil e nmaki ng
cl ear, sending a cl ear nessage to the public that this
is off limts, that the full panoply of copyright
remedies are maintained. Here is a different use of
a registry. This is a voluntary registry but it's a
way of telling people, of signaling to people this is
private.

MR, ROSENTHAL: | want to support Anne's
corments on this and raise just a sense that wth
recording artists dealing with recordi ng studi os and
al so the recordi ng of unauthorized concerts. You do
have an unbel i evabl e anobunt of material out there that
has never been technically published with intent by
the performer that's sitting out there in the digital

world and that this should really be taken into
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consi derati on.

| think that we need to fall alittle bit
nore on the side of staying away fromgivi ng sone ki nd
of status to that type of work. This also raises the
i ssue of know edge of the user down the road if they
find sonething on the Internet of a concert that's
been unaut hori zed, taped, or they find a track that
was not released. There's such a great problemwth
security in recording studios today in terns of the
tracks that are recorded and sonehow |eak out.

There's got to be some kind of
understanding that we need protection of that. I
would really say that the unpublished side, the
unpubl i shed i ssue that we are dealing with here should
really be focused strongly in favor of the origina
author, the original creator. x

MR TRUST: You know, | don't think there

shoul d be a designation or distinction for published

and unpubl i shed. Again, this goes back to the
perspective, | think, of at |east some photographers.
It's interesting as you read the coments, | don't

t hi nk the photographi c association around the table
here necessarily agree on this issue.
Part of that is because there's a little

bit of confusion wth photographers anyway what
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constitutes published versus unpublished anyway.
That, in itself, is a little bit difficult. Let's
assune that there wasn't that confusion there. A
phot ograph that's made today that has very little
val ue today nay have great value in five years or in
a year or in 10 years based on things that change,
styl es that change.

Wll, it could be anything but a
phot ograph t hat doesn't have so much val ue t oday coul d
have a great deal of value in a few years. If that
phot ograph just because it wasn't published, or even
15 years or 20 years if it wasn't published initially,
and over a period of tine just becanme public donmain,
suddenly that photographer has | ost sone substanti al
i ncone.

| think there's sonme difficulty there.
Let me point out | do agree with what Steven has said
about at |east part of the purpose of this neeting
today. | think it is significant that we do sonet hing
to bring the consuners and the creators together
whenever we can because | think from the creator's
st andpoi nt that amounts to income for creators.

| talked alittle bit about the difference
in sone consuners. Who would be the consuner here?

In the case of those who are consuni ng phot ographs, |
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think that they are going to look at this and say
publ i shed versus unpublished and they are going to
| ook at some of the criteria. It's just going to have
the effect of scaring themaway fromthis process.
From a photographer's standpoint when

sonmeone i s scared away fromthis process what does it

nmean? Too conplicated. I'"'m just going to go
phot ocopy it somewhere or |I'm going to scan it at
hore. That will be the net result, | think, for
phot ographers if we get -- if we mke this too

difficult to process for the consuner.
MR,  GODW N: | wanted to respectfully
di sagree with Anne that you could infer the intent of

the creator not to publish fromthe fact that it had

been not published. | nmean, | have witten sonme poens
that | think are really good. | have not yet
publ i shed them | haven't found a publisher for them

Do not infer fromthis that | do not want
t hem publ i shed. The unpublished works that we're
tal ki ng about are works in which the creators or the
rights holders cannot be identified. | think there
are going to be unpublished works all the tinme where
the recording arti st has deci ded not to put that track
on the album but we'll be able to identify who the

artist is or who the publisher is and go through a
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normal sort of copyright negotiation process if
soneone wants to use those tracks.

| think the sanme thing is true for
Sal linger letters. W know who Sallinger is. Ve
never see himbut we know he's there, or his estate is
t here. | just want to drill down on the issue of
unpubl i shed works. The only unpublished works that
we' re tal king about including in this proposal in the
or phan wor ks designation are those which the creator
or rights holder can't be identified. | would not
infer from the fact that sonmething had not been
publ i shed that the creator did not want to publishit.

MR,  PERLMAN: | want to validate David
cooments that the photography associations don't
necessarily agree with each other because | totally
endorse Anne's point of view | think what M ke said
is true but you can't do the reverse. You can't
assume from the fact that sonething hasn't been
published that the author really did want it to be
publ i shed.

MS. LEARY: We, too, woul d favor sonet hing
that includes unpublished works. | agree that you
really can't tell the value of what it is or what the
intent of the author or creator was. | think an

unpubl i shed work, the scope of what you use and how
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you use it can be kind of taken into account in the
guidelines much as it is enbodied in the statute for
fair use.

There are al | ki nds of wonderful materials
like pioneer diaries that are still covered by
copyright or snippets of nusic that we mght find
included in a piece that we would want to use and it
becones i npossi ble to | ocate the providence. W have
peopl e go around the building and sing and try to get
sonmebody to identify the song so that we can t hen t ake
it into a database.

It's time consum ng so you mi ght adjust it
in terms of the guidelines that are devel oped within
each industry but we would feel very strongly that
unpubl i shed works you're talking about letters of
politicians. You're tal king about all kinds of things
t hat go beyond t he scope of people represented inthis
room

MR BAND: | think, and this is echoing
what David was saying before, part of the problemis
that the definition of what 1is published or
unpublished is a very conplex issue and published
under the copyright law means copies have been
distributed to the public. | feel Mke's pain for his

unpubl i shed poens but let's say | amazi ngly enough had
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a painting that was hanging in the National Gallery.

That woul d never happen but assum ng |
did, that is not published. Even though every day
t housands of people walk by it and see it, that is an
unpubl i shed worKk. Simlarly it's not clear if
something is posted on the Internet is that published
or unpublished? 1It's unclear.

Gven that the definition is a highly
technical definition that cones fromthe anal og era,
to then sort of try to limt the availability of
or phan works instead of just to published works will
create all sorts of artificial barriers that really
make no sense anynore.

Also, again, in terms of the cost, it
woul d just significantly drive up the cost of, again,
trying -- it would be sort of a threshold obstacle
that people would have to consult with a lawer to
decide i f this published or unpublished. Sonetines it
will be easy if you're talking about a letter but a
ot of times it will be very difficult to determ ne
whether it's published or unpublished. Again, that
woul d just undermni ne the whol e point of this process.

MR.  HCOLLAND: If we are tal king about
releasing into the public domain only orphan works,

only unpubl i shed work whose aut hors can't be | ocated,
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then aren't we tal ki ng about di spossessing an entire
class on the grounds that a few people mght not
object? | don't see how one can take the prerogative
to do that on behalf of identified people.

As for whether it's unclear if work is
publ i shed on the Internet, once it's published on the
Internet it can be downl oaded and published soit's as
good as published. [|If soneone takes sonmeone's work
and puts it on the Internet as unpublished, soneone
el se can pick it up, do derivative works on it, it's
as good as published.

M5. DAUGHERTY: W |imt ourselves to
CGospel rmnusic at our studio and fromwhat | know about
the Gospel song witers, they would not want that
their unpublished works were not included in this
because of the reason that they wote the Gospel nusic
inthe first place was mainly for mnistry.

Not very many of themdo it for a full-
time living sothey are nore likely to give away their
wor k. They are nore likely to give away their
soundtracks and to | et sonmebody record their rnusic for
free without clainmng royalties. Many tines they are
not always in the situation where they can have their
song published in a hymal or have their song

publ i shed in sheet nmnusic.
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They are not always able to afford
recordi ng. So | think if each industry sets up a
different algorithm or checklist, that the Gospel
nmusi ¢ perhaps should be a little separate. Sone of
the songwiters have said that thenselves to ne that
they would like to see different types of copyright
| aws set for Gospel nusic versus other rnusic because
of what they do with the nusic.

| think that if their nusic was said to be
orphan work if you found it through a checklist or
t hrough an algorithmand it had not been published in
a hymmal , they would still want you to be able to use
t he nusi c.

MR.  CARSON: Most of the comments |'ve
heard this nmorning fromthose who object to including
unpubl i shed works i n sonme kind of orphan works regimnme
seemto be addressing situations where the author of
t hat unpublished work is, in fact, known and probably
identifiable.

| wonder if those of you who have probl ens
wi th including unpublished works in whatever orphan
works reginme we come up with could articulate for ne
why you woul d have such an objection in the case where
you don't know who the author is or can't |ocate the

aut hor because that, | think, is what an orphan work

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

When we're tal king about orphan works
we' re not tal ki ng about works where you know who owns
the rights and you can go to them W' re talking
about, in fact, the case where you can't figure that
out . Wiy do you have a problem in that case with
i ncl udi ng unpubl i shed works in whatever orphan work
regi me you have?

MR. PERLMAN:. Because a person isn't known
or identifiable at the tinme that the use i s bei ng made
doesn't nean that person is forever unidentifiable.
There is al so the privacy aspect that Anne nenti oned.
Everybody in this roomhas collections of photographs
that for one reason or another would be horrendously
enbarrassing if they were suddenly published on the
front page of sone tabl oid.

MR. ROSENTHAL: | think this gets back to
the problem of the different status of copyright
owners. | think that when you speak of, let's say,
recordings on the Internet, to give an exanple
hypot heti cal, you have a situation where you may know
and may be able to find the copyright owner very
easily if it's a label, even if it's a larger nore
fanobus artist.

Here I"'mtrying to make that distinction
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of , okay, we have the larger artist that you can find
and you have the | abels that you can find. Then what
happens if you have the artist who you really can't
easily find who really aren't as accessible? Again,
it is really changing fundanmentally their copyright
and what they've done.

| f they have perforned sonet hing, they've
got the copyright. To say that, okay, sone kind of
reasonabl e due diligence has been done to be able to
use this, yes, whether it's published or unpublished
really the potential user nay not even knowif sone of
this is unpublished or published realistically
especially as it relates to nusic.

| think that is taking a lot away fromthe
ori ginal copyright owner and |' mwondering i f agai n we
are dealing with the purpose which | think Steve
really hit upon is to try to get themtogether. |If
you're dealing with an artist that you can't find and
it's not a very fanous artist, nmaybe it shouldn't be
used and nmaybe it shouldn't fall into this orphan
works category if it's not clear that the work is
publ i shed. W are addressing the published versus
unpubl i shed issue. | think we just have to air in ny
estimati on on the side of the author.

MR. TAFT: The archive where | work we
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have the |largest repository of Native Anmerican
recordi ngs where the author or the creator may not be
known but the conmunity of interest is certainly
known, the tribal council. W are very careful about
consulting with tribal counsels before we publish or
have others publish our materials.

| think there is a constituency that has
an interest out there. It nmay not be an individual.
It mght be a conmunity. It's certainly true of
Nat i ve Aneri cans and nay al so be true of other groups.
There is a whole range of creativity that | deal with
every day which is intimte. |It's personal in sone
way because it's fol klore, however you define that.

There are people out there who would
certainly be interested to knowthe work i s bei ng used
even if they never envisioned or the question of
publ i cati on never came up. Most fol kl orist when they
go out and do research and collect a song or tail or
whatever it is from sonebody, the question of
publication is not really there.

The question is we want to docunent this
tradition because it's inportant and we want to put it
in an archive. It may conme up and the question you
get sonetines is, "Are you witing a book?" The

answer the folklorist usually gives, unless they are
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witing a book, is, "No, this is so we can docunent
the tradition and place it in an archive where it wll
not be lost," etc., etc.

After the fact, of course, a publication
can often cone up. There is a very interesting case
of this. The, "Oh, Brother, Were Art Thou?" film
whi ch t ook sone of Al an Lomax' recordi ngs which he did
as a folklorist back, | think, in this case in the
'50s and used at |east one song from a prisoner and
the prisoner was still found to be alive and ki cking
in Chicago, | think

He received a nice check for his
adaptation of "Poor Lazarus." After the fact there
can be certainly publication when in the origina
i nstance of collecting or docunenting, however you
want to describe it, publication was not at issue at
all.

MR. ADLER W in our coments the
publishing community cane out in favor of not
excluding in anyway unpublished works primrily
because there are whole genres in publishing today,
bi ography and history, for exanple, that one can't
imgine without the ability to access unpublished
works in order to be able to get to the reality of

what occurred in soneone's |ife or what occurred with
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respect to an historic event.

The issue of so-called witer first
publ i cati on sone peopl e m ght be surprised to find was
not really nmuch of an obstacle for us to get over once
we went back and consi dered that Congress in an early
1990' s anmendnment had made it clear that the fact that
a work i s unpublished is sinply one factor to consider
when applying the fair use cal cul us which neans that
there is no per se right of first publication in that
sense as much as authors might wish there were.

This ties us back into one of the things
that I think was sort of the el ephant sitting on the
table in an earlier discussion about bringing
copyright owners together with users, and that is |
noticed in nmany of the conments perhaps one of the
nost enotional areas that is going to be discussed in
this proceeding is the question of what happens when
basically in conducting one search the result is one
doesn't get a response from the copyright owner but
doesn't know whet her that's because they didn't | ocate
the copyright owner or the copyright owner sinply
chose not to respond.

There nmay be peopl e here who feel that is
an i nappropriate thingto allowthe awto protect the

ability of a copyright owner to sinply ignore people
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who want to make use of their works. Currently under
the law that is perfectly permssible. One would
imgine quite a tectonic shift in copyright law if
there were to be sone injunction against a copyright
owner sinply not wanting to respond to the nany peopl e
who may want to contact them and ask for perm ssion.

The other thing is that, again, and | just
wanted to clarify because | may have m sunderstood
somet hing that Brad said before but, of course, when
we're tal king about the treatnment of a particul ar use
of a work as an orphan work, and we in our comments
put in a footnote.

W didn't want to go at this at length
because we knew if we urged that we changed the
di scussion to tal ki ng about orphan uses rather than
or phan works, that would only confound people. The
reality is we're not talking about creating a
per manent status for a work as an orphan worKk.

The fact that a work is going to receive
orphan work treatment certainly doesn't put it into
the public domain. That is a very inportant thing to
remenber because when we define the purpose of this
rule nmaking in terms of orphan works, what we had
actually said was we are tal king about a situation

where we are protected by copyright.
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W want sonebody to be able to lawfully
engage in a proposed use of the work that inplicates
the rights of the copyright owner when such use would
not be authorized by any of the statutory limtations
or exceptions applicable to those rights and the user
cannot identify and | ocate the copyright owner.

Wy did we say the first qualification?
Because we sinply assune that if sonebody is using a
wor k and bel i eves that use is fair use or is otherw se
covered by one of the express limtations on the
rights of copyright owners under the Act, frankly,
they are not going to go through the orphan works
pr ocess.

In that situation also you are going to
have to have great deal of clarity about what the
consequences are for dealing in any particul ar case

sonmebody's desire to use an orphan work receiving

orphan work treatnment. It will not put the work into
the public domain. It ordinarily would not nean that
work is -- that use is not necessarily fair use. Nor

is it ause that is covered by a limtation.

When we get to that el ephant standing on
the table, which is the question of what do you do in
t he situation where a nonresponse i n conducti ng one's

reasonabl e search may sinply nean that the copyright
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owner chose not to respond for reasons of that
individual's privacy, for reasons of iif it's a
corporation wanting to hold very tightly to the plans
for use of those particul ar works.

| think we are going to have to again
adhere to a basic principle which sone of us went into
this proceeding with and that is the idea try to do
only mininmal change to basic existing principles of
copyright law in acconmpdating the use of orphan
wor Kks.

| say that having said that publishers are
not just proprietors of copyrighted works, but you
can't find a book published today where the publisher
did not have to go out and ensure that they had the
appropriate permssion to include certain inmages or
other material within that book.

MR. MO LANEN: From a photo standpoint
apart from when you identify what is or isn't
publ i shed, at the tinme nost photo processors see it
t hey have no clue as to whether it's published or not
and will never be able to find out if you don't have
a nane or sonething that hel ps you identify who to go
ask whether it's published or not won't be known.
That's probably true for npbst works.

MR. METALITZ: This is a very conplicated
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i ssue. The RIAA did not want to excl ude unpublished
works all together. 1In fact, we wanted to nmake sure
t hat sone types of unpublished works were not eligible
for orphan work status. | think Jay has already
referred to the problem of pre-rel ease material.

In fact, the pending rule nmaking that the
Copyri ght O fice now has goi ng on wor ks bei ng prepared
for comercial distribution nay help to define a
category of published works that in our view should
not be subject to this orphan work status. |t nay not
be exactly coextensive but maybe that will help.

| would certainly second what Al l an said,
that we are not tal king here about works going into
the public domain and the RIAA Al t hough we see
oursel ves probably nore as users in this discussion
t han as owners because we think very few commercially
rel eased sound recordings will, in fact, be orphan
wor ks under any reasonabl e due diligent standard, we
still think the uses that are nmade under this ought to
be the subject of conpensation. W'Ill get to that, |
guess, in |ater sessions. We're not tal king about
putting material into the public domain here.

Finally, the point that Philip made and
ot hers have, too. Publicationis a very arcane and in

some ways obsol ete concept. Many of the precedents

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

flow fromthe 1909 Act. It is often going to be the
case that you can't really determ ne whether it's
publ i shed or unpubli shed.

What ever the rule is you have to have sone
way to accommpdate the user who in good faith may
think even if you are excluding certain unpublished
wor ks the user may in good faith think it's published
and you have to have sonme nethod of acconmopdati ng
t hat .

M. WOLFF: | believe excluding al
publ i shed works woul d | ose a | ot of benefit of trying
to have a reasonabl e bal ance bet ween t hose peopl e who
want to use works when we can't identify an owner.

| know in terms of photography the
di ff erence between published and unpubli shed not only
is the biggest nightmare in trying to register
phot ographs but now not putting nyself as a stock for
the |ibrary but imgine nyself as an institution or a
museum t hat has been donated a collection of m xed
prints, negatives, transparencies. How anyone woul d
know whet her any of themare published or not | think
woul d deprive a |ot of potential beneficial uses of
sormething |ike that.

M5. URBAN. | don't want to repeat a | ot

of what has been sai d about the conplexity in figuring
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out what is published or unpublished but we di scussed
this at length in the filmmaker's group and we cane
on the side of not excluding unpublished works from
any kind of a solution largely because it's a great
hi storical benefit of being able to use a |arge
vari ety of works that may be unpubli shed such as hone
videos or letters or old photographs which we have
al ready di scussed here.

MR. PERLMAN:. The el ephant that is sitting
on the table is that there is what | kind of consider
the wired mndset which is that if a work exist, one
way or another everybody has a right to use it. I
have kind of detected sone underpinnings of that
phi |l osophy in sonme of the comrents. | just want to
poi nt that out as a very dangerous swanp that we can
fall into.

| think in working under public know edge
-- well, first of all, I want to underscore what All an
said. | think even though it may be confounding to
tal k about orphan uses, | think, in fact, that is what
we are really trying to drill down to which is in
particul ar i nstances where you have a transformative
or ot her kind of republication use and you do what ever
due diligence is to identify the rights holder or the

owner or the creator and you can't find them you want
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to be able to go forward with sone certainty as to
what the outcome of that choice is going to be.

W anticipate -- we westlewiththiswth
publ i c knowl edge with the i ssue about what to do with
the rights hol der who shows up after you have al ready
publ i shed this textbook, say, that used an inmage or
used a letter that had previously been unpublished.
What we really wanted to do was say we want to create
sonme certainty for that instance, for that use, but
wi t hout eroding in any other sense the rights here in
the rights hol der.

It seens to nme that one of the questions
that you have to ask yourself is the consequences of
or phan wor ks designation. | know this is really
anot her topic but the consequences of orphan works
designations. There are restrospective consequences
and prospective consequences.

The things you want to do is not penalize
peopl e who have done the job that they should do
according to the orphan works process. At the sane
time you want to preserve rights holders who do cone
forward because we know there are going to be cases
where they do.

MR. HOLLAND: Since Vic has pointed out

the el ephant on the table, I would like to just make
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a cooment on it. If the actual purpose of copyright
was to facilitate di ssem nation, then |l don't know why
we need the copyright law in the first place since
di ssem nati on would be possible w thout a copyright
law. Isn't the purpose of copyright lawto set limts
on di ssem nati on?

MR. PETERSON. |'m not sure we have tine
to debate that question

MR, HOLLAND: Isn't that what we are
debati ng?

MR. PETERSON: | would like to set to rest
the privacy issue. Archivists are concerned about a
nunber of issues when they | ook at the records that
they're |ooking at. One of them is copyright.
Anot her big issue that they deal with on a daily basis
is the unwarranted invasion of personal privacy. So
we certainly don't view that as an insignificant
i ssue.

That is a huge issue but we don't -- just
because we can | ook at an orphan work and say we can't
find the person that produced the orphan work, there
could be information in that work that would be an
unwarranted invasion of per sonal privacy and
archivists are concerned about that. | think we

should take that issue off the table insofar as
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archi ves are concerned because that is a big issue for
archives on a daily basis.

MR. SIGALL: Let me just ask a question
following up fromthat and the discussion a little
bit. |If the system were not to exclude unpublished
wor ks as a category, would it be able to address the
concerns that have been raised regardi ng unpublished
wor ks as part of the anal ysis of a reasonably diligent
search?

I believe the publisher's coments

suggested that approach to say that -- | hesitate to
use the word unpublished versus published given the
baggage that comes with under copyright |aw.
But with the concerns being rai sed about protecting
authors or anyone who creates the works and their
ability to control a work frombeing di ssem nated, if
you will, can that be addressed in the standard of
reasonabl e search in sone way?

If so, how could it be addressed if you
weren't going with a categorical exclusion but you
were putting it into the mx of analysis of a
reasonabl e search. |Is that a possible approach that
woul d address the concern?

M. CHAI TOVITZ: As you know, of course,

| don't favor including unpublished works but if we
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were to do so, | think you could then create maybe
extra hurdles because, first of all, | think for
unpubl i shed works if it's fair use, you've got that
al ready and that's enough. But if not, perhaps you
say, well, you can publish an unpublished work if you
are able except if you know that the creator --
whet her you can identify the creator or |ocate the
creator obviously is necessary.

If it's orphaned, you can't identify or
| ocat e but suppose you can say this person has other
wor k out there, published works. W can't |ocate them
but we know that it was X who we are trying to track
down and X has these five published works out there.
Then this work is an unpublished work.

You can assune that X decided it was
unpubl i shed. O things that are an invasion of
privacy, personal letters, nude photographs, things
that clearly would be an invasion of privacy to be
excl uded.

M5. LEARY: | really don't think that has
to be set out in a statute or the regul ati ons because
there is a very substantial and constantly increasing
body of | aw about invasion of privacy. | nmean, that's
the area -- | do news as well -- that we worry about

with news-gathering torts and if you are exploiting
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sonebody' s |i keness or you are exploiting a so-called
right of publicity because you are tapping into some
sort of creative content they have created.

| think that issue really should be laid
asi de because there are anple renedies in existing | aw
for the use and publication of what woul d be ot herwi se
private material and they turn on state |law. There
isn't a federal sort of standard and | think that if
it were included in the copyright |law we would be
i nposi ng a federal |evel of privacy where it really is
unwar r ant ed.

MR PERLMAN: | think Anne and | and
others are tal king about as violations of rights of
privacy, we are not using rights of privacy as a term
of art here. Rights of privacy are extrenely limted.
What we are talking about is things I|ike sone
phot ographers absolutely never |et anyone outside
their studio see anything except their selects, the
phot ograph out of the entire shoot of hundreds of
phot ographs that they want the public to see.

For the public to be able to see their
m stake is sonething that would cause them great --
whet her rightly or wrongl y gr eat per sona
enbarrassnent . The United States barely gives

anything in the way of noral rights. To ne what we're
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tal king about here is the rape of noral rights.

MR. BAND: | guess | would have to take
t he opposite point of view Not that I'min favor of
rape but it seens to me, again, if we are talking
about -- the one you are likely to be using in
unpubl i shed works is really when you are dealing with
wor ks that have some incredible cultural or historic
significance. | nean, again, as a practical mtter
that's when it's going to be used. W are not talking
about sort of just letting everything go. Agai n,
we're not talking about things going to the public
donai n.

W are not tal king about this uncurrent
that anything that is published -- anything that is
written should be di sseminated. W are tal ki ng about
the things that really do have sonme historic or
cultural value. Oherwi se, no one would be doing it.
There would be no point in going down that road and
incurring the costs and risks of publication.

It could be that you have a phot ographer
and it could be the drafts or early works do have
hi storical and cultural significance. Now, again, to
t he extent that you are | ooking at a particul ar aut hor
or photographer if you know who he is, you are

probably able to try to deal with the rights or you
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woul d be able to claima fair use.

Let's say it mght be an unpublished
phot ograph of a building that no |onger exist and
maybe t he phot ographer didn't publishit for a reason.
Agai n, assuming you could figure out that it was or
was not published you' re tal king about the cultural
heritage of the country. | think it's inportant to
make sure that we are able to access those kinds of
wor ks.

MR. PERLMAN. Jonat han, | assume you have
never talked past the supermarket checkout, the
t abl oi ds.

MR BAND: In fact | have.

MR. ROSENTHAL: | think we have to keep in
mnd that the decision to nake works at tines
unpubl i shed i s an econom c deci si on, especi al |l y agai n,
as it relates to sound recordings, a lousy track, a
track where the singer is really off key. When
Britney is nore off key than she normally would be is
not a good thing froman econom ¢ standpoint.

|f the proposition here is that there
should be nore, let's say, cost to a user if in the
subsequent time that you determ ne, whether this is
publ i shed or unpublished in the orphan works cont ext,

if there is an added cost to that user, if you want to
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call it additional damage for an unpublished work as
opposed to a published work, | think that is worth
| ooki ng into.

It is, at least in the case of recording
artists, a very big -- not publishing sonething is an
econoni ¢ deci sion as nmuch as anything el se so | agree
with that concept.

M5. MJURRAY: | just wanted to comment on
sormething that | think Jonathan has said tw ce which
| just have to disagree with. This is not just about
works that are being used for their educational or
cul tural heritage.

From the standpoint of the recording
i ndustry, again, looking at this as users, potenti al
users of orphan works, the exanples that we gave in
our subm ssion, if soneone decided that a particul ar
i mge or perhaps some piece of text would be hel pful
in pronoting a particular recording and want to
include it in the packaging or you want to include it
in the descriptive bookl et.

| mean, it's a conmercial use and that's
the one we want to nake. O course, we would like to
think that every sound recording that is cormmercially
released inthe United States i s adding to our overall

cultural heritage. But, on the other hand, this is an
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econom c use.

| think there are going to be a |lot of
ot her exanpl es where peopl e want to make econonically
-- for whatever reason they think it's going to be
econoni cal |y advantageous to use work whose author
can't be identified or located so it's not just a
guestion of cultural heritage here. It ties into what
we t hi nk t he consequences of the use ought to be which
is that it should not be a use that is totally
unconpensated to the author if and when the author
cones forward.

MR. HOLLAND: | think an author's right to

wi t hhol d anything from publication is his exclusive

right. It's not necessarily just an econom c factor,
although it mght be. It could be just a matter of
guality control as Vic suggested. Bef ore he died

M chel angel o was caught burning a pile of sketches.
Anyone here woul d agree those woul d have
hi storical or even aesthetic value but it was his
choice to burn those things because, as he said, he
didn't want people to realize how hard he had to work
to make it |look easy. That was his choice. If | do
a drawing in a sketchbook that sonehow becones
published, it may preclude ny ability to publish it

nmysel f because if it gets put out into the public
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domain -- | have been corrected on at |east two
occasions for saying that once a work is on the
Internet it's in the public domain.

Legally I understand that it m ght not be
if an archive puts up an unpublished work. Illegally
it can be infringed. W' ve heard that archives don't
have enough noney for |awers to do proper searches.
| can guarantee that artists don't have enough noney
to sue all the people who infringe their rights. It's
a de facto in the public domain. Wether or not it's
| egal or not is alnost irrelevant in this day and age.

M5. MURRAY: | just wanted to say this.
W were sort of surprised at the results of one of our
survey questions which was we thought there would be
nore unpublished works that were orphaned than
publ i shed just by definition but, in fact, sonewhere
around 80 percent of the works that our nenbers
couldn't find the authors of had been previously
publ i shed which is why we actual ly took no position on
whet her there should be a distinction nmade between
publ i shed and unpubl i shed works.

"1l say that the Authors' Quild agrees
largely with Allan's coments that nost published
authors who use other works are not fiction authors

who need to use works for nonfiction, biography,
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hi story, and the |ike.

MR. ADLER: | just wanted to clarify.
noti ced when you asked the question, Jule, that the
relationship bet ween unpubl i shed wor ks and
reasonabl eness standard of search there was a puzzl ed
| ook on the face of sone people here. Wat we had
suggested t hat, remenber, we had proposed alimtation
of renedy schene.

The reasonabl eness of a search cones into
play in that schenme, particularly when the copyright
owner subsequently emerges and the copyright owners
seeks conpensati on. For t hat pur pose the
reasonabl eness of the schene is inportant to determ ne
whet her or not the user is going to benefit fromthe
l[imtation of renedies under the schenme or not.

W had suggested that perhaps there m ght
be different factors or standards or criteria
regardi ng the reasonabl eness of a search between a
work that was published and a work that was
unpubl i shed. On some of the issues that people have
rai sed here, however, | think that, again, we would
look to the limtation of renedy schene as one
possi bl e way of addressing sone of these issues.

We had recommended that there be no

injunctive relief available to an emergent copyri ght
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owner because of the fact that could cause great
inequity to a user who has relied upon a good faith
reasonabl e search that failed to | ocate the copyri ght
owner. | mean, the exanple is if you publish a run of
50, 000 books havi ng i ncorporated sonebody's work and
now t he owner cones forward and wants to conjoin al
of those works, we think that woul d be inequitable.

However, wth respect to the area of
unpubl i shed works, there may be certain areas where
the sensitivity is such that perhaps for those areas
there m ght be exceptions nade with respect to when
injunctive relief possibly could be avail abl e.

MR,  SI GALL: I think we wll discuss
i ssues |ike that when we tal k about the consequences
of an orphan works designation and the linmtations on

remedi es in that panel

| would like to turn now to the question
of registries in the whole systemand the question of
many peopl e have suggested that voluntary registries,
copyri ght owner i nformation, ownershipinformationand
contact information, could be devel oped and coul d be
part of a reasonable search systemin the sense that
one pl ace you go, a necessary place to search but not

a sufficient place to search, m ght be registries |like
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the one we maintain at the copyright office or
copyright registrations but other either public or
private developnment of registries of information,
maybe even on a sector-by-sector basis.

The first question | have with respect to
the inclusion of registries in a reasonable search
type system what incentives are there? How do we
ensure that these registries are devel oped and that
the information in themis accurate and that it is
sonmething that will be beneficial?

| ask this question based on an experi ence
that we have had in the Copyright Ofice with respect
to Section 108(h) of the | aw which was passed in 1998
and had a provision in it that said that a copyright
owner could cone and file a notice with us that a work
is not being coomercially exploited or not avail able
at a reasonable price just to forestall any i nvocation
of that section by a library or an archi ve who want ed
to make use of that work in the |ast 20 years of its
term

In the ei ght years since that has past we
have received let's call it zero notices of
information attesting to that fact and making that
clear. There is some concern here that, you know, the

prospect people say registries will be devel oped but
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it may not actually happen and then the question is
how do we make sure that it happens and that that
information is accurate and useful.

MR. SPRIGVAN. So, again, | think to go
back to the first principle, the reason we're here,
think, is because these works that we call orphan
wor ks are or phaned because the excl usive rights given
by the copyright systemto the rights holder or the
aut hor are not econom cal ly val uabl e.

As a result, the authors of these works
see no reason to invest resources in nmanagi ng these
properties. The fact that you' ve received zero
notices aligns with what you woul d expect given those
i ncentives. People don't have the incentive to notify
t he Copyright Ofice and don't all ow use under 108(h)
because they don't have an incentive that arises from
an exclusive rights granted under copyright.

The argunent in favor of a registry I
think is an argunent in favor of not a voluntary
registry but a different kind of registry. The sinple
argurment is that copyright owners have a preference.
Ei t her the system of exclusive rights benefits them
econonm cally or benefits themin some other way that
actually gives themvalue or it doesn't.

Over 185 plus years of Anerican history
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that we had a coverage systemthat had a regi stry that
had forrmalities that had to be conplied with to either
gain or naintain a copyright, you see that a |ot of
works didn't produce for their authors the kinds of
benefits in the coverage system that would |ead the
authors to gain or maintain rights.

Over the span of the existence of the
renewal requirenment maybe 85 percent of works that
came into the copyright in the first place not
renewed. That neans that those works after 28 years
or so did not yield the kind of economc value to
their rights holders that would | ead themto concl ude
t hat copyright was a useful systemfor them

These are works that are basically
nonrival forms of property. By using it | don't
deprive the owner of it and if the owner doesn't have
an econonic value that exclusive rights protects,
econonmcs would say that use would create social
wel fare. That's why we're here | think, to free up
t hose uses.

Now, a registry will work if after a
peri od, and we propose 25 years i n our proposal, where
rights holders don't have to do anything and during
that 25 years they can gain some understandi ng of the

likely value of their works. At the end of that tinme
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if they think that the copyright gain is worth the
candle, if they think the copyright benefits them
econonmcally or in sone other way, maybe a privacy
interest, they can register.

Regi stration can be nmade cheap and
efficient and it uncovers the preference of the rights
hol der. The reasonabl e efforts approach that we have
been tal king about this norning we think, Creative
Commons and Save the Misic, think that a well
constructed reasonabl e efforts approach i s better than
what we have but the advantage of a registry is it's
efficient and it uncovers preferences that the author
is in a position to know. That is the Kkind of
registry that we think would be effective and woul d
incentivize authors to provide the information.

MR. TRUST: | have to say that | think
that conment just really is an indication of alack of
understanding of a fairly substantial class of
copyright holder. |'mgoing to have to speak fromour
own experience agai n but, you know, photographers are
wor ki ng 50 hours a week or nore on average.

They are earning 30,000 a year. They are
managi ng because they are one and two and three-nman
shops. Mostly one and two-man shops. They are

managi ng a 1,000 i nages a week from the weddi ngs or
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the portraits or whatever that they just shot. |It's
not that they think that their products doesn't have
enough value to warrant registration.

It's that they are incapabl e of nmanagi ng
their business shooting what needs to be shot,
handl i ng the marketi ng and the sales, and taking tinme
to sort through and deci de whi ch of their photographs
wi || be published and which ones will be unpubli shed.
Even group registrations, as wonderful as they are,
and as grateful as we are to the Copyright O fice for
wor ki ng t hat out, even group regi stration doesn't work
for professional photographers.

| think if you lined up a bunch of
phot ographers and you told themthat it was because
they didn't believe that the work had enough val ue to
warrant the registration that the rest of us would
have to come to you aid and protect you. That's not
the case. In fact, they do believe that the work has
val ue.

It's that the idea of a registry on top of
copyright registration, the idea of a registry would
never fly in professional photography and the idea
that if for some reason it was a mandatory registry
that we would be stripping them of their rights as

copyright holders is just inconceivable. It could not
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happen.

They have a right as a creator. Just
because they don't take the time to submt in a
registry -- by the way, that being said, we do believe
that registries are a great idea but they have to be
vol untary. You cannot make themmandat ory regi stri es.
It doesn't work for photographers.

MR. COPABI ANCO | would agree entirely
wi th what you just said. It has to be a voluntary
registry and there can be no consequences for not
being in the registry. Looking at the registry can't

be a way of perform ng due diligence to use an orphan

wor K.

As far as whether all authors wll
participate, I think the answer for nost professional
authors is yes. The Authors' Q@uild runs sonething

called the Author's Registry. Kay, do you know?

M5. MURRAY: [It's about 30,000 i ndividual
authors in the registry database.

MR. COPABI ANCO  Ckay. For exanple, in
our group, Science Fiction and Fantasy Witers, we
pol | ed our authors and said, "This registry exist. |If
you want to be included, send us an e-nmil." The
maj ority of our nenbers did choose to participate in

this registry and they are now incorporated in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108

Aut hor's Regi stry dat abase.

| think it's quite feasible to do
something like this and | would like to see it done.
Whet her the author's groups thenselves are brought
intoto do it or whether it's sonething that woul d be
done under the aegis of the Copyright Ofice, | don't
know, but it's something that should very definitely
be | ooked at.

M5. CHAITOVITZ: |'mjust going to repeat
what you said because | just have to respond to what
Chris said because | think that rather than our
conversation here which is encouraging exploitation
and use of truly orphan works, what you're talKking
about is stripping the copyright away from people
because they didn't have a proper cal endar. By
accident they forgot to register something on tine.

That is just untenable for the authors.
| think a registry is a great tool to use in a
vol untary process. | think there would be an
i ncentive because of you were regi stered and sonebody
wanted to use your work, then you wouldn't be an
or phan and you woul d get paid. It's an inportant tool
for that goal but it is wong and underm nes the
copyright schene to use this as a way to put things in

the public domain and to strip creators of their
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copyright just through accident.

MR. ATTAVAY: To continue beating up on
Chris, | just thinkit's aterrible ideato equate the
fact that a work i s an orphan with worthl essness. The
endeavor here is not to attach value to works. The
endeavor here to determne when a work should be
consi dered an orphan work so it can be used w thout
t he perm ssion of the author.

The witer of a screen play may try to
mar ket it for 20 years and just give up but if Steven
Spi el berg finds that screenplay and wants to make a
novie of it, that screenplay has great value to the
author. He is going to want to be paid for it so the
endeavor here is to help formulate standards for
i dentifying an aut hor.

If he can't be, or she cannot be
identifiedto permt uses under circunstances and even
when a work is used as an orphan work, this isn't the
topic for today but there nust be sonme procedures so
that if the author at some point is identified, that
author is fairly conpensated for the use.

MR.  HOLLAND: I wanted to add to this
because one of the underlying assunptions in many of
t hese subm ssions that we've read is that somehow if

the work isn't registered or isn't an active play,
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that it's being considered worthless by the author.

| think there is -- | mean, here is one
letter, for exanple, or one submssion that is two
pages with six substantive paragraphs and there are
four references in this subm ssion al one saying that
the work is essentially worthless. | want to read
one. It says, "The vast mgjority of copyrighted works
have little or no economc value soon after their

creation or publication.”

First of all, | would like to have had
this attorney when | got divorced a fewyears ago. |If
| get divorced again, I'll look himup. But |I would

al so point out names |ike Picasso and Van Gogh whose
work didn't acquire any val ue until decades after they
created the work. O even Norman Rockwel |l who was
giving his paintings away while he was alive and now
are selling for mllions.

Al so, I wonder how often in the
mar ket pl ace the consunmer gets to decide the val ue of
t he work that he wants to consune. | would like to go
to a canera store and tell the owners of the canera
store how nuch their products are worth.

The other thing is that new technol ogi es
can open up comercial advantages that were never

drearmed of when the work was done. For exanple, G
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Clay prints right now are of fering photographers and
illustrators and fine artists opportunities to do
prints on denand t hat woul d never have been avail abl e
at the time when nmuch of this work that is being
consi dered for orphan status was bei ng done.

Finally, you can never tell which pictures
t hat you' ve done years ago are going to rise fromthe
dead and becone suddenly valuable. |1 amgetting calls
all the time for pictures that | did back in the late
1960s and '70s that | can't even renenber what | did
wi th them but sonebody el se has renenbered them and
wants prints of them

The fact that |I' mnot doing anything with
them right now doesn't nean that they are not
comercially valuable or that when soneone calls ne
for it that | don't put it back into play for
commerci al consi derations.

M5. URBAN. Fil mmakers position as being
both copyright holders and users of materials for
transformative works put them in the position of
really wanting this proceeding to end up in a place
where copyright holders have every ability to be
found, users have every ability to find them and if
users cannot find the copyright holder, they will have

some neasure of certainty in using the work.
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For that reason what we did was proposed
as a multi-pronged approach, one part of which was
reasonable efforts and one part of which was a
voluntary registry which would allow the copyright
hol der their ability to be found for the works to not
be orphaned if that was their w sh.

And then that to be backed up with a
reasonabl e effort search on the part of the user if
t he copyright hol der, for exanple, as David said, you
know, wasn't able to use the registry for some reason
or hadn't gotten their works registered. Then in the
end, of course, having the nmeasure of certainty for
t he user woul d be inportant.

MR.  GODW N: | want to explain why the
publ i ¢ knowl edge coments really didn't tal k very much
about registration and the reasonis that it seens our
copyright law has already endorsed the notion that
registration is wuseful and good and there are
incentives built into our copyright |aw for people to
regi ster their works.

In particular, to get statutory damages.
There are other reasons as well. As | listen to
comments around the room | actually hear a consensus
that voluntary registration -- nobody disputes that

voluntary registries are useful.
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On the issue of mandatory registration
when we | ook into that issue, it was very hard for us
to figure out a way or figure out a version of
mandatory registries that did not at |east raise
guestions about conpliance with Berne Convention
prohi bitions or formalities.

Because that seenmed to be an attractable
problem it |ooked |like, on the one hand, there was a
settled issue that voluntary registries are good and,
on the other hand, it seens that mandatory registries
create Berne problens.

MR SPRIGVAN. W will get to the Berne
problens |ater. It kind of depends on how you
structure the registry. But a related point is that
under the registry proposals that we would favor, the
failure to register awrk after the statutory ki nd of
wai ting period of maybe 25 years does not nove a work
into the public donain.

It exposes that work to what | call anyway
a default license which basically is a way for these
authors to get paidif they identify thenselves. This
is, innm view, not a Berne Convention problem This
is an opportunity.

But | just wanted to respond to some of

t he conment s about registries basically with a polite
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rem nder that for over 185 years from the founding
copyright statute in 1790 up to the Copyright Act of
1976 we had a copyright systemthat prenised both the
creation of copyright in awrk and its mai ntenance on
formalities, registration for a big part of our
hi story, notice wupon publication, recordation of
transfers although that was not a condition precedent
to or subsequent to copyright.

It was sonet hing you kind of had to do by
regul ation and al so renewal. W noved away fromt hat
starting in 1976 and ny view of that is that we noved
away fromit for some very good reasons. At the tinme
it was very difficult to adm ni ster a proper registry.
W are now living in a different world. In 1976 the
world we are living in now was not really glinpsable
by the policy nmakers.

| think nowif you | ook at the donmai n nane
registration system we have a system that is shot
through with formalities. W require would be
property owners to tell people who owns the domai n and
we do that for a good reason because we want property
rights on the Internet to be clear.

W require the owners of houses to tell us
who they are because we know that by putting burdens

on those owners we gain a lot in social welfare. W
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make a much nore liquid and nuch nore efficient
housi ng market.

Simlarly, for nost of our history we put
bur dens on copyright owners to identify thensel ves and
to hold up their hand and to say, "I want a copyri ght
on this work," because by claimng copyright in that
way it limted the reach of the copyright systemto
t hose works for which the exclusive rights granted by

copyright actually could provide sone good for the

authors. It left everything el se unregul at ed.
That was the system we had. Now, with
respect to a nodern registry proposal, we could

basically replicate a |lot of those benefits without
going to a trenendous anount of the trouble. Series
registration, | think, could be worked on to take care
of creators of large nunbers of works. | agree that
is something to be tal ked about but | think that is a
tractabl e problem not an intractable problem

The alternative is to keep a | ot of works
| ocked up and to keep a lot of socially beneficial
uses, comerci al and noncomrerci al, that coul d be nade
by people |i ke the RI AA and ot her academ ¢ hi stori ans
from bei ng made.

M5. MURRAY: Yeah. Just one ot her probl em

with a mandatory registry is that it would in an
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unfair way affect individual owners of copyrights as
conpared to corporate rights hol ders. Oh, yes.
You' re shaki ng your head no but having worked at the
Aut hors' QGuild and advi sed many aut hors over the | ast
11 years, we have a | ot of people who failed to renew
because their original publisher registered the
copyri ght.

The work went out of print, the rights
reverted to the author because they didn't really get
it because they are creative people and they didn't
get it. They failed to renew -- maybe not because.
| mean, it was a rather awkward schene and an awkward
sort of way of |ooking at the cal endar. Even | awers
can't get it right all the tine. That's just an
obvi ous point, | think.

MR PERLMAN: As Strother Martin said in
Cool Hand Luke, "I have a feeling that, boy, what we
have here is a failure to commnicate.” | think that
some of us are tal king about registration of authors,
some of us are tal king about registration of works,
some of us are talking about registration of
copyrights, and sone of us are just talking about
regi stration without thinking about what we're tal king
about .

| think we really need to be clear about
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it because | could absolutely endorse a voluntary
registry of authors, basically a phone directory.
Beyond that | have serious probl ens.

M5. WOLFF: | just wanted to note that,
again, looking at the visual arts side that any type
of registry that would require a visual deposit of
works is extrenely burdensone and t hat was what never
wor ked for visual artists for those 180 years where we
had i ssues.

This is a serious problemand you can't
-- you know, one size fits nost and it has never fit
phot ographers and visual artists in this area. I
don't think we can think of a schene unless there is
a way that it fits all the areas of the works.

MS. SHAFTEL: First, | want to address the
anal ogy of property ownership. Copyright is about
controlling the rights to copy one's work and t he work
is real property in the sense that the original work
is real property, but the right that the property
owner is controlling is the right of others to
duplicate their work.

You don't duplicate your house and you
don't sell the right to duplicate your house and you
don't sell the rights to duplicate your house. That

is really not an accurate analogy here. As far as
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registry goes, it has always been conpletely
financially untenable for illustrators, Vi sua
artists, and photographers to register individual
i mges.

The vol ume of the work that we create each
year i s financially absol utely untenabl e for people to
regi ster individual imges. Regi stration as a
col | ection does not afford individual inmages the sane

protections in the event of infringenent. The Guild

proposes a voluntary what | call the big |ist. I n
reading the comrent letters of or gani zati ons
representing creative professionals, | see this is a

comon t hought of the creator's organi zations that we
need the big list, a big contact |ist.

The Quild proposes that artists could be
able to register as creators. As Kay nentioned, a
nane, address, how to contact us and that we could
update this as time went on so that potential users
coul d search us by nane and contact us.

In addition to that, this big |Ilist
certainly for visual artists could serve the dual
pur pose of subsequently being used as the begi nni ngs
of a database of a Ilicensing agency and graphic
royalties agency for visual artists in the United

States which is desperately needed. Creating this
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list actually has a dual benefit for everyone
i nvol ved.

MR.  COPABI ANCO I would just like to
poi nt out that doing a database of creator's contact
information on the Internet would really be quite
si npl e. It would not cost a lot. It would be
vol untary people who could actually register online.
The process would be alnpbst transparent in a way.

What we woul d need to have, | think, would
be a situation where the author could put contact
i nformati on decided by them how close to their home
address or whatever, maybe just an e-mail address,
something where they can be contacted and no
informati on beyond that necessarily. | do think
really there's nothing to stop us fromnoving forward
with that.

MR. MacG LI VRAY: | want to address a few
of the points that have been brought up so far. First
of all, I want to say that Google strongly believes
t hat these orphan works are both worthwhile, useful,
and extrenmely valuable. |In fact, | think that's why
nost of us are here. W do think there is a lot of
value in these works. The problemis sonetines these
wor ks gets forgotten

One of the reasons why -- those are sort
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of one of the reasons why we believe that a voluntary
and correctable list is the right way to go. Wat |
say there is there is no -- | can't speak for
everybody around the table but | don't think there is
a whole lot of people here at this table to believe
that not registering a particular list should nean
that your work falls into public domain.

In fact, | bet there is nobody here who
believes that. Instead we believe that a voluntary
list that has sone sort of limtation on renedies so
that if you didn't volunteer to be a part of that |i st
and what the |ist would entail again is sonething that
could have a whol e bunch of other roundtabl es sector
by sector.

Assunming that there is such a list there
and not voluntarily becom ng part of that list would
have some sort of remedy result for you. It would
encourage people to becone part of that list. As |
sai d before, one of the najor opportunities hereisto
make it so that people can, in fact, contact the
rights holders so we have this expl osi on of works that
were at one point what we consider orphan but are no
| onger. They are clained by their rights hol ders.

Finally, | would say that such a list

shoul d be correctable. That just because | forget to,
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or just because Steven Spielberg didn't pick up ny
script for 20 years, doesn't mean that when Steven
Spi el berg deci des, "Hey, there's sone val ue here,”
may have even forgotten about that script, | ought to
be able to correct ny mstake of not registering this
voluntary list and actually recoop the huge benefit
t hat | woul d have that | woul dn't otherw se have unti |l
M. Spiel berg or sonebody el se decided this is still
a wort hwhil e pi ece of creative process. This is still
sonet hi ng that shoul d be out there and that has a use
there and that's what we have to say.

MR. SIGALL: Let nme ask a question. Wth
respect to voluntary registries of whatever type and
| think maybe of the type that Vic described in terns
of registries of works or of copyrights, not just
regi stries of author information.

In a voluntary system how do you ensure
that the information is accurate? One specific
exanple is how do you prevent soneone from kind of
wai ting around and trying to cl ai mownershi p of a work
that is orphan that is not entirely theirs, fraudul ent
claims or otherwise? How would you do that in a
voluntary systemwi th the privately devel oped private
sector registries?

MR. COPABI ANCO Well, first of all, the
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information appearing in this list would in no way
nmean that the person doing the search had conducted
due diligence. They would have to check with the
author and other sources to make sure that the
i nformati on was correct and it wasn't sonebody who was
junping this claim

MR, SI GALL: | think you would like to
avoid the situation where sonmeone would, in fact --
where a user could -- you would want the user to
reasonably rely on the informati on and not sinply go
to that person and start paying them based on that
search. You would want to try, | think, filter out
peopl e from junping clains.

MR, METALI TZ: Just a couple of things.
First, we do have the exanple of the domain nane
regi stration systemwhich Chris brought up with is a
mandatory system that is no riddled with errors,
i naccuries, and fraud that Congress has on three
occasions now had to legislate to try to increase
penal ti es agai nst people who used the domain nane
regi stration systemas Chris would |ike us to use this
vol untary registration.

|"m not going to pile onto Chris on his
overall point because | think it has already been

stated. There is alot of history that he is sw nm ng
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upstream against so | don't want to add to that
burden. Getting to your original question about how
do we give people incentives to participate in this
voluntary registry. And then your second question

how do we give themincentives to be accurate i n what
t hey say.

We've heard a |l ot of interest around the
tabl e saying, "Ch, yes. Qur folks will participate in
this and they woul d have a good reason to do it." |
don't know how rmuch we can carry through on that but
| think if we get to the sectoral roundtables that
we' ve been tal ki ng about today we will have a chance,
first of all, to find out what is the status quo. what
dat abases exi st now.

| certainly wasn't as aware as | am now
about Kay's registry for 30,000 authors. That's
obvi ously a very val uabl e resource. | think when you
get people who want to use those types of works
together in the room with people who create those
types of works, you will find out where are the gaps,
what are the areas where we don't have a really
functioning voluntary registry that can be relied
upon.

The ot her possi bl e answer to your question

about accuracy, | think it was nentioned that the
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registry could serve other functions in certain
sectors, not just being informational, "Come and put
up your information about what works you have
aut hored. "

It could be the basis for a licensing
systemor an agency systemof sone kind. Then, again,
that's going to vary fromsector to sector. |n sone
sectors it may not be appropriate but where that is
appropriate then you have sone incentives for whoever
is running the registry to make sure that it's
accur at e.

W' ve had many years of experienceinthis
in the music business and in the performng rights
organi zations with very large, very extensive, and |
think very accurate databases so it may be that there
will be sone way to incorporate sone of the |essons
| earned fromtheminto this process.

Finally, | have to disagree with Al ex
about the nmeaning of the word voluntary. | think you
suffer some detrinment if you don't participate such as
you | ose some renedy. To nme that doesn't fit the
definition of voluntary.

| think we should be trying to find sone
incentives for people to participate and participate

accurately in these registries but | don't think we
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shoul d make it a condition of a renedy because, again,
| think you start getting into the Berne questions
that his organi zation so w sely concl uded woul d make
this not very enticing.

MR SPRIGVAN: |'mnot going to get into
the i ssue of the system W have a different view of
the success of that. Suffice to say mne is nore
rosy. To get back to the idea of a registry, | nean,
what Al ex said there is a question of term nology. W
al so believe in avoluntary registry but we believe in
avoluntary registrywithliability limtationsif you
don't cone forward and voluntarily register.

What ' s nore voluntary than that? Wll, we
have a voluntary registry now in the Copyright Law
where if you cone forward and you register, you can
get in statutory damages for infringenent. That is an
i nducenment to register.

It is a good inducenent but it does not
i nduce many owners of these works that we refer to as
or phan works to cone forward and regi ster because t hey
don't see the prospect of statutory danmages for
i nfringement bei ng significant enough to notivate them
to invest in registration. That is the calculation
for many people that underlies this. You can change

that calculation by changing the incentives. Qur
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registry is voluntary.

| mean, you don't have to do it but if you
don't get on the registry, you get further danages
[imtations in a default license. The big limtation
is you can't get an injunction. You still do get paid
if you identify yourself but you can't get an
i njunction. That would be a way to i nexpensively deal
with this problem

MR BAND: And | think a lot of what we're
tal ki ng about really does get down to term nol ogy. It
could very well be that the difference between what
Chris is proposing and what everyone el se i s thinking
of is sinply that for Chris, and I mght be putting
words into your nmouth, or into your proposal, that if
an aut hor doesn't appear on the |ist and a user checks
the Iist and doesn't see the author on the list, then
he has a clear safe harbor and he knows he's done a
reasonabl e search and he's able to go forward and use
t he worKk.

| think what everyone elseis sayinglet's
have a voluntary list. A person can look at it and if
the author is not on the list, then there is a
reasonabl e chance that it's an orphan work and nmaybe

he has to do sonething else. | think really it's

al nost semanti cs.
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The di ff erence bet ween t hose t wo posi tions
isrelatively slimbecause it could very well be as a
practical matter if there is a good registry out there
and | have a work with no identification on it, 1'll
gototheregistry or try to find some way of figuring
out who it is.

| f that doesn't work, I mght do a couple
ot her things. All I'"'m saying is it could be that
really the difference there mght be just a couple
nore steps that a person woul d need to do bet ween what
you' re sayi ng and what everyone el se i s saying.

M5. CHAITOVITZ: | would like to followup
on what Victor said about are we talking about a
regi stry of copyright owner, author, or work? | can
see thembeing different. Alot of talk here is about
author. | can tell you in the sound recording area
you are going to get two people filing for every piece
of work because what | woul d consi der the creator, the
artist is going to file as will the record | abel
because they both think they are the author.

The other thing is you don't necessarily
-- the whol e point of an orphan work is you probably
don't know who the author is so you need it to be by
work so that then you can then try to locate the

aut hor because if it's all indexed by author, it's not
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going to hel p sonebody determ ne who is the author.

MR. MacQ LI VRAY: | just wanted to add to
what | mean by correctable which is to say that, say,
Google has proposed that the correction include
injunctive relief so that you would be able to find
out that Google is using a particular work that is
yours that has been orphaned and if you believe that
you woul d not |ike that to happen to seek injunctive
relief or nerely to register with this voluntary
dat abase and we would check it and then we would
update and no | onger make use of that work.

MR. ROSENTHAL: Just follow ng on what
Anne said about work for hire. Certainly this adds
conplexity to the registration process as well as
every other issue that we are going to be dealing
with. | certainly am not so excited about fighting
work for hire in this context. Even if we may w n,
don't know. It just kind of scares nme so | think that
is kind of overhangi ng everything.

It al so adds anot her area when you rai sed
the issue of is there a category of abuse that people
woul d cone forward erroneously. WIlIl, how does that
work with due diligence? Does the user have to
presune that there's know edge of this copyright

di spute between recording artists and | abel s? Just
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wanted to add that conplexity to it all

MR. SIGALL: | wanted to, again, give ny
col | eagues a chance. W're com ng up on close to --
we have 10 minutes left inthis topic and | wanted to
gi ve anyone on our side a chance to ask any questions
that didn't get asked and t hen open up the discussion
alittle further. Nobody? Ckay.

MS. PETERS: | was just going to say
there's at |least three people who still want to talk
and | would rather hear fromthem

MR. CLARK: On the voluntary registries
whet her it's of works or authors or both, if there's
a practical way to work that out and rmake it useful,
it would be very wuseful in conjunction with the
earlier subjects we were tal king about whether it's
bot h a database of search efforts that have been nade
and also the establishnents of guidelines or best
practices.

For those who are going to do a
responsi bl e search, voluntary registries becone just
anot her maj or tool for doing that. If all the efforts
inthe three areas of guidelines, search dat abase, and
voluntary registries are properly coordinatedinterns
of their public accessibility, they could be very

usef ul . W were tal king earlier about you are going
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to have a | ot of suspect searches, things that were
done in bad faith or with mnimal efforts or just
i gnorance and | ack of skill.

In terns of organizations that m ght put
t oget her gui delines which people who would do those
kinds of searches would consult, having that
cooperation both on the trade and professional
organi zati on side where the creators are and on user
sides like libraries and universities and col | eges, ny
side of things, to work out guidelines that are best
practices suited to different kinds or classes or
wor ks coul d be very useful.

In terns of directing individuals who do
it on their owmn, a lot of the resources that would
come out of those guidelines fromthe educati onal side
of things are going to be open to themto consult with
in their local conmunities and being able to direct
them to do that rather than just a mninmal search
engi ne search or sonething that they thought was goi ng
to satisfy a very basic checklist where you didn't
have to go any further than that could work
synergistically all the things together but it would
take a great deal of coordination and nostly
adm nistrative effort.

MR. COPABI ANCO. | just wanted to say that
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in ny conception of this big list consulting the big
list would just be the first step in a due diligence
effort to find or determne that the author is the
actual author of the piece. Looking down the road to
the future, what | would like to see the Copyright
Ofice do is think about signing a creator ISBN to
unanbi guously identify individual creators so that
t hey can use a nunber that was assigned by sonebody,
by the Copyright Ofice, that they could put this on
t heir work.

This could be part of the whol e dat abase
process actually. It could be autonmatically assigned.
Then that would in the future prevent some of the
problens of inability to identify or |ocate authors
because they woul d have a nunber there on their work

that would say who did it.

M5. PETERS:. The nore | |listened to sone
of the things | heard, the nove | I|iked our own
registration even though |I really am not a gung-ho

proponent of certainly mandatory regi strati on schenes
mai nly because it identifies the title of the work,
t he aut hor, and the owner and you can track by those.

One of the things that is a huge i ssue for
us and it would be for anyone that you set up, is

current contact information because as of a date
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certain sonebody cones in and tells you sonet hing and
then they don't always update it. | think it's an
interesting idea where you start tal ki ng about uni que
identifiers. There is alot of work that is going on
with regard to uniquely identifying works. You al
have been doing that type of work. But you are
suggesting all authors.

MR HOLLAND: If | could comment. I
actually think Christopher has a great analogy in
conmparing copyright to property. | hope you would
join me in reconmendi ng that copyright ownership be
perpetual |ike ownership in a hone to the rights
hol der and the heirs.

The filings that one has to do to own a
home is limted to the nunber of hones one may buy in
alifetime which are so fewthat the paperwork usually
requires a certain concentration of energy. Artists
who have to do work or photographers who have to do
enor nous vol unmes of work on short deadlines, often 24
hours or less, really don't often have tine to do al
the filings that would be necessary in the kind of
registry that you are describing and artists don't
have the noney to put on the extra staff that it would
take, whileironically alot of the |large corporations

woul d be able to staff up to handl e naintenance of
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copyri ghts.

The obj ect that Creative Coments has been
fighting against, the hording of copyrights by |arge
corporations, would actually not be affected by this
kind of registry but the ownership of copyrights by
smal | rights holders would be. A lot of us think that
artists mssed the boat in 1978 when copyrights were
gi ven back to nost of us who were fornally had to give
our copyrights to clients.

Artists mssed the boat in not creating an
ASCAP- styl e agency then that would have prevented a
| ot of the problens. The illustrator's partnership a
few years ago nade a recommendation to the copyri ght
cl earance center that they work with us to create an
ASCAP-style registry using fees that are now being
either mslaid or not returned to artists as seed
noney to start that kind of registry. W first
contacted CCC about three years ago and have gone
t hrough a nunber of pernutations of comunications
with them

Basically we've gotten no response but we
have made a specific proposal that did include
persi stent object identifiers that woul d be enbedded
inthe work that would carry not only the contractua

-- | mean would not only carry the nane of the author
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but the contractual information that could then travel
with the work and report any usage back to the
copyright bank.

MR. SPRI GVAN: The poi nt here agai n about
creativity and about copyright property, one bit of
research that 1've done recently is looking at the
period 1790 to 1870 and published works in the U. S.
How many of these published works cane into the
copyright system You had to regi ster and gi ve notice
to get a published work into the copyright system

The best | can tell probably about hal f of
publ i shed works didn't so during a significant chunk
of the period where we had a fornmalized copyright
system you had comercial publishers marketing | arge
nunbers of works outside the copyright system The
nonexi st ence of copyright for those works was not the
death knell for their marketability.

Again, | would nake the sane point but |
woul d expand it a little bit that, yes, copyright is
going to be very relevant for the nmarketability of a
nunber of works and it's not going to be rel evant for
the marketability of a lot of works. That is to sone
extent why we have orphan works.

Second point is, you know, it's not just

smal|l creators who are at stake here in building our
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culture. I1t's people who don't even ordinarily think
of thenselves as creators or artists. |'m thinking
now of the bombi ngs in London recently. All over the
| nt ernet now are peopl e's photos taken with cell phone
cameras down in the subways.

Fifty years fromnow, or maybe even sooner
when we are trying to understand t he historical |egacy
of the fight against terrorism soneone is going to
want to use these cell phone canera pictures. Someone
is going to want to publish a study of what happened
based on the cell phone canera pictures.

There's going to be -- under current rul es
there's going to be a very significant orphan works
problemin the waiting. | think in the digital age
when copyright affects every inmage and creativity is
di stributed, we have to worry nore about clear sinple
rul es.

M5. WOLFF: O phan works doesn't repl ace
fair use. |If someone is doing an article about what
happened because peopl e use cell phones and gave a few
exanples, that would clearly be an exenption under
fair use. | don't think we need to make rul es just
based on that. There is the Internet now whi ch makes
reproduction perfect and easy so | don't think we can

historically look at how people treated their
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copyrights in the 1700 and 1800 as we do now.

We are faced with issues now and | think
we need t o address what's happeni ng now and how t hi ngs
have changed and cone to a balance where not
everyt hing everyone is going to want to use i s going
to be available. Yet there will be nade avail able
wor ks after you have nmade sone effort.

Then if you choose to use a work and you
have made sone effort and soneone turns out, there may
be sonme fair conpensation that will be paid to the
creator. That's what | think we're | ooking at, a way
where things can be used and a balance that stil
keeps the creator in the m x.

M5. CHAI TOVI TZ: | think what Brad brought
up rem nded nme of an underlying assunption that |'ve
been thinking this whole tinme, and | don't know
because we haven't had an explicit discussion of it,
t hat people can't use an orphan works designation to
ci rcunvent paying |license fees.

For exanple, orphan works designations
woul d not be avail abl e when there is a bl anket |icense
of fered or a conpul sory |icense offered. For exanple,
a radio station could not stop dealing with the PRO

sayi ng, "W're just playing orphan works," and not get

their license or not get a conpulsory license if they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137

are streamng online or a CC Ilicense.

If there are those kind of blanket
i censes or conpul sory |licenses avail abl e, the orphan
wor ks designation should not be permitted in those
areas because that is just a way to circunvent paying
the license fee.

MR SIGALL: | think that is actually a
good segue to our next panel because we wll be
tal king about those issues about what happens when
somet hing i s an or phan work and t hen what happens when
t he copyright owner does surface.

| want to thank everyone for a very good
ki ckoff to this session. | think the discussion is
very hel pful and productive and cordial so it was a
good start for us to get a better sense of sone of
these issues. W wll be back here at 2:00 to start

on the second topic, Topic 2. Thank you.
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AAF-T-EERNOON S-ESSI-ON
2:00 p.m
MR, SIGALL: Okay. Let's get started with
t he second roundtable on Topic 2. For the benefit of
the new nenbers of this roundtable and anyone who
wasn't here in the norning session, | think it would
help to go through and introduce all of the
participants again just so everyone knows who they
represent and where they are comng from |[|'ll start
with nyself. I'mJule Sigall, Associate Register for
Policy and International Affairs at the Copyright
Ofice.
MS. PETERS:. Marybeth Peters, head of the
Copyright Ofi ce.
MR. KASUNI C. Rob Kasunic, Principal Legal
Advi sor, Copyright Ofice.
M5. WOLFF: Nancy Wl ff with the Picture
Archive Council of Anerica, PACA
MR TRUST: And |I'm David Trust wth
Pr of essi onal Phot ographers of Anerica.
MR TAFT: Mchael Taft, Archive of Folk
Culture, Anerican Folk Life, Central Library of
Congr ess.
MR. SPRI GVAN:. Chris Sprignman, University

of Virginia Law School on behalf of Creative Conmons
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and Save the Misic.

MR ADLER  Alan Adler on behalf of the
Associ ati on of American Publishers.

MR. ROSENTHAL: Jay Rosenthal with the
Recording Artist Coalition.

MR SLEVEN: Paul Sl even, Holtzbrinck
Publ i shers.

MR PERLMAN: Vic Perlman, Anmerican
Soci ety of Medi a Phot ographers.

M5. MJRRAY: Kay Murray, the Authors'
Gui | d.

MR. MO LANEN:  Phil Mil anen.

MR. METALI TZ: Steve Metalitz representing
t he Recording Industry Association of Anerica.

MS. URBAN: Jenni fer Urban of USC Law
School and I'mhere on behal f of AlVF, Association of
| ndependent Vi deo and Fi |l m Makers.

MR. Macd LI VRAY: Al exander MacG |ivray of
Googl e.

MR. RQOZEN: Bobby Rozen. I'"'m here on
behalf of the Director's @uild of Anmerica and the
Witer's Guild of America West.

MR HOLLAND: Brad Holland. |'man arti st
and we are representing a coalition of five groups of

illustrators, nedical illustrators, architectural
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illustrators, and cartoonists.

MR NEWVAN:  Brian Newman w th National
Vi deo Resources.

MR. KUPFERSCHM D:. Keith Kupferschnmdw th
the Software and Information |Industry Associ ation.

M5. CHAI TOVI TZ: Anne Chaitovitz wth
AFTRA.

M5. KIM Lee Kimwi th Cohn and Gi gsby.

MR BAND: Jonat han Band here for Net
Coal i ti on.

MR. CUNARD: Jeffrey Cunard representing
the Coll ege Art Associ ation.

MS. SHAFTEL: Lisa Shaftel, G aphic
Artists Guild.

MR. QAKLEY: Bob Cakley. 1'mthe Director
of the Law Library at Georgetown. I'"'m here
representing the Library Copyright A liance which is
five major library associations.

MR SKELTON: Matt Skel ton. ['m an
attorney at the Copyright Ofice.

MR. METZGER: Aiver Metzger. I"m an
attorney adviser. | work for Jule in the Ofice of
Policy and International Affairs at the Copyright
Ofice.

MR. CARSON: David Carson, Copyright
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O fice, Ceneral Counsel

MR. S| GALL: Ckay. Topic 2 wll be
introduced and the first question will be asked by
Aiver

MR. METZGER: Welcone to Topic 2. Inthis
roundtable we will be discussing the consequences of
an orphan work designation. Therefore, for purposes
of this discussion we will assune that a work is an
or phan work and we wi || not be discussing criteria for
designation. The witten comments suggested a w de
range of consequences.

At one extreme were the suggestions that
orphan works fall into the public domain and at the
other extrene are suggestions that there be no
consequence at all to the fact that a work is an
orphan work. |In other words, that no change be made
to current |law for orphan work use.

In the m ddl e were numer ous conment s t hat
proposed a limtation on renedi es approach under which
the renedi es available to a reappearing owner of an
orphan work would be limted in some way. Sone of the
i ssues we would li ke to discuss today are the precise
paranmeters of any limtation on renedi es, the neasure
and timng of payment of any royalties or fees by the

or phan work user, the conditions an orphan work user
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nmust sati sfy.

For exanpl e, should the orphan work user
be required to post a public notice of use or put somne
sort of notice on the orphan work itself, and should
the user be required to perform additional searches
for the owner as tinme noves forward. Finally,
pi ggybacki ng.

That is, reliance by an orphan work user
on the search efforts of a previous orphan work user.
On each of these issues we received thoughtful
comments on both sides of the issue so we are hoping
today that people will be willing to address the
weaknesses as well as the strengths of the positions
t hey favor.

W'l get started with a question for
t hose who proposed a cap on danages who are proposed
a fixed danage anount and a m ni mal anmount. For those
peopl e the question is what are the downsi des to that
approach versus a reasonabl e royalty approach?

MR BAND: | guess I'Il kick it off. |
suppose the downside is the scenario that was
discussed in the previous session, the Steven
Spi el berg scenari o, or | guess soneone el se bef ore was
tal ki ng about where a song was used and then it turns

out to -- an orphan song is used and then it turns out
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to be a smashing hit or sonething. There is the
possibility of a huge windfall occurring to the user
so you could have a serious injustice.

"1l hasten to add that | think that those
are highly unlikely situations and maybe the way to
deal with it isto still have a basic cap that applies
general |y but then have t he St even Spi el berg excepti on
or sonething, sone kind of nechanism where there is
some kind of extraordinary windfall that benefits the
user and that there is sone way for the owner to
benefit in some manner.

| would think that should be -- it's a
very rare exception and given the huge transaction
costs involved with figuring out what a reasonable
royalty is in every other situation, | think it would
be better as a general matter to have a cap but then,
again, maybe have an extraordinary circunstances
exception.

MR. TRUST: It sounds pretty reasonabl e.
| know that what we recommend for those who use our
material which is to a great extent orphan works is
that they do put nobney aside in escrow on the chance
that a creator will be found. | can see sone ki nd of
standard for escrow accounts wth this added

stipulation that if sonething becones a snash hit, of
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course, then you are liable to pay out nore than that
[imted anpunt. Something |ike that m ght work.

MR. QAKLEY: Looking at the downsi des and
as opposed to the reasonable royalty, | think the
reasonabl e royal ty approach brings back a significant
| evel of uncertainty into the whole area. After all,
one of the things we're trying to do here is to create
sonme certainty on the part of users so that they know
that they can go forward with at least |imted
exposure.

On the downside of the approach of
capping, | think there are two. One is the
possibility of what we have cone to call the Spiel berg
situation here, that there could be a windfall for
sonmeone if it weren't declared an orphan work. The
other may have nore to do with large quantities of
information that is being dealt with. There are many
large library projects underway, for instance, for
preservation at the Library of Congress and other
pl aces.

A small cap of $100 or $500 isn't very
much for any one itembut if large quantities of itens
were to be brought forward and have a problem then
t hat anount could be fairly significant and that is,

| think, a potential fairly significant downside to
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t hat approach

M5. CHAI TOVI TZ: As | see a downside, this
is all to enable the use of orphan works and to permt
peopl e to use them Not necessarily to permt themto
use themfor free and take away the creator's right of
conpensation. | would say that they still have to pay
a reasonable rate that is set and it would go into
ki nd of a communal escrow account that could be used
for the artist to come forward and collect their fee.

If the artist doesn't cone forward after
acertaintine, it should go to copyright archival and
preservation purposes because we really want to use
this to help people use copyrighted works but not
necessarily to take away the val ue of those works.

M5. WOLFF: | think one thing to consider
when tal king about a mininmal rate or no fee if there's
a use is that there is many type of works out there
and many type of value. Again, one size fits nost but
not everything. | would hate to have an incentive
that pushes comrercial users towards orphan works
versus trying to use works where they would have to
pay the market value for work. | would hate to create
an economic inbalance in the comercial area to
artists who are naking a |iving being creators.

MR. CUNARD: Staying on the topic of what
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the defects are, even though we pronoted the idea of
a cap, is that the amount is set so |ow essentially
it's confiscatory. No one is actually going to bother
pursui ng $100 or $500 and it essentially is like a
[imtation or exception de facto.

But to borrow from Allan Adler this
norning, we think that with all of its defects it is
the better approach because the other approaches are
significantly nore flawed. | think from our
perspective the principal object of freeing up orphan
works is to create an environnent in which the risk
can be ascertained by the user if the rightful parent
cones forward.

If the risk is unquantifiable, we can
create the nost beautiful orphan works reginme in the
world but realistically people aren't going to be
usi ng orphan works because they are not going to be
able to determne what their liabilities mght be in
much the same way as fair use with its grayness and
uncertainty al so doesn't necessarily createincentives
where we woul d li ke to create incentives for peopleto
use certain kinds of works.

MR,  SI GALL: Does anyone have other
t hought s on t he question of cap on royalties, not just

t hose who are proposing it?
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MR. MO LANEN: As those who were here this

norning heard it already, there's 27 billion photo
i mges made each year at 78 cents apiece is what we're
tal king about on average. Certainly there are many
phot ographic works worth far nore than that and the
vast majority are worth practically nothing except to
t he peopl e who shot them

| f you don't know who they are, they are
all orphan works and we have to deal with them At
the tinme those images that are not marked at all are
reproduced and they later turn out to be sonebody's
val uabl e i mage, t hey never woul d have been produced in
the first place if there had been sone ki nd of nmarking
to identify themand to i npose sonme cap other than 78
cents on average would be confiscatory the opposite
di rection. In sone fashion you need to be able to
take i nto account the circunstances that were i n pl ace
at the time those copi es were made.

MR. SLEVEN. A couple of points. First of
all, | don't think anybody is really going to know how
to create a fair schedule of fixed fees. There are
too many vari abl es. The scope of the use. \%%
business is a book business. Is it a 100,000 copy
printing? 1Is it a 1,000 copy scholarly work? 1Is it

broadcast across the web? Is it done in one
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classroon? 1Is it the entirety of a notion picture?
Is it a page froma book?

There are just too many variables to be
able to do what | would have, not neaning to
prejudice, like to think of as the Soviet-style
approach to scheduling fees for this which is why |
think the only reasonable alternative is a market
approach because there have been market transactions
with all these type of uses.

| think that is the nodel we are trying to
follow. The theory of orphan works is the user would
pay. He just can't find the personto pay so it seemns
fair tone to emul ate the transaction that woul d occur
were the user to be able to find the owner. And as
far as the uncertainty, and ny clients are as nuch
users as owners, |'massuning that 99.9 percent of the
time the owner will never show up.

If the person has done a reasonable
search, it's an orphan work. The owner doesn't know
or doesn't care. Wen you are calibrating risk, you
can afford a little higher than normal cost if that's
t he upsi de of damages on the .1 who shows up because
on 99.9 you' ve ended up paying nothing for the use so
you build in sort of a range of potential costs based

on that assunption. | don't think it's unmanageabl e
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at all.

MR. HOLLAND: | woul d be happy to let Vic
speak for me. In fact, if you speak for ne, I'll just
second what ever you say. | think that if we allow
government -- if we all owany of these archives to set
a fee below market value, what you are doing is
creating a government-sponsored royalty free archive
that is then in conpetition with every professional
and governnent is, in effect, interfering with free
mar ket exchange.

MR. SPRIGVAN. So there are a couple of
ways to set narket value for a license. One is to
have the market do it. In the case of orphan works
that typically doesn't happen. That's why we have t he
problem we don't have the owner.

Another way is to let a judge do it and
the judge is supposed to try to figure out what the
mar ket would do. You know, that's difficult to do.
It's doable in some cases and | tend to agree that for
nost orphan works you are not going to have an owner
coming forward so there is a limtation here. There
isalimtation on the nunber of cases we are going to
have.

But there is a third way to do it which

is, again, ask the author to send a signal what is
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this worth? |If they don't register it, the market
value is less than the cost of conplying with the
formality and that neans that you can have a proxy, a
very ready proxy for what the expected market return
is of this work. You can use that proxy to set your
license price. So, again, there's a price signal. A
regi stry woul d be a way of basically sending a signal
to the market of what this work is worth.

MR. KUPFERSCHM D: Well, certainly there
is evidence in the Copyright Law and el sewhere that a
certain level of uncertainty is necessary and
appropriate in certain circunstances in order to reach
a fair result. 1 think that is what we've got going
here which is why a cap really doesn't work,
especially if the values we've seen proposed so far,
| think, of $100 and $500, | think fair use is a great
exanpl e of that which is there is a certainty rel ated
to fair use but at the end of the day the fair use
provi sion is supposed to come out to a fair result and
fair use.

There is also anple exanples in other
| aws. Most notably, | think the Patent Law which
requires courts on occasion to | ook at and determ ne
what the reasonable narket value of a particular

patented invention ought to be in certain
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circunstances. |It's not like the courts haven't done
this before or couldn't do it.

Certainly there would be a certain | evel
of uncertainty associated with not having a cap. The
flip side of having a cap would be, | think,
especially at the |evel suggested, would be grossly
unfair. Certainly whatever nunber that cap cane to
woul d be arbitrary.

MR. METALI TZ: There are clearly a nunber
of tradeoffs here. The approach that is based upon
what we call the market approach in which you woul d be
responsi bl e for the reasonabl e royal ty t hat woul d have
been pai d obviously is | ess certain than having a cap.
Certainty can be a bit overrated. | think perhaps
some people who are seeking a |lot of certainty here
may over estimate the anmount of certainty that exist
in the typical I|icensing transaction as well.

Everything isn't necessarily nail ed down
in black and white. You may be dealing with sonebody
who may not have all the rights that you and that
person think they have. Some uncertainty is
inevitable but | think there is a value to trying to
recreate the market that would have existed if the
user could have found the copyright owner.

Now, in general terns | guess the uses are
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going to fall into two categories. One is uses where
there really is a market for that type of use and,
therefore, it should be relatively easy to determ ne
what the market rate would have been. Under, for
exanpl e, the RI AA proposal it would be rel atively easy
for the user to deposit to escrow that anpunt so that
it would be there if the copyright owner cane forward.
At some point perhaps that would revert back to the
user.

There are goi ng to be sone i nstances where
perhaps there isn't that much of a market on which to
base this. [|I'mthinking -- | mean, Jonathan, again,
| think is working fromthe assunption that the vast
majority of these uses will be nonconmercial and just
educational and cultural heritage and so forth and he
may be right, but there certainly are going to be a
nunber of commercial uses as well.

For those instances where there isn't
perhaps a ready market, | think in a sense the system
is kind of self-correcting. |f you think about, let's
say, the display of a work in a museumexhi bition, and
" m not tal king about a Picasso or a Van Gogh here,
but perhaps sone ephenera or sonething, perhaps folk
life material and so forth, naybe there isn't a market

value for that or it's extrenely low but, in that
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case, the user woul d have to deposit nothing or a very
smal | anount of noney and really doesn't risk that
much exposure.

Also, if that is all the copyright owner
can collect if and when he reenerges, he doesn't have
a bigincentive necessarily tolitigate this case. |If
the fee for displaying ny work of art in the nmuseum
for amonthis a dollar, then (a) it's not going to be
that nmuch of a problem for the nuseum to put the
dollar in escrow, and (b) | probably don't have mnuch
incentive to conme after them to get that dollar.

That' s an exanpl e of applying the market
appr oach which al so works well in the case where | and
Van Gogh, but | happen not to be findable, and the fee
m ght be much, much higher. In that case, the user
should respond accordingly and | should have the
incentive to go collect that once | reenerge.

MR. ADLER: If you think of a cap or a
fixed fee as analogous to a conpul sory license, not
only does policy in this area generally disfavor
removing fromthe market the setting of the price or
value for the use of the material, but | think it's
probably fair to say the conpulsory licensing
generally is used in situations where one expects that

there will be a huge volunme of transactions all of
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which will involve arelatively small anmount of use as
well as a small anount of noney.

That sort of stands what we're talking
about here on its head because | think there is
general agreenment here if we do define orphan works
correctly, we woul d expect that there will be very few
cases where a copyri ght owner woul d ener ge seeki ng any
kind of conpensation so you're not talking about
anticipating a huge vol unme where transactional costs
are going to be very heavy if you don't come up with
some sort of conpulsory license schene to deal with
t hem

Also | would say as often in dealing with
many of the issues in this thing, what you think about
one el enent of the approach will work is | argely going
to depend upon what is decided upon certain other
el ement s.

For exanple, if it turns out that the
reasonabl eness aspect of the reasonable or diligent
search has sone sort of a good faith elenment in it,
one could easily see that this would paradoxically
create an incentive for people to try to gain that
good faith elenments if they realized that by being
able to actually characterize sonething as an orphan

work, when it is not really an orphan work, they m ght
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be able to obtain the benefits of limted remedies on
t he part of a copyright owner energi ng whi ch woul d not
only include the capped or fixed fee but possibly the
elimnation of injunctive relief as well.

You would actually produce situations
where unlike the general rule we are dealing wth
which i s that everybody i s unhappy with t he work bei ng
an orphan work. There will be certain circunstances
where it mght prove to be quite advantageous to
create a situation where everyone will believe that a
work is an orphan work.

That m ght nean that people would even
gain the search so that they don't find or identify
t he copyright owner. But if they can denonstrate that
their efforts | ook sufficiently reasonabl e, they m ght
be able to obtain benefits that they shouldn't be

entitled to.

MR. TRUST: | think it's worth stating
again that a work does not -- it's value is not
di m ni shed just because it is orphaned. A wor k

doesn't becone or phaned because its creator abandoned
its child. A work is orphaned because the consuner
can't find the <child' s creator. There is a
substantial difference there. Just because a work is

orphaned in this circunstance doesn't nmean that it
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doesn't have val ue.
In fact, it could have tremendous val ue.
It could be a fam |y now owns a copy of an imge, for

a work that has suddenly over the | ast few years taken

on trenendous val ue. It could be sonething that
occurred in the news. It could be sonething that has
occurred in society, in politics, in whatever. Now

this work coul d have trenendous val ue.

W can't say just because we can't find
the owner right now that it has no val ue. It's
i mportant that as we | ook at how this would work out
in terns of conpensation for an orphan work that we
keep that in mnd. Just because its orphaned does not
nmean that it has no value to it.

MR. SIGALL: Let nme ask this question. A
coupl e of folks have nmentioned escrow paynents that
seem to be before a copyright owner shows up people
woul d nmake sonme escrow paynents. M question is if
your filter or your system for designating when
something is an orphan work is good and accurate,
let's say your accuracy rate is somewhere 95 to 98
percent, the system does identify truly unlocatable
copyright owners.

| f you coupl e that with a systemwhere you

nmake escrow paynments in every case, isn't that going
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to be extrenely inefficient? That you will never have
t he owner show up and you will have people nmaking a
| ot of escrow paynents for people who only 2 percent
of the time will show up. Anyone who thinks that
escrow paynents -- they could react to that and
correct ne if I"'mwong. That would be hel pful.

M5. CHAI TOVI TZ: | think it's inportant
that when a user is going to use a work that is truly
an orphan work they do nake the paynents then. The
point is you don't want to encourage people to use
or phan wor ks because then they can use them free and
to search around. Basically what you're doing is
permtting themto use this work but then they have to
pay whatever the market value is. | don't think we
can i nply because they failed to register it that the
mar ket val ue is worthl ess.

We have to | ook at the true market val ue
regardl ess of whether they used any registry or not.
But it's inportant that those paynents be made at the
get-go when they are using it so you don't encourage
peopl e to use or phan works just because they can do it
at a discounted or free rate.

MR METALITZ: Jule, | think that is a
very good question. There is an efficiency aspect to

this but | think you are making a couple of
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assunptions here. You have laid out the assunptions
but one of themis accuracy assunption. Accuracy in
this context doesn't necessarily equate to the
copyright owner not comng forward later. |It's one
thing to say we have a pretty good system and nost
peopl e that can't reasonable be | ocated -- in nost of
t hese cases the person can't reasonably be | ocat ed.

Still, if a use beconmes w despread, cones
to the attention of the public, copyright owners nmay
wel | cone forward. Even in a relatively accurate
systemyou nmay have a fair nunber of copyright owners
who will come forward to claimthis escrow anmount.

Second, t hat assunption al nost by
definition we can't really know that in advance. W
don't know until we've had sone experience with the
system whet her we have sonmething that is -- whether
the due diligence is set at the right level or not.
Al'l an was maki ng this point also. There is obviously
a bal ancing here. To the extent the higher the | evel
of due diligence, the less the concern potentially
about protecting the absent copyright owner who then
cones forward.

But we won't really know that until we've
got sonme experience with it and it could be that

RI AA's proposal was that any |egislative change in
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t hi s area probably shoul d be sunsetted and, therefore,
t here woul d be sonme built-intime to | ook and see. |If
we set it at the right level, nmaybe not very nany
peopl e have cone forward and nmaybe escrow woul d be
| ess inportant.

Finally, 1 think Anne's point is well
t aken. Granted it nmy appear inefficient but all
we' re doing here is asking users to make the paynent
that we reasonably think they woul d have made i f they
had succeeded in |l ocating the copyright owner and if
t he copyright owner had agreed to |icense the use.

W are not asking themto nake any extra
paynents than they woul d have made if the narket had
been working well. Once it's an efficiency on anot her
side, you mght say that the failure to have this
escrow systemis really awindfall for the user who i s
able to nake a totally free use ganbling that the
copyright owner won't show up in a situation where
presunmabl y that person m ght have been willing to take
a license if they could have |ocated the copyright
owner .

MR SPRIGVAN: The alternative is not a
totally free use. The alternative is a use wthout
the possibility of injunctions, or perhaps with the

possibility of injunctions later under certain
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ci rcumst ances. | don't favor that but that is at
| east a | ogical possibility, a use for which you pay.

Again, | nmean, what is the value, the
mar ket val ue of the work? There is no such thing in
nost cases as a market value that one can deduce for
an orphan work sinply because there are no bargains
for exchanges that you can | ook at for this particul ar
work. Unless we think that works are nostly perfect
substitutes for one another, or even reasonably good
substitutes, it's difficult to anal ogi ze fromone work
to another. People do it but it's inpercise and it's
conpl i cat ed.

Now, earlier it was said, well, just
because sonething is regi stered doesn't nean it has a
val ue. Economi cs proceeds from the baseline
assunption that people act rationally. They sonetines
make m st akes. They have i nperfect information but on
t he whol e they act rationally. If you have a pi ece of
property, a piece of creative work that you assign an
expected value that is higher than the cost of
conplying with a registration requirenent, you wll
regi ster.

Peopl e wi I | nake m st akes around t he edges
but people will be properly incentivized to register.

On the whole if you see that a work has not been
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registered, if you think people are basically
rational, that is a signal that works | acks the kind
of market value that would nmake the gain, to repeat
nmysel f, of copyright worth a candl e.

| f you |look  historically at what
comercial publishers have done, you see the sane
comercial publishers registering and noticing somne
copyrighted works and not others. Even though the
cost of copy registration historically has been very
| ow, sone works copyright is relevant and some work's
publishers think it's not. |If that's the case, then
we might get a price signal from registration that
enables us to set a license fee. In the absence of
some price signal we're groping.

MR. ROSENTHAL: First of all, registration
could be a function of education and a | ot of users --
excuse ne, copyright owners may not know about it and,
therefore, that may be why they don't register. As
far as the escrow goes, if you have an escrow, you can
certainly use the excess that is not used to pay
adm ni stration cost which in a way would make it nore
efficient right across the board.

Third, | can't contenplate a systemthat
doesn't pay -- at |east the user eventually pays the

cost to the copyright owner for stepping forward and
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claimng either that the value is not -- that the
original escrowlicense paynent isn't up to where they
think the value is or just to go through the process
itself. | think there is -- | don't like to see the
burden, the cost put on the copyright owner to step
forward

There's got to be sonme risk on behal f of
the user as well. In that sense the user should pay
the administrative cost possibly through escrow as
well as cost to the copyright owner, especially if
it's arecording artist without much neans. You don't
want them to be disincentivized to step forward to

claimtheir copyright or to sonehow say, "Hey, this

was used wthout ny permission,” or wthout due
di li gence or sonething along those lines. | think al
in all it could be nore efficient if you have an

escrow account.

MR. PERLMAN: | try to look at this
probl em objectively as opposed to from ny nornal
advocacy perspective. It seenms to me you have to ask
what's the goal here. The goal is to allow people
access to works without risk and wi thout disturbing
the delegate balance that we like to talk about.

Every day everybody in this room deals

wi t h busi ness transactions in which they want to avoid
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risk and they do it by one sinple thing, insurance.
It seems to me that paying a reasonable royalty up
front is the equivalent of paying an insurance
prem um

It gives absolute -- under nmany of the
proposals we're tal king about it would give absol ute
protection against any kind of risk that m ght be
i nvol ved. As for the uncertainty by paying it up
front, you elimnate the uncertainty issue.

People have talked about it being
difficult to establish these values. | can only speak
about t he publication photography busi ness where there
are lots and lots of nodels for |icensing fees that
can be used virtually mechanically to figure out an
image is likely to be worth

MR. SLEVEN. | want to start by endorsing
the prem se of your question. | didn't step earlier
because | was entirely in agreement with you. | think
requiring an escrowis highly inefficient if we assune
that in nost cases nobody is going to cone forward.

If we assume in nost of the rest of the
cases the user will be good for the noney when the
owner cones forward, you are requiring 100 percent of
users to post an escrow for the few users who m ght go

i nt o bankruptcy in the neanwhile and won't be good for
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the noney. It is, in effect, a tax on a use which
think the premise we're here for is the use is of
value to society but the owner ought to get paid.

Taxi ng the use i ndependent of any paynent
to the owner is inefficient. Any requirenent, |
think, of up-front action is going to be a trap for
the unwary. In nmy experience as a publishing | awer
dealing with authors, a lot nore authors do the right
thing, in fact, than know the technicalities of the
copyright lawso they will rmake a diligent search for
the owner but they may not know that they've got
escr ow noney.

Let ne add the nodel in ny business, in
book publishing, is the author is responsible for
doing the copyright clearance and for paying for
perm ssion for a |lot of nonfiction works. These are
not high renmuneration projects. They are |abors of
| ove for authors. They have spent an incredible
anount of tinme researching.

On top of that, having gone into an
archi ve and done the research to dig out the docunents
that they want to include in their work and then to
have to pay a tax on each use when the great grandson
of the witer of that anonynous letter is never going

to come forward or whatever, it doesn't nake sense to
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nme. Lastly, it's not a free use. A lot of tinme and
resources go into a search for a rights holder.
Whether it's intinme or noney it's fair to put a val ue
on that and not just <call it free and taking
advant age.

MR Macd LI VRAY: A few nore on that
t opi c. One, escrow will be very difficult to deal
with for individual users, people in their hones
trying to make use of a work. Two, you have the
probl emof -- you al ways have this problem Nancy was
good to bring it up but you always have this problem
of conpetition with the free.

The question is if you make the use of
or phan wor ks too expensive either in terns of risk or
in terns of sone sort of inefficient escrow
requi renent, you will end up forcing people toward the
public domain and not towards this category of works
where the copyright owner actually could be
remmuner at ed.

The other thing in there is that it's
sonetinmes difficult to tell the difference between
publ i ¢ domai n work and an orphan work so you will end
up havi ng peopl e escrow when they think sonething is
an or phan work or maybe an orphan work when it is, in

fact, a public domain work. You will end up having
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people to start paying for the use of public donmain
wor ks.

The final thing I would say is we are as
a conpany probably different from a |lot of people
around this table in that we expect that our use of
t hese orphan works will likely be in the 1 mllion
wor ks range and sonme sort of escrow of an anmpount of
noney for each of those works when we know that many
of themw Il be in the public donmain, that nost of

their authors won't care. But there are a few that

really will care and they will cone forward and it
will be extrenely inefficient for us.
MR. HOLLAND: | just wanted to -- | don't

understand the principle of trying to devalue a
di verse body of work as a class. In our business we
set val ue according to usage. The sanme draw ng that
| do for a regional magazi ne may be set at a different

price than if it's done for the New York Times or if

done internationally or for the nunber of tinmes that
the client intends to use it.

The idea that you would just say orphan
wor ks have a certain val ue and that val ue ought to be
determ ned by that seens to me to be m srepresenting
the nature of these transactions and works against

t hose who have to nake their living producing this
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work in the first place.

As for escrow accounts, they nmay be
inefficient. | actually would have a question here.
| " msure you at the copyright office could answer this
better -- could answer the questions | would have
about this. | knowfroma little bit that we' ve done
that in Denmark there are escrow accounts for
uncl ai med accounts. Let ne see if | can say that
better.

There is an escrow fund for unclainmed
rights that they use as their golden heritage fund if
that work is used to advance copyright and sits there
until it's clained. | don't know but you may know
nore about that than | do but | think it's sonething
| would look into if | were creating an escrow
account .

MR. NEWVMAN: As an artist and soneone who
represents artists this escrow system is very
inefficient and burdensome on the creator of future
works. We don't find this to be a free use. W find
this to be sonething that we are paying and doing
reasonabl e searches for. W feel there should be a
limt toit. W feel there are enough problenms with
the escrow system being inefficient and burdensone.

Who determ nes that market value? An exanple is
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Spi el berg.

Is the market value determned on if
Spi el berg happens to use that work or if Morgan
Spur |l ock happens to use that work who you don't know
and his work won't get seen as nmuch? Wwo is going to
hold that fund, for how long? \Wat about when it
comes into the public domain and how am| going to get
it back if no one ever surfaces? These are problens
we do not want to address that seem to be very
burdensonme as a result of such a system

MR KUPFERSCHM D. Before | get to the
main point, | just want to address sonething Chris
said which is the assunption that a copyright owner
neasures the value of their work agai nst how nmuch it
woul d actually cost to register their work and that's
how t hey make a determ nation whether to regi ster the
work or not. | wish that were actually the case.

|"m enbarrassed to say | represent too
many nenbers that don't register their works for one
reason or another and cl early the val ue of those works
wel | exceeds the registration fee of the Copyright
Ofice. That is just not an accurate statenment. As
far as the escrow account itself, | think your initial
guestion brings out the main point.

It all depends on how many aut hors or how
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many copyri ght owners actually step up and say, "Hey,
wait a mnute. You're using ny work. | want to get
paid for this." | think we are, at least fromthe
first session this nmorning, it seenmed there was a
general assunption that this wasn't going to be used
very much

There weren't going to be that many
aut hors, or owners rather, of orphan works that are
going to step up and claimtheir works and say, "Hey,
you're using ny work. | want to be conpensated for
that.” | think we were all pretty much assum ng the
fact it wouldn't cone up very nuch at all.

If, in fact, that is the case, then |
think the prenmise in Jules question is exactly right.
Peopl e are paying noney into escrow account and it's
just sitting there and sitting there and creating
probl ens for all of our CFGs and a whol e nuch of ot her
di fferent i ssues here. Then we create a whol e host of
ot her issues. How long does it have to stay in the
escrow account? How do we determ ne how nuch to put
in the escrow account ?

It makes a systemthat woul d ot herwi se,
think, be relatively wunconplicated a |lot nore
conplicated than it really needs to be. So | just

don't think that there needs to be this escrow account
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if we are going forward with the assunption that not
too many copyright owners are going to step up and
dermand to be paid.

If we're wong and all of a sudden this
system is being used gang busters, then we could
always -- certainly folks can go back and create
escrow accounts but if it's done at the outset, then
all of a sudden you've got all these escrow accounts
and noni es that are just sitting around and not being
used and being held for a rainy day sonetine if
sonmebody steps up.

MB. WOLFF: W all have a lot to say

today. Well, you know, | want creators to be paid for
uses. | do see a lot of practical hurdles in having
an escrow account. | have been trying to get npney

froma Swedish collecting society for many years and
can't even get them to respond to ny letters these
days. It's just having counterparts over in Europe.
They say there's a reason they are called collecting
soci eties and not di sbursenment societies.

My concern is we are trying to make
transactions work snoothly and efficiently but also
mai ntain bal ance and fairness. Were | see the
probl em where there is too nuch burden on the arti st

is if the artist does cone up in these percent of
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occasions the ability to collect the fee in an
efficient way because ny experience with trying to
col |l ect actual dammges because in 99 percent of the
case the burden, not the expense, of registering
phot ographs is too great.

You are linmted to actual danages. That,
in essence, is in nmany ways a deprivation of rights
because to go to federal court to pay $200 for the fee
just to goto court to hire an attorney and you are in
front of a federal judge who has nmany i ssues goi ng on
t hat day.

That is where the inefficiency and the
unfairness lays, | think, on the side of the arti st
trying to collect if, in fact, the work really is not
orphan. | think we have to | ook at that aspect and
the system that makes paynent efficient and for
sonmeone to refuse to pay a reasonabl e royalty coul d be
so much greater for the artist to collect than the
actual fee.

MR.  BAND: | would like to offer an
exanple that | think exenplifies a | ot of what people
have been tal king about, the problens with an escrow
system The Cornell Library has an archive of 300, 000
phot ographs relating to |abor relations. These are

phot ographs of workers and working conditions and
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strikes and so forth. A lot of it is old and of
i ndet erm nat e age.

| f Cornell wanted to digitize those works
and make themavailable to the public for all kinds of
historic and research and so forth uses, | don't
understand the nechanics that would be involved.
Again, there's 300,000 works. Some of them are
probably in the public donain.

Some of them are old enough that they
woul d have ventured into the public domain but others
haven't and it is very hard to tell because, again,
it's a photographic imge. It doesn't have a date on
it. There m ght be sonme visual clues but, again, it's
not enough. It's indetermnate so it's hard to
determ ne which of those are in the public donmain and
whi ch aren't.

Agai n, because we're tal ki ng about a huge
guantity of works, even a relatively snall escrow fee
could be prohibitive. And on top of the fact of how
you even start to begin to determ ne what would be a
reasonabl e |icense fee that you can anticipate for a
work of this sort, a photograph of a strike breaker in
1931. So, as a result, it's a conpletely unworkabl e
system at least in certain instances.

It mght be different if you are just
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going to be doing -- again, inthe Spielberg situation
you coul d i magi ne an escrow could work but certainly
when you are dealing with [arge scale archival type
digitation projects which is what a lot of libraries
and the Library of Congress is interested in. An
escrow systemis conpl etely unworkabl e.

MR. QAKLEY: Jonat han raised sone of the
points that | wanted to raise. | guess | would put it
inaslightly different way, though. Fromthe library
per spective one of the issues that is of concernto us
here is the whol e issue of preservation.

The letters that we filed indi cated many,
many projects that essentially have cone to a halt
because we can't determine the status of certain
wor ks. Soneone around the tabl e made nention that the
standard is we are just asking for paynent to be nade,
t he same paynent to be nade in a free market we woul d
be expected to pay.

Vell, for library preservation purposes
t he phot ographs that Jonathan is tal king about nost
l[ibraries are really not in a position to pay
anyt hing. The val ue woul d be essentially zero or somne
nom nal anmount, a very nomi nal amount. Wth regardto
the escrow, | wanted to echo Paul's coments across

the tabl e about the inefficiency of such a system
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To ny nmnd that makes this kind of
unwor kabl e as a statutory change. One of the things
| think we need to do here if we are going to have a
successful system is keep it sinple. If we start
setting up new bureaucracies and new requirenents, |
think we fail that test and the escrow is an exanpl e
of that.

| think we heard that the Library of
Congress has done a voluntary, | take it, kind of
escrow system and sonme institutions mght want to be
self-insurers in that sane kind of way but, to ny
mnd, that is a better way to do it rather than
setting up some kind of centralized escrow and
centralized bureaucracy kind of system

M5. KIM Yes, | was thinking that with
regard to orphan works and the fact that a |ot of
copyright owners don't get around to actually
regi stering their works, I was wonderi ng what sonme of
you t hought regarding the i dea of actually registering
a work as an orphan work just so that (a) people would
be on notice that this kind of work is out there as an
or phan work, and (b) so that the nunber of peopl e they
are trying to identify and go through the workl oad of
trying to determ ne whether something is an orphan

wor k woul d actual Iy have sone ki nd of online access or
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record of the fact that this work is indeed an orphan
work and get that kind of information.

MR. SIGALL: That is the subject of some
of ny questions after this round. |In this topic but
probably at a | ater point | have sone questions, as we
discussed alittle bit this norning, about registering

your intent to use or the fact that you' re using an

orphan work. One of the questions was -- one of the
guestions | have, a serious question along those
lines.

MR.  PERLMAN: The author or the rights
hol der would actually register it as an orphan work.
s that right?

M5. KIM Actually, no. | was referring
to nore |ike the user woul d.

MR. SIGALL: Hold that for just a little
bit later and then let's finish out the di scussion of
escrow and the type of paynment obligation or anount of
paynent obligation that can be incurred by a user. |
have on ny list Jeff and then | have Lisa and Jennifer
and then Phil and then Steve and Vic.

MR. BAND: |'Il be brief other than to say
two things. First, | sort of agree that the notion of
payi ng amounts into escrow essentially resenbles a

kind of confiscatory tax given that virtually all of
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t he nonies paidinto escroware likely to go to people
who are, in fact, not copyright owners.

More inmportantly, | think the concept of
a reasonable license fee and an escrow begin as we
have heard from the proposition that what we are
trying to do is mmc the narket and create
mar ket pl ace license fees and the Iike. I think we
shoul dn't be seduced into that illusion because a
characteristic of the market, and | think Christopher
alluded to this, is that people actually enter into a
negoti ati on before the use, not after the use occurs.

Bef ore t he use the copyri ght owner is free
to withhold use or charge a mllion dollars for use or
license it for free. Simlarly the user is free to
make a deci sion whether to pay the license fee being
asked or wuse another work. In an era of limted
budget s, whi ch many of us are | abori ng under incl uding
many of Allan's own nenbers, there's a certai n anount
that is set aside for permssions for rights
cl earance.

| f you know that the copyright owner's
reasonable license fee is going to be $5,000, that
exhaust your budget and you wll choose al nost
i nevitably another work. The coments in this

proceeding are replete with exanples of that.
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After the fact there is no mmcry of a
mar ket pl ace nmechani sm because the work has been used
and a user, to use John's phrase, is faced with a
copyright owners who is comng out of the weeds who
says, "Well, it turns out that you used my work. | am
Pi casso and the anobunt [or | ama fanous phot ographer]
and the anmobunt that | typically charge is $10, 000, "
which essentially wll mke the work entirely
unprofitable and expose the user to very substanti al
risks.

Hence, the idea that perhaps sone sort of
known anount, sone sort of cap replicated essentially
i n our proposal on the innocent infringenment approach
that is already found in the Copyright Ofice, the
Copyri ght Law nmakes sone sense.

MS. SHAFTEL: The val ue of |icensing fees
for illustration has al ways been determ ned by market
use and how the client uses it and the extent of use
and the budget of the client of that project. The
Graphic Artist Quild has published a book for over 20
years now cal l ed "The Pricing and Ethi cal Guidelines"
which contains a wde range of prices that
illustrators, graphic artists, and various sorts of
designers working in all sorts of fields charge for

licensing of their works.
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These rates are determ ned by bi-annua
surveys. The information already exist and has been
out there for over 20 years for what the fair market
value is of illustrations in different usages. It is
conpl etely unacceptable for a potential user to be
permtted to use an orphan work w t hout having to pay
for it.

That will create an econom ¢ advant age
incentive for users to use orphan works because they
will be free if they don't have to pay a usage fee,
over payi ng a work where the exi sting creator i s known,
or comm ssioning a new work froman existing creator.
At that point creators will be in conpetition with
unl ocatabl e creators with work that will, in essence,
be free if the user is not required to pay usage fees
up front.

What the guild supports as an escrow i dea
i s what the Canadi an copyri ght board does which is the
escrow account is one escrow account, in their case
managed by the Canadi an Copyright Board, where the
noney is paidinto that one account that is managed by
a governnental organization that is not only held to
a high standard of financial transparency but is al so
not subj ect to bankruptcy.

Therefore, the creators knowthat thereis
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one | ocation, one escrow account that they can | ook
for with one clear record, not a buckshot of different
escrow accounts held by users all over the place of
di fferent anobunts of nonies.

Going back to different rates for
di fferent usage, the issue is whether the usage is of
a conmerci al purpose or of a nonconmerci al purpose and
t here ought to be a sliding scal e as woul d any creat or
agree for a one-tinme noncomercial use such as for a
archive or a library or a comrercial purpose.

For exanple, what if sonmebody find an
illustration that seens to be an orphan work and they
decide to use it in an ad canpaign and they use it on
product packaging and they use it on shopping bags.
That's a huge commercial use. That's very different
than finding an illustration that depicts an event, a
battle in War World |11, and exhibiting it in a museum
within the context of an exhibition about World War
.

M5. URBAN. Thanks. | actually got nmessed
up when we were talking about the limtation of
l[iability caps. | hope | can fold themboth together.
| want to bring back to the di scussion the gatekeeper
i ssue because | think it's very inportant here as

wel | . Whet her there is an escrow fee or there is a
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cap on liability, one is nore efficient and one is
| ess efficient.

We can talk about that. But for the
person who is trying to make use of the work in many
i nstances, the clarity is going to be very inportant
not just because they would like to know for their
sanity what their liability m ght be but because they
are dealing with a bunch of gatekeepers.

Fil mmakers deal with just funders. They
deal with distributors. They deal with insurance
conpani es all of whom tend to be extrenely
conservative when it cones to therisk that their film
maker is taking by making a film

As we are discussing this |I'm thinking
about whether or not in escrow a fee would be nore
inefficient or if a cap is too much of a one-size-
fits-nmost option, | would |like to have peopl e renenber
that if we are not careful, if we don't provide sone
kind of certainty to the user, then we'll be in the
sanme situation that we've been in all along and that
we have sonme kind of a systemin theory, but because
the risk is so unknowabl e, people won't be able to
make use of it.

MR. METALI TZ: Thank you. | just want to

conme to the defense of nmy battered orphan, the escrow
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idea. Again, just to put this back in context, and

t hi nk Jennifer's conments | could react to that, too.
This is not escrow versus a cap. Escrow could apply
whether the neasure is a cap or the nmeasure is
reasonabl e royalty.

To ny mnd the issue is cap versus
reasonable royalty. | think the escrowis really a
feature to try to ensure that a reasonable royalty
system or a cap system actually works and there is
some noney there that the copyright owner can reclaim
once he or she energes. | think the inportant point
is that all the cap systens that have been proposed,
except possibly in a very high volune situation,
real ly amount to no recovery whatsoever in practica
terns.

Therefore, to the extent we do want to
try, obviously as Jeff pointed out, we can't recreate
t he mar ket because the copyright owner's right to say
no has al ready di sappeared. He has never been asked
about this use because the user couldn't |ocate him
That's gone. W're not really in a pure market
situation but | think areasonable royalty approach is
probably the best way to approximte it.

Again, | think, although A iver asked us

at the beginning, or Jule nentioned that we shoul dn't
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go back to the due diligence standard, | do think this
is kind of Iinked with the due diligence standard. |f
we are going to indulge in the assunption that the
vast majority or only a tiny handful of copyright
owmers will cone forward, let's nake sure we have a
due diligence standard that rmakes it nore |ikely that
prediction will cone true.

Have a neani ngful due diligence standard,
not extrenely |ow | ax abusabl e due diligent standard
because if we have a very | ax standard, then there is,
| think, a greater need for sonething |like an escrow
system

MR. PERLMAN: | want to say two things.
First, it makes nme totally insane when people say we
can't afford to pay this fee. If you can't afford the
buil di ng, you don't buildit. If youcan't afford the
conputer system you don't replace the conputer

system If you can't afford to |icense the copyright

work you just don't license it. | guess that harks
back to what | was tal king about earlier about the
wi red m ndset. If it exist | can use it no matter
what .

Second, | think calling the thing an

escrow fund is putting a rabbit in the hat that

doesn't belong there. An escrow fund sort of suggest
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that it's going to go in there tenporarily and then
it's going to cone back out maybe, or even probably,

to the person who put it in there. The way | see the

thing working it's going in there. If it's com ng
out, it's going to authors or sone author's
representatives. | think if you get away from using

the word escrow, it may help.

MR, SIGALL: | skipped Phil. 1'msorry,
Phi | . | skipped you. | had you on the |ist but
crossed you off too early.

MR, MO LANEN: That is all right. The
di scussi on poi nts out the enornous difference between
vari ous types of organizations and users. Davi d' s
nmenbers of PP of A take a portrait of a person and
maybe they charge them $50 for it. It could be any
number. It could be $500. The custoner scans it and
asks for a reproduction on a four by six sheet for
whi ch the photo processor charges 12 cents.

They do that 27 billion times in the
course of a year. They are all not David s photos.
Sonme of themm ght be. But if you just had a 1 penny-
per-shot royalty you' ve got $210 million to fund
everybody else's royalties so nmaybe that's the
solution to the problem That's per year so it would

be self perpetuating. But the problens you run into
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t he user, the honmeowner, the consuner is the one who
really owes the royalty.

They are the ones that renoved the
markings if they did renove them when they purchased
it. They are the ones that get the benefit of the
substitute of a 12-cent print for a $5 print or $50
print. They are really out of the systemand it's the
poor guy that gets caught in the mddle who can't find
out who owns the photo he has just reproduced and nmay
never see it if it comes in online, which is another
billion photos that cone in that way.

What ever systemyou end up with has got to
be really diverse in howit's applied. Your nuseum
use might be different than sonmeone who is going to
run an adverti si ng canpai gn using the same i nage so it
gets very difficult to cone up with what your schedul e
of royalties is going to be. That conplicates it and
makes your job very difficult.

| woul d think that there should not be an
automati c escrow just because of the volume of use
that may go in there. There shouldn't be an automatic
f ee because you don't know whet her any of those peopl e
may or nmay not be the owners of the images that they
ask photo processors to reproduce.

MR. SIGALL: Let nme ask a question about
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t he reasonable royalty standard. | think Jeff is
right to point out that you are engagi ng i n sonet hi ng
of a fiction or, at |east, a hypothetical exercise in
trying to determ ne what a nar ket pl ace rat e woul d have
been after use has been nade because you don't have
the ability to -- the user and the owner don't have
the ability to either deal or not deal and set a price
t hat way.

The way that the courts have typically
tried to answer that question and the CRT and CARP
proceedi ngs have done it is to |look at conparable
transacti ons. You try to get a value from actua
mar ket pl ace transactions that m ght be conparable to
the one you are trying to value and then you adjust
upwards or downwards based on differences and
simlarities between the transaction you aretryingto
val ue, the hypothetical one and the conparabl e act ual
transacti ons.

Anot her question, and correct me if I'm
wong on this, but it would seemin many cases -- not
all but in many cases of orphan work use, the user,
for exanple, soneone who is putting together a
docurentary film or a nonfiction book, or a museum
exhibition, has a pretty good set of conparables at

their disposal, mainly the other transactions they
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m ght have actually consummated in the marketpl ace
where they found an owner or they found t he aut hor and
t hey have engaged in a transaction.

They may have the best set of conparabl es
of anyone, even better than the owner night have in
terms of trying to argue what the value of that
transaction is. Does that give users nore certainty
over what a reasonabl e royalty woul d be and what their
l[iability m ght be down the road i f the owner surfaces
than you mght at first initially think given that
reasonable royalty is somewhat undefined in the
statute?

MR TRUST: | think the short answer for
us on that, anyway, is yes. The problemw th that is,
and | think Nancy said this so eloquently earlier, is
that we are tal ki ng about works that nmay have a val ue
of $100, $200, $300, $400. OQur nenbers are not going
to pursue any of this in federal court which basically
neans that if a work was orphaned and then suddenly
was no | onger orphaned, that is, they found t he owner,
which i s exactly what we want to have happen in all of
this, that nothing will happen because if they can't
come to an agreenent because a photographer is not
going to take that to federal court.

W think that a reasonable royalty, we
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think that negotiating a reasonable license is the
answer . | nmean, we do think that is the answer.
Hopefully in nost cases they'll be able to work with
each other to negotiate with each other and cone to
what is an honest and a reasonable fee. W can
understand how a consumer in a situation |ike that
could be at a real disadvantage.

| nmean, suddenly if |I'mthe consunmer and

M chael is the photographer and I find himall of a

sudden, I'musing it in my brochures or ny fliers and
nmy mar keting, he knows he's got ne over a barrel. He
is going to say, "I normally charge $30, 000 for that
wor k, " when, in fact, I don't.

The point is | think that sonething

besi des federal court has got to be the sol ution which
is why in our coments we had suggested the
possibility of sone sort of an arbitration, some sort
of a federal copyright arbitration, something besides
federal court which just puts a situation like this
out of the reach of photographers. | think there is
somet hi ng besi des escrow and besi des just a reasonabl e
l'i cense.

MR. SIGALL: Apart fromthe mechani sm of

howit's going to be determ ned, | want to get back to
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anyone, especially those in favor of a cap, how they
woul d react to my point about access to information
about conparables and whether that reduces the
uncertainty or not.

MR, NEVWAN: Not necessarily that idea.
The problem as a film maker is that often those
conpar abl es, those benchmarks, are nonexistent and it
depends on the type of work. If you are getting a
work that is owned by Warner Brothers, it's very
di fferent than what you are going to pay to get a work
that is owned by an individual film maker.

And it's very different than what you are
going to pay for an anmateur piece of photography.
It's very different depending on a variety of factors
so there are no benchmarks to put up against within
our field that you could say are always reasonabl e.
Then you get into a case-by-case approach which we
feel is just too cunbersone as a system

MR BAND: | agree with those comments.
| think for many of the kinds of works, probably the
vast majority of the kinds of works that nobst of the
peopl e who want to use works will encounter, there
really are no benchmarks. Sort of the thought of an
arbitration proceeding is sort of Ilike you just

i mgi ne endl ess CARP proceedi ngs. Again, it would be
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great for attorneys in private practice so |
appreci ate that suggestion.

| just think it would be a nightnmare for
users and, frankly, for the copyright owners as well.
What | guess | don't quite understand is if for a lot
of these photographs the fee anyway is $100, $200,
$300, then why is a cap of $100 not unreasonable
especially if it's certain they would get it? That
seens to ne to be nuch nore preferable than an
arbitration proceedi ng.

MR SLEVEN The short answer to the
guestion you posed is that | agree with you. | think
in a lot of cases there are benchmarks that if not
preci sely on point are anal ogous enough to give one a
range i n which one can |likely expect to conme out if an
owner comnes forward.

| want to respond to a comment that
Jenni fer made earlier about gatekeepers because ny
job, or one of ny jobs, is as a gatekeeper and | awer
for a publisher who tells authors, "No you can't use
t hat . Too risky. Yeah, okay." | am perfectly
confortable with a reasonable royalty rate. | have a
reasonabl e |icense fee.

| have an i dea, a range of what it's going

to be. | don't need to avoid risk to the penny. |
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need to avoid risk to the $10,000 value or nore.
G ven over the course of the number of our books,
yeah, | may have one or two bad results but that wll
even out over the course of many uses. | would not
have a problem | am here advocating an orphan work
statute because that would make nme nmuch nore
confortabl e in opening the gates wi der to authors who
want to nmake use of orphan copyrighted works.

Let me nake one nore point in response to
somet hi ng Nancy sai d about federal court. AAP nade a
proposal which I think, of the comments | read, it's
uni que. One exception to the no attorney's fee as a
remedy rule, which was if a copyright owner cones
forward and the user fails to offer a reasonable
license fee, the user sinply says, "Yeah, thisis only
worth $500. You can't sue ne for $500. ' m not
payi ng you anything."

In that case we would advocate an
exception and all ow attorney's fees to be recovered by
the owner in a lawsuit to disincentivize users who
refuse to pay even a reasonabl e anount.

MR. HOLLAND: | was sonewhat confused by
Jeffrey. Maybe | m sunderstood it but | was confused
by what it appeared to sound like, the concept that

you would deternmine a fee after the work has been
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used. |Is that what you were tal king about?

MR. CUNARD: | think that's the proposal
of those who are advocates of a reasonable |icense fee
are advocating that view

MR. HOLLAND: Because when we negoti ate
prices we usually negotiate before the sale. | nean,
that's done in nost business that | know. | don't
know very many situations where | go and get a camera
and take it hone and then sonebody tells nme how rmuch
it's going to cost. | would think the same thing
woul d apply in a business situation here.

As to where standards can be found, |
t hi nk phot ographers have a service call ed Phot oQuot e
where they can go online and deternm ne what the going
rate i s anong professionals for certain type of usage.
Again, |'m somewhat confused by a paradigmin which
t he consunmer gets to set the value on the supplier's
services or product.

MR. CUNARD: | think what we have here,
other than a failure to communicate, is a fundanenta
structural problemwi th the way that you' ve set this
up. If you look around the table what you have are
users and you have people who are creators of
traditional copyrighted works who are in the market

for exploiting their copyrighted works andit's great.
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It's fantastic.

| nmean, those people are extraordinarily
important to the country and, of course, the work that
they do is extrenely inportant thenselves and their
famlies. They all do have standard market rates that
they negotiate in advance. Sonetimes they are
individuals Ilike Brad and Lisa's nenbership.

Sonetimes they are large corporate
enterprises such as those that are nenbers of the
RIAA.  What we don't have here are the people nade
postcard nessages or who took Boy Scout photographs.
O we don't have the Vietnanmese who are recording
their thoughts and draw ngs during the Vietnam War.

W don't have peopl e who are i ninternnent
canps. W don't the people who were witing diaries
during World War |1 or during the Korean War. Ve
don't have people who are making N gerian folk
scul pture and I|ndonesian bati k. W don't actually
have standard market prices for all of those different
kinds of works because typically people haven't
engaged i n ordi nary nar ket pl ace negoti ati ons for many
of those types of works.

O course, there are exceptions here and
there. | think againit is a fal se hope that we think

that there will be sort of a schedul e of narketplace
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rates that trade associations will promulgate for
every kind of work that possibly could qualify as an
or phan wor K.

M5. WOLFF: A coupl e of points. The idea
that if you could get attorney's fees as an exception
woul d be a way to assi st the problemw th being forced
to go to federal court to get actual damages. | think
the situation of |ooking for the market value is not
the situation of the N gerian fol k singer.

It's going to be those situations where it
didn't work where you didn't find the real artist.
For those situations courts have been for years
| ooki ng at what the value of actual danages and the
mar ket val ue and trade associ ati ons have been setting
rates. As a trade association that is one issue that
we butt up against. W do surveys all the tine and
the question is I'malways, "No, no, no, anti-trust."

| can't ask about rates. | can say a
range of |icense fees but we are so afraid to use the
word, "What do you charge?" because of anti-trust
problenms. Maybe if trade associations were given a
directive to try to collect sone data for this
pur pose, that would be hel pful as well.

| f you want to know a commerci al use, you

can go to any nunber -- if you are talking about
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prof essi onal phot ographer, there is any nunber of

sites and any nunber of comercial |arge photo
libraries where you have the price calculator. It's
not that hard to do. | don't even think that it's

anyt hi ng conparable to a CARP proceeding if you want
to determine a license fee for mny types of
conmer ci al uses.

Now, of course, there could be exceptions
or a range of things when you're tal ki ng about nuseuns
or archives or libraries that want to di splay or make
public on the Internet a collection of historical
material which is nostly for educational reference
purposes. | think we don't have to skew everything
for those uses.

MR.  SPRI GVAN: So one of ny clients is
Save the Misic and this is an organization that
collects and offers for distribution Jew sh cultural
music from the last 100 or so years and other
materials as well docunmenting Jewish culture and
Yi ddi sh culture here in Anerica and abroad.

| mean, Jeff's coments are, | think,
right on in that there is no organization of, say,
Yiddi sh folk singers who have a manual of prices.
Even if there were, | think there is a pretty sharp

[imtation regarding the useful ness of those prices.
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One thing contracts do when they are negoti at ed before
a transaction is they allocate ri sk.

There are sonme woul d be uses that are nuch
nore risky but potentially rmuch nore rewardi ng than
others. W all knowthat prices in alot of different
transactions vary depending on what the potential
mar ket for that usage is. it's very difficult to
allocate risk ex-post because, you know, the
possibilities have kind of collapsed into an actual
event . It's then possible for the creator to cone
al ong and nmake demands which will, | think, tend to
i ncrease uncertainty and decrease use.

The other thing about the market
transaction is that to the extent there is any
uncertainty to what the nmarket rate is going to be,
and | think the uncertainties are intractable, all the
nonconmer ci al uses, and Jeff went, again, through a
list of the kinds of <culture that we can now
di stribute, the kinds of culture that we can now have
access to, uses of those kind of materials that are
not expected to produce revenues are going to be
chilled to the extent that there is any uncertainty.
If there is a fixed idea of what liability would be,
you can account for that liability in your plans and

proceed accordingly. Oherw se, you can't. You have
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too nmuch exposure.

MR. SI GALL: | was requested after the
first session that it m ght be a good i dea to break up
some of these sessions because they do go for three
hours so | ' mgoi ng to suggest that we take a short 10-
m nute break and get back at 1:30 and -- |'m sorry,
3:30. The cl ock doesn't have nunbers on it. Get back
at 3:30 and then finish up this discussion and then
nove on to some other topics related to the
consequences of an orphan work identification.

(Whereupon, at 3:19 p.m off the record
until 3:35 p.m)

MR. SIGALL: Ckay. Let's have a closing
round on this issue, just | ast cooments peopl e have on
t he i ssue of reasonabl e royalty versus cap on paynents
and the escrow issue. Jay has requested -- Jay
Rosent hal and Bri an Newman have request ed comment s and
Steve. Anyone else for this last -- John and Anne.
Jay, it's yours.

MR. ROSENTHAL: First of all, | do agree
t hat your concept of reasonable royalty rate based on
sorme kind of benchmark of what the industry has been
paying on simlar things is a viable way to go. I
certainly agree that we should differentiate

commercial fromnore historical and archi val works.
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| really do understand that position but
for comrercial use. | think as a fundanental issue
here certainly fromthe creator's standpoi nt and t hat
isthat it is certainly sinple and easy and efficient
not to pay into an escrow account. No doubt about it.
But it also takes a lot of incentive away from a
copyright owner to step up to the plate at the end of
the day to be able to really go down that road to
contest anything and to cl ai m anyt hi ng.

The sinpl e, easy, and efficient argunent,

that is the grokster argunment. That was there reason

for having it. It was real sinple and efficient and
easy not to pay. | don't want to see this turn into
one big sharing exercise. | think that we just have

to keep that in mnd.

MR. NEWVAN: On t hat wei ghed note, | think
that as artists we want to be paid for our work and we
want to pay people who exist who want to be paid for
t heir work. But a reasonable royalty to ne is one
that is negotiated in the marketplace with an actual
rights hol der or creator that I can take into account
that the realities of what a narketplace woul d be and
there are not those benchmarks in the absence of that
ri ghts hol der.

| think if we get back to what we started
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about the beginning, we're talking about the
presunption of an absent owner, of an orphan work.
That is what you said as the guidelines at the
begi nning of this session. Wen you don't have that
person and you are setting reasonable royalty on a
nonexi stent nmarket, you are creating afictionthat is
not a market - based system

| agree it should not be called an escrow.
It should be called a tax and a burden on the creator.
| also feel that we are presum ng, of course, that we
want to find -- that the majority of us want to find
the rights holders and that we are doing a reasonabl e
effort search and all these things that have been
tal ked about earlier. Presuming it's an orphan, we
should try to nake a system

Ri ght nowthe systemis not worki ng and we
should create a systemthat is not as erroneous on
artists who want to use these works and want to create
new works. So far the proposals about the types of
ways to determ ne an escrow account have been nore
erroneous and burdensone than the current system we
have. That is why we have call ed for sonething el se.

MR. METALITZ: | think the answer to your
guestion about conparables, we have heard a |ot of

i nformati on about conparabl es, about benchnarks that
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depend on variables of how it is being used and by
whom At the tine that this i ssue would corme up after
t he work has been used and the right hol der has cone
forward, nost of those variables are no |onger
vari able. W know who used it, what they used it for,
how many copi es they made, whether it was hangi ng on
the wall or on a tote bag. It would seemto be in
sonme senses easier to apply the benchmarks at that
poi nt .

Having said that, | think we also heard
that there is a lot of variation from one sector to
anot her here. There certainly are sone areas where it
m ght be very difficult to establish benchmarks. Even
in the area of archival collections, a collection of
300, 000 | abor rel ati ons phot ographs does have a val ue
for many purposes. The value may already have been
ascertained and that nmay be the basis on which you
could cal cul ate sone type of royalty rate.

Gven that there is a lot of sectora
variation, | think this is another reason why
addressing sonme of these issues on a sectoral basis
t hrough roundt abl es of people who create these kinds
of works and people who are interested in using them
m ght be a good way to go.

MR. BAND: Coupl e of points. Oneis, just
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bui l di ng on Jeff's point frombefore the break, there
really does seem to be a bit of an asymetry here
bet ween the kinds of owners and the kinds of users.
| think a lot of the users who are in the roomreally
aren't interested in nmaking use of the kinds of
materials that the owners here are currently
representi ng.

There is that asymmetry and we need to
recogni ze that. | think that leads to a second poi nt
t hat actual |y Nancy Wl ff was maki ng whi ch was t al ki ng
about how sort of the noncomrercial uses are the
exception. It started to make ne think what is the
exception and what is going to be the norm

In many respects | think as a practica
matter the vast majority of uses of orphan works wl |
pr obabl y be ei t her noncomrer ci al or guasi -
nonconmrercial, a library, a museum or let's say an
institute. A conmpany |ike Google working with a
library or a nuseum sonething of that sort. That
will be the nornal

The kinds of commercial uses of orphan
wor ks t hat peopl e have been tal king about, that wll
be the exception. |If I'mdoing an add canpaign, it's
hard to i magi ne why any person doi ng an ad canpaign in

their right mnd would use an orphan work.
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The risk to me of having to hope that if
t he owner pops out that | would be able to prove to a
court that | did a reasonable search, it would be so
much -- again, if I'mdoing a big ad canpai gn, why
woul dn't | just hire an artists or go to a stockhouse
or just do something where the rights are clear.

| just can't imagi ne why anyone, or even
Spi el berg. | think we can come up wth those
hypotheticals but | think that is exactly what they
are. Those are hypotheticals. They are exceptions.
The office when it's sort of comng up with its
proposal should be focusing on what is the norm |
think the norm is sort of either nonconmercial or
guasi - noncommer ci al uses.

Peopl e are probabl y t al ki ng about archi val
uses and the comercial uses. Even though they may
occur, | think those can be the exception so the basis
framewor k nmakes nore sense to have a cap and then
maybe have t he reasonabl e royalty for the exception as
opposed to the other way around.

M5. CHAI TOVI TZ: | keep hearing and it
j ust keeps sounding to me like the users are wanting
not the ability to use the work but the ability to use
the work free. | nmean, they keep talking about,

"We're concerned about certainty and damages and the
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gat ekeepers. "

Yet, if there was -- if they conducted
their research and found out that sonmething was truly
wor ki ng, and then they could contribute a narket rate
intolet's call it alicense fund, not an escrow fund,
because they are paying the |icense fee, and you could
get a conparabl e market rate. W' ve heard all kind of
peopl e tal k about conparabl e benchmarks.

It would depend on the type of work and
the type of use so that noncoms woul d be different
from-- | mean, | beg to differ with you. | woul d
consi der Google, which sells advertising not really
the same as the library. | would think that woul d be
nore of a commercial rate. So you could get that.

You could contribute it into a fund. Then
it would be easy for the artist or the creator |ater
to conme forward. They should have to go federal
court. They wouldn't have to do anything like that.
No fees, no cost. They just nmake their claimto the
fund. There is certainty. |If they've done it right,
they have made their contribution and they are not
liable for damages, they have all the certainty and
the artist doesn't, you know, have any cost to go
forward. It seens to ne that there's a fix. The fix

isn't free though
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MR. OAKLEY: | appreciate that Steve is

rem ndi ng us of the opportunity to ook at this on a
sectoral basis because | just wanted to nmention that
universities and libraries are far nore ri sk adverse
than Paul's situation which he described to us before
t he break where he has a fairly significant budget for
doi ng t he perm ssi ons and naki ng deci si ons al ong t hese
lines.

If we go to university counsel and ask
about sonething like this and find out what the risk
is and there's sone undefined market value risk, then
the answer is going to be no and it's going to be as
sinple as that. A lot of +the projects that
universities and libraries would want to undertake
will be shut down because of the risk adverse
situation there.

MR. SIGALL: Ckay. Let's nove on to the
next section because | want to get to this question
because it's an inportant one. It goes back to a
comment, | think, Lee made before the break. | would
like to now turn the focus away from paynent
obligations that a user of an orphan work m ght have
to any other obligations that they mght have to
undertake in order to nmake use of the work.

| see this as sort of the terns and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204

conditions of their use. Anbng the suggestions we've
gotten in the witten comrents and things that were
di scussed this norning were they are obligated to file
a notice or sone affidavit or sonme affirmati on of the
fact that they have made a search, for exanple, and
maybe turn over the contents of that search or a
description of that search

There was a suggestion, at |east in sone
comments, about putting a notice on the work that
t hey' ve created and t he use that they' re maki ng of the
orphan work, that they are, in fact, invoking the
or phan works system or that they are naking use of
orphan works within the work that they've just
creat ed.

What ot her conditions or steps does the
user have to take separate and apart fromany paynent
or liability that they are incurring to make use of
t he or phan wor ks provi sion, specifically noticetothe
others that they are wusing it in the form of
registration, of their intent to use or their use, or
mar ki ng the work in sone respects. Conments on that
appr oach.

MR. QAKLEY: Consistent with the principle
| mentioned earlier of keeping it sinple, | would

prefer to see us avoid too many requirenents that have
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to be net before you can take advantage of this. On
the other hand, it does seemto me that one of the
things that could cone out of a study of best
practices in different sectors is that it mght turn
out that in sone sectors that's a good idea of
reaching it.

But then it's done on a targeted basis
directed in the area where it really would nmake a
di f f erence. Again, | think I would do it on the
sectoral basis and | ooking on a voluntary basis that
woul d neet the needs of that particul ar segnent of the
comunity.

MR. ROZEN. Speaki ng on behal f of screen
witers and novie directors, we have cone at this from
alittle bit different perspective. W believe, and
we filed our coments, that in the case of orphan
notion pictures that there ought to be an extra step
i nvol ved, that the user would have to contact one of
the credited directors.

Vell, there's only one credited director,
or one of the credited witers to the film Wen
say credited, it's sonething that's put right in the
notion picture, but to seek license to usethe filmto
exploit it for whatever purposes it my want to

exploit it.
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The reason we have that different
perspective, of course, is that while we are the
creators of the film the authors of the film we
don't hold the copyright and it's of trenendous
concern within the industry anong screen witers and
directors that if there is a case of a copyright
hol der, perhaps not a nmenber of NPAA, not one of the
maj or studi os, maybe an i ndependent producer, if there
is a case where that independent producer cannot be
tracked down, or naybe the copyright holder,
i ndependent producer is out of business, maybe there's
been nergers and they can't be | ocat ed.

Trenmendous concern anbng screen witers
and directors as the creators of that work that
sormebody wi || use that work and exploit it in sone way
in a process that they don't approve. W base this
desire to be part of this process and to make sure
t hat we have control over the use of so-called orphan
wor ks.

It really emanates from the contractua
rights that we have that are established through
coll ective bargaining and through direct contracts
that screen witers and directors have in addition to
the collective bargaining rights with the copyright

hol der that established creative rights and econom c
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rights in the film as well as broader rights, nora
rights established by the Berne Conventi on.

"1l  just throw that out there as
something that is a bit of a diversion fromwhat the
di scussi on has gone -- | guess the interest that other
partici pants have here but sonething that is very
i nportant for us.

Let ne also add to that that the system
that we have -- the process we've devised or
recommended in the comrents recogni zing that there is
a great interest in nmaking this process as easy as
possi bl e. W suggest that you contract either the
screenwiter or the director, the Witer's GQuild of
Anerica West and the Director's Quild of Anerica can
be conduits for helping to identify and |ocate the
screenwiter and the director. The ability to claim
that license only last for the lifetime of the
screenwiter or the director.

MR. SLEVEN. | would like to agree with
Bob' s coment that there shoul d be no prerequisitesto
or phan use assuming, as | said, we do a due diligent
search to qualify for orphan use. 1| think a notice of
use does not serve any purpose. You can put a notice
of use into aregistry of these notices and that does

not hing unless the owners undertake the burden of
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searching that registry of notice of use to see if any
of their works are listed.

The vast mmjority of the works that are
posted there no owner is going to be |isted because if
you knew the owner, it would be nmuch less likely that
it was an orphan work in the first place. I n many
cases no title is going to be |isted because many
orphan works are not the kinds of things that have
titles.

They are letters, they are photographs,
they are things that were created not for comerci al
exploitation as titled novies or books or songs. |
think it's a formality that wll not serve any
purpose. | think the better approach there would be
-- this could be done either by the copyright office
or on a voluntary basis -- voluntary registries of
owners.

| don't believe owners shoul d be required
toregister or file anything but those who think their
wor ks may be or phaned and want to be found can create
through their industry organizations witers or
phot ographers or whonmever to create registries that
would be part of a good reasonable search under
appropriate circunstances.

As far as t he second possi bl e
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prerequisite, notice onthe work, | alsothink that is
probl emati ¢ because often you don't know you are
maki ng an orphan use. You have sonething, you do a
search and you cannot find the owner. |t may be PD
You' re not sure because you don't have enough dat a.

You may even think it's borderline fair
use. Maybe yes and naybe no. You are conforted by
the fact that you made a due diligent search so even
if it's not PDand evenif a court would find it's not
fair use, it's an orphan work. Now you are stuck with
what do you put on the book or on the novie or on the
website, whatever you're using.

You don't know what status you're usingit
in. What you knowis you have tried your best to find
t he owner and you couldn't and you have an obli gation
to pay the owner when the owner cones forward. I
don't prerequisites beyond that serve any purpose.

MR,  TAFT: | would like to reiterate
something | said this norning in terns of those orphan
wor ks whi ch can be associated with a particul ar group
which are part of, to use UNESCOs term the
intangi ble cultural heritage of a particular group,
especi al |y i ndi genous groups.

| think it is incunbent upon users to

notify those groups and get permssion from the
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comunity or constituency. Again, this is going to
come up perhaps later on tonorrow in terms of
international issues, but certainly the WPO world,
intellectual property organizations |looking at this
ki nd of questi on.

To an extent how can we use these
essentially orphan works that are tied very closely to
a particular culture or group? | would say to keep on
the ethical side, if not the legal side, is worth
mai ntai ning touch and keeping contact wth those
groups that have an interest, a cultural interest in
a particular creative work.

MR.  Macd LI VRAY: | think one of the
things that is inmportant, to us at least, is that we
want to be able to contact the copyright hol der and to
contract with that copyright hol der for whatever val ue
t he copyri ght holder in particular would |ike to place
on the work.

One of the things | would suggest as a
requi renent on the users of works is that they check
with this voluntary correctable registry every so
often, sone reasonable nunber of days, and if they
cease using a work and instead contact the copyright
hol der for the permission to use that work if, in

fact, the copyright hol der has declared that they are
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findable, that this work is no | onger an orphan.

MR. PERLMAN. |I'mnot a fan of the filing
of intent to use but | think that when a use is
actual ly being made, there needs to be sonme kind of a
recordation in a central registry of the fact of the
use, the user, and a copy of the work that is actually
bei ng used because, for instance, in photography Nancy
was t al ki ng about Text Scout and ot her conpani es where
i mge recognition software is now becom ng a viable
t echnol ogy.

O herwise, if you don't do that kind of a
recordation, any owner of a copyrighted work that has
fallen into the orphan work cat egory has to go out and
sort of search the world to see whether every single
one of his or her works is being used sonmewhere.

MR. BAND: | agree with Paul and Bob with
respect to the unnecessary formality of any intent to
use a formal staterment. | think the likelihood that
any of the mllions, if not billions, of possible
or phan works that will be searched regularly on a si x-
nont h basi s by peopl e who nay not know t hat they have
any relationship to the work is so low as to be not
worth the trouble.

Furthernore, | think it is nmuch nore

likely that when the work is actually used in a film
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in a book, it will then come to the attention of the
rightful copyright owner who nay be the heir of the
original author or artist. That is a nuch nore
realistic way, | think, in which people wll be
apprised of the rights that they have.

A further problemw th the formal intent
to use approach is that inevitably there woul d have to
be some period of time that you would set aside for
people to have this work appear on a registry before
it could be used.

It iscertainly trueinjournal publishing
and | think even to an extent in book publishing that
someti mes ri ghts cl earance by aut hors doesn't actually
happen until very close to the publication deadline.
If, in fact, you end up having to wait sort of a six-
nont h peri od before you publish the journal article or
publish the book, that is, | think, a substantial
di si ncentive.

This, though is tied to the idea that
appears in the CC coments which was that perhaps
t here should be sonme sort of notice on the work that
the work was orphan. | am synpathetic to the views
expressed by Paul and also by the AAP in the reply
comments that perhaps this kind of a requirenent is a

deviation from current practice and is really
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i nconsi stent with the ki nds of obligations publishers
woul d 1'i ke to undert ake.

| hear that point. | think our purpose in
suggesting it was to create a sort of nore openness,
nore transparency as to actually who does own the
rights and the work, that there, in fact, has been
some sort of search nade so that subsequent users
coul d conme to the publisher and see what the status of
the work is and then from that decide what kind of
search they thensel ves need to make.

Paul raises a nuch larger and nore
interesting and provocative question for publishers
which is when works are used that are used under the
fair use rubric or in the public domain, what should
their sort of captions be? That is a subject that we
shoul d | eave for another day.

MS. CHAI TOVI TZ: Qur conments requested
t hat before you make use of an orphan work you have to
file an intent to use. | think this serves a variety
of purposes. One is users can check themto find out
if their work is being used. Not every -- |['msorry.
The copyright owners can check them

In the | ast century there have been a | ot
of nmergers and acquisitions so what started out, you

know, you could say was in a record catalog or was in
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a publishing catal og now may be orphan just because
the trail runs dry. You can no longer find out who
owns it when, infact, it's a huge nulti-national that
m ght have the resources to check the intent-to-use
list.

The other thing is that it would permt
the negotiation before the use. | nean, the sane
peopl e who conpl ained about the potential danages
after the use because of a switch in the bargaining
power once sonething is already used are the sane
peopl e who are now saying, "Wait and they will find
out after it's used.” Well, if it's after it's used,
t hen your bargai ni ng power has al ready sw tched and by
posting an intent to use you would then have the
opportunity to engage in market place negotiations
before the use.

MR. BAND: | agree with what Bob and Jeff
and Paul were saying about these sort of enpty
formalities and bureaucratic burdens. Victor said
sonmething that actually intrigued ne. |'mnot | agree
with the notion of aregistry, sort of after-the-fact
registry.

| " mnot sure that woul d be very useful but
| could imagi ne maybe a requirenent even that any use

that is being made that on that use or in conjunction
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wi th that use you do have contact infornmation so that
t he aut hor or the owner can contact the user and nake
it easier for that author to contact the user to say,
"Hey, this is ny work."

Then we get i nto whatever the renedy phase
is but at least to lower that barrier to nake it easy
for the owner to find the user. [|'msort of thinking
along the lines of what is required in the DMCA with
respect to -- you don't necessarily have to have
something that detailed in terns of an agent for
service of process and all that kind of thing but it
m ght be -- the contact information m ght be a useful
i dea.

MR, METALI TZ: | wanted to rise to the
defense to the concept of the notice of intent to use
which, by the way, had a |ot of support throughout
this -- in many of the filings here. Jani e Boyle had
a filing on this fromthe Center for Support of the
Publ i ¢ Dormai n at Duke which | thought was worth a good
| ook.

| think we are nmaking a lot of --
indulging a lot of assunptions here about how this
system which does not exist at the nonent except in
our fevered inmaginations, would actually work. I

agree that there would be many cases in which having
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the user post a notice of intent to use is not going
to nmake any different in terms of alerting the
copyright owner. | think there nay well be sone
situations which it would be useful.

Jeff said that this involves copyright
owners who have no know edge of their relationship to
a work. Sonetines that will be true but there wll
al so be many copyri ght owners who know damm wel | t hat
they own a work. They just don't know that other
peopl e can't reach themor can't find themin order to
obtain a |icense.

They may have a different idea, for
exanple, if the ability of people to search
i nheritance records and they know that Dad created a
| ot of val uabl e copyrighted works but they don't know
that they can't find the son or daughter. This may be
a way for themto find out if sonmebody wants to use
their work. There could be a |ot of other exanples
al ong that Iine.

| think what Bob said right at the outset
of this section is also worth com ng back to. Such a
requirenent for a notice of intent to use is going to
be nore useful in some sectors than others. It may be
nore useful, for exanple, when the duly diligent

search turns up the name of the copyright owner but
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the user is not able to contact that person.

That is kind of a subset of orphan works.
Perhaps a notice of intent to use will be confined to
or directed to that subset. | think the bottomline
is since we don't know how this systemis going to
wor K.

W shoul d be ki nd of taking the extramld
to avoid the kinds of problens that Jeff and Jonat han
were tal king about earlier, the problemof having to
post hoc figure out how this deal would have worked
out if the parties had been able to reach each ot her.
let's give them anot her chance to reach each other.
Even if it only helps in a few cases, | think it's
probabl y wort hwhil e.

It would al so have some value after the
use comences as was previously stated. It seens to
me this would have sone val ue. | don't want to
overstate it. Perhaps it shouldn't be a universa
requirenent but | think it certainly has a role to
play in this system

MR. ADLER. | can't imagi ne anytine where
| woul d ever say that Steve has overstated a case but
| think that in this instance the informational val ue
and the benefit of these types of devices | think is

clearly disputed if not discredited. | would just
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agai n want to suggest that what al so shoul d be wei ghed
agai nst that and discounted further in terns of the
val ue here is the fact that in the case of a notice of
orphan works the likelihood of t hat bei ng

m sconstrued.

It's nearly 30 years since Congress
determ ned that basically for work to be protected
under copyright it doesn't have to go through sone
form of process of being stanped by sonme official in
order for it to obtain protection. Yet, the general
public today | think is still largely unaware of that
fact and still generally has questions about whether
or not unless they see a little ¢ in a circle or
unl ess they see the word copyright and sonmething on it
a work, in fact, is copyright protected.

| think that given the risk that we are
going to have in this area, that people not as close
to this process as we are will despite all warnings,
al | explanations, believe that a work desi ghated as we
use that phrase as an orphan work creates a permanent
status for that work that follows that work in
whi chever way it's used that many people will |ikely
m sconstrue as being related to that work no | onger

bei ng protected by copyright.
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| think that risk given the very limted
or at |east disputed informational value of such a
notice would argue against it. Again, | would say
with respect to a notice of intent to use, |I did read
nost of the proposal s that peopl e have nade where t hey
suggest ed an advocated for that and nost of them cane
attached with a tine frane.

Notice of intent to use and then wait for
six months or wait for four nonths or sonething like
t hat . Again, | just want to point out that under
copyright law there is no requirenent that anybody
inform anyone else of their intent to wuse a
copyrighted work outside of the issue of obtaining
perm ssion to do so.

| think that in this environnent given
again the expectation that in the vast mpjority of
cases you will not see a copyright owner energe. The
issue of having to give several nonths of public
notice of your intention to use a particular kind of
work with your identity and with some degree of
i nformati on about how you intend to use it can be very
detrinental to the creative ability of the people
intending to use it and again in the conpetitive
process of those people who are attenpting to use it.

| just wonder whether if we establish that
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as a rule here, even if we were to argue that it's
only for this very limted orphan works process
whet her we would be then taking a first step on a
slippery slope in sone other context of copyright | aw
is going to establish a precedent to argue that there
needs to be a notice of intent published when soneone
intends to use a copyrighted work expl ai ni ng who t hey
are and what they intend to do with that work. I
think it would be a great mstake to go down that
road.

MR. MO LANEN: Thank you. The notice of
intent particul ar reenphasi zes the wi de diversity of
the different kinds of wusers that are out there.
Phot opr ocessors generally turn the stuff over within
24 hours. Most of themare not known and only a few
of them are probably ones that people are actually
interested in but if you are going to try to conply
with the law, you' ve got to do it with all of them
because you don't know who the owner is on hardly any
of them

MR KUPFERSCHM D: As far as the intent to
use and sone type of registry for, | guess, use, if
you will, I think it seems to be that we have gotten
past the hurdle of -- | don't hear anybody suggesting

that, at least, if there is such a database or |ist of
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intent to use or users, | guess, that it wouldn't be
mandatory that the copyright owners search that
because that would be a TRIPS viol ati on.

It would be a trenmendous burden on
copyright owners, especially small copyright owners.
It would be very difficult to figure out sone works
what they are being called, what their title is, what
the author's name is, a whole bunch of different
reasons.

| haven't heard anybody suggest that it
woul d be nandatory that the owners actually search so
| think what we're talking about is a voluntary
dat abase or possibly mandatory for users to file sone
intent to use but not mandatory for the copyright
owners to actually |l ook at that.

Gven that it wouldn't be nmandatory for
t he copyright owners to ook at it, | just don't know
how -- forgetting about legalities but in the
practical world how or whether that's going to be used
at all. Despite all of this |I think there's an
inkling in me to see what the foundation is here, what
the rest of some kind of limtation on renedies
approach or what ever approach i s taken here | ooks li ke
before we decide an intent to use is a good approach

or not.
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CGenerally we think it's not a good
approach what soever for the reasons | just outlined.
In addition to those reasons there's al so the push and
pull you have between the burden you're placing on
copyright owners and the frequency by which you are
going to publish these intent to use statenents or
notices or whatever they are.

If you are publishing an intent to use
statenent, let's say, every quarter or so, presunably
then there is going to be sone waiting period. | t
m ght be six nonths and it mi ght be even a year which
is really unworkable, | think, for users of this
system to wait that Ilong as other people have
nmenti oned here.

| f you take the opposite approach, which
is to say that you have the intent to use publication,
let's say it's published on a continuous runni ng basi s
for maybe a week or so and the waiting period isn't
very long, let's say it's a week or nmybe even a
nmont h, you've got a trenendous burden on copyright
owners to actually look at this.

In any respect they are likely not to do
it anyway. At the end of the day, | think the
practical application of an intent to use just isn't

going to work. | think there are also issues that
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have to be considered that hadn't been mentioned here
like statute of limtations issues |likeif youfile an
intent to use what does that mean?

That is just an intent to use. That
doesn't mean you are actually using it. Does that put
t he copyright owner on notice of some sort? That is
an issue, | think, that at least has to be talked
about and considered before sonething like this is
adopt ed.

The one teeny benefit | can see here is
that it's possible that -- we've nentioned this in our
comments, that where you have state entities who are
usi ng orphan works and they file these intent to use,
perhaps that filing of an intent to use mght be a
wai ver of their inmunity or m ght be used as a wai ver
of imunity -- I"'mgoing to try every opportunity |
can to get this in -- a waiver of their inmunity
per haps because | know there were sone issues doing
that on a registration form

Maybe that is the only possible benefit |
can see at this point. Like |I said, after we get an
i dea of what the paraneters of sonme type of linmtation
here we m ght have a better idea whether there are any
benefits whatsoever of an intent to use system

MR SIGALL: | want to put a little bit
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nore because both Keith and Steve have nentioned we
don't really know what the systemw || be soit's hard
to cooment on it. I'mgoing to throwthis out there
and 1'mgoing to put it out there with the caveat that
it's been in nmy brain for about five hours.

| don't think everyone fromthe Copyri ght
O fice on this panel has even heard it. Sone people
have and sone people haven't but | just want to throw
out a potential way that a notice of use could be
i npl enented and then just to get comment and reaction
to it because | think it will help us get a sense of
what potential benefits mght be fromthe system

It plays, | think, off of a suggestion
made by the Author's @Quild in their coments that it
would help keep the honest reasonably diligent
searcher honest. | think the concept would be that if
you did a reasonabl e search, after you conpl ete that
search you fil e sonmething that certifies that you have
done a reasonabl e search

One thing that we didn't get to in the
nor ni ng session that | think may be beneficial in the
sense that it fixes a point in time at which the
person did the search. Wen we are going back | ater
when the copyright owner mght show up and you are

trying to determne whether the person nade a
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reasonabl e search or not, you can | ook back and have
sone frane of reference to assess that reasonabl eness
because one question nmight be when was the search
done. Was it done before the use or after the use?
It may get difficult to assess the
reasonabl eness of a particular search without a fixed
time frane. You would file that notice at the point
after saying that you have nade t hi s reasonabl e search
and that you intend to use this work. | think like
many people have nentioned, you would have sone
wai ting period, 90 days, 45 days, 30 days, 6 nonths,
something like that. Let's say it's just 90 days.
Fromthe point of filing it to the point
of the 90 days, | think the user would receive
essentially alnost all the benefits of a limtations
of remedy schene. For any reproduction or
distribution that they made within that time frame
t hat woul d be subject to limtations of the renedies.
The one thing they nay not get fromthat
point, and we will get into this tonorrow a little
bit, isthe ability to make ongoi ng use of the work if
t he owner shows up within that 90-day period. That
doesn't happen until that waiting period is over.
You have sone tinme there for an owner to

come up and say, "Wiit a second. That's ny work. |
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don't want you to use it anynore. |  want an
injunction.”™ That owner cannot come up and say, "I
want statutory damages." They probably have them
registered so they couldn't say that but, "I want
actual dammges,"” and the |ike.

They would only be entitled to whatever
[imtations on renedies mght be available like a
reasonabl e royalty or cap damages or the like. |If the
wai ting period el apses, then at that point the user
gets the benefit of both the Iimtations on renedies
and whatever would appear to be from the witten
comments a fair anmount of support for an ongoi ng use,
a prevention agai nst i njunctions for their ongoi ng use
within the anbit of the use that they are currently
maki ng.

It would kind of allow -- 1 think, at
| east, one benefit of this systempotentially, nmaybe
not, is to naybe hel p address the unpublished work
situation in the sense that soneone who files this

notice in the 90-day period if it turns out that it's
an unpubl i shed work where the aut hor does care about
it comng out for creative reasons, for privacy
reasons, they could cone in and get a full injunction

agai nst the use and stop the use and t he ongoi ng use.

But if they wait too |long then they |ose
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that ability if they wait through the statutory
wai ting period that m ght be set up. This would give
some chance for the owner to conme in and essentially
have al nost full rights with respect to the user. But
if they wait too long, then they are back in what |
t hi nk nost people are tal king about with respect to
l[imtations and renedi es and sonme sort of provisionto
protect reliance, interest, and ongoi ng use.

The other thought behind this which,
again, I'"'mnot sure if it nakes any sense, is that it
woul d gi ve the publisher who is about to go to nmarket
with a work, it would give them the ability to go
forward with the work after filing the notice of use
before the period ends confortable that if the owner
shows up on the |l ast period they are not going to get
hit with statutory danmage or sone bi g damage award f or
t hat . But it would give them that ability to get
started on their production of the wrk and
di ssem nati on of the work.

Then if the period elapses as it mght in
al nost every case -- in 99 percent of the cases, then
they get the full benefit. That is one potential way
todoit. Likel said, it has intheory entirely only
and I'm open to all kinds of suggestions and

di scussi ons about whet her that would work or whet her
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that would fail.

MR. SPRI GVAN: So in our proposal we
t hought that the notice of intent to use had alimted
role and it basically aligns with what | heard you say
which is in the case of unpublished works where we
t hought for various reasons a regi stry was goi ng to be
difficult, we set up sonme tinme limts and then we
suggested a notice of intent to use being a kind of
key there.

| think that is a possibility. Now, |
just want to namke one note, though. On an abstract
| evel what is a notice of intent to use? |It's, in
fact, aregistry so you are regi stering sonet hing t hat
is in itself potentially going to be a separately
copyrightable work in many cases.

This is a use of a registry and the
interesting thing about this particular registryisit
basi cal |l y i nposes about the same burden as a registry
on the original creator but it does nuch | ess useful
work. |I'mnot saying it doesn't do any useful work.

| think it does and that's why in the case
of unpublished works | was in favor of it. But the
fact is once you' ve accepted this kind of ex post
registry the ex anti-registry, the nerits of that,

again, junp out at you because it wuncovers nore
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i nformati on about the value of the original work in
guesti on.

If we are going to burden soneone, best
burden the person upon whom the burden produces
t remendous benefits. Again, | agree with your kind of
limted use of what you just articul ated of the notice
of intent touse. | thinkit's mldly beneficial, at
least in the realm of unpublished works. But, you
know, given if you have a categorical approach, if you
define orphan works, at |east for published works
based on registry informati on, you don't need it.

MR MO LANEN: | thinkit's tinme to debunk
one of the nyths that has been kind of floating around
this entire process. Wth rare exceptions individual
creators cannot afford to file a copyright
i nfringement suit. Even where they are eligible for
statutory damages and attorney's fees, they can't
afford to bankroll the out-of-pocket costs.

So if you are talking about filing an
infringement suit or any kind of a suit where the
relief is going to be an injunction, there is
absolutely zero possibility that at | east unless you
are Corbis or Getty or sonebody like that, you are
going to be able to afford to actually achieve the

illusory relief that would be built into the system
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MR. METALITZ: | have to think nore about

what you have proposed, of course, and the specifics
but I think it touches on one way to approach this.
As | said before, it may be that this notice of intent
to use is going to be nore useful in sone sectors than
in others and nmaybe nore useful in certain kinds of
wor ks than with others.

Another way to approach it is that our
proposal was that it should be a requirenent in order
for soneone to clai morphan work status to show t hat
they had filed a tinely notice of intent to use.
Anot her approach would be to provide incentives for
doing that without naking it a binary "you're in or
you're out" type of determ nation

As | wunderstand it, this would be an
incentive for someone to file a notice of intent to
use but it wouldn't determ ned whether or not they
otherwise -- there's alot of ways in which that could
be structured. W haven't gotten into questions such
as you has the burden of proving that your search was
duly diligent and so forth.

There are certainly ways that we can thi nk
about encouragi ng or giving users strong incentivesto
file a notice of intent to use w thout necessarily

making it a mandatory requirenent in all cases if they
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want ed to cl ai m or phan wor ks st at us.

MR. BAND: Wbuld you consider as part of
this idea that -- what | heard is that the notice of
intent would not only say intend but it would also
i ncl ude sone description of the search and t he bel i ef,
under penalty of perjury or sonething perhaps, that it
was a diligent search and so forth. This goes maybe
to Steve's point.

Wul d t here t hen maybe be a presunpti on of
not validity but a presunption that it was, in fact,
a good faith search that would then -- again, this
gets to the point that Steve was making about
incentives. Mybe it could be a voluntary system but
then you give the user the incentive to do it by
giving himthis benefit of saying, "Well, if you do
this filing, then there would be a presunption that it
was a reasonabl e search.”

Then t he burden would shift inlitigation
if that ever happens. | agree with Victor it will be
very rare but if there is litigation, then the burden
would shift and it would be the owner's burden to
prove that was not a reasonabl e search

MR. SIGALL: | haven't thought it through
enough to answer that question but that is the kind of

thing that | think may be nore the subject for the
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panel for Topic 3. That's the kind of thing that you
could do, and you nmay have to do. |If you don't make
it mandatory you nay have to do that to encourage
people to do that.

One of the other thoughts behind this was
related to the question of let's say you do a
reasonabl e search and then two nonths | at er before you
started the use you discover while searching for
anot her work the owner. Not that the owner conmes up
and tells you who it is but you discover the owner.

You encourage sone reliance efforts and
reliance interest based on your original search. One
of the questions that we had tal ked about within the
Copyright Ofice was what do you do in that kind of
situation, whichisn't really a subject for this topic
but that is the other maybe beneficial use of this
type of systemto maybe create a presunption |ike that
and cut off your obligation to do the search fromthat
point forward in those cases.

MR OAKLEY: | see where this idea has a
certain appeal, particularly after the 90-day period
and you get ongoing perm ssion. On the other hand,
| " mthinking back to Jonathan's issue that he raised
of the $300,000 itemrepository.

| think about having to file such a
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docunent on each of 300,000 itens and t he burden seens
pretty significant, particularly if we antici pate that
no one or one person mght cone forward out of the
group. On a cost benefit basis |I'm not sure it's
worth it. Therefore, | have sonme pretty serious
reservations about the notice registry ahead of tinme
agai n.

M5. WOLFF: I n thinking of the notice of
intent to use, | see that either there will be a big
burden on the mllions or hundreds of thousands of
smal|l creators and artists and then | see a whole
i ndustry where they all have to pay soneone like if
you own a trademark where you have to pay someone to
start searching to see if anyone is using sonething.
| don't know if that is an added expense and burden
yet again on a snaller creator that may not make it
t hat wor kabl e.

MR.  SLEVEN: My reaction to your
suggestion is it mght have sone benefit, and |'l
talk about the potential benefit in a mnute but I
think the harns that | nentioned earlier outweigh any
smal | benefit.

| think about a 90-day period as sonebody
said before, and it's often true, that rights

cl earance issues often start later in a process after
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a work has been close enough to fix that the author
knows what material he or she wants to include in a
wor K.

Then you start searching rights. You have
to undergo your diligent search before you do the
filing that you're hypothesi zing. So you' ve taken
that tine and then you have another 90-day period
after that. That is quite a long stretch before you
can practicably nake use of the orphan work and take

advant age of the statute.

Now, di fferent peopl e, di fferent
industries will have different reactions to having
limted danmages but still being subject to an

i njunction. As a book publisher I'mnot going to take
a risk of -- I"'mnot going to put it between the
covers if the book has a |ikelihood of being enjoined
50 days later just as we are starting to sell copies
and after we've printed X thousand copi es.

| don't mnd if the owner cones forward
and pays thembut if there's a risk of an injunction,
|"'mgoing to say, "No, |I've got to wait until after
that period.” So for |I don't think a | ot of benefit
you're really inposing a tine burden on uses. As far
as the benefit, you nentioned it mnmight renedy the

unpubl i shed.
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Only, | think, in a smll nunber of cases
because t he nodel that | see often on unpublished uses
is | don't know anything about it. Sonmebody is doing
a history of sone town and the local |ibrary has a box
of phot os.

It's a photo of a soldier marching off to
VWrld War 11. It doesn't |ist the photographer on the
back. | have no clue who the person is. Wuat's the
search? What does the notice |look like? Wwo is it
going to benefit?

Maybe | don't use it and maybe | do use it
because it shows the pride the town had in the sol dier
or whatever it is, but |I don't think -- that's one
exanple but that replicates over and over in ny
experience a "we've got no clue where it's front
archival historical docunment or image that has
editorial value.

M5. MJRRAY: Yes. | guess a distinction
shoul d be made between what we had proposed whi ch was
really a database just setting forth affirnati ons of
diligent search and the steps taken in which to find
t he owner of an orphan work and this idea of filing
notices of intent to use.

| mean, | think Alan nmakes a very good

point that you don't want -- anybody who is in a
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conpetitive industry doesn't necessarily want to have
to publish what they are doing. | think there is a
di stinction there. | do think there is a lot of
benefit to having this perhaps voluntary database
setting forth the steps taken in doing a diligent
sear ch.

| say now per haps vol untary because | see
that 300,000 docunments or itens where you don't
necessarily know the title or the owner would be a
l[ittle bit onerous but at least in sone sectors |
still think it would be very beneficial in doing
things |like creating industry standards or, at |east,
publ i shing industry standards within various sectors
of how a diligent search ought to be -- a duly
diligent search ought to be done.

You know, | think we also have sone
problems with this notion of forever foregoing
injunctive relief, particularly in the idea that you
were describing, Jule, because, again, | think
sonmebody pointed out rightly that users -- | nean,
owners, particularly individual owners, are not going
to be searching this database on a constant basis,
particularly if they are owners who are obscure and
may be difficult to find, or owners of works that are

obscure.
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MR. BAND: Fol | owi ng on Bob's poi nt, nmaybe
-- and, again, just sort of thinking off the top of ny
head. Maybe the way to make a system work for a
voluntary system and you would have not only the
benefit of no injunctive relief after a certain point
but maybe al so no danmges. Then that would really
create a safe harbor. You are doing this notice of
intent to use and then there is a reasonable quid pro
guo that goes along with that.

VR. ROZEN: Following along those
comments, naybe we could see it as a continuum of
responsibilities that you would have to give you a
conti nuumof rights or protections or protections from
liability, | guess. The nore you do, for exanple,
signing up for registry, giving a notice of intent
woul d give you greater protection and you can design
it that way based on that.

The other thing is | think it nakes a | ot
of sense to separate -- in all this discussion it
seens | i ke we keep com ng back to 300, 000 phot ogr aphs
and to the Wrld War |1 picture that sonebody has
found in some library somewhere. | think it nakes a
| ot of sense to separate and have different standards
or different requirenents by sector, by the type of

copyrighted product that you're using.
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M. KI'M Wth regard to your thought

regarding filing a notice of intent to use as to an
unpubl i shed work, | feel very strongly being that ny
father was a witer, very prolific, and he had over 50
publications. He wote every single day, you know,
pretty nmuch until the day he died and he has many
unpubl i shed works.

| can't help but wonder that if there is
this ki nd of mechani smput into place, will that erode
at all the strength the author's or copyright owner's
copyright protection with regard to unpublished works
in view of the safe harbor or limtation of renedies
when sonmeone actually files such notice?

M5. MJURRAY: Right. | was just going to
say that | do think if you do set up this notice of
intent there could be a |lot of abuse of the system
particularly sonmebody was at |east suggesting that
al one woul d constitute the diligent search or lead to
a wor k bei ng desi gnat ed orphan i f sonebody didn't comne
forward after the notice was filed so that's anot her
t hi ng.

MR. METALITZ: | would agree we have to
make sure the notice of intent to use tail doesn't wag
t he orphan works dog here. As the discussion on this

has progressed, it sounds like all you have to do is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

239

file this notice and then in effect, as our coll eague
fromthis norni ng was sayi ng, the work al nost seens to
be in the public domain at that point.

| think we need to step back and | think
the idea that in sone sectors for sone types of uses
this would be very useful. | think in Lee's exanple
perhaps it may well be that having a notice of intent
to use would be very hel pful to her in ensuring that
her father's works were not used under the clai mthat
t hey were orphan works.

| think there is still sonme narginal
benefit to this and | think it should be a tool that
shoul d be used where appropriate but | don't think it
shoul d take the pl ace of the due diligence that really
all of this comes back to. | would be very concerned
if, in fact, it kind of has a way of circunventing
t hat .

MR. SIGALL: Let nme ask a further question
related to that, the question of another obligation
that m ght be inposed on a user. The question is is
there a continuing obligation ontheir part to search,
to do a reasonabl e search and get back to the question
of what happens when after doing a reasonabl e search
they m ght get information that identifies the owner,

not necessarily fromthe owner com ng up.
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One of the suggestions, | think, fromthe
museum witten comments was a fixed term for this
orphan works -- they proposed an exenption but this
orphan works limtation, if you will, given to the
owner, five years, seven years, so that you do a
reasonabl e search and then after five years you have
to do it again. What are the thoughts related to
essentially atermprovision for this limtation that
will be granted to soneone who conpl etes a reasonably
diligent search and you can't find the owner. Let's
go to Jeff, Anne, Chris, Alex.

MR.  CUNARD: Al t hough | understand the
nmerits of that approach from a nuseum in mass
digitation perspective, | think it's a conpletely
unwor kabl e approach with respect to peopl e who publish
in hard copy. |If you publish a journal or you publish
a book, it is out there and is going to be published
for a long period of tine.

| f you publish a journal in hard 'copy
t oday and it's now  being made avai |l abl e
el ectronically, for exanple, through JSTORE, it is
just infeasible to think that either JSTORE or the
journal publisher is every five years going to be
doi ng a search of all of the works that were contai ned

in all of the issues for that period of tine.
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It would be an inpossible burden and |
think it's a nonstarter approach as far as |'m
concerned except maybe with respect to a particul ar
subset of works that are available on the web where
it's very easy to do these searches and it's easy to
t ake t hem down.

MS. CHAI TOVI TZ: Wl |, again, representing
both the original creators and the creators who want
to use it and to use these works and | ooking for a
bal ance, one of the things that | would be concerned
withif that were to happen woul d be the new creati on.
| nean, all of a sudden if it's a record that had a
sanple in it, you're then perhaps limting its
copyright termto seven years.

| mean, you're destroying -- because they
are using in a derivative work. They are sanpling it
through their new creation or it's sonmething that
appears in a novie, they have to go back and reedit
the whole novie. That just wouldn't be feasible to
require such a burden every seven years and it would

i mpose upon the newcreator's ability to exploit their

copyri ght.

MR. SPRIGVAN. | woul d agree with that and
expand it a Ilittle bit nore. Wrks that have
signi ficant comer ci al value now are largely
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registered so the orphan works that we're talking
about, the ones at the nonent, don't. |If a user uses
an orphan work and transforns it in a way or sets it
i n another context that gives it significant val ue, |
don't see why the original owner couldn't then claim
rights in the work by registering it. Okay?

He nmay not have rights against that
particul ar user but he may have rights respectively
agai nst everybody el se. That create the opportunity
for both the original creator and the follow on
creator to profit because the followon creator nay
create a market for sonething that the original
creator can then continue to exploit.

| do think that, again, the use of orphan
works will sonmetinmes, if we're lucky, create our
opportunities, if we do this correctly, for original
creators to actually profit in the future fromtheir
folks even if they are not profiting fromthem now.

MR. MacQ LI VRAY: | guess the big question
there depends on what the diligence is. If the
di l i gence i s sonething that can be done aut omatically,
it can be done by as machine at a set of times, then
sormething Ii ke that woul dn't be t he bi ggest problemin
the world such as checking sonme sort of voluntary

registry.
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This will be different for different types
of work. It may be rmuch harder to do it for
phot ogr aphs absent some sort of way of understand what
a photograph is. Certainly if something like that
coul d happen, | do think there is a way you could do
t hese types of checks. Then the question is just what
happens when you do your second diligence check and
you find that the work is there.

For a user like us, we are the mnority as
Jeff said. We would be willing to then contact the
copyright holder and talk with them about whether we
should be able to still make use of that work for
ot her users |i ke the one Anne suggested. Maybe that's
not feasible.

MR. ADLER: | just can't inmgine why you
would want to build in a periodic uncertainty into
this process because what it would nean is whatever
termyou picked, if you said five years, three years
into the process people who are considering any kind
of a deal with the orphan user -- the user of the
or phan wor k woul d now, of course, have certain worries
and concerns about what their deal is going to mean
two years down the road. It just seens to nme that in
the interest of trying to settle rights and settle

perm ssions that that type of an approach would be
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very unw se.

M5. WOLFF: | think for works that are
used transformative, for exanple, a song that is
sanpled or a clip or an image that is put into a
docunentary or film that the reasonable |icense fees
shoul d satisfy that problem | think maybe | was
m sunderstood earlier. 1 think there are | ots of not-
for-profit and noncommerci al uses that are very bi g of
or phan wor ks.

| think the situations where you are
actually going to find a user will be nore frequent in
nore the conmercial type uses. I think in those
situations paying a market value |icensee solves the
probl em of both. You get paid for your actual use in
the song, and that's historically very easy to figure
out what you get paid for a sanple.

The use of a filmclip or a still in a
docunmentary or novie is very easy to figure out. And
t hen you haven't prevented the novie fromconti nuing.
You haven't prevented a song. You haven't prevented
a docunentary and we haven't built in a lot of
conpl i cati ons.

MR. METALI TZ: | think this leads to a
di scussion of an issue that we have talked a little

bit about, but not very much, which is should orphan
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work status apply equally to all uses. W' ve tal ked
about different types of works and different types of
users.

You can see a scenario, for exanple, in
whi ch sonebody does their duly diligent search and
finds that they can't identify the owner of a piece of
audi o visual material. They include a 10-second clip
in their docunentary.

A few years later they say, "Maybe we
should just do a renmke of that novie. Let's just
create a derivative work based on that novie. W only
used 10 seconds in our original one but let's just do
a renake. We've already determned that we can't
t hrough due diligence |ocate the copyright owner or
comuni cate with himor her."

The problemis, of course, that the stakes
are then nuch higher for the absent copyright owner
and it really leads to the question of whether --
first of all, having a notice of intent to use would
hel p in the situation because it woul d defi ne what use
was intended to be nade and m ght guard agai nst the
abuse of getting your toe under the door and then
t aki ng over the whol e house.

But it also raises the question of are

there certain uses that shouldn't be eligible for
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orphan works treatnment. Are there certain uses that
so totally occupy the field and take the entire val ue
of a work that perhaps we shouldn't following this
procedure at all. | don't know what the answer to
that is but I think your question kind of raises this.

W thought about this problem first in
ternms of piggybacking. User A does a search. Five
years | ater should User B have to do his own search.
| think the answer is yes. Here you're saying User A
did the search. Can they rely on that five years
later or five nonths later to do a totally different
use than what they originally intended. | think that
rai ses sone troubl esome questions.

MR. BAND: | guess I'mgoing to go in the
same direction as Steve and then flip it and go in the
opposite direction which is, you're right, there are
very di fferent kinds of uses and conceivably different
remedi es perhaps should flow fromthose dependi ng on
the circunstances so | could see a situation, let's
say, if the use if purely digital.

Agai n, |let's say goi ng back to the Cornel
exanpl e where you digitized t he 300, 000 works and t hey
are all up on the web and t hen one person shows up and
says, "My father took that picture,” and they are able

to show it. Maybe if you alnost like a notice and
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t ake down, going back to the DMCA, you take it down
and that should be the end of that. There should be
no remnedi es because you have, in essence given the
person an injunctive. They have gotten injunctive
relief but you shouldn't be liable for any danages in
t hat situation.

In other situations where you can't do a
notice and take down but let's say a book has been
publ i shed, then again injunctive relief wouldn't be
appropri ate because you have relied on it reasonably
but then maybe you should pay sonme nom nal damages.
It seens again different kinds of uses mght lead to
different kinds of renmedies that would be fair for
everyone.

MR.  SLEVEN: Steve raised what | think
m ght be one of your hardest questions. |'mnot sure
whet her you wanted to address it now or within the
rubric of tomobrrow norning, consequences of owner
reappearance. Nanely, for the original use follow ng
a diligent search, what constitutes that use? What
pernmutations? Do you want to do t hat now or tonorrow?

MR. SIGALL: W are running out of tine.
You can give ne sone thoughts tonorrow naybe as a
previ ewto what you m ght think and we can pick up the

di scussi on tonorrow. | think it does bleed over
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bet ween the two issues.

MR. SLEVEN: from our standpoint, one
possi bl e sol uti on woul d be when rights are in ordinary
practice recleared. For instance, using again -- |
hate to be parochi al but using the book busi ness which
| know, when we do a hardcover of a book and due
what ever dil i gent search under an or phan work st at ut e,
do what ever rights cl earance, whatever we do, we then
will include that in the paperback book and in the
audi o book and in the e-book without reclearing it
bei ng understood that the rights that we' ve cleared
the first tinme are supposed to cover that.

W will also license foreign |icensees,
etc., without a reclearance process. However, if we
sell rights or the author sells rights for, I'Il give
an exanpl e, a novi e version, the novie producers would
typically reclear. | think that is the correct |ine.
You can't have -- you have to have a research every
printing or every paperback or trade paper and mass
mar ket and audi o. That's a preview of a difficult
i ssue.

MR SIGALL: | was told by Beth it sounds
like Section 201(c) of the Copyright Act. As that
caused any controversy? | don't know.

M5. MJRRAY: Just adding onto what Paul
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sai d, you know, he works for a great publisher that is
very responsi ble and he i s a gat ekeeper. However, it
isin pretty nuch every trade book contract that |'ve
seen and probably nost other kinds of publishing
contracts |'ve seen the onus is on the author to
i ndemmi fy the publisher for liability of any sort and
to warrant that they've gotten all the perni ssions.

They have the right to publish what they
deliver to the publisher and also to actually pay for
and get the perm ssions so | think that would be very
onerous for individual authors to have to | ook again
| at er once the book's been published for an owner of
an orphan work.

MR. HOLLAND: This may be a subject for
tomorrow, too, but | have been thinking -- it keeps
sticking out as sonething that is not resolved in al
this. W keep tal ki ng about positive incentives for
users and how can we nake it easier for users and what
incentives can we give themto use nore work and so
on.

Most of the people who are copyright
protected right nowdon't real |y understand nuch about
copyright. Al they knowis that they know they wil|l
have copyright for the rest of their I|ives. I f we

change this | aw so that orphan works are avail able, a
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| ot of people will still think their work i s protected
and they don't have to do anyt hing.

How you go about notifying an entire
community that the | aw has changed and that their work
may be available? It seens to ne that what ever system
you build in you need to build in some positive
incentives for creators to start nonitoring their
copyrights on an ongoi ng basi s.

MR. NEWVAN: It's been touched upon but |
would just like to reiterate fromthe film maker's
perspective that any secondary followup like that
woul d ruin the systemfor ne as a filmnaker because
my work can be pulled off the shelf. As a distributor
| wouldn't want to purchase that work either to take
out sothereis no-- 1 nean, it doesn't seemworkabl e
at all.

Now, | do think if a right's hol der does
surface, they should, of course, be able in the future
to profit fromtheir work but that shouldn't in the
life of the work that it has gone through whatever
processes and what ever systemyou' ve put in place. |If
it's possible that it's going to be able to be pulled
off the shelf or stopped from distribution in some
way, then it's not going through this whol e process to

begin with as a fil m maker.
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O course, | don't know if this is for
t oday or tonorrow but there should be sone | ook at the
pi ggybacki ng i ssue. Qur feeling is that they should
be some kind of secondary -- you know, that work is
not orphaned forever and never claimble again.
Peopl e shoul d still have to do sone reasonable effort
search and all that can be addressed but it should
definitely not be hanging over your head after you
have created a work that might have used an orphan
work in perpetuity.

MR Sl GALL: Paul

MR. SLEVEN:. Just one nore conplication.
| don't knowif this is the right rubric but to bring
to your attention in response to piggybacking the
[itany of uses that | just nentioned nmay well be by
di fferent users. Kay is exactly right. It is the
aut hor who does the search and the publisher and the
paper back publisher and the audi o book publisher and
the el ectronic book publisher who then rely on it.

When we tal k about piggybacking, | fee
strongly that an unrel ated use should not be able to
per se piggyback on what the author did. But if the
aut hor' s publ i sher and t he publisher's |icensee cannot
pi ggyback, then the system breaks down for any

i ndustry, any type of use where there is -- on the web
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you've got the | SPs and everything. Al of them need
torely on the individual diligent search for each use
which is why | think at AAP we like to call this
or phan use, not orphan work.

MR BAND: | think the notion of a search
needs to be reasonable under the circunstances. I
t hi nk that goes to pi ggybacking so it would seemto ne
that if you are doing -- you have the hardcover
version and then the paperback version and then the
audi o version. For the sanme publisher torely on his
previ ous search froma nonth ago or two nonths ago,
t hat seens conpl etely reasonabl e under t he
ci rcunst ances.

On the other hand, if I'ma film conmpany
comng two years later, for me to rely on your search
| don't think that's -- | don't think that's
reasonable. | think at that point |I should have to do
my own search or see what you did and naybe rely on it
to a limted extent and then do at the very | east
updat e your search. It seens to nme it woul d be per se
unreasonable for ne to be able to rely on your search
from doi ng sonething conpletely different.

MR.  CUNARD: | am going to say that we
agree conpletely and the whole schene of art

publ i shing, a scholarship in many other areas would
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break down entirely if you had to reclear rights every
time there was sort of a new edition of a book.
Frankly, the use is the use of the work in the book.

It isn't a separate copyrighted work j ust
because it goes i nto paperwork or just because it goes
intotrade. | feel very strongly simlarly that there
shoul dn't be piggybacking per se and that basically
each subsequent new user if it wants to rely on this
orphan works provision needs to do a sort of
reasonabl e due diligent search itself.

What we said is, of course, if there is
sort of openness and transparency with respect to the
first user's use, a national place for the subsequent
user to go would be to go to the first user and see
what t hey' ve done and then build on that search as the
search tools inprove over tine.

MR, METALI TZ: There is a difficult
bal ance to be struck here because if this whole
process is successful, | think one definition of
success for this whole process would be increasing
skill of searching for -- increasing the general |evel
of skill searching for copyright owners.

Al so, as several people have said, Jeff
nost recently, the tools are always inproving so that

you can't assune that soneone who is not findable and
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| ocatable now will be not findable and |ocatable a
couple of years from now. At the same tine you
obvi ously have sonme stability issues in the chain of
distribution and so forth. Perhaps the way to dea
with this is not that this would affect orphan work
status but in ternms of the renedies.

Again, we both talk about this but the
avai l abl e of injunctive relief you don't want to have
a situation where you could enjoin the paperback
because six mnmonths later the search tools have
i nproved after the hardback came out.

But t hat doesn' t necessarily nean
certainly not going forward but there nay be other
el enents of relief that woul d becone applicable then
because now with inproved tools it's easier to find
this person.

MR. SIGALL: Ckay. W are al nost out of
time. | think nost people have had a chance to speak
their mnd on these issues. | know |'m out of
guestions, for today anyway. Wy don't we wap it up
and the continue again tonorrow for those who are
going to be here tonorrow on the third question of
what we do when the owner resurfaces.

Thanks again for another good panel. A

| ot of good discussion. Very helpful to us intrying
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to at least identify the issues that deal with if not
resolving them at least at this point so thank you
(Wher eupon, at 4:54 p.m off therecordto

reconvene the next day.)
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