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In the Matter of

THE B. F. GOODRI CH COVPANY, Docket No. 9159
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DI AMOND SHAMROCK CHEM CALS COWVPANY,
a corporation,

and

DI AMOND SHAMROCK PLASTI CS CORPORATI ON,
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ORDER REOPENI NG AND MODI FYI NG ORDER

On August 23, 1996, The Geon Conpany ("Ceon") filed a
Petition to Reopen and Mudify Order ("Petition”) in this matter.
Geon was forned by respondent The B.F. Goodrich Conpany
("Goodrich") in 1993, and becane the whol|ly-owned subsidiary of
Goodrich into which Goodrich placed its vinyl chloride nonomer
("VCM') and pol yvinyl chloride ("PVC') resin and conpound
busi nesses. Goodrich subsequently sold all of its shares of Geon
in two public offerings. As a result, Geon is currently the
owner and operator of Goodrich's forner operations in the VCM
industry. Geon is joined in its Petition by respondent
CGoodrich.' Inits Petition, Geon asks that the Conmi ssion reopen
and nodify the Mddified Final Order issued on July 18, 1989, in
Docket No. 9159 ("Order") to delete the prior approval provision
set forth in Paragraph | X of the Order pursuant to Section 5(b)
of the Federal Trade Conm ssion Act, 15 U.S.C. 8§ 45(b), and
Section 2.51 of the Commission's Rules of Practice and Procedure,

! Goodrich has joined in Geon's Petition by stating in an

affidavit by Jon V. Heider, Goodrich's Executive Vice President
and Ceneral Counsel, that it does not object to the nodification
sought by Geon.



16 CF.R 8§ 2.51, and consistent with the Statenent of Federal
Trade Conmi ssion Policy Concerning Prior Approval and Prior
Notice Provisions, issued on June 21, 1995 ("Prior Approval
Policy Statenment").? Should the Conmi ssion determnne that

del etion of the prior approval requirenent woul d be inconsistent
with the public interest, Geon requests that the Conmmi ssion

nodi fy Paragraph I X to renove the prior approval requirenment and
replace it with a prior notice requirement.® In the alternative,
Geon requests that the Conm ssion determ ne that the Order does
not apply to Geon.* The thirty-day public comment period on the
Petition ended on Septenber 30, 1996. No conments were received.

The Order for which Geon seeks reopening and nodification
arises fromthe Conm ssion's 1988 decision that CGoodrich's
acqui sition of the VCM busi ness of respondent Di anond Shanrock
Chem cal s Conpany viol ated Section 7 of the Cayton Act, as
amended, 15 U.S.C. 8§ 18, and Section 5 of the Federal Trade
Conmi ssi on Act, as amended, 15 U.S.C. § 45.° On appeal fromthe
Conmi ssion's decision and final order, the Comm ssion and
Goodrich stipulated to a nodification of the Conm ssion's final
order which substituted divestiture of Goodrich's Calvert City,
Kentucky, VCM plant ("Calvert City VCM plant") for divestiture of
the La Porte, Texas, VCMplant originally ordered by the
Conmi ssion to be divested. The order was further nodified to
require Goodrich to provide the acquirer with raw materi al
f eedst ocks and servi ces necessary for operation of the Calvert
Cty VCMplant. On July 18, 1989, the Conmmi ssion entered its
Modi fied Final Oder, which becanme final on July 25, 1989.

On February 21, 1990, the Commi ssion approved Goodrich's
divestiture of its Calvert City VCM plant to Westl| ake Mononers
Corporation ("Westlake") in conpliance with its divestiture
obl i gati ons under Paragraph Il of the Oder. 1In connection with
the divestiture, Goodrich, anong other things, provided Wstl ake

2 60 Fed. Reg. 39, 745-47 (Aug. 3, 1995); 4 Trade Reg.
Rep. (CCH) 1 13, 241.

3 Petition at 2.

4 Id. Ceon states that, although it does not believe the
Order applies to it, it is concerned that the Comm ssion or its
staff mght take a contrary view. See Petition at 1.

> The B.F. &Goodrich Co., 110 F. T.C. 207 (1988), order
nodi fied, 112 F.T.C. 83 (1989) (entered pursuant to stipul ation
bet ween Comm ssi on and Goodrich during appeal of Comm ssion
deci sion and final order).




wi th VCM technol ogy and certain agreenents pertaining to the
Calvert Gty VCMplant, entered into agreenents to supply or
exchange raw material feedstocks and to supply necessary services
and utilities, and granted Westlake a right of first refusal on

t he purchase of its retained ethylene plant, chlorine plant and
utilities and services facilities ("Calvert City Assets") |ocated
adjacent to the Calvert City VCM plant, pursuant to the

requi renents of Paragraphs 111, IV, VI, VII and VIII of the

O der.

Fol l ow ng divestiture of the Calvert Gty VCM plant up until
1993, Goodrich's remai ni ng VCM busi ness and its PVC resin and
conpound busi nesses were conducted by Goodrich through its Geon
Vinyl Division. Goodrich's renmaining VCM operations consisted of
its VCM pl ant | ocated at La Porte, Texas, which is the plant
desi gnated for purposes of the feedstock exchange requirenents
set forth in Paragraph VII of the Order. Goodrich also continued
to own and operate the Calvert City Assets which are the subject
of the supply agreenents with Westl| ake pursuant to Paragraph Vi
of the Order, as well as the right of first refusal pursuant to
Paragraph VI11 of the O der.

In 1993, Goodrich assigned all of the assets of its Geon
Vinyl Division, including Goodrich's renmaining VCM and PVC resin
and conpound busi nesses, to CGeon, then a new y-fornmed subsidiary
cor poration whol |l y-owned by Goodrich. By the end of 1993,
Goodrich had sold off all of the voting securities of Geon
through two public offerings. As a result of its divestiture to
West | ake and its spinoff of Geon, Goodrich no |onger operates in
the VCM industry and has no equity interest in Geon.® Goodrich's
former operations in the VCMindustry are now owned and oper at ed
entirely by Geon.” However, Goodrich continues to own and
operate the Calvert City Assets, and to supply Westl ake pursuant
to agreenents entered into at the tinme of divestiture pursuant to
Par agraphs VI and VI|.?8

Paragraph 1. A of the Order defines respondent "Goodrich" to
mean The B.F. Goodrich Conpany as well as, anobng ot her things,
"its . . . successors, and assigns.” The Comm ssion believes

6 Petition at 1.

7 M
8 Goodrich's ongoi ng Order obligations, including supply
agreenents with Westl ake entered pursuant to the Order, continue
in effect for a period of ten years fromthe date of divestiture
to Westl ake.



that Geon, by virtue of its acquisition and operation of
Goodrich's remai ni ng VCM busi ness, is a successor under the Order
for purposes of the prior approval obligations of Paragraph IX ?®
For the reasons discussed below, Geon's Petition to nodify the
Order by setting aside the prior approval requirenent in
Paragraph 1 X i s granted.

The Commi ssion, inits Prior Approval Policy Statenent,
"concluded that a general policy of requiring prior approval is
no | onger needed,"” citing the availability of the prenerger
notification and waiting period requirenments of Section 7A of the
Clayton Act, commonly referred to as the Hart-Scott-Rodi no
("HSR") Act, 15 U . S.C. § 18a, to protect the public interest in
effective nerger |aw enforcenent.' The Conmi ssion announced
that it will "henceforth rely on the HSR process as its principal
means of | earning about and review ng nergers by conpanies as to
whi ch t he Comm ssion had previously found a reason to believe
that the conpani es had engaged or attenpted to engage in an
illegal nmerger.”™ As a general nmatter, "Conm ssion orders in such
cases will not include prior approval or prior notification
requirements. "

Narrow prior approval or prior notification requirenents may
be appropriate in certain limted circunstances. The Conmmi ssion
said inits Prior Approval Policy Statenent that "a narrow prior
approval provision my be used where there is a credible risk
that a conpany that engaged or attenpted to engage in an
anticonpetitive nerger would, but for the provision, attenpt the
same or approximately the same nmerger." The Conmi ssion also said
that "a narrow prior notification provision may be used where
there is a credible risk that a conpany that engaged or attenpted
to engage in an anticonpetitive nerger would, but for an order,
engage in an ot herw se unreportabl e anticonpetitive merger."*?
The need for a prior notification requirenent will depend on
ci rcunst ances such as the structural characteristics of the
rel evant markets, the size and other characteristics of the
mar ket partici pants, and other relevant factors.

9 Geon may be a successor, or may in the future becone a

successor, to other ongoi ng obligations under the Order.
10 Prior Approval Policy Statenment at 2.
1 | d.

12 Id. at 3.



The Conmm ssion al so announced, in its Prior Approval Policy
Statenment, its intention "to initiate a process for review ng the
retention or nodification of these existing requirenents” and
invited respondents subject to such requirenents "to submt a
request to reopen the order."* The Conmi ssion deternined that,
"when a petition is filed to reopen and nodi fy an order pursuant
to. . . [the Prior Approval Policy Statenent], the Comm ssion
will apply a rebuttable presunption that the public interest
requires reopening of the order and nodification of the prior
approval requirenent consistent with the policy announced” in the
St at ement . ™

The presunption is that setting aside the general prior
approval requirenent in this Oder is in the public interest. No
facts have been presented that overcone this presunption, and
nothing in the record, including the Conplaint and Order,
suggests that the exceptions described in the Prior Approval
Policy Statement are warranted.' The Conmi ssion has therefore
determ ned to reopen the proceeding in Docket No. 9159 and nodify
the Order to set aside the prior approval requirenment set forth
in Paragraph | X *°

Accordingly, IT 1S HEREBY ORDERED that this matter be, and
it hereby is, reopened;

| T I'S FURTHER ORDERED t hat the Conmmi ssion's order issued on
July 18, 1989, be, and it hereby is, nodified, as of the
effective date of this order, to set aside Paragraph | X of the
O der.

13 Id. at 4.

14

d.

15 In its Petition, Geon states:

The industry covered by the Order -- the production and
sale of VCM-- is at |east national in scope and
manufacturing facilities are expensive to acquire. It

is unlikely that the acquisition of any conpetitively
significant VCM plant in the United States could be
conpl eted without the parties first filing an HSR Form

Petition at 2.

16 This nodification applies both to respondent Goodrich
and to successor Geon.



By the Conmmi ssion.

Donald S. dark
Secretary

SEAL
| SSUED: Decenmber 12, 1996



