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IN THE MATTER OF
KENNECOTT CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

Docket C-3075.. Complaint, Sept. 28, 1981—Decision, Sept. 28, 1981

This consent order requires, among other things, a Stamford, Conn., manufacturer
engaged in the production of various products, including fabric air filter bags
utilized in the control of industrial air pollution, to timely divest its
subsidiary, the Filter Media Division, “FMD,” in accordance with the terms of
the order. Pending such divestiture, the firm is required to operate its
prospective acquisition, National Filter Media, as a separately managed
ertity. The order further bars the company from certain acquisitions for a
period of ten years without prior Commission approval.

Appearances

For the Commission: Steven R. Newbbrn, Michael Antalics, Nancy
Markowitz, and Virginia L. Snider.

For the respondent: Richard E. Carlton and Richard Lyons,
Sullivan & Cromwell, New York City.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
respondent, Kennecott Corporation (“Kennecott”), a corporation
subject to the jurisdiction of the Commission, has entered into an
agreement which, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. 18 and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. 45; that said agree-
ment constitutes a violation of Section 5 of the Federal Trade
Commission Act, as amended; and that a proceeding in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges as follows:

I. DEFINITIONS
1. For purposes of this Complaint, the following definitions apply:

a. The term baghouse means a system used for the filtration of
particulate matter from gas streams for environmental and safety
reasons or for the recapture of valuable particulates.

b. The term fabric air filter bag means a tubular or non-tubular,



776 FEDERAL TRADE COMMISSION DECISIONS

Complaint 98 F.T.C.

seamed or seamless bag, varying in length, width and material,
which is used within air pollution control systems called baghouses.

II. KENNECOTT CORPORATION

2. Kennecott is a corporation organized, existing and doing
business under and by virtue of the laws of the State of New York
with its principal executive offices at Ten Stamford Forum, High
Park Ridge, Stamford, Connecticut.

3. At all times relevant herein, Kennecott has been and is a
corporation whose business is in or affecting commerce within the
meaning of the Federal Trade Commission and Clayton Acts, as
amended.

III. DORR-OLIVER INCORPORATED

4. Curtiss-Wright Corporation (“Curtiss-Wright”) is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware with its principal executive offices at
One Passaic St., Wood-Ridge, New Jersey. .,

5. Dorr-Oliver Inc. (“Dorr-Oliver”) is a corporation organized and
doing business under and by virtue of the laws of the State of
Delaware with its principal offices at 77 Havemeyer Lane, Stamford,
Connecticut. Dorr-Oliver is a wholly-owned subsidiary of Curtiss-
Wright.

6. At all times relevant herein, Curtiss-Wright has been and is a
corporation whose business is in or affecting commerce within the
meaning of the Federal Trade Commission and Clayton Acts, as
amended.

IV. ACQUISITION

7. On January 29, 1981, Kennecott and Curtiss-Wright entered
into an agreement for the sale of Curtiss-Wright’s Dorr-Oliver
subsidiary to Kennecott for approximately $110,000,000.

V. TRADE AND COMMERCE

8. The relevant geographic market is the United States as a

whole. ,
9. The relevant product market is the manufacture and sale of

fabric air filter bags.
10. Concentration in the manufacture and sale of the relevant

product is high.
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o1 There are barriers to entry 1nto the manufacture and sale of

the relevant product. ‘ -

- 12. -Both: Kennecott through 1ts Fllter Medla DlVlSlOIl and Dorr— -
Oliver, through its sub31d1ary, National Filter Medla Corporatlon .
are sxgmﬁcant competltors in the relevant market o ‘

VI. EFFECTS OF 'I‘HE ACQU]SITION

=18, The effects of the proposed acqu1s1t10n may be. to substantial-:
“ly lessen competltlon or tend to create a monopoly in the relevant:
market enumerated in Paragraphs 7 and 8 of thls Complamt in the

o .followmg ways, among others

(a) 1t w1ll ehmmate substantlal actual compet1t1on between. o
Kennecott and Dorr-Oliver in the relevant market;’ ‘ ,
(b) it will significantly increase the already h1gh levels of
concentration in the relevant market;
- (c) it will further raise the barrlers to entry that exist in the
relevant market; :
(d)  customers. of fabric air filter bags may be demed the benefits
of free and open competltlon : : ‘

. VII. VIOLATIONS CHARGED =~

14. The proposed acquisition set forth in'Paragraph 7, if consum;
mated, would violate Section 7 of the Clayton Act, as amended, 15

'~ US.C. 18, and would violate Sectlon 5 of the Federal Trade

Commission Act, as amended, 15 U.S. C.45. _
.. 15. The'agreement described in Paragraph 7, violates Section 5 of
~ the Federal Trade’C,omlnissi‘on Act, as amende'd, 15U.S.C. 45.

DECISION AND ORDER

The Federal Trade Commlssmn havmg 1n1t1ated an mvestlgatwn:
- -of the proposed acqmsmon of Dorr-Oliver Incorporated (hereinafter
“Dorr-Oliver”), a Wholly-owned subSIdlary of Curtiss-Wright Corpo-
ration (‘Curt1ss—Wr1ght”) by Kennecott Corporation (hereinafter
“Kennecott”), and Kennecott having been furnished thereafter with

- a copy of a draft of complaint which the Bureau of Competition

" proposed to present to the Commission for its consideration and
. which, if issued by the Commission, would charge Kennecott with
‘violations of the Federal Trade Comm1ssmn Act and the Clayton Act i
and : pe S s
Kennecott its attorneys and counsel for the Comrmssmn hav1ng~_ ;

~e» A Q9 o R0 : QL 3
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thereafter executed an agreement containing a consent order, an
admission by Kennecott of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by Kennecott that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and ‘

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Kennecott has
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Kennecott is a corporation organized, existing and doing
business under and by virtue of the laws of the State of New York
with its principal executive offices at Ten Stamford Forum, High
Ridge Park, Stamford, Connecticut.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of Kennecott, and the proceeding is in
the public interest.

ORDER

I

1t is ordered, That for the purposes of this order the following
definitions shall apply:

1. Kennecott means Kennecott Corporation, a corporation orga-
nized, existing, and doing business under and by virtue of the laws of
the State of New York, with its principal offices at Ten Stamford
Forum, Stamford, Connecticut, as well as its officers, employees,
agents, its parents, divisions, subsidiaries, affiliates, successors,
assigns, and the officers, employees or agents of Kennecott’s parents,
divisions, subsidiaries, affiliates, successors, or assigns.

2. Curtiss-Wright means Curtiss-Wright Corporation, a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of Delaware, with its principal offices at One
Passaic St., Wood-Ridge, New Jersey, as well as its officers, employ-
ees, agents, it parents, divisions, subsidiaries, affiliates, successors,
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a331gns, and the officers, employees or agents of Curtlss-anht’

' ‘parents; divisions, subsidiaries, affiliates, successors, or assigns.

3." Dorr-Oliver -means Dorr-Oliver. Inc:, a corporation organized,
existing and doing business under and by virtue of the laws of the
~State of Delaware and a wholly-owned subsidiary of Curtiss-Wright, -
" 'with its principal offices at 77 Havemeyer Lane, Stamford, Connecti-
cut, as well as its offlcers employees; agents, its parents, divisions,

- subsidiaries, affiliates, successors, assigns, and the officers, employ-

.ees or agents of Dorr-Oliver’s parents, d1v1smns subsuilanes, afflh-
ates, successors, or assigns.

- 4. Filter Media Division or FMD means all assets, propertles

~titles to property, interests, rights and privileges of whatever nature,
tangible and 'intangible, including, but not limited to, all real
property, buildings, machinery, equipment, raw materials, invento-
1y, customer lists, trade names, patents, patent applications, trade-
marks, orders for purchase that are unfilled on the date of the
divestiture, and all other property of whatever description presently
owned or operated, together with all additions, replacements, and
improvements hereafter made, by the Filter Media Division of the
Kennecott Engineered Systems Company, a lelSlon of Kenneco’ct
Corporation.

- 5. National Filter Media or NFM means the National Filter’
Media Corporation, a subsidiary of Dorr-Oliver. It includes all assets,

o properties, titles to property, interests, rights and privileges of

whatever nature, tangible and intangible, including but not limited
to, all real property, buildings, machinery, equipment, raw materi-
- als, inventory, customer lists, trade names, patents, patent applica-
tions, trademarks, orders for purchase that are unfilled on the date
~ of the divestiture, and all other property of whatever descrlptlon
presently owned or operated by NFM. :
6. Relevant products means fabnc air fllter bags, wet flltratlon
media, and cages.

a. The term fabric air filter bag means a tubular or non-tubular,

 seamed or seamless bag, varying in length, width, and material,

_ which is used within air pollution control systems called bag houses.
b.  The term bag house means a system used for the filtration of

particulate matter from gas streams for environmental or safety

reasons or for the recapture of valuable particulate."

. ¢. The term wet filtration media means fabric filters of any shape

used in industrial applications to separate liquids from solids. :
. d: The term cages means cylindrical wire mesh forms used in bag
" houses asa support for fabric air filter bags.
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7 Ehgzble Person means any 1nd1v1dual;' corporatlon (1nclud1ng‘“-
‘subs1d1ar1es thereof) partnershlp, joint. venture, trust, umncorporat'

iy-thereof approved by the. Comm1ss1on Such approval shall be m the,,“
.. sole dlscretlon of the Commlssmn : o

o

It is ordered That Kennecott shall dlvest absolutely and unquah— :
fiedly FMD to an Ehglble Person w1th1n mne months from the date‘ :
of the issuance of thlS order ; : '

: L o
I tis further ordered That dlvestlture under Paragraph II shall be‘ S

in a manner which preserves ‘the assets and business divested as a
viable competltor : : : T :

Iv. ; :
It is further ordered That pendmg the dlvestlture of FMD i
required by Paragraph II of this Order, Kennecott shall not take any
~ action other than in the ordinary course of business, without the

consent of the Federal Trade Comm1ss1on to d1rn1msh the value of"
FMD.

V.

It is further ordered, That pendmg divestiture under Paragraph II
required by this order:

A. Kennecott shall operate NFM as a separately managed
subsidiary, separately maintaining its own financial books and
records, internal auditors, employees and management. Earnings
and profits of NFM shall be retained by NFM and shall not be
distributed to Kennecott or any third party as dividends or in any
other form; provided, however, that ordinary dividends may be
declared by NFM and that portion of dividends due the Filter
: Fabncs Company may be paid to the Filter Fabrics Company.

- B. Kennecott: (1) shall exert no control over.or-influence on or
interfere in any way in any of the business decisions or operations of
NFM; (2) shall not cause: NFM, directly or indirectly, to adopt
policies preferred, suggested; or dictated by Kennecott; (3) shall not
change NFM’s existing policies or methods of operation. Further- v
more, no Kennecott officer, d1rector employee, representatlve or’_f‘
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agent shall serve in any NFM position and no Kennecott officer,
director, employee, representative or agent shall serve on NFM’s
Board of Directors; provided, however, that Messrs. S. P. Felt, Jr., P.
S. Felt, R. G. McElhanney, C. B. Scoble, G. Ehinger, and W. P.
Holden may continue to serve on NFM’s Board of Directors if they
provide to the Commission an executed copy of the affidavit attached
as Appendix I to this Order.

VL

It is further ordered, That, for a period of ten years from the date
of issuance of this order, Kennecott, its parents, divisions, subsidiar-
ies, affiliates, successors, or assigns, shall not, directly or indirectly,
acquire any stock, share capital, or equity interest in or assets used
in the manufacture of any relevant product by, any concern,
corporate or non-corporate, engaged in the manufacture or sale of
any relevant product without the prior approval of the Federal
Trade Commission.

VIL

It is further ordered, That Kennecott shall, within ninety days
from the date of issuance of this order, and every ninety days
thereafter until divestiture is completed, submit in writing to the
Commission a report setting forth in detail the manner and form in
which Kennecott intends to comply, is complying, and has complied
with the terms of this order and such additional information relating
thereto as may from time to time reasonably be required. All such
reports shall include a summary of contacts or negotiations with
anyone for the specified assets, the identity of all such persons, and
copies of all written communications to and from such persons. After
divestiture is completed, Kennecott shall submit in writing annual
reports showing the manner and form of compliance with this order.

VIII.

It is further ordered, That for a period of ten years from the date of
issuance of this order, Kennecott shall notify the Commission at
least thirty days prior to any change in Kennecott which may affect
compliance with the obligations arising out of this consent order,
such as dissolution, assignment or sale resulting in the emergence of
a successor corporation, the creation or dissolution of subsidiaries, or
any other change in the corporation. ' ‘
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ApPENDIX 1

AFFIDAVIT

STATE OF )

CITY OF )

_____ being duly sworn, hereby deposes and says:

I, affirm that I have read the Agreement Containing Consent
Order to which this Sworn Statement is attached, and that pending divestiture of
FMD as ordered in Paragraph II of that Agreement:

(1) 1 shall not cause NFM, directly or indirectly, to adopt policies or methods of
operation preferred, suggested, or dictated by Kennecott and that Kennecott shall
exert no control over or influence on or interfere in any way in, my consideration of
any of the business decisions or operations of NFM;

(2 1 will in no way, either directly or indirectly, participate in the business
decisions or operations of FMD;

(3) I will make any reports on the business or operations of NFM to either Dorr-
Oliver or Kennecott only in writing and will simultaneously forward a copy of each
such report to the Commission.

SWorn to before me this day of 1981.

Notary Public

My Commission expires )
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IN THE MATTER OF
COMMERCIAL CREDIT COMPANY

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND TRUTH IN LENDING ACTS

Docket C-2420. Decision, June 26, 1973—Modifying Order, Sept. 29, 1981

This order reopens the proceeding and modifies the Commission’s order issued on
June 26, 1973 (38 F.R. 20229; 82 F.T.C. 1841) against one of the nation’s
largest finance companies by substituting for the order in its entirety, a
modified order which deletes language requiring the company to obtain a
“Personal Insurance Authorization” form from each borrower before the loan
could be completed. For the next five years, the modified order requires the
company to give borrowers who elect to purchase insurance a notice entitled
“Your Right To Cancel Insurance,” and give the customer the right to cancel
credit insurance within 15 days of signing for a loan and receive a full refund
of insurance funds.

ORDER REOPENING THE PROCEEDING AND MODIFYING CEASE AND
DESIST ORDER

Upon consideration of a request by respondent to reopen the
proceeding and modify the Cease and Desist Order entered by
consent against respondent in this matter on June 26, 1973, with the
concurrence of the Divisions of Credit Practices and Compliance, and
with the Director of the Bureau of Consumer Protection having
recommended that the requested modifications of the Order be
granted, the Commission has concluded on the basis of the foregoing
that respondent’s request should be granted,

It is therefore ordered, That this proceeding be reopened and that
the following Modified Final Order be substituted and issued in lieu
of the Order entered on June 26, 1973:

Mopbiriep Finarn OrRDER

I. It is ordered, That respondent Commercial Credit Company, it
successors and assigns, and its officers, agents, representatives an
employees, directly or through any corporation, subsidiary, divisic
or other device, in connection with the granting of consumer loa’
subject to the provisions of Regulation Z, 12 C.F.R. 226.8 (1980), aft
April 1, 1982 12 C.F.R. 226.17 and 226.18 (1981), and the Truth
Lending Act, 15 U.S.C. 1601 et seq., as amended, do forthwith ce
and desist from:

1. Failing, when the charges for credit life insurance ans
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credit accident and health insurance are not included in the finance
charge:

(a) To quote monthly payments, whether on the telephone, in
person, or otherwise, which exclude the cost of credit life insurance
and/or credit accident and health insurance.

(b) If monthly payments do reflect credit life insurance and/or
. credit accident and health insurance, such payments may be quoted
only if the consumer is clearly told that:

(1) credit life insurance and/or credit accident and health insur-
~ ance are optional; and

(ii) the consumer’s choice regarding the insurance coverage will
‘not be considered in respondent’s approval of the consumer’s credit.

2. Failing to include in the finance charge, charges for credit life
" insurance and/or credit accident and health insurance written in
connection with the credit transaction unless:

(a) The insurance coverage is not required by the respondent and
is not a factor in the approval by the respondent of the extension of
credit and this fact is clearly and conspicuously disclosed in writing
to the customer; and,

(b) Any customer desiring such insurance coverage gives specifi-
cally dated and separately signed affirmative written indication of
such desire after receiving written disclosure to the customer of the
cost of such insurance, as required by 12 C.F.R. 226.4(a)5) (1980) (12
C.F.R. 226.4(d) (1981) after April 1, 1982).

3. When the charges for credit life insurance and/or credit
accident and health insurance are not included in the finance
charge:

(a) Misrepresenting, orally or otherwise, directly or by implica-
tion, that credit life and/or credit accident and health insurance are
'equired as a condition for obtaining credit from respondent.

(b) Discouraging, by misrepresentation, oral or otherwise, direct-

7 or by implication, the declination of credit life and/or credit
scident and health insurance.

4. When the charges for credit life insurance and/or credit
zident and health insurance are not included in the finance
arge, failing:

1) To grant each borrower who is covered by credit life and/or
lit accident and health insurance a period of not less than fifteen
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days in which to cancel such insurance and receive a full refund of
insurance funds. Such cancellation period shall begin to run on the
day that respondent delivers to the borrower the notice of “Cancella-
tion Right” and “Cancellation Request” referred to in section (b) and
(c) of this paragraph 4. A borrower’s notification to respondent of
cancellation of his or her insurance coverage shall be considered
given on the date mailed or otherwise delivered to respondent.

(b) To deliver to each borrower who is covered by credit insur-
ance a notice entitled “Your Right to Cancel Insurance.” Such notice
shall: ‘

(i) be printed on paper of a color different from other loan
dgcuments;

(ii) - be printed in print not smaller than the print of Attachment
A hereto;

(iii) be substantially similar to the content of Attachment A
hereto; - ’

(iv) be the last document delivered to the borrower at the time of
closing together with an acknowledgement of receipt which is
specifically dated and separately signed by the borrower.

(c) To deliver to each borrower who is covered by credit insurance
a borrower’s copy of the “Cancellation Request” which contains only
the contents of Attachment B hereto, and an envelope addressed to
respondent. ~

(d To mail or personally deliver to each borrower covered by
credit insurance who orally inquires about cancellation, the notice of
cancellation right described in section (b) and the envelope described
in section (c).

(e) However, where the respondent receives a request for an
extension of credit by mail, telephone, or written communication
without personal solicitation, the provisions of this paragraph 4 shall
not be applicable if the respondents’ printed material delivered or
made available to the customer clearly sets forth the disclosures
required by 12 C.F.R. 226.4(a)5) (1980) (12 C.F.R. 226.4(d) (1981) after
April 1, 1982), and also sets forth the scheduled amount of payments
both including the cost of credit and/or credit accident and health
insurance and excluding the cost of credit and/or credit accident and
health insurance, and which otherwise meets the requirements of 12
C.F.R. 226.8(g)2) (1980) (12 C.F.R. 226.17(g) (1981) after April 1,
1982). :

5. Failing to compute and disclose accurately the finance charge,
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- _5226 4(d) and 226:18(b) and (c) (1981) after April 1,1982)."

;62 Falhng to compute and disclose accurately the annual percent-; :
_ »age rate ‘to the nearest quarter of one: percent as required by 12

* CF.R. 226.5(b) and 226.8(b) (1980) (12 CF-R. 226. 22 and 226.18 (1981) =

" -after Aprll 1,1982). " s
T Falhng, in any consumer loan transactlon or advertlsement to e
‘ make all disclosures, determined in accordance with 12 C.F.R. 226.4 T
and 226.5 (1980) (12 C.F.R. 2264 and 226.22 (1981) after- April 1 G

1982) in the manner, form ‘and amount requlred by 12 C.F.R. 226.6;

226.8, 226.9, and 226.10 (1980) (12 CFR. 226 17 226.18,. 226 23 and '

226.24 (1981) after April 1, 1982).

IL. Itis further ordered, That the respondent’s obhgatlons under '

_ the Order issued on June 26, 1973, shall remain effective and binding - v -
upon any. ‘of the consumer loan offices of respondent 1 until such office

is in compliance with paragraph 4 of this modified order, provided,
however, that all of respondent’s consumer loan offices shall be in
compliance with paragraph 4 of this modified order not later than
six months from the date of service of this modified order. Each of
respondent’s consumer loan offices shall be obligated to comply with
paragraph 4 of this modified order only for the period of five years
following immediately after the day on which the loan office is in
compliance with such paragraph 4.

Im. 1tis further ordered, That respondent shall maintain for a
three year period, by individual consumer loan offices, records of the
total number of borrowers and the names and addresses of each
borrower who exercises his or her right to cancel credit insurance. At
the request of the Commission staff, the respondent shall maintain
records for an additional two-year period. The records required by
this paragraph shall be available for inspection and copying by
“ommission staff upon request.

IV. Itis further ordered; That respondent shall not later than six
1onths after the service of this Order upon it, deliver a copy of this
rder to Cease and Desist to all present and future personnel of
spondent at its general offices in Baltimore and in each of its
bsidiary or other loan offices who are engaged in the extension of
nsumer loans.

V. It is further ordered, That respondent notify the Commlssmn
‘hin thirty (30) days of any change in the corporate respondent
ich may affect compliance obligations with regard to the exten-
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sion of consumer loans arising out of this Order, such as dissolution,
assignment, or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries or any other
change in the corporation with regard to the extension of consumer
loans which may affect compliance obligations arising out of this
Order.

VL. It is further ordered, That respondent shall within two
hundred ten (210) days after service upon it of this Order, file with
the Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with this Order.
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In THE MATTER OF
ALDENS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3076. Complaint, Oct. 8, 1981—Decision, Oct. 8, 1981

This consent order requires, among other things, a Chicago, Illinois mail order
house to cease, in connection with the collection of debts, improperly
contacting consumers or third parties. Except to advise consumers of legal
remedies usually taken to collect debts, respondents are prohibited from
communicating with consumers who have written the firm indicating that
they will not pay the debt or wish no further contact regarding the debt.
Additionally, for a five-year period, the order requires the insertion of a
prescribed statement in all charge account agreements, which states that the
company will limit discussions with third parties to information necessary to
locate the consumer. The order also provides that should the Commission
promulgate a trade regulation rule applicable to respondent’s third party
contacts, compliance with that rule will be considered part of the order.

Appearances
For the Commission: Alan D. Reffkin.

For the respondent: Lawrence F. Henneberger and Christopher
Smith, Arent, Fox, Kintner, Plotkin & Kahn, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe Aldens, Inc., a corpora-
:ion, hereinafter referred to as Aldens or respondent, has violated
he provisions of said Act, and it appearing to the Commission that a

roceeding by it in respect thereof would be in the public interest,
ereby issues its complaint stating its charges in that respect as
lows: ‘

ParacrarH 1. Respondent, Aldens, Inc., is a corporation, orga-
ed, existing and doing business under and by virtue of the laws of
State of Illinois, with its principal office and only place of
iness located at 5000 West Roosevelt Road, Chicago, Illinois.
aRr. 2. Respondent is now and for some time in the past has been
larly engaged in the sale of consumer products by catalog and
't mail merchandising to consumers residing throughout the
ad States. All orders, whether for cash or credit (extended by
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respondent using its Aldens Charge Accounts), are solicited by mail
through catalogs, flyers and other direct mail literature. For its
fiscal year ending January 31, 1980, Aldens’ sales were approximate-
ly $ 250 million, making it the nation’s fifth largest mail order
company.

Par. 3. In the ordinary course and conduct of its business,
Aldens, by its agents, representatives and employees, regularly
engages in the collection of consumer debts allegedly owed to Aldens
for the sale, on credit, of mail order consumer products as described
in Paragraph Two. Respondent maintains, and at all times men-
tioned herein has maintained, a substantial course of trade in said
business in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the ordinary course of attempting to collect the
consumer debts referred to in Paragraph Three, herein, respondent,
by means of the U.S. Postal Service, has transmitted and in certain
instances continues to transmit to consumers and others not
necessarily responsible for the financial affairs of said consumers,
unsolicited forms, letters and notices demanding payment or re-
questing assistance or information to aid in the collection of said
consumer debts. Copies of some of the forms used by Aldens are
attached hereto as Exhibits 1 through 14.

Typical and illustrative, but not necessarily all inclusive, of the
statements and representations made in said forms and printed
materials are the following excerpts.*

1. Prior to accepting this for final settlement I am asking our Credit people to
determine why you have failed to discharge your obligation.

A review of your history indicates:
you receive income from [employer].
bank affiliations with [bank].

you have credit with [merchant].

Additionally, [name of a credit-reference/friend/ relative] may be in a position to hel
you. Of course, as we proceed we will update and uncover current conditions.

2. T have been instructed to place your seriously past due account locally f
collection. '

It is possible a local investigation will be made regarding your financial status,
order to determine the most expedient means of obtaining payment in full. Y

* Excerpt numbers correspond to the numbers of the exhibits from which they are extracted.
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employer, both past and present, references, neighbors, local merchants and credit
bureau may all be asked to report.

3. Your name was given to us as a personal reference or relative when we opened
a Credit Account for [consumer’s name].

The terms under which payments were to be made have not been kept. Despite
numerous requests for settlement in a friendly manner, a serious past due condition
still exists.

It is our desire to avoid the necessity of legal action in the local courts. That is why we
are writing to you.

Perhaps a word from you will emphasize the gravity of this situation and result in
payment. . .

4. The above named person has an account with us which is seriously past due

Would you be interested in contacting this party regarding a loan for $ , the

total amount owed us?

If you find that you cannot grant this loan, but you can complete the following
questionnaire, please do so and return it to us. We will gladly reimburse you for any
investigative expense.

Verified address Phone
Place of employment ________ Phone
Wife’s place of employment

Phone
Neighbor or relative where customer might be contacted by phone

5. memo to:

n. g. hodges [Alden’s Collection Dept. Employee]
[from: j. 1. davis, Alden’s Collection Dept. Supervisor]

Re: [Consumer’s Name]

_ In reply to your memo stating that the above named person has ignored our efforts
towards a friendly settlement, I recommend one of the following methods for
mnforcing payment. '

Contact the debtor’s employer to ask his assistance in obtaining payment in full

zopy of this letter is being sent to the debtor to inform him of our intentions. If a full
rment is not received within the next seven days, proceed with whatever action you
sider the most appropriate and expedient.

The delivery of this letter at your place of employment indicates that you are
fully employed, and can pay your just obligations.

aps you don’t realize the seriousness of your position . . .
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We don’t want to cause you unnecessary embarrassment. Nevertheless, action will be
taken to collect the entire balance of $ ________ through your employer unless you
send a paymentof $ _______ today.

7. Before authorizing an agent in your locality to act on our behalf, I intend to ask
- your employer for assistance in arranging payment of this long overdue account. I
shall contact him in approximately 10 days.

An immediate payment of § _______ will eliminate the necd for involving your
employer in this matter, as well as the possibility of legal proceedings.

I advise you to act promptly, before it is too late.

8. May we ask your assistance in obtaining payment from your employee whose
name appears above?

This person has not completed payments on merchandise purchased from us . . .

If you would be kind enough to speak to your employee about this obligation, 1 feel
sure it would make him realize the seriousness of the situation and help bring about
an amicable settlement.

If our customer no longer works for you, can you give us the name and address of his
present employer?

9. 1 sincerely hope you didn’t think we were trying to unload our problems on
your shoulders when we asked you to speak to the above named person about his past
due indebtedness to Aldens.

From our long experience in the credit field, we know that a few words from the
employer usually result in the resumption of payments. Without your assistance, our
only recourse will be to place the account with a local attorney. Since we don’t want to
take such drastic action if it can possibly be avoided, anything you can do to influence
a friendly settlement will be greatly appreciated.

If this person no longer works for you, can you give us the name and address of his
new employer?

10. From our previous communications with the Military Department, it is
evident that they, too, desire to be cooperative and be of assistance to military
personnel having financial difficulties. . . )

Your reply and payment must be sent within the next seven (7) days. Otherwise, we
will appeal to your Commanding Officer for assistance. Have you considered the
consequences of such action? Notice of our intention is given so that you may avoid
any unpleasantness or reflection on your record.

11, SEND $ _______ AT ONCE, UNLESS YOU RESPOND WE WILL CONTACT YOUR
COMMANDING OFFICER. YOU OF COURSE REALIZE HE MAY ENFORCE THE PROVISIONS OF
ARTICLE 133 OR 134 OF THE UNIFORM CODE OF MILITARY JUSTICE.

12. We are having a serious collection problem with the customer named above
who we believe is under your command. When he opened his account in
19, he agreed to pay $ —______ per month. At present his account balance it
$ — ofwhich$_______ispastdue. ..
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A substantial amount of the items purchased may have been for the support of the
serviceman'’s dependents.

We would greatly appreciate your discussing this matter with our customer, as we are
confident that such a discussion would result in the resumption of regular payments.

Any information you can give us regarding this man’s problem and his plan for
payments will be helpful.

13. We are wondering . . . if you received our previous letter concerning the
above named person who we believe is serving under your command.

Apparently he is experienéing financial difficulties since his Open End Credit Account
has become considerably past due. . . as is evident by the data shown above.

Would you kindly arrange to have this matter called to his attention . . .

- 14. We regret very much . . . that it was necessary to contact your Commanding
Officer about your past due account.

Since the Military Department encourages a serviceman to discharge his obligationé
satisfactorily, this matter will undoubtedly be brought to your attention by your
superior officer. . . )

As soon as this [payment] is received, at your request, we will notify your
Commanding Officer of your agreement to settle this account.

If you fail to cooperate, we will have no choice but to further proceed through proper
military channels. .

Par. 5. In the ordinary course and conduct of its business as
aforesaid, respondent has transmitted and in some instances con-
tinues to transmit to consumers and third parties in a number of
States thousands of copies of Exhibits 1-14 per month via the United
States Postal Service. By and through the use of Exhibits 1, 2, 5,6, 7,
10, 11, & 14, respondent threatened and in some instances continues
to threaten consumers that it will contact third parties (including,
but not limited to: friends, relatives, neighbors, commanding officers,
employers and supervisors) in connection with its attempt to collect
allegedly delinquent consumer debts. By and through the use of
Exhibits 3, 4, 8, 9, 12, & 13, Aldens contacted and in some instances
continues to contact such third parties. If no reply is received from
the initial third party contact, a second contact may be attempted.
(Respondent frequently made and continues to make third party
rontacts by means of the telephone, as well.) In the course of such
wractices, respondent frequently divulged and in some instances
ontinues to divulge to third parties the fact, substance, and details
fconsumer’s alleged indebtedness.
By and through the use of these acts and practices, respondent has
the past, and is in some instances presently, acting in an
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oppressive or coercive manner, thereby unfairly threatening the
jobs, reputations, emotional and mental security, and individual
privacy of several thousands of consumers each month.

Par. 6. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
have constituted, and now constitute, unfair acts and practices in or
affecting commerce in violation of Section 5 of the Federal Trade
Commission Act. v

Chairman Miller did not participate.
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[ ekl Sued ViEST MGOSEYELT HUAD 1 LIMCAGU. ILLINUI eusul .
o °

U

32y 8, 1978

Deac .

I bave beeo imstructel ta placa your ;eixously past
due azcount locally tur collection.

Iz i3 puasible a local investigatios will be sade
regariiag yoour 2ipazcial starus, in order to decer—
elze the sost expédient neaas ol obtaisiag payszeaz
is tull. Your ezpioyer, bota past and pcesent,
referances, 2elgibors, local aecchraats and credit
puteaa 3ay all be asted to report.

12 Llovestigation ot tois type follovad by lagal
action in your local coucts could seciously
enlacger your credit sranding. You aon't want
tals to bappea . . and "aeityer do wve.

To prevect the drastic-acticn outlloes above, send
toe past due azount 02 37.91 jesadiavely. -
.

1.9 Moz

¥. G. EDDGES R
XSGR fax . Collecrioa Depactasot

£9 OF THE INTEQNATIONAL CCNSUMER CREMT ASSOCIATICN
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'_".')_// 5030 1EST "NCSEVELT-ROAD 2 CHICKGO, L

July '8, 1972

re:

9% as a4 porsoril teference
erad a Credat Accou fer

four nasz vas given &
or Telariva vhenve. 2

The tecess ander vhirs caveanve veare vo be gate bhave
nuterous reguests. oo

Ly =~arnec, a serious rast
*133: 51311 exists. .

. frt

dae con!

It &8 gur ‘watte %0 svol
Action tn +he local cno
vriting <o you.

the nececstty . of lacal
. That 1s why ve ate

Pefieps 1 var? Zroa 734 w1l wechasize the aravity
af this 1% oavaeac. insibiag
Yoy c2n 1A This party's teqt
interssntu. ‘-ovards an setcatle

sertlan ated.

Stncec=ly,

sLhreq, NG
J7 el 7
Ve e AN Ut

.
, F. G. WCOSTL
nGHtpey Collect.on Duprcternt

£X

MEMBER OF THE IMTLUESNATIINAL CQNSULEH CREDIT AGS
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Jazsazy 20, 1317 .

Piuse~oll Firnanca Co

Py

“ith us which
cxcensa of

The abcve mir
5 seciosusly
llecting s
Fayz .

Vould yci be Intaress
tregariie;y a lesn Isc
as ?

If you fin

mewd T CLUtalUE Aueu 1 WEThLaQU, BLEAS 0007

¥nightsc or rolativa vhere
ty phone.
1 7
; 0,//4/‘/1 -{/ -
Vi IR SRR oo Wi
L2A:a LMo 5. 1rencts
[xCibee Collactiosn Dopacrc nt

A0 R OF T ppifanananag gnn (R CHLDT ASSOCIATION

EXHI3IT 4
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June 23, 1978

agro TO:
¥. G. BODGLS

Ia reply to.your meso styting that the above nased
persoo bas ignocel oor ellorts tovards a friendyy
settlervnt, I recussend ons of the toiiowing sethods
for enforcing paysent.

1. Contact the dedtoc’s esployer to a3k his
assistance in Obtataing payaear in fyll.

2. Have a local investigetion sade to
detaraine the axtent of the dedtorts
Bysats Prepacatory to awviking a Jvdgseance .

Y. Betaln a local attornes to tile sult.
2 coay of this ietver im being seat o tha dedtor to
iofzze his of our iztestions. [f o teil paysent s

SOt focaelved within the next coven lars, grocerd wath
vbataver action you conxider the sast dppropriace

0d expedient.
C},%\: et

JLa:t J. L. Davys
CC:custorar Collsction Depactsant

FEDERAL TRADE COMMISSION DECISIONS -
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The delivery of this le%ter at your place of eoploy-
vent icdicaies that you are gaintully eaplcyed, an?
can g2y your Just obligaticrs.

Perhaps ycu dorn't renlize the seriousness cf your
position. TYouT signed 2greerent vith Aldeas is
legally hindling. Desnite this acrcezent, jou havae
ased cur serchandise vithovt completing your payrents.

Ve 4dop't vart to cause YOU unnecesSAIY esfarracerens,
taverthelers, scticn vwill be takam %o ccliect the
entire nal e of T£)2'.3h thrcuah yoar foplover
anlesys ynu send a paysent cf SEO.CO TCDAY.

Sincerely,

ALDErFS. IuC

1%

M. G. HODEES
¥GH:chn Collec=icn Pegartzent

MEMPIR OF THE INTLRHATIONAY CONSUMLR CREDIT 7SSO CIATINS

8U1
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s d oud .
~ L_____’i/ 5000 WEST RONSEVELT ROAQ ¢ CHICAGO, WLMDIS ACLOT

It {5 becoming wore appacent that {t will be
nucussary to entorce payment ol the waney you
owve Aldens thgough the means avallable to os
in Illlenis.

Beloce sutherizing an agent in vour locallty

to sct on our behalf. I {ntend %o ask jour

eaplover for assistance in arcanging payment

of this long cre-i:e account. I shall contact

bim in aprroxirately 10 days.
in iscadiate payaent ot $ vill elisinate
the need for irvcl7ing your eaoplovec tn this
watter, as vell as the possibillity of legal

' proceadings.

I advise you to act fromptly, before Lt is too
late.

Sincerely,

ALDEINS, (NC.

Qéﬂs&i%t{ <a

Jo L. DAV(S
Jro:al | ) Collectlon Cepactaaont
.
'

WMEMBER OF THE INTEAMATIONAL COQNSULIER CREODIT ASSOCIA 0N
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FAY Ve Ak your Asalatance {n obtaining payrent !
ftomn your erplcyee vhome nave appeats. above?

This person has not coepleted payrents on werckandlse
frrchased froo us, even though ve have offered the

€ost lenient terrs possible. e re2llze z2iny pecyli H
sre hard pressed 2t tiszes, ard Lesitate to discuss

their probleis. Huvewer, if ve Xnev vhat was vrong,
ve vould gladly cooperate.

If you vould te ¥ird enouch to soeak to your ecolovee
about =his obligation, I feel! sure it vould cake him
tealize the seriousnass of the situation and help
bring apout an amicable settlement.

1f ouwr custaser no lcnger vocrks foc vew, can yeu b
give us the nace =nd adiress of his present erplover?

§e vill be very grateful fat sny assiystance yau acre
arle to give us,

Sincerely,

aLEnS, TEC.
. /7 !
Qrl /g Y
7 1.0 F e .
RGH:rnpa ° M. G. HCDGES i
EXC:bra Coltection Depactaent !

MENMGER OF THE INTERMATIONAI COMSUNMER CREMTY ASSOCIATICH
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S000 AEST RUOSECEL] WUAD / CHICAGO, ILLINs

U sincerelv hape you 41dn*t think ve vere trying to
tnload .our prosleas on Your shoulders when ve gsxed
JO1 tO speak to the ahave named Person atout his

past due {rdept

Fros our lony e
knov thac a tev
ctesult in the ¢

ediess to Alcens.

xpecience in the credilt field, we
vords lrom the =2floysr usually
esumatlon of paycents, @ithont

Jour assistance, our only tecourse will be ¢o
Place the account wieh a local attornay. Since

va don't vant ¢

<an possitly be avol

influence a fr1
appreclated.

TC this pecscn

7 tave such drastic acticn 1f it
anvthing you can do to
ttle3aant will be qreatly

endly se

no l3nqac vworks 2o5r you, cin you
9 7 7

qlve us the naze and alicess of Yis Aew eegpiover?

Thank you very

RGHzespd
ENCibre

fFuch fac your cocjyeratien.

Sincerely,

ALDENS, 1C.
70,1/ 7

?/ t:';//u_,:‘:/" Oc
7

7
N, G. noecry

Collection Nepactzant

MRER CHEQIT ASNonintag:,

TXMIngT 3

98 F.T.C.
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Sl BuL L WEaE Bl L] WS 4 LINLEGD Lt 6
July 18, 1972
Dear Sgt. H

Let's be frank vith esch other, Fe'va wcitten you
pany times, tut for scre reason, unknovn to us, no
mnsverc or pa72ent kas hean ceceived.

%e are nct hard to get slong vith, and ve are inclined
to be helpful . . ane nce unfeasnnaple. Rowaver, since
you have rezained =ilent %c cur rasguest £Cz payrens,
this crus»s 25 rot cnly ta =:istulge vau, but {t is

also defeating ouc siacare effarts-to help jyou,

ALCE=10NS with the Militery
v At that they, too, desire to
te of assistsnce to militacy
nancisl dtfliculeies.

fros wut s
DepaT%2cnt;, 1t 15
be coopec o
personnel

Ve are villing to help every vay ve can ., . vithin
Teasdn. Pun, we fust haste a definite understant
as to eractly vhat vou agte a91ng to do, and not
continue this present unteztatnty

Your recly anl! ravrent r:st ke sent withit the rert
seven (7] davs. Cr-arvwise, ve vill arpesl %o yeur
Coamantlng Officefr f<r 1ssistance. Mave you consi-
dered 1hr C “wquer Tas nf suTa Act1on?  Notice of cur
1ptentica s ¢iven 53 that you mry avold any
unpleasantness oI cetlecticr =R your fecord.

Ve Aavatt yout paurent and tespanse.

1t

p)
e
u. G. neocks
NGl bco Colleczion CepagtizEnnt

MEWBEN OF THE INTERMANIONAL £ URER CTED T SSsOCsraeN
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C_OLLECTIO.’.’ DEPARTRY

! URCENT “*€SSAGE YO DLL'NQUENT OESTCR cate  T/18/772 .

fo

Co0E  AG-7

SEHD 380,20 &T 0ntel igzss ovou QITLOCUD LE MLl
ME UiV EirTorc tue comirerane g

|

! SHYACT yLue Catuannge AEFICEQ, vOu £F rougs
i

i

H CLE 133 73 124 7€ Tug onlFQow Coas gF

! MILTTaaY gusTrcz.

98 F.T.C.
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L130ris) .
Crd S0 o gnng wEST AOSEVELT KI20 7 CMCAGD, ILLIGUIS auil

Jasuacy 0. 1377

CIRAANDLHG SeTICEn

- R%:

Fe aze having a s2rious s3llecilon problea with the”
cistoze: pazod atove vho we nelieve (s wnlar your
¢cs=zand. Ynen ha 22enet bi= aczount in Jal7, 197,
he agreed o say $15.238 22z Ioath. AT present, Eis
accourt galiaca ts $335.53, of watch $21.00 is

gasz due. .

Ozt agreadant ccvacing ttle stliaaston Leguires tne
dettor to aake raculers snis. A subscan>
tial apount of th 2a¢ kave he23 favr
se.snpprert of the serv 2z's Jependents.

%e vould greatly apofeciate vour 1iszussing Wdis
gatter with oir sysizzer. as ve ate canii . shas
e:ch a discussion T2sule 1o the resmaptien
cf reqular paraent

can exverierze financial .

Qe cealize

giffizeizres, sut 4 thta aan vrll ccooeryre Witk us,
be eay ba sure we will da emasonadle la Zealinjy with
LTS N

sdirq this ran's
1 ke k>lo -
TLOMgAPCUYIL

ce is enclosel.

1mco Y . W, f, 90h5Ts5
©of¥Z.:icert.,tre - Collectian feparizent

R CREDIT ASSOCIATION

MEMACR QF THE "NTERRaNg6nAL CTHS

. . . N v ..

£X

HIBIT

12

oul
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€100 WEST ANGSEVELT RGAT 1 CHICAGD, WUILGIS LT

Janyacy 29, 1977

Balance $2uu.66

fronthly

. Payeent $£10.00
Past Duw $uB.GO

COMNANO IS OFFICE

Ve are vondering . . . {f you zeceived our pravious
tning tha 1bove raced ferson vho ve
beliave is sazving undar your coraand.

Apparently ha is erperiancing flaanz4al difficulslesn
eince his Open In4 Zce? Acscizt L13 lLevude cornsi-
derably zast due . . as is evideat by “he data shzvn
above,

e vill e vost “appy to cooparste L3 vorking ous
som® arrangeeent vhersby he can discharje his
obligatisa. ALl ka has to do is to vrite and tell
Us hov ve can “ely hla. farhess a payzent and clan
< for repaving voall be 2 993d vay tc start this zaa
oo the viy €3 re-estatlish his credtt.

Vould yor windly accasnce €3 hiva thls zz-ter callail

to bis attertizn Lv1n3 413 onr assurance *hat we wish
to coopeceze in evecy vay. Or . . i€ ycu 3houid Nave
any sujirs:ions, 42 vouit! he vecy gla2 to coorerate

in any =a T ycu afsht sujesz.

Thank you €or yaur ¥ind aztention to this letter.

¥hen replying plerse refec tc our flle ARSHIBIAPCYYI.

7 7 Ag//{){}CZ'T;J
i

KGli:act H. G. nesc
ENC: Lze Collectiosn Papactacnt

MOMRIN OF TnC tuir ATIDNAL CONSHTH CNINIT ASSYCIATION
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5033 WEST RUUSEVELT ROAD / CHICAGD. RUILOIS 60507

July 18, 1912

Ve regret very euch . . that 1t vas necessary
to contact your Co=~sriing Nfficnr about your
past dce account.

Stace the Fllitacy Nerirtsent encourages a secvicesan
to discharge his otlisirtons satisfacteorily,

this e2tter vill uncout:wedly se brought to your
sttenticn by your sujerior offjcer.

It vas . . . and is . . . our intention to help

you 1in vhatever way w2 can. Seod F20.00 within
five (5) days along vith ycur assurance to contipnue
fageanct s o0 iy feasciiilé lares You Chuose.

1s 56on as this is received, at ycur Teguest,

ve vill notify your Ccrrandiny O0fficer of your
agreesent to settle this account.

If you fail to cooferate, ve vill have no choice
but to turthar rtroceel vhrough proper cilitary
channels. Ve sincerely hope that ve eay hear
favorably tros you in tecly to this lectter.

.8 4oclg 2

M. G, UNCSES

HGH:afco Collerzien Deparzaent

MEMAFA QF 100 INTERNATIONIL COMSUNER CREGIT ASSOCIATICH

367~u44y O - 82 - 52 : QL 3

sUY
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DecisioN AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its consider-
ation and which, if issued by the Commission, would charge
respondent with violation of the Federal Trade Commission Act; and

The respondent, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondent of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondent that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Aldens, Inc. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Illinois, with its office and principal place of business located at 5000
West Roosevelt Road, in the City of Chicago, State of Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

DEFINITION: For the purposes of this Order, the term consumer
shall mean any natural person obligated or allegedly obligated to
pay any debt. ‘ ‘

I

It is ordered, That respondent, Aldens, Inc., a corporation, its
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successors and assigns, and respondent’s officers, agents, representa-
tives and employees, directly or through any corporation, subsidiary,
division or other device, in connection with the collection or
attempted collection of any consumer debt, in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, as
amended, do forthwith cease and desist from:

(1) Communicating with any consumer without the prior consent
of the consumer given directly to respondent at the time of the
attempt to collect any debt, or the express permission of a court of
competent jurisdiction if:

(a) Such communication is at any unusual time or place, or a
time or place known (or which should be known) by respondent to be
inconvenient to the consumer, including the consumer’s place of
employment, if respondent knows or has reason to know that the
consumer’s employer prohibits the consumer from receiving such
communication; or

() Respondent knows the consumier is represented by an attor-
ney acting on behalf of and in the name of the consumer with respect
to such debt, and has knowledge of or can readily ascertain such
attorney’s name and address; provided, however, that respondent is
permitted to communicate directly with the consumer if the attorney
fails to respond, within a reasonable period of time, to a communica-
tion from respondent, or the attorney consents to direct communica-
tion with the consumer.

(2) Communicating with any consumer if the consumer has
notified respondent in writing that he or she refuses to pay the debt,
or wishes respondent to cease further communication, except:

(a) as reasonably necessary to inform the consumer that respon-
dent may invoke specified remedies which are ordinarily invoked by
respondent; or .

(b) to advise the consumer that respondent will cease furthe
communication.

(3) Failing to comply with the teérms of the following statement
which shall appear as a contract provision in all of respondent’s
charge account agreements for a period of five (5) years, beginning
no later than six (6) months after this Order becomes final:

In the course of collecting or attempting to collect any debt arising from this charge
agreement, Aldens will not discuss or threaten to discuss my debt with any person
other than me or my attorney, without my written consent (given at the time of the
attempt to collect) unless permitted by a court. However, Aldens may contact other
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persons without mentioning any debt, if that is necessary to locate me. This provision
does not limit Aldens’ right to contact its attorneys or debt collection and credit
reporting agencies, when permitted by law.

(@) This provision shall be printed clearly and conspicuously in
the same size type as are the other provisions of the agreement.

(b) The term “collecting or attempting to collect any debt,” as
used in the above statement, shall not include contacts by respon-
dent:

(1) with a credit reporting agency for the purpose of reporting or
obtaining information;

(2) with a debt collection agency engaged or being engaged to
collect the debt in question;

(3) with any person with the written consent of the consumer,
given at the time of the attempt to collect;

(4) with its own attorneys;

(5) with third persons for the purpose of acquiring location
information as provided in paragraph 3(c) of this Order; or

(6) which are reasonably necessary to effectuate a post-judgment
judicial remedy.

(c) When contacting third persons to determine the location of
the consumer, respondent shall:

(1) request information only as to the consumer’s home address,
home phone number, and place of employment;

(2) identify itself and state the purpose of the contact (i.e., Aldens
is trying to locate the consumer) without stating that the consumer
owes any debt; and '

(3) not communicate more than once with any such person, '
unless it is reasonably believed to be necessary.

(d) Upon the expiration of the five (5) year period provided’fdr in
Paragraph (3) of this Order, respondent shall continue to comply
with the terms of the statement contained in that paragraph.

I
It is further ordered, That:

(4) In the event that the Federal Trade Commission promulgates
a valid trade regulation rule applicable to respondent’s third party
contact activities, then compliance with that rule shall be deemed
compliance with Paragraph (3) of this Order. ;

(5) Respondent shall deliver a copy of this Order to cease and
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desist to all present and future personnel of its collection staff who
are engaged in the preparation or use of materials and procedures to
be used in connection with the training of personnel or the actual
day-to-day operation of respondent’s collection activities, and shall
secure a signed statement acknowledging receipt of said Order from
each such person.

(6) Respondent shall notify the Commission at least thirty (30)
days prior to any proposed change in the respondent such as
dissolution, assignment or sale, resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, or
any other change in the corporation which may affect compliance
obligations arising out of the Order.

(7) Respondent shall, within sixty (60) days after service upon it
of this Order, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with
this Order.

Chairman Miller did not participate.
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IN THE MATTER OF
COOGA MOOGA, INC., ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SECS.
5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-2925. Order, Aug. 9, 1978—Modifying Order, Oct. 15, 1981

In response to the Commission’s adoption of the material connection Endorsement
Guide, this order reopens the proceeding and modifies the Commission’s order
issued on August 9, 1978 (43 FR 40804, 92 F.T.C. 310) by deleting the words
“any financial interest in the sale of the product or service which is the
subject of the endorsement or” from the definition of material connection
contained in Paragraph I.D. This modification relieves the petitioners of the
obligation of disclosing any financial interest they may have in the sale of an
endorsed product.

OrDER REOPENING THE PROCEEDING AND MODIFYING CEASE AND
Dgsist ORDER

Charles E. “Pat” Boone and Cooga Moocga, Inc., (hereinafter
“Petitioners”) have filed, pursuant to Rule 2.51 of the Commission’s
Rules of Practice, a Petition to Reopen, Modify, Alter or Set Aside
Parts of Consent Order (hereinafter “Petition”). The Petition seeks
the modification or elimination of two provisions of the Commis-
sion’s Order of August 9, 1978. The Order concerns petitioners’
representations as advertisers and as endorsers, and requires them
to contribute a pro rata share to a restitution program for purchas-
ers of Acne-Statin, a product endorsed by petitioners.

The first issue raised by the Petition concerns the “material
connection” disclosure provision of Paragraph I.D. of the Order. This
provision requires petitioners, when they act as endorsers, to disclose
“any financial interest in the sale of the product or service which is
the subject of the endorsement or any familial connection between
the endorser and the advertiser or its advertising agency.” Petition-
ers argue that this provision unfairly discriminates against them
because no other celebrity endorser is required to disclose such
interest. Petitioners further contend that the Order provision
conflicts with the Commission’s “Guides Concerning Use of Endorse-
ments and Testimonials in Advertising.” 16 C.F.R. Part 255 (1980).
In addition, they maintain that the material connection disclosure
requirement is harmful to small business and infringes petitioners’
First Amendment rights.

The Petition does not present any evidence of changed circum-
stances regarding the familial connection portion of the material
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connection definition, nor is there any indication that the modifica-
tion of this language would be in the public interest. The Commis-
sion therefore declines to set aside or alter the requirement that
petitioners disclose familial connections with the advertiser or its
advertising agency.

The financial interest portion of the material connection definition
requires petitioners to disclose any interest in the sale of the
endorsed product. This covers situations in which the compensation
received by petitioners for the endorsement is related to the volume
of sales of the product, i.e., a “share of the action.” The Order does
not require petitioners to disclose remuneration if it is in the form of
a fixed sum in advance of the endorsement, or if it is based upon the
extent of the dissemination of the advertisement.

On January 16, 1980, the Commission promulgated its Endorse-
ment Guides. Guide 5, regarding the disclosure of material connec-
tions between advertisers and endorsers, provides:

When there exists a connection between the endorser and the seller of the advertised
product which might materially affect the weight or credibility of the endorsement
(i.e., the connection is not reasonably expected by the audience) such connection must
be fully disclosed. An example of a connection that is ordinarily expected by viewers
and need not be disclosed is the payment or promise of payment to an endorser who is
an expert or well known personality, as long as the advertiser does not represent that
the endorsement was given without compensation. However, when the endorser is
neither represented in the advertisement as an expert nor is known to a significant
portion of the viewing public, then the advertiser should clearly and conspicuously
disclose either the payment or promise of compensation prior to and in exchange for
the endorsement or the fact that the endorser knew or had reasons to know or to
believe that if the endorsement favors the advertised product some benefit such as an
appearance on TV, would be extended to the endorser.

The Commission has determined that under this Guide, advertisers
are not required to disclose that celebrity endorsers are compensated
for endorsements, regardless of the method of compensation. This is
because the Commission believes that the manner in which celebri-
ties are compensated does not materially affect the weight or
credibility of an endorsement. The Commission further finds that
the adoption of the material connection Endorsement Guide consti-
tutes a change in the law regarding the obligation of celebrity
endorsers to disclose their financial interest in the sale of the
advertised product. The Commission therefore concludes that peti-
tioners have made a satisfactory showing, as required by Section 5(b)
of the Federal Trade Commission Act, 15 U.S.C. 45, that the section
of the definition of material connection pertaining to petitioners’
financial interest in the sale of the advertised product should be
deleted from the Order.

Petitioners also seek relief from their obligation under the Order
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to contribute a pro rata share to the restitution program for
purchasers of Acne-Statin. This claim is based on the alleged
disparity in the Commission’s treatment of petitioners versus other
endorsers subject to Commission Orders. The two other Orders cited
by petitidners are those against Gordon Cooper and against Harvey
Glass, M.D. (C-3004). The factual circumstances of these cases
differed substantially, however, from those involved in the instant
case; the cases involve disparities in inter alia, the volume of sales of
the endorsed product and the remuneration received by the endors-
er. These differences amply justify the differential remedies selected
in each case. The Cooper and Glass Orders do not, therefore,
constitute a change in law. Nor do any changes in fact or the public
interest warrant the alteration or elimination of petitioners’ restitu-
tion obligations. -

It is therefore ordered, That the proceeding is hereby reopened and
the Decision and Order issued on August 9, 1978, in Docket No. C-
2925 is hereby modified by deleting from the definition of material
connection contained in Order Paragraph L.D. the words, “any
financial interest in the sale of the product or service which is the
subject of the endorsement or.” Petitioners’ request for the modifica-
tion of Paragraph II of the Order is hereby denied.

It is further ordered, That the foregoing modification shall become
effective upon service of this Order.
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IN THE MATTER OF

GREAT NORTH AMERICAN INDUSTRIES, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3077. Complaint, Oct. 29, 1981—Decision, Oct. 29, 1981

This consent order requires, among other things, two Gainesville, Texas corpora-
tions and a corporate officer to cease representing that substantial fuel
economy can be achieved by the use of Teflon oil additives such as
“Tephguard.” Further, respondents are prohibited from making representa-
tions that the use of any automobile retrofit device, fuel or engine oil additive
will increase fuel economy, unless substantiated by competent scientific
evidence, and accompanied by the disclosure of any limitations on the
performance or efficacy of such products. Additionally, the Order bars claims
of government approval without written and dated authorization; prohibits
misrepresentations concerning the conclusions of product tests or surveys;
and requires that consumer endorsements of any product or service reflect
typical consumer experiences.

Appearances
For the Commission: Laurence M. Kahn and William Haynes.

For the respondent: Jack Paller, Katz, Paller & Land, Atlanta,
Ga., Marshall Dooley, Dallas, Tex., and Donald Higgenbotham,
Austin, Tex. '

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Great North
American Industries, Inc., a corporation, Products on the Move, Inc.,
a corporation, and Patrick O. McCrary, individually and as an officer
of Great North American Industries, Inc., and Products on the Move,
Inc., hereinafter sometimes referred to as “respondents,” have
violated the provisions of the said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges in
that respect as follows:

ParaGrarH 1. Respondents Great North American Industries,
Inc., and Products on the Move, Inc., are corporations organized,
existing, and doing business under and by virtue of the laws of the
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State of Texas with their office and principal place of business
located at 104 West Main St., Gainesville, Texas.

Respondent Patrick O. McCrary is President of the corporate
respondents Great North American Industries, Inc., and Products on
the Move, Inc. He formulates, directs, and controls the acts and
practices of all said corporate respondents, including the acts and
practices hereinafter set forth. His address is the same as that of said
corporations. -

The aforementioned respondents cooperate and act together in
carrying out the acts and practices hereinafter set forth.

Par. 2. Respondents. are now and for sometime last past have
been engaged in the advertising, offering for sale, sale, and distribu-
tion of a product known as Tephguard (Tefguard), hereinafter
sometimes referred to as “product,” which product is advertised as a
means of improving fuel economy in automobiles. Said product is an
automobile engine oil additive. Respondents, in connection with the
" marketing of said product, have disseminated, published and distrib-
uted and now disseminate, publish and distribute advertisements
and promotional materials for the purpose of promoting the sale of
said product. ' ,

Par. 3. In the course and conduct of their said business, the
respondents have disseminated and caused the dissemination of
certain advertisements for said product through the United States
mails and by various means in or affecting commerce, as “com-
merce” is defined in the Federal Trade Commission Act, including,
but not limited to, the insertion of advertisements in magazines and
newspapers with national circulations; and have disseminated and
caused the dissemination of advertisements for said product by
various means, including, but not limited to, the aforesaid media, for
the purpose of inducing and which are likely to induce, directly or
indirectly, the purchase of said product in commerce.

Par. 4. Among the advertisements and other sales promotional
materials disseminated by respondents are the materials identified
as Exhibits A and B which are attached hereto.

PAr. 5. Through the use of the advertisements referred to in
Paragraph Four, and other advertisements and sales promotional
materials, respondents represented and now represent, directly or by
implication, that

a. Tephguard when used in a typical automobile engine will
substantially improve fuel economy;
b. under normal conditions, a typical driver can ordinarily obtain
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a fuel economy improvement which will approximate or equal
twenty-six percent when Tephguard is used in his/her automobile;

c. competent scientific tests have proven the fuel economy claims
made for Tephguard;

d. results of consumer usage, as evidenced by consumer endorse-
ments, prove that Tephguard substantially improves fuel economy;

e. the Environmental Protection Agency (E.P.A.) has approved
the use of Tephguard in automobiles to improve fuel economy;

f. the consumer endorsements which appear in advertisements
and sales promotional materials for Tephguard reflect the typical or
ordinary experience of members of the public who have used
Tephguard.

PaAr. 6. In truth and in fact, contrary to respondent s representa-
tions set forth in Paragraph Five: :

a. Tephguard when used in a typical automobile will not
substantially improve fuel economy;

b. under normal driving conditions, a typical driver cannot
ordinarily obtain a fuel economy improvement which will approxi-
mate or equal twenty-six percent when Tephguard is used in his/her
automobile;

c. no competent scientific tests have proven the fuel economy
claims for Tephguard;

d. results of consumer usage, as evidenced by consumer endorse-
ments, do not prove that Tephguard substantially improves fuel
economy;

e. the Env1ronmental Protection Agency (E.P.A.) has not ap-
proved the use of Tephguard in automobiles to improve fuel
economy;

f. the consumer endorsements which appear in advertisements
and sales promotional materials for Tephguard do not reflect the
typical or ordinary experience of members of the pubhc who have
used Tephguard. '

Therefore, said advertisements and sales promotional materials
are deceptive or unfair.

Par. 7. At the time respondents made the representations
alleged in Paragraph Five of the complaint, they did not possess and
rely upon a reasonable basis for such representations. Therefore,
said advertisements and sales promotional materials are deceptive
or unfair.

Par. 8. The advertisements referred to in Paragraph Four and
other advertisements and sales promotional materials represent,
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directly or by implication, that respondents had a reasonable basis
for making, at the time they were made, the representations alleged
in Paragraph Five. In truth and in fact, respondents had no
reasonable basis for such representations. Therefore, said advertise-
ments and sales promotional materials are deceptive or unfair.

PAR. 9. In the course and conduct of their business, and at all
times mentioned herein, respondents have been, and now are, in
substantial competition in or affecting commerce with corporations,
firms and individuals engaged in the sale of engine oil additives,
gasoline additives, and automobile retrofit devices.

PAr. 10. The use by respondents of the aforesaid unfair or
deceptive statements, representations, acts and practices, directly or
by implication, has had, and now has, the capacity and tendency to
mislead members of the public into the erroneous and mistaken
belief that said statements and representations were and are true
and complete, and into the purchase of substantial quantities of
respondents’ product by reason of said erroneous and mistaken
belief.

PaAr. 11. The acts and practices of respondents, as herein alleged,
including the dissemination of the aforesaid false advertisements,
were and are all to the prejudice and injury of the public, and of
respondents’ competitors, and constituted and now constitute, unfair
methods of competition in or affecting commerce and unfair or
deceptive acts or practices in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act. The acts and
practices of respondents, as herein alleged, are continuing and will
continue in the absence of the relief herein requested.

Chairman Miller did not participate.
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau proposed to present to
the Commission for its consideration and which, if issued by the
Commission, would charge respondents with violations of the
Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereaf-
ter executed an agreement containing a consent order, an admission
by the respondents of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of such
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated this said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
publie record for a period of sixty (60) days, now in the further
conformity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings, and enters the following order:

1. Respondents Great North American Industries, Inc., and
Products on the Move, Inc., are corporations organized, existing, and
doing business under and by virtue of the laws of the State of Texas,
with their principal office and place of business at 104 West Main
St., Gainesville, Texas. Respondent Patrick O. MeCrary is an officer
of said corporations. He formulates, directs and controls the policies,
acts and practices of said corporations and his principal office and
place of business is located at the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
is in the public interest.

ORDER

Part 1
It ig ordered, That respondents Great North American Industries,
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Inc., a corporation, and Products on the Move, Inc., a corporation,
their successors and assigns, and their officers, and Patrick O.
McCrary, individually and as an officer of Great North American
Industries, Inc., and Products on the Move, Inc., and respondents’
agents, representatives, and employees, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, offering for sale, sale or distribution of the engine oil
additive known as Tephguard (Tefguard) or of any other engine oil
additive containing polytetrafluoroethylene (PTFE) fluoropolymers
in resin or micropowder form, including, but not limited to, “Teflon,”
“Fluon,” and “Halon” resins, in or affecting commerce as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from representing, directly or by implication, that
such additive will or may result in substantial fuel economy
improvement when used in an automobile, truck, recreational
vehicle, or other motor vehicle.

Part I1

It is further ordered, That respondents Great North American
Industries, Inc., a corporation, and Products on the Move, Inc., a
corporation, their successors and assigns, and their officers, and
Patrick O. McCrary, individually and as an officer of Great North
American Industries, Inc., and Products on the Move, Inc.,, and
respondents’ agents, representatives, and employees, directly or
through any corporation, subsidiary, division, or other device, in.
connection with the advertising, offering for sale, sale or distribution
of any engine oil additive, any fuel additive, or any automobile
retrofit device as “automobile retrofit device” is defined in Section
301 of the Energy Policy and Conservation Act of 1975, 15 U.S.C.
2011, in or affecting commerce as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
representing, directly or by implication, that such additive or device
will or may result in fuel economy improvement when installed in
an automobile, truck, recreational vehicle, or other motor vehicle
unless:

(1) such representation is true; and

(2) at the time of making such representation, respondents rely
upon written results of competent, scientific testing on a chassis
dynamometer according to the then current urban dynamometer
driving schedule (40 C.F.R. 86, Appendix I) and the then current
highway fuel economy driving schedule (40 C.F.R. 600, Appendix I)
established by the Environmental Protection Agency to substantiate
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such representation. Provided that, for any such test, respondents
may select the type. of vehicle, its model year, its engine size,
mileage, fuel type, and motor oil. Any break-in period used in the
testing of any engine oil additive, fuel additive, or automobile
retrofit device shall be the break-in period specified in the respon-
dents’ use directions for such additive or device; and

(3) respondents clearly and conspicuously disclose (i) any limita-
tion on the efficacy of the engine oil additive, fuel additive, or
automobile retrofit device; (i) the characteristics of any vehicle used
in any test, including the vehicle type, vehicle model year, engine
size, mileage, and the break-in period for the engine oil additive, fuel
additive, or automobile retrofit device; and (iii) where any represen-
tation of fuel economy improvement from the use of a retrofit device,
oil ‘additive, or fuel additive is expressed in miles per gallon, miles
per tankful, percentage, or other numerical representation, or where
the representation of the benefit from the use of such additive or
device is expressed as a monetary saving in dollars, percentage, or
other numerical representation, all advertising and other sales
promotional materials which contain the representation must also
clearly and conspicuously disclose the following disclaimer: “Re-
minder: Your actual saving may vary. It depends on the kind of
driving you do, how you drive, and the condition of your car.”

Part III

It is further ordered, That respondents Great North American
Industries, Inc., a corporation, and Products on the Move, Inc., a
corporation, their successors and assigns, and their officers, and
Patrick O. McCrary, individually and as an officer of Great North
American Industries, Inc., and Products on the Move, Inc., and
respondents’ agents, representatives, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, offering for sale, sale or distribution
of any product or service in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

a. representing, directly or by implication, any performance
characteristic of any product or service, other than any representa-
tion covered by Part II of this order concerning any engine oil
additive, any fuel additive, and any automobile retrofit device as
“automobile retrofit device” is defined in Section 301 of the Energy
Policy and Conservation Act of 1975, 15 U.S.C. 2011, unless, at the
time of making the representation, respondents possess and reason-
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" Part IV

It is further ordered That respondents Great North Amerlcanf» v
Industries, Inc., a corporatlon, and Products on the Move, Inc., a
corporation, their successor and assigns, and their officers, and
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American Industries, Inc,, and Products on: the Move, Inc, and =
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through any corporation, subsidiary, division, or other device, in .
connection with the advertising, offering for sale, sale or dlstrlbutlon

of any product or service in or affecting commerce, as*’ commerce i
defined in the Federal Trade Commission Act, do forthwith cease

and desist from. fa1hng to mamtam the followmg ‘accurate records
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which may be inspected by Commission staff members upon fifteen
(15) days’ notice: copies of and dissemination schedules for all
advertisements, sales promotional materials, and post-purchase
materials; all documents which substantiate, contradict, or other-
wise relate to any claim which is a part of the advertising, sales
promotional materials, or post-purchase materials disseminated by
. respondents directly or through any business entity; copies of all
documents generated by the requirements of Part V of this order.
Such documentation relating to advertising shall be retained by
respondents for a period of three (3) years from the last date any
such advertising, sales promotional material, or post-purchase
material was disseminated. Documentation relating to Part V of the
order shall be retained by respondents for a period of three (8) years
from the last date Exhibit C was disseminated.

Part V

It is further ordered, That respondents shall forthwith distribute a
copy of this order to all operating divisions of said corporations, and
to all present and future personnel, agents, or representatives
having sales, advertising or policy responsibilities with respect to the
subject matter of this order and that respondents shall secure from
each such person a signed statement acknowledging receipt of such
order.

Respondents shall also, within thirty (30) days of the date this
order is served upon them, distribute, via first class mail, a copy of
Exhibit C and a copy of this Agreement Containing Consent Order to
Cease and Desist to each and every individual or other entity that
has purchased from them, through one purchase or through a series
of purchases, more than twelve (12) cans of Tephguard. Respondents
shall also, at least five (5) days prior to filling any order or series of
orders which individually or collectively indicate that more than
twelve (12) cans of Tephguard have been ordered by any individual
or other entity, distribute, via first class mail or any faster means, a
copy of Exhibit C and a copy of this Agreement Containing Consent
Order to Cease and Desist to each and every such individual or other
entity.

Exhibit C and the envelope containing it shall be the corporate
stationery of one of the corporate respondents. The envelope
containing Exhibit C shall contain no marking other than name and
return address of that corporate respondent, the name and address
of the individual or other entity purchasing or ordering Tephguard,
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and the words * ImPORTANT NOTICE ” conspicuously disclosed on the
‘front of the envelope.

Part VI

It is further ordered, That the corporate respondents notify the
Commission at least thirty (30) days prior to any proposed change in
the corporate respondents such as dissolution, assignment, or sale
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries or any other change in the corporation
‘which may affect compliance obligations arising out of the order.

Part VII

. It is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment. In addition, for a period of five years from
the effective date of this order, the respondent shall promptly notify
the Commission of each affiliation with a new business or employ-
ment. Each such notice shall include the respondent’s new business
address and a statement of the nature of the business or employment
in which the respondent is newly engaged as well as a description of
respondent’s duties and responsibilities in connection with the
business or employment. The expiration of the notice provision of
this paragraph shall not affect any other obligation arising under
this order.

‘Part VIII

It is further ordered, That the respondents shall, within sixty (60)
days after service upon them of this order, and also one (1) year
thereafter, file with the Commission a report, in writing, setting
forth in detail the manner and form in which they have complied
with this order. :

Chairman Miller did not participate.

Examir C
Dear Tephguard Customer:

I am enclosing for your information a copy of an Agreement and
Consent Order entered into by Great North American Industries,
Products on the Move, myself and the Federal Trade Commission.

The Agreement and Consent Order, as stated in the Agreement
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itself, is not an admission that any law enforced by the Federal
Trade Commission has been violated, but, rather, sets forth certain
requirements for any future advertising of Tephguard that Great
North American Industries, Products on the Move, and I must
follow. These requirements affect you also in the sense that they
represent the views of the Federal Trade Commission on how
Tephguard should be advertised in the future. I thus encourage you
to closely review the enclosed document.

Your continued confidence in our line of products is appreciated. -

Very truly yours,

Patrick O. McCrary, President
Great North American Industries, Inc.
and Products on the Move, Inc.
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IN T™HE MATTER OF
BALL-MATIC CORPORATION, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3078. Complaint, Oct. 29, 1981—Decision, Oct. 29, 1981

This consent order requires, among other things, an Orange, California corporation
and corporate officer to cease representing that the use of the "Ball-Matic” or
any similar retrofit device will result in substantial fuel economy improve-
ment. Further, respondents are prohibited from making representations that
the use of any retrofit device or product will result in an energy savings,
unless substantiated by competent scientific evidence. In addition, where any
claim or characterization pertaining to energy savings is made, respondents
are barred from making any endorsements without written and dated
authorization, and prohibited. from making misrepresentations concerning
the purpose, content or conclusion of any test or survey.

Appearances
For the Commission: Laurence M. Kahn and William Haynes.

For the respondent: Richard Barich, Los Angeles, Calif.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Ball-Matic Corpo-
ration, Inc., a corporation, and Lonnie W. Smith, individually and as
an officer of Ball-Matic Corporation, Inc., hereinafter sometimes
referred to as “respondents,” have violated the provisions of the said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

ParagrarpH 1. Respondent Ball-Matic Corporation, Inc. is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of California, with its office and
principal place of business located at 1336 West Collins, Orange,
California.

Respondent Lonnie W. Smith, is President of the corporate
respondent Ball-Matic Corporation, Inc. He formulates, directs,-and
controls the acts and practices of said corporate respondent, includ-
ing the acts and practices hereinafter set forth. His address is the
same as that of said corporation.
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The aforementioned respondents cooperate and act together in
carrying out the acts and practices hereinafter set forth. '

PAR. 2. Respondents are now and for sometime last past have
been engaged in the marketing, advertising, offering for sale, sale,
and distribution of a product variously known as the Ball-Matiec, the
Ball-Matic Gas Saver Valve and the Gas Saver Valve, hereinafter
sometimes referred to as “"produét,” which product is advertised as a
means of improving fuel economy in automobiles. Said product is an
automobile retrofit device as “automobile retrofit device” is defined
in Section 801 of the Energy Policy and Conservation Act of 1978, 16
U.S.C. 2011. Respondents, in connection with the marketing of said
product, have disseminated, published and distributed and now
disseminate, publish and distribute advertisements and promotional
material for the purpose of promoting the sale of said produet.

PAr. 8. In the course and conduct of their business, the respon-
dents have disseminated or caused the dissemination of eertain
advertisements for said product through the United States mail and
by various means in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, including but not
limited to, the insertion of advertisements in magagines and
newspapers with national circulations; and have disseminated or
caused the dissemination of advertisements for said produet by
various means, including but not limited to the aforesaid media, for
the purpose of inducing and which are likely to induce, directly or
indirectly, the purchase of said product in commerce.

PaRr. 4. Among the advertisements and other sales promotional
materials disseminated or caused to be disseminated by respondents
are the materials identified as Exhibits A-I which are attached
hereto.

Par. 6. Through the use of the advertisements referred to in
‘Paragraph Four, and other advertisements and sales promotional
materials, respondents represented and now represent, directly or by
implication, that '

a. the Ball-Matic when installed in a typical automobile will
significantly improve fuel economy;

b. under normal conditions, a typical driver ean ordinarily obtain
a fuel economy improvement which will approximate or equal four
miles per gallon when the Ball-Matic is installed in his/her
automobile;

¢. competent scientific tests prove the fuel economy claims made
for the Ball-Matic; v

d. results of consumer usage, as evidenced by eonsumer endorse-
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ments, prove that the Ball-Matic significantly improves fuel econo-
my;

e. the consumer endorsements which appear in said advertise-
ments and sales promotional materials reflect the typical or ordi-
nary experience of members of the public who have used the Ball-
Matic.

PAr. 6. At the time respondents made the representations
alleged in Paragraph Five of the complaint, they did not possess and
rely upon a reasonable basis for such representations. Therefore,
said advertisements and sales promotional materials are deceptive
or unfair. '

Par. 7. In truth and in fact, contrary to respondents’ representa-
tions in Paragraph Five:

a. the Ball-Matic when installed in a typical automobile will not
significantly improve fuel economy;

b. under normal driving conditions, a typical drlver cannot
ordinarily obtain a fuel economy improvement which will approxi-
mate or equal four miles per gallon when the Ball-Matic is installed
in his/her automobile;

c. no competent scientific tests prove the fuel economy claims for
the Ball-Matic;

d. results of consumer usage, as evidenced by consumer endorse-
ments, do not prove that the Ball-Matic significantly improves fuel
economy;

e. the consumer endorsements which appear in said advertise-
ments do not represent the typical or ordinary experience of
members of the public who have used the Ball-Matic.

Therefore, sald advertisements and sales promotlonal materials
- are deceptive or unfair.

Par. 8. The advertisements referred to in Paragraph Four and
other of respondent’s advertisements and sales promotional materi-
als represent, directly and by implication, that respondents had a
reasonable basis for making, at the time they were made, the
representations alleged in Paragraph Five. In truth and in fact,
respondents had no reasonable basis for such representations.
Therefore, said advertisements and sales promotional materials are
deceptive or unfair.

Par. 9. In the course and conduct of their business, and at all
times mentioned herein, respondents have been, and now are, in
substantial competition in or affecting commerce with corporations,
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firms and individuals engaged in the sale of automobile retrofit
devices.

PAr. 10. The use by respondents of the aforesaid unfair or
deceptive statements, representations, acts and practices, directly or
by implication, has had, and now has, the capacity and tendency to
mislead members of the public into the erroneous and mistaken
belief that said statements and representations were and are true
and complete, and into the purchase of substantial quantities of
respondents’ product by reason of said erroneous and mistaken
belief.

- PAr. 11. The acts and practices of respondents, as herein alleged,
including the dissemination of the aforesaid false advertisements,
were and are all to the prejudice and injury of the public and of
respondents’ competitors, and constituted and now constitute, unfair
methods of competition in or affecting commerce and unfair or
deceptive acts or practices in or affecting commerce in violation of
Section 5 of the Federal Trade -Commission Act. The acts and
practices of respondents, as herein alleged, are continuing and will
continue in the absence of the relief herein requested.

Chairman Miller did not participate.
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What Is tho Rall-Matic? The Ball-Matic is a
pracisian-enginaered, vacuum-aperatad air
Induclion valva. :

\Yhat Daas It Do? 1t Injects filterad air inta
the cambustion chamber to progucs the im-
proved mixtura of air and gas that yaur car
needs for that “extra’” periermanca. -° -
Why i3 tha Ball-Matie Noeded on Your Car?
Carburetars are notoriously inetticient. Most
carburators ara sst at a 15 to 1 ratio of air to
fual. This is etlicient up to anout 35 MP.H. At
higher spesads, the combustion chamber
demands more tuef. But the amaunt of al¢
entaring the chamoer is fixed causing too
rich a mixture. The mixture doas nat burn
camplatety, rasuiling in gasaline waste and
loss of power. Tha Ball-Matic was designed
10 imprave the mixture ot air and fuel at ail

LAneeas, Raroeils: Gas Savinas And Aore
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.3’ (9 ; o

. Wi V, = .
i _/‘IY;) ~ INSTALLED

Work on All Anerlcan Cars? Yes, and
ar can instelt it on mest cars in a few
minutas. It works on your tampar, truck of
beat enginel For Forgign cars see instrucucn
shests, )

Hass do'you Install the Ball-NMatlc on Your
Car? Comptete instructicns coma with the
ueit for all major automobile manufacturers,
excluding.Volkswagens. .

\Yhat Have Yau Got to Gain? Amazing Geas
Savings. Up ta 20%1 New tcund oower. et-
fort'ess cruising, even up steen hills or whan

PERFORCIANCT FUIL SAVER - |

[293]
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-hauling traifers, campers, e(cC. A cleaner,

mors efticiently running engina with fess
carcen bwid-up.

Guarantes. Tha Jall-Alatic Is guacantesd 1o
be (ree from defects in warkmansnip and
maserials. Your authcrized daaler wiil regiace
or refund full purchase price on any unit
that is incperative under normai use 13r 2
pariod ol ua to one vear trom cute of pur-
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DECISION AND ORDER

‘The Federal Trade Commission having initiated an investigation
of certain acts and practlces of the respondents mamed in the caption -
" hereof, and the respondents having’ been furnished thereafter with a
.. copy of a draft of complamt ‘which" the Bureau of Consumer
Protection proposed to present to the Commission for its: consider-
tlon ‘and wh1ch if 1ssued by the Comrnlsswn would charge
: respondents w1th v1olat1ons of the Federal Trade Comm1ss1on Act;
'f:and ; :
" The respondents and counsel for the Commlssmn havmg thereaf-i ‘
“' ter executed an agreement contammg a consent order an admlssmn:, "
. by the. respondents of all the Jurlsdlctxonal facts set forth in the
" aforesaid draft of complaint, a statement that the ‘signing of :such
‘agreement is for settlement purposes only and does not constitute an
- admission by respondents that the law has been v1olated as alleged
'1n such complalnt and waivers- and other prov1s1ons as requ1red by
-__the Commission’s Rules; and’ : s

. "lhavmg determmed that it had reason to believe that the respondents
" have violated this said Act, and that complaint should issue stating
_"' 1ts charges in that respect and _having - thereupon accepted the
'v»’executed ‘consent: agreement and placed such agreement on the:
~public record for a. perlod of sixty (60) days, now: in the further
' conformity with-the procedure prescrlbed in Section 2:34 of its Rules,
~the Commission hereby:issues its complaint, ‘makes the followmg :
e Jurlsdlctlonal ﬁndmgs and enters the followmg order

: 1 Respondent Ball-Matlc Corporatlon Inc ;.18 a- corporatlon '
" organized; existing," ‘and- doing business under and by virtue of the -
laws of the State of California, w1th its: pr1nc1pal office and ‘place of
. business at 1336 West Colhns ‘Orange, - Cahfornla Respondent )
- Lonnie W. Smith is an offlcer of said - corporatlon ‘He’ formulates, s
: directs.and controls the pohmes, acts and practlces of sald corpora-_"ji
“tion and his’ pr1n01pal offlce and place of busmess 1s located at the E
above address. : o
2 The Federal Trade Commlssmn has Jur1sd1ct10n of the subject
'v..'f.a_fmatter of thls proceedmg and of the respondents and the proceedmg .
s in the pubhc 1nterest : S

~The Comimission having ' thereafter cons1dered the matter and
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ORDER

Part 1

1t is ordered, That respondents Ball-Matic Corporation, Inc., a
corporation, its successors and assigns, and its officers, and Lonnie
~ W. Smith, individually and as an officer of Ball-Matic Corporation,
Inc., and respondents’ agents, representatives, and employees, direct-
ly or through any corporation, subsidiary, division, or other device,
in connection with the advertising, offering for sale, sale or
distribution of the automobile retrofit device variously known as the
Ball-Matic, the Ball-Matic Gas Saver Valve and the Gas Saver Valve,
or of any other automobile retrofit device having substantially
similar properties, as “automobile retrofit device” is defined in
Section 301 of the Energy Policy and Conservation Act of 1975, 15
U.S.C. 2011, in or affecting commerce as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from representing, directly or by implication, that such device will or
may result in fuel economy improvement when installed in an
automobile, truck, recreational vehicle, or other motor vehicle.

Part II

It is further ordered, That respondents Ball-Matic Corporation,
Inc., a corporation, its successors and assigns, and its officers, and
Lonnie W. Smith, individually and as an officer of Ball-Matic
Corporation, Inc., and respondents’ agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
_ or other device, in connection with the advertising, offering for sale,
sale or distribution of any automobile retrofit device as “automobile
retrofit device” is defined in Section 301 of the Energy Policy and
Conservation Act of 1975, 15 U.S.C. 2011, in or affecting commerce
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
tion, that such device will or may result in fuel economy improve-
ment when installed in an automobile, truck, recreational vehicle, or
other motor vehicle unless (1) such representation is true, and (2) at
the time of making such representation, respondents possess and
rely upon written results of dynamometer testing of such device
according to the then current urban and highway driving test cycles
established by the Environmental Protection Agency and these
results substantiate such representation, and (3) where the represen-
tation of the fuel economy improvement from use of such device is
expressed in miles per gallon, miles per tankful, or percentage, or
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where the representation of the benefit from use of such device is
expressed as a monetary saving in dollars or percentage, all
advertising and other sales promotional materials which contain the
representation expressed in such a way must also clearly and
conspicuously disclose the following disclaimer: “  REMINDER: Your
actual saving may be less. It depends on the kind of driving you do,
how you drive and the condition of your car.”

Part III

It is further ordered, That respondents Ball-Matic Corporation,
Inc., a corporation, its successors and assigns, and its officers, and
Lonnier W. Smith, individually and as an officer of Ball-Matic
Corporation, Inc., and respondents’ agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale or distribution of any product in or affecting commerce as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

a. using, publishing, or referring to any endorsement from any
person or organization concerning any energy consumption or
energy saving characteristic of any product unless, within the twelve
(12) months immediately preceding any such use, publication, or
reference, respondents have obtained from that person or organiza-
tion an express written and dated authorization for such use,
publication, or reference;

b. representing, directly or by implication, any energy consump-
tion or energy saving characteristic of any product, other than any
‘automobile retrofit device as “automobile retrofit device” is defined
in Section 301 of the Energy Policy and Conservation Act of 1975, 15
US.C. 2011, unless, at the time of making the representation,
. respondents possess and reasonably rely upon competent scientific
evidence which substantiates such representation;

c. misrepresenting, in any manner, the purpose, content, or
conclusion of any test or survey pertaining to any energy consump-
tion or energy saving characteristic of any product;

d. misrepresenting, in any manner, either preference for any
product or service or the results obtained through usage of any
~ product where such preference or results pertain to any energy

consumption or energy saving characteristic of such product.
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Part IV

It is further ordered, That respondents Ball-Matic Corporation,
Inc., a corporation, its successors and assigns, and its officers, and
Lonnie W. Smith, individually and as an officer of Ball-Matic
Corporation, Inc., and respondents’ agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale or distribution of any product in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to maintain the following
accurate records which may be inspected by Commission staff
members upon fifteen (15) days’ notice: copies of and dissemination
schedules for all advertisements, sales promotional materials, and
post-purchase materials; documents authorizing use, publication or
reference to endorsements; documents which substantiate, contra-
dict, or otherwise relate to any claim pertaining to any energy
consumption or energy saving characteristic of any product which is
a part of the advertising, sales promotional materials, or post-
purchase materials disseminated by respondents directly or through
any business entity. Such documentation shall be retained by
respondents for a period of three (3) years from the last date any
such advertising, sales promotional material, or post-purchase
material was disseminated.

Part V

It is further ordered, That respondents forthwith distribute a copy
of this order to all operating divisions of said corporation, and to all
present and future personnel, agents, or representatives having
sales, advertising or policy responsibilities with respect to the subject
matter of this order and that respondents shall secure from each
such person a signed statement acknowledging receipt of such order.

Part VI

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondents such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.
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Part VII

1t is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. In addition, for a period of ten years from the effective
date of this order, the respondent shall promptly notify the
Commission of each affiliation with a new business or employment.
Each such notice shall include the respondent’s new business address
and a statement of the nature of the business or employment in
which the respondent is newly engaged as well as a description of
respondent’s duties and responsibilities in connection with the
business or employment. The expiration of the notice provision of
this paragraph shall not affect any other obligation arising under
this order.

Part VIIT

1t is further ordered, That the respondents shall, within sixty (60)
days after service upon them of this order file with the Commission a
report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

Chairman Miller did not participate.
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IN THE MATTER OF
LEHIGH PORTLAND CEMENT COMPANY, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

Docket 9142. Complaint, July 30, 1980—Decision, Oct. 30, 1981

This consent order requires, among other things, an Allentown, Pennsylvania
corporation engaged in the production of cement to divest, in accordance with
the terms of the Order, the Universal plant at Hannibal, Missouri and three
Midwestern States distribution facilities. The order also bars the company for
specified time periods, from making certain acquisitions in prescribed areas,
without prior Commission approval.

Appearances
For the Commission: Stephen Riddell and Seth B. Zimmerman.

For the respondent: Richard C. Lowery and Nolan E. Clark,
Kirkland & Ellis, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Lehigh Portland Cement Company (“Lehigh”), a corporation subject
to the jurisdiction of the Commission, intends to acquire the assets of
the Universal Atlas Division (“Universal”) of the United States Steel
Corporation (“U.S. Steel”), a corporation subject to the jurisdiction of
the Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 US.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45, and that a proceeding in
respect thereof would be in the public interest, hereby issues this
complaint, pursuant to Section 11 of the Clayton Act, as amended, 15
U.S.C. 21, and Section 5(b) of the Federal Trade Commission Act, as
amended, 15 U.S.C. Section 45(b), stating its charges as follows:

I. Definitions

1. For the purpose of this complaint the following definitions
shall apply:

a. Portland cement includes Types I through V of portland
cement as specified by the American Society for Testing Materials.
Neither masonry nor white cement is included.
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b. Relevant Market refers to the manufacture and sale of
portland cement in the “Midwestern Market,” which consists of the
northeastern region of the State of Missouri, the State of Iowa, the
southern region of the State of Minnesota, the western region of the
State of Wisconsin, the State of Illinois excluding the southern
region, and the northwestern region of the State of Indiana.

II. Lehigh

2. Lehigh is a corporation organized and existing under the laws
of the State of Pennsylvania with its principal office at 718 Hamilton
Mall, Allentown, Pennsylvania.

3. Lehigh is a wholly-owned subsidiary of Heidelberg Cement,
Inc. (a corporation organized and existing under the laws of the State
of Delaware), which is a wholly-owned subsidiary of Heidelberger
Zement Aktiengesellschaft (“Heidelberger”) (a corporation organized
and existing under the laws of the Federal Republic of Germany).

4. Lehigh is engaged primarily in the production and sale of
portland cement.

5. In 1979, Lehigh had total sales of $104,700,000 and total assets
in 1980 of $167,000,000.

6. Lehigh has portland cement plants located in Iowa, Indiana,
Maryland, New York, and Washington. Lehigh’s Mason City, Iowa
and Mitchell, Indiana plants sell portland cement in the Midwestern
Market.

III. U.S. Steel

7. U.S. Steel is a corporation organized and existing under the
laws of the State of New Jersey, with its principal office at 600 Grant
Street, Pittsburgh, Pennsylvania.

8. U.S. Steel’s cement manufacturing division, Universal Atlas,
produces and sells portland cement and specialty cement.

9. In 1979, Universal had total sales of approximately
$156,000,000 and total assets in 1980 of $138,000,000.

10. Universal has portland cement plants located in Missouri,
Kansas, Alabama, Indiana, Wisconsin, Illinois, Pennsylvania, and
Texas. Universal’s Buffington, Indiana and Hannibal, Missouri
plants sell portland cement in the Midwestern Market.

IV. Jurisdiction

11. At all times relevant herein U.S. Steel and Lehigh have been
engaged in the production and sale of portland cement in interstate
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commerce and U.S. Steel and Lehigh are engaged in commerce as
“commerce” is defined in the Clayton Act, as amended, 15 U.S.C. 12,
et seq., and each is a corporation whose business is in or affects
commerce as “commerce” is defined in the Federal Trade Commis-
sion Act, as amended, 15 U.S.C. 41, et seq.

V. The Acquisition

12. On or about February 15, 1980, Heidelberger and U.S. Steel
entered into an agreement in principle which provides, inter alia, for
the acquisition of the assets of Universal. Heidelberger and U.S.
Steel have been working toward a final agreement and plan that on
July 31, 1980, or soon thereafter, Lehigh will acquire Universal’s
assets, including the cement plants at Hannibal and Buffington.

VI. Trade and Commerce

13. The relevant line of commerce is the manufacture and sale of
portland cement.

14. The relevant section of the country is the Midwestern
Market.

VII. Actual Competition

15. U.S. Steel and Lehigh are now and have been for many years
actual competitors in the manufacture and sale of portland cement
within certain geographic markets, including the Midwestern Mar-
ket. ’ ‘

VIII. Effects

16. The effects of the proposed acquisition may be substantially
to lessen competition or to tend to create a monopoly in the relevant
market in violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. 18, and the acquisition constitutes an unfair method of
competition and unfair act or practice within the meaning of Section
5 of the Federal Trade Commission Act, as amended, 15 U.S.C. 45, in
the following ways, among others:

(a) actual competition between Lehigh and U.S. Steel in the
relevant market may be eliminated;

(b) actual competition among competitors generally in the rele-
vant market may be lessened;

() concentration in the relevant market may be increased and
the possibilities for eventual deconcentration may be diminished;
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(d) mergers or acquisitions between other portland cement
producers in the relevant market may be fostered, thus causing a
further substantial lessening of competition or tendency toward
monopoly in that market; and

(e): barriers to entry into the relevant market may be 1ncreased

Violations Charged

17. By reason of the foregoing, the proposed acquisition by
Lehigh of the assets of Universal constitutes a violation of Section 7
of the Clayton Act, as amended, 15 U.S.C. 18, and of Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45.

DEecistoN AND ORDER

The Commission having heretofore issued its complaint charging
the respondents named in the caption hereof with violations of
Section 7 of the Clayton Act, as amended, and Section 5 of the
Federal Trade Commission Act, as amended, and the respondents
having been served with a copy of that complaint, together with a
notice of contemplated relief; and

Respondent Lehigh Portland Cement Company (hereinafter “Le-
high”), its attorney, and counsel for the Commission having thereaf-
ter executed an agreement contammg a consent order, an admission
by Lehigh of all the jurisdictional facts set forth in the complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by Lehigh that
the law has been violated as alleged in such complaint, and waivers
and other provisions as required by the Commission’s Rules; and

The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with Section 3.25(c). of
its Rules; and

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, and
having duly considered the comments filed thereafter by interested
persons pursuant to Section 3.25(f) of its Rules, now in further
conformity with the procedure prescribed in Section 3.25(f) of its
Rules, the Commission hereby makes the following jurisdictional
findings and enters the following order: ’

1. Lehigh Portland Cement Company is a corporation organized,
existing and doing business under the laws of the State of Pennsylva-
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nia with its principal office located at 718 Hamilton Mall, Allentown,
Pennsylvania. '

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For the purposes of this Order, the following definitions shall
apply: .

1. “Lehigh” means Lehigh Portland Cement Company, a corpora-
tion, organized, existing and doing business under the laws of the
State of Pennsylvania with its principal office located at 718
Hamilton Mall, Allentown, Pennsylvania, and its subsidiaries and
the successors and assigns of its business. For the purpose of
Paragraphs III, IV, VI and VII of this Order only, “Lehigh” also
includes Heidelberg Cement, Inc. (hereinafter “HCI”), a corporation
organized, existing and doing business under the laws of the State of
Delaware with its principal office located at 100 West Tenth Street,
Wilmington, Delaware, and its subsidiaries and the successors and
assigns of its business, and Heidelberger Zement Aktiengesellshaft
(hereinafter “Heidelberger”), a corporation organized, existing and
doing business under the laws of the Federal Republic of Germany,
with its principal office located at Berliner Strasse 6, 6900 Heidel-
berg, West Germany, and its subsidiaries and the successors and
assigns of its business.

2. With respect to any business entity named herein, “Subsid-
jary” means any corporation in which such named business entity
owns more than fifty percent (50%) of the outstanding shares of a
class of securities having voting power to elect a majority of the
Board of Directors of the corporation (whether or not any other class
of security has or might have voting powers by reason of the
happening of a contingency).

3. “Cement” means portland cement clinker or finished portland
cement Types I through V, as specified by the American Society for
Testing and Materials. Neither masonry cement, white cement,
masonry clinker, nor white cement clinker is included.

4. “Lehigh Cement Manufacturing Plant” means a facility which
is then owned by Lehigh, HCI or Heidelberger and which is then
engaged in the manufacture of Cement or has been engaged in the
manufacture of Cement within the immediately preceding twelve
(12) months. For any acquisition(s) of Assets subject to Paragraph IV
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of this Order, “Lehigh Cement Manufacturing Plant” shall be
determined as of the date of each such acquisition of Assets.

5. “Plant Area” means (i) the area included within the States of
Missouri, Iowa, Minnesota, Wisconsin, and Illinois so long as a
Lehigh Cement Manufacturing Plant is located within any of these
states and (ii) each area in the United States within a 300 mile
radius of any Lehigh Cement Manufacturing Plant (except for the
facility located at Buffington, Indiana) not located within such
states. For any acquisition(s) of Assets subject to Paragraph IV of
this Order, “Plant Area” shall be determmed as of the date of each
such acquisition of Assets.

6. With respect to any acquisition subject to Paragraph IV of this
Order, “Assets” means:

(a) any Cement manufacturing plant located in any Plant Area
other than a Cement manufacturing plant that has not been engaged
in the manufacture of Cement for at least twelve (12) months
immediately preceding its acquisition;

(b) any Cement distribution terminal located in any Plant Area
" other than a Cement distribution terminal that has not been used as
a Cement distribution terminal for at least three (3) months
immediately preceding its acquisition; or

(c) any equity interest in a business entity, corporate or non-
corporate (other than the equity securities of a business entity in
which Lehigh owned an equity interest as of February 29, 1980),
which owns a facility or facilities described in (a) or (b) above.

7. “U.S. Steel” means United States Steel Corporation, a corpora-
tion organized, existing and doing business under the laws of the
State of Delaware with its principal office located at 600 Grant St
Pittsburgh, Pennsylvania.

8. “Hannibal Plant” means the Cement manufacturing plant
located at Hannibal, Missouri and the Cement distribution terminals
located at Summit, Illinois, Bettendorf, Iowa and St. Louis, Missouri,
all of which Lehigh has acquired from U.S. Steel, together with such
other assets associated with the plant and terminals as may be
necessary for the plant and terminals to operate as a going concern
and a viable competitor in the production and sale of Cement.

I
It is ordered, That within two (2) years from the date on which this

Order becomes final, Lehigh, its directors, officers, employees, and
agents shall divest absolutely all right, title and interest in the

367-444 O - 82 - 55 : QL 3
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Hannibal Plant together with any and all additions and improve-
ments thereto. Divestiture shall be made to an acquirer or acquirers
subject to the prior approval of the Federal Trade Commission.

II

It is further ordered, That pending divestiture of the assets
required by Paragraph I of this Order, Lehigh shall not cause or
permit the wasting or deterioration of such assets, in any manner
which may impair the marketability or viability of any such assets,
except for normal wear and tear or in the ordinary course of
operation.

I

It is further ordered, That the divestiture required by this Order
shall not be made, directly or indirectly, to any person who, at the
time of divestiture, is a director, officer, employee or agent of, or is
otherwise under the control or direction of, Lehigh.

v

It is further ordered, That, for a period of ten (10) years from the
date on which this Order becomes final, Lehigh shall not acquire,
directly or indirectly, through subsidiaries or otherwise, without the
prior approval of the Federal Trade Commission, the whole or any
part of any Assets, located in any Plant Area(s) in which Lehigh, at
the time of the acquisition, is then engaged in the manufacture of
Cement at a Lehigh Cement Manufacturing Plant.

Provided, however, that if Lehigh acquires any Assets which are
located only in Plant Area(s) in which no Lehigh facility is then
engaged in the manufacture of Cement, but in which any Lehigh
facility has been engaged in the manufacture of Cement within
twelve (12) months immediately preceding such acquisition of Assets,
then Lehigh shall not, without prior Commission approval, engage in
the manufacture of Cement at such non-operating facility or
facilities for a period of twelve (12) months from the date of such
acquisition of Assets or for a period of ten (10) years from the date on
which this Order becomes final, whichever period is greater.

Further provided, however, that nothing in this Paragraph affects
the lawfulness, under the antitrust laws of the United States, of any
acquisition of Assets by Lehigh.
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It is further ordered, That within one hundred twenty (120) days
from the date on which this Order becomes final, and every one
hundred twenty (120) days thereafter until it has fully complied with
Paragraph I of this Order, Lehigh shall submit in writing to the
Federal Trade Commission a verified report setting forth in detail
the manner and form in which it intends to comply, is complying or
has complied therewith. All such reports shall include, in addition to
such other information and documentation as may hereafter be
requested, (a) a specification of the steps taken by Lehigh to make
public its desire to divest the assets described herein, (b) a list of all
persons or organizations to whom notice of divestiture has been
given, (c) a summary of all discussions and negotiations together
with the identity and address of all interested persons or organiza-
tions, and (d) copies of all reports, internal memoranda, offers,
counteroffers, communications and correspondence concerning said
divestiture.

VI

It is further ordered, That within ninety (90) days of January 1,
1982, and annually thereafter until the expiration of the prohibi-
tions in Paragraph IV of this Order, Lehigh shall submit in writing
to the Federal Trade Commission verified reports listing all acquisi-
tions of any equity interest in, and mergers with, any business
entity, corporate or non-corporate, engaged in the production of
Cement in the United States, the date of each such acquisition or
merger, and such additional information relating thereto as may
from time to time be requested.

VII

1t is further ordered, That Lehigh shall notify the Commission at
least thirty (30) days prior to any proposed corporate changes which
may affect compliance obligations arising out of this Order, such as
dissolution, assignment or sale resulting in the emergence of
successor corporations.
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IN THE MATTER OF

INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF
AMERICA, LOCAL UNION 959

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2963. Order, May 9, 1979—Modifying Order, Nov. 2, 1981

In response to recent appeals court decisions under the National Labor Relations
Act (NLRA), this order reopens the proceeding and modifies the Commission’s
order issued on May 9, 1979 (44 FR 34923, 93 F.T.C. 739) by modifying the last
proviso of the first ordering paragraph, so as to permit Local 959 to negotiate
NLRA-authorized subcontracting agreements with construction industry
employers. '

ORDER

The Commission on September 18, 1981 having issued an order
against respondent to show cause why the proceeding herein should
not be reopened for the purpose of modifying the first ordering
paragraph of the consent order to cease and desist entered on May 9,
1979; and respondent having answered that it has no objection to the
reopening of the proceeding and the modification of the consent
order, as set forth in the order to show cause;

Accordingly, It is ordered, That the matter is reopened and that
the first ordering paragraph of the order herein is modified so that it
will read:

It is ordered, That respondent International Brotherhood of
Teamsters, Chauffeurs, Warehousemen and Helpers of America,
Local Union 959, its successors and assigns, affiliated sub-divisions,
officers, trustees, employees, agents and members, directly or
indirectly through any other form of business organization, shall
forthwith cease and desist from:

1. Entering into any agreement or understanding that requires
an employer engaged in the construction business to use or deal only
with third party businesses who agree to perform work on the same
terms and conditions as are agreed to between such employer
engaged in the construction business and respondent;

2. Entering into any agreement or understanding with an
employer engaged in the construction business that requires a third
party business to be signatory to a collective bargaining agreement



INTERNATIONAL BROTHERHOOD OF TEAMSTERS 865
864 - Modifying Order

or other type of agreement that is binding between respondent and
such employer engaged in the construction business;

3. Entering into any agreement or understanding with an
employer engaged in the construction business that requires respon-
dent to agree to the same terms and conditions of employment with a
third party business as are binding between respondent and such
employer engaged in the construction business;

4. Taking any action which would discriminate against or
economically injure those employers engaged in the construction
business which deal with third party businesses on terms other than
those agreed to between such employer engaged in the construction
business and respondent. '

Provided, however, That respondent shall not be prohibited from
engaging in any legal activity now or later authorized by federal
labor law such as the right of respondent to engage in standards
picketing, or entering into any agreement authorized by Section 8(e)
of the National Labor Relations Act, 29 U.S.C. 158(e).
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IN THE MATTER OF

SOUTHWEST SUNSITES, INC,, ET AL.

Docket 9134. Interlocutory Order, Nov. 10, 1981

AFFIRMATION OF ALJ ORDER DENYING RESPONDENTS MOTION
FOR PARTIAL SUMMARY DECISION

ORDER

Respondents Southwest Sunsites, Inc., Green Valley Acres, Inc.,
Green Valley Acres, Inc. I, Sydney Gross and Edwin Kritzler
(collectively “subdivider respondents”) have filed an interlocutory
appeal from the Administrative Law Judge’s (“ALJ”) Order Denying
Respondents’ Motion for Partial Summary Decision, dated October 8,
1980. Pursuant to Section 3.23(b) of the Commission’s Rules of
Practice, the ALJ, on November 28, 1980, authorized this interlocu-
tory appeal upon a determination that “immediate review may
advance the termination of the litigation.” (November 26 Order at 4.)
For the reasons set forth below, the Commission denies the appeal,
having determined that resolution of the issues posed by developer
respondents should await development of a full factual record.

L

The Commission issued the complaint in this matter on April 29,
1980. The complaint charges that the subdivider respondents are
engaged in the business of acquiring undeveloped land, subdividing
the land into lots, and advertising and selling the lots to the public
(Compl. | 4); that the lots are sold by standard installment contracts,
over terms of up to 10 years, pursuant to which the subdivider
respondents retain title to the lots until the final installments are
paid (Compl. | 5); and that the subdivider respondents represent that
i) the lots are good investments and there is little or no financial
-isk involved in the purchase, and (ii) the lots are suitable for use by
yurchasers as homesites, farms and ranches. (Compl. 17 9, 12.) The
omplaint further alleges that in fact the lots have not been and are
ot good investments involving little or no financial risk to investors,
1d that the lots are not suitable for use by purchasers as homesites,
rms or ranches. (Compl. {{ 10, 13.)
Finally, the complaint alleges that the subdivider respondents
ave induced and are continuing to induce purchasers of lots * * *
make payments due on their contracts, as well as additional
yments substantially in advance of their due dates as provided for
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in said contracts.” (Compl. | 15.) Such payments are allegedly
induced not only by the representations concerning the quality of the
investment and the suitability of the lots for use by the purchasers,
but “by means of collection letters, prepayment discount offers, and
numerous representations, including deceptive representations, con-
cerning or relating to the subdivisions.” (Id.)

The notice of contemplated relief that accompanied the complaint
stated that if the Commission should determine from the record
developed herein that the respondents have violated Section 5 as
alleged in the complaint, “the Commission may order such relief as
is supported by the record and is necessary and appropriate * * *.”
Specifically, the notice stated that such relief may include, inter alia,
() “[rlequiring the installation of all improvements promised by
subdivider respondents within a reasonable period of time”; (ii)
“[rlequiring the mailing of a form letter to all current customers
informing them of certain facts concerning their purchase and
offering them the right to discontinue payments and receive any
refund of monies paid in excess of the lot’s fair market value”; (iii)
granting purchasers “the right to discontinue payments and to
receive a refund of monies paid in excess of the fair market value of
the purchasers’ lots”; (iv) “[rlequiring the payment of all taxes,
mortgage payments, and other obligations on the land”; and (v)
“other provisions appropriate to correct the unfair and deceptive
practices engaged in by respondents.”

On July 31, 1980, the developer respondents moved for a partial
summary decision, pursuant to Section 3.24(a)(2) of the Commission’s
Rules of Practice. They argued that the above-mentioned items listed
in the notice of contemplated relief are beyond the Commission’s
authority to order, relying principally upon Heater v. FTC, 503 F.2d
321 (9th Cir. 1974). They further contended that the question of the
Commission’s remedial authority in this case is foreclosed under
principles of collateral estoppel by the district court’s decision in
FTC v. Southwest Sunsites, Inc., et al., No. CA 3-80-258-F (N.D.
Tex), appeal pending No. 80-1793 (5th Cir.).

IL.

The developer respondents have raised important and difficult
questions concerning the scope of the Commission’s remedial author-
ity in this proceeding. The Commission has concluded, however, that
those issues should be resolved on a complete factual record, rather
than through a partial summary.decision.

Section 3.24 of the Commission’s Rules of Practice contemplates
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both full and partial summary decisions. Both procedures can be
useful in appropriate cases, but they serve somewhat different
purposes. A full summary decision can be used to resolve an entire
case where the material facts are undisputed and a trial is needless.
In contrast, a partial summary decision does not eliminate the need
for a trial, but can be useful to limit and focus the issues to be tried.
Many issues, however, can better be addressed after the facts are
fully explored at trial. In considering a motion for summary decision,
the decisionmaker—the ALJ or the Commission—must weigh the
possible benefits from streamlining the trial against the value of a
fully developed record in illuminating the issues.

Where, as here, the motion for partial summary decision addresses
no distinct claims, but rather certain aspects of the notice of
contemplated relief, the benefits of a partial summary decision will
rarely outweigh the value of awaiting a fully developed record. Even
if particular items of proposed relief are eliminated, that will not
ordinarily have the effect of significantly limiting the factual issues
for trial. For example, in the present case, the factual issues raised
by the charges in the complaint would not appear to be substantially
narrowed even if the requested partial summary decision were
granted. To be sure, it may be possible to isolate some narrow factual
issues relating solely to the elements of contemplated relief chal-
lenged by the developer respondents, but those relief elements
appear to be factually intertwined with the violation charges set
forth in the complaint. This conclusion is consistent with the ALJ’s
order certifying this appeal, since the ALJ appears to have accepted
complaint counsel’s argument that, even if a partial summary
decision were granted; proof of the value of the land would be a
principal issue in the case. (Order of Nov..26, 1980 at 4.)

More important is the fact that relief issues are particularly
difficult to resolve in isolation, without consideration of the factual
context in which they arise. In construing the Commission’s remedi-
al authority, the guiding principle is that “where the problem lies
within the purview of the [Commission] * * * , Congress must have
intended to give it authority to deal with the evil at hand.” Pan
American World Airways, Inc. v. United States, 371 U.S. 295, 312
(1963). See Warner Lambert Co. v. FTC, 562 F.2d 749, 756 (D.C. Cir.
1977), cert. denied, 435 U.S. 950 (1978). At the present time, the
Commission does not know what, if any, evil is at hand in this case,
and the authority required to deal with it cannot be finally
determined until completion of this proceeding and review of the full
record by the Commission. As the notice of contemplated relief
plainly states, at this point the Commission is committed only to
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ordering “‘such relief as is supported by the record and is necessary
and appropriate * * * .” The difficulty and importance of the issues
raised by the developer respondents counsel against premature
resolution. The Commission prefers to consider what, if any, relief is
appropriate before it considers the outer limits of its authority to
grant relief.

The Commission’s concern that it is premature to address the
relief issues posed by the developer respondents is not overcome by
respondents’ reliance upon Heater v. FTC, supra. In Heater the
Commission determined that Heater and a number of corporations
he controlled had made a variety of misrepresentations in marketing
a credit card program. Universal Credit Acceptance Corp., 82 F.T.C.
570, 643-44 (1973). The Commission ordered restitution of monies
collected through the use of the misrepresentations, stating that its
goal was “to restore the competitive balance which existed prior to
his illegal practices” (id. at 652) and to deter future fraudulent and
deceptive conduct by depriving Heater of the fruits of his “past
conduct. Id. at 563. On review, the court of appeals held that “[t]he
construction placed by the Commission upon its power to define and
prohibit ‘an unfair act or practice’ would, if accepted, operate to
invest the Commission with remedial powers which are inconsistent
and at variance with the overall purpose and design of the Act. In
particular, it would permit the Commission to order private relief for
harm caused by acts which occurred before the Commission had
declared a statutory violation, and thus before giving notice that the
prior conduct was within the statutory purview.” However, the
Court also conceded that the Commission “has power, in order to
remedy the continuing effect of violations of the Act, to order acts
imposing economic costs properly attributed to conduct occurring
before the conduct is declared illegal.” Id. at 324 n.13. See also FTC
v. Virginia Homes Mfg. Corp., 509 F. Supp. 51, 55 n.2 (D. Md. 1980),
aff’d, No. 81-1187 (4th Cir. July 14, 1981) (per curiam).

As complaint counsel point out, the Commission has not ac-
quiesced in the reasoning of Heater.® But even if the Heater analysis
were accepted, it is not entirely clear, without a complete factual
record, precisely how that analysis would apply to the instant
proceeding. For example, the complaint raises charges of continuing
deception in an ongoing transaction between the developer respon-
dents and land purchasers—allegations which if proven, may
significantly distinguish this case from Heater.®? Under the circum-
mper respondents also rely on Congoleum Indus., Inc. v. CPSC, 602 F.2d 220 (9th Cir. 1979). This
case was decided by the same court that issued the Heater opinion and rested on the Heater precedent. It therefore

contributes little to respondents’ argument.
2 Holiday Magic, Inc. 85 F.T.C. 90 (1975), is not inconsistent with the result here. In that case, the Commission

(Continued)



870 FEDERAL TRADE COMMISSION DECISIONS

Interlocutory Order 98 F.T.C.

stances, the Commission concludes that a partial summary decision
is not appropriate.

HI.

The developer respondents also contend that the elements of the
notice of contemplated relief that they challenge are foreclosed by
principles of collateral estoppel, based upon the district court’s
decision on the Commission’s request for a preliminary injunction in
FTC v. Southwest Sunsites, Inc., supra. As a preliminary matter, the
Commission notes that the decision is presently on appeal, and that a
reversal by the court of appeals would obviate any preclusive effect
of the district court’s decision. See Prager v. El Paso Nat’l Bank, 417
F.2d 1111, 1112 (5th Cir. 1969). The developer respondents argue
that the pendency of the appeal does not affect the preclusive effect
of the district court’s decision, so long as that decision stands. The
Commission does not accept that proposition, at least as respondents
would have it apply to this case in its present posture. It would not be
a sensible rule of administration to grant a partial summary decision
before the appeal is decided.

In any event, the developer respondents’ contention is without
merit. The proceeding before the district court was a proceeding for a
preliminary injunction pursuant to 15 U.S.C. 53(b). The district court
was not empowered to decide the merits of the administrative
proceeding, but merely issues relating to preliminary relief. See FTC
v. Food Town Stores, Inc., 539 F.2d 1339, 1342 (4th Cir. 1976). In cases
arising under the analogous provisions of the National Labor
Relations Act, 29 U.S.C. 160(1), it is well settled that determinations
by the district court in a preliminary injunction proceeding do “not
foreclose a proceeding on the merits * * *.” NLRB v Denver Bldg. &
Const. Trade Council, 341 U.S. 675, 683 (1951). As the District of
Columbia Circuit explained in the same case:

Since two remedies are provided in the statute for the purpose of accomplishing two
separate though related purposes of Congress, one in the District Court of a
preliminary or interlocutory character, the other before the Board and reviewing
courts, of a final character, the separate means designed by Congress for the
accomplishment of these purposes must not be permitted to impair the freedom and
effectiveness of either.

had issued a final order which included a restitution provision, and review of the order had been sought in the
Ninth Circuit. Concluding that it was not “privileged to disregard judicial precedent of such recent and clearly
dispositive vintage” (id. at 91), the Commission, sua sponte, reopened the proceeding and struck the provision for

" restitutionary relief from the order. In this case, for reasons set forth above, the Commission is not prepared at this
time to determine whether, or to what extent, Heater would be dispositive as to the elements of the notice of
contemplated relief challenged by the developer respondents.
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Denver Bldg. & Const. Trades Council v. NLRB, 186 F.2d 326, 331
(D.C. Cir. 1950). Accord, Walsh v. International Longshoreman’s
Ass’n, 488 F. Supp. 524, 528 (D. Mass. 1980) (because preliminary
injunction proceedings are “merely ancillary to and in aid of the
Board’s jurisdiction, res judicata and collateral estoppel should not
apply”). The Commission believes that the same rule, for the same
reasons, is applicable to preliminary injunction proceedings under
Section 13(b).

It is, therefore, ordered, That the Administrative Law Judge’s
order denying the developer respondents’ motion for partial summa-
ry decision be, and hereby is, affirmed.
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IN THE MATTER OF
RSR CORPORATION

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 7
OF THE CLAYTON ACT )

Docket 8959. Order, Dec. 2, 1976—Modifying Order, Nov. 13, 1981

This order reopens the proceeding and modifies the Commission’s order issued on
December 2, 1976 (42 F.R. 4; 88 F.T.C. 800), so as to relieve respondent of the
obligation of divesting the lead recycling plants specified in the original order,
since no purchaser(s) could be found. Among other things, the modified order
requires respondent to timely divest or auction at no minimum price all the
assets and properties (with certain specified exceptions) constituting the lead
recycling plants in Dallas, Texas and Seattle, Washington; and offer to license
all of its patented sulphur removal and battery recycling process to a qualified
purchaser(s).

ORDER MODIFYING ORDER TO DIVEST AND TO CEASE AND DESIST

On April 17, 1981, respondent RSR Corporation filed a “Petition
for Relief From Divestiture Order,” seeking to be relieved of its
obligation to divest Quemetco, Inc. on the ground that it has been
unable to find an acquirer for Quemetco’s lead recycling plants at
any price. Based upon respondent’s petition, supplemental informa-
tion submitted by respondent, and other information available to it,
the Commission has determined that it is in the public interest to
reopen and modify the order in this case. The Commission also has
considered a draft agreement between its staff and respondent
concerning modification of the order and has determined that the
agreed-to modification is in the public interest.

Accordingly,

It is ordered, That the proceeding be, and it hereby is, reopened.
It is further ordered, That Paragraphs I, II and VII of the Final
Order to divest and to cease and desist issued by the Commission on
December 2, 1976 be, and they hereby are, modified to read as
follows:

L

It is ordered, That Respondent, RSR Corporation (hereinafter
“RSR”), a corporation, and its officers, directors, agents, representa-
tives, employees, subsidiaries, affiliates, successors and assigns, shall
divest all assets, title, properties, interest, rights and privileges, of
whatever nature, tangible and intangible, including without limita-
tion all buildings, machinery, equipment, customer lists, and other
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property of whatever description that comprise the lead recycling
plants owned by RSR subsidiaries in Dallas, Texas and Seattle,
Washington, except as listed in Appendix A hereto. The plants may
be divested either as a unit or separately. In the event that
divestiture is not accomplished by other means, RSR must auction
the plants, at no minimum price, to an acquirer or acquirers who
represent that the plants will be used as lead recycling plants. The
divestiture required by this Paragraph shall be absolute, shall be
accomplished no later than one (1) year from the date when this
modified order shall become final, and shall be subject to the prior
approval of the Federal Trade Commission.

IL

It is further ordered, That such divestiture shall be accomplished
absolutely and in good faith to an acquirer or acquirers approved in
advance by the Federal Trade Commission so as to transfer the
plants as operable and viable plants engaged in the production of
recycled bulk lead, lead alloys and lead products. RSR shall grant to
the acquirer or acquirers of the plants ordered to be divested under
this order, at the option of such acquirer or acquirers, a non-
exclusive license, subject to a reasonable royalty not to exceed 2%, to
all of RSR’s patented sulphur removal and battery recycling
processes; provided, however, that in the event the acquirer of either
of the plants to be divested is a battery manufacturer RSR shall only
be required to grant such patent licenses to such an acquirer for use
at the acquired plant; and further provided that RSR is not required
to grant such licenses to an acquirer that is a primary lead producer.

VIL

It is further ordered, That within thirty (30) days from the effective
date of this modified order and every sixty (60) days thereafter until
it has fully complied with Paragraph I of this modified order, RSR
shall submit a verified report in writing to the Federal Trade
Commission setting forth in detail the manner and form in which it
intends to comply, is complying or has complied therewith. All such
reports shall include, in addition to such other information and
documentation as may hereafter be requested, (a) a specification of
the steps taken by RSR to make public its desire to divest the Dallas,
Texas and Seattle, Washington plants, (b) a list of all persons or
organizations to whom notice of divestiture has been given, (c) a
summary of all discussions and negotiations together with the
identity and address of all interested persons or organizations, and
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(d) copies of all reports, internal memoranda, offers, counter-offers,
communications and correspondence concerning said divestiture.

APPENDIX A

ASSETS NOT REQUIRED TO BE DIVESTED

1. All assets and liabilities related to Bestolife Corporation.

2. Undeveloped land near the 26 acres of the Dallas, Texas plant
property.

3. Inventory, including obligations by RSR or its subsidiaries to
return such inventory under tolling contracts, and also including
raw materials, work in process and finished goods.

4. Accounts receivable.

5. Accounts payable.

6. Cash.

7. Books and records, other than books and records relating to
production.
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THE GILLETTE COMPAN Y

Docket 9152 Interlocutov_ 'Order, Dec 1 1981

Grantmg complamt counsel s motlon for rev1ew of ALJ’s order o

ORDER UPON APPLICATION FOR INTERLOCUTORY ‘REVIEW

i ThlS matter is before the Commlssmn on Complaint Counsel s
; Apphcatlon For- Rev1ew Of . The Order Grantmg Discovery.: Of
- Commission Records, filed August 17,-1981,! (“Complaint Counsel’s
o Application”) and Respondent’s Answer In Opposition To Complaint
“Counsel’s ‘Application For Interlocutory Appeal, ﬁled August 27,
: ';1981 (“Respondent’s Answer”)

I Approprlateness of Interlocutory Rev1ew :

As the Commlssmn has frequently stated we generally dlsfavor
: 1nterlocutory appeals, particularly those seeking | Commiission review
of an ALJ’s discovery rulings. See, e.g., Bristol- Myers Co., 90 F. T.C.
9273 (1977). The Commission believes that routine review of such .
rulings would substantlally delay adjudicative proceedings. More-
~over, resolution of discovery issues, as a general matter, should be

' “left to the discretion of the ALJ. Section 3.23 of the. Commlssmn s

" ‘Rules of Practice (“Sectlon 3.28”) reflects both of. these pohcy

‘decisions; ‘however, it also recognizes that special c1rcumstances may

‘require narrow exceptlons to this rule. :

.. Section 3.23(a)(1) provides for dlscretlonary Commlssmn review of :

;‘:an ALJ’s order. which- “requlres the disclosure of records of the

" Commission . . . if such appeal is based solely on a claim of
. privilege.” In this case the- requlrements of the Rule are techmcally N

fulfilled ‘as the -ALJ’s Order requires disclosure of Commission™

records and Complamt Counsel’s Apphcatlon is based- solely on
claims of pr1v11ege The Comm1ss10n has determined that this matter
18 appropnately before it on review, not only because the. require-

- ments of the Rule are met, but also because the issues. ‘raised by
o Complalnt Counsel’s Apphcatlon recur in our proceedlngs w1th some s
~ frequency. :

Respondent requested that in the event that the Comm1ss1on f‘*

o entertamed th1s appeal it be permltted to ﬁle a brlef and present‘:

-1 The order entitled, Order Rulmg on Respondents Motion For Subpoena Duces Tecum Dlrected To The
Federal Trade Commission(ALJ Order” ) was 1ssued on August 11, 1981, by Admmlstratxve Law Judge Mxlts J.

©  Brown.
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oral argument on the merits. Section 3.23(a), however, makes further
briefing a matter of discretion. In this instance, the Commission
believes that counsel on both sides have ably addressed the merits of
a narrow set of issues in their briefs before the ALJ and the
Commission. Therefore, we do not believe that the delay attendant to
the filing of further briefs and additional oral argument is necessary
and we proceed to a discussion of the merits of this appeal.

II. Discovery of Names of Informants

The ALJ’s Order requires complaint counsel to reveal the names of
all nonparties that were contacted in connection with the investiga-
tion or preparation of this case. ALJ Order at 2. The ALJ’s Order
also limits the availability of the informant’s privilege only to
complainants or to those who complaint counsel can show will be
“prejudiced in their future business relations with Gillette.” ALJ
Order at 2.2 Complaint counsel argues that the names of all persons
contacted during its investigation and pretrial preparation are
subject to the informant’s privilege. Moreover, complaint counsel
asserts that respondent failed to meet its burden to show a need for
the names that outweighs the policy behind the informant’s privi-
lege. Complaint Counsel’s Application at 3-4. The Reply of Respon-
dent The Gillette Company to Complaint Counsel’s Answer to
Respondent’s Motion for Subpoena Duces Tecum Directed to the
Federal Trade Commission, filed on August, 1981, (“Respondent’s
Reply”) states only that “respondent’s need for the identities of those
interviewed outweighs the interest of the free flow of information.”
Respondent’s Reply at 7-8. Respondent, however, subsequently filed
a supplemental affidavit with the ALJ that it now relies on to
demonstrate its “need” for the names of the informants. Respon-
dent’s Answer at 5.

It is well established that the government may refuse to disclose
the identity of its informants at trial. See McCray v. Illinots, 386 U.S.
" 300 (1967). The rationale for this privilege was described in Roviaro
v. United States, 353 U.S. 53 (1957).

The purpose of the privilege is the furtherance and protection of the public interest in
effective law enforcement. The privilege recognizes the obligation of citizens to
communicate their knowledge of the commission of crimes to law enforcement
officials and, by preserving their anonymity, encourages them to perform that
obligation. 353 U.S. at 59.

See also Graber Manufacturing Company, Inc., 68 F.T.C. 1235 (1965)

2 Although not manifestly limited, this description is treated by both complaint counsel and respondent as
encompassing only retailers of Gillette products contacted by complaint counsel.
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citing United States v. Deere & Co., 9 F.R.D. 523, 527 (D. Minn. 1949).
However, the privilege is not applicable unless the information
supplied relates to the commission of an unlawful act or is of a
nature that would reasonably be expected to precipitate reprisals if
it were revealed. See Wirtz v. B. A. C. Steel Products, Inc., 312 F.2d
14, 16 (4th Cir. 1962), United States v. Swift & Company, 24 F.R.D.
280 (N.D. Ill. 1959). Nor is the privilege absolute. See Roviaro v.
United States, supra at 60-61. The burden of overcoming the
privilege, however, falls squarely on the party requesting disclosure.
Thus the grounds on which disclosure is sought must be clearly
articulated. See United States v. Russ, 362 F.2d 843 (2d Cir.), cert.
denied, 385 U.S. 923 (1966); United States v. Coke, 339 F.2d 183 (2d
Cir. 1964). A simple request by the moving party for disclosure is not
enough to meet this burden. United States v. Mainello, 345 F. Supp.
863, 881-82 (E.D.N.Y. 1972).

Although the issue of protecting the identity of an informer
usually arises in the context of criminal cases, the privilege is also
applicable in civil cases. See Westinghouse Electric Corp. v. City of
Burlington, 351 F.2d 762 (1965), on remand City of Burlington v.
Westinghouse Electric Corp., 246 F. Supp. 839 (D.D.C. 1965); Mitchell
v. Roma, 265 F2d 633 (8d Cir. 1959). The District Court in
Westinghouse Electric, a private antitrust case, stated, “. . . The
Roviaro balance should be struck in each case, civil and criminal, in
deciding whether disclosure is essential to a fair determination of a -
cause.” 246 F. Supp. at 769.

The ultimate determination of whether the informant’s privilege
is applicable in a given factual context depends on a balancing of two
considerations: the public interest in protecting the information at
issue and the moving party’s need for that information in order to
prepare a defense. As stated in Roviaro v. United States, supra:

. . . Whether a proper balance renders nondisclosure erroneous must depend on the
particular circumstances of each case, taking into consideration the crime charged,
the possible defenses, the possible significance of the informer’s testimony, and other
relevant factors. 353 U.S. at 62.

The extent of the informant’s participation in the events at issue is
critical to finding disclosure necessary. See Roviaro v. United States,
supra; United States v. Lloyd, 400 F.2d 414, 415-16 (6th Cir. 1968);
Portomene v. United States, 221 F.2d 582, 583-84 (5th Cir. 1955). The
materiality of the informant’s testimony to the disputed substantive
issues is also highly relevant. See Encinas-Sierras v. United States,
401 F.2d 228 (9th Cir. 1968); United States v. Franzese, 392 F.2d 954
(2d Cir. 1968), vacated per curiam in other grounds sub nom.

RRT-ULUL O - R? — &R - NT. 2
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Giordano v. United States, 394 U.S. 310 (1969). Furthermore, the
necessity for revealing the informant’s identity may also depend on
the stage at which discovery is sought. See McCray v. Illinois, supra
at 307. In United States v. Aluminium Limited, 268 F. Supp. 758
(D.N.J. 1966), an antitrust case, defendant sought discovery of all
names of persons contacted by the government. In that case, the
District Court denied disclosure stating:

. a defendant is not entitled to every bit of disclosure which he feels would be
helpful . . . [Allthough the information sought may be helpful . . . it may still not be
essential to a fair opportunity for defendant’s trial preparation. And if it is not
essential his interests will not overcome the privilege. Mitchell v. Roma, 265 F.2d 633,
636 (3rd Cir. 1959). 268 F. Supp. at 762.

Respondent implies that it would not need all of complaint
counsel’s contacts in an ordinary Section 2(d) case, but the theory of
this case calls for unusual case preparation. Respondent’s Answer at
6, footnote. However, respondent has not demonstrated nor has it
specified how it plans to use the names of the individuals contacted
by complaint counsel. It is clear that this need must be examined
and weighed, in the first instance by the ALJ.

In this case, the Commission believes that the ALJ failed to make
an explicit inquiry into the facts that would militate either in favor
of overcoming or retaining the privilege. Moreover, the ALJ’s Order
did not provide a basis for satisfying Section 3.36, which requires a
specific showing that the material sought cannot be reasonably
obtained by other means. Therefore, that part of the ALJ’s Order
“that deals with the informant’s privilege is reversed and remanded

to the ALJ to conduct a factual inquiry and make findings consistent
with this Order.?

III. Discovery of Reports of Interview

Complaint Counsel’s Applicaton also seeks reversal of the directive
in the ALJ’s Order that compels production of “‘the factual content of
any interview report on such contact prepared by complaint

3 The Commission believes that the type of hearing contemplated by the Supreme Court in its proposed Rule of
Evidence 510 is an appropriate procedural model. Although this proposal ultimately was not adopted by Congress
it, nevertheless, should be accorded considerable weight. Section 510(c)(2) of the proposed rule stated:

If it appears from the evidence in the case or from other showing by a party that an informer may be able to
give testimony necessary to a fair determination . . . of a material issue on the merits in a civil case to which
the government is a party, and the government invokes the privilege, the judge shall give the government an
opportunity to show in camera facts relevant to determining whether the informer can, in fact, supply that
testimony. The showing will ordinarily be in the form of affidavits, but the judge may direct that testimony be
taken if he finds that the matter cannot be resolved satisfactorily upon affidavit . . . Evidence submitted to the
judge shall be sealed and preserved to be made available to the appellate court in the event of an appeal, and
the contents shall be permitted to be present at every stage of proceedings under this subdivision except a
showing irn camera, at which no counsel or party shall be permitted to be present.

See generally 2 Weinstein, Evidence, Section 510-1-7, Section 510 [05] (1980).
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counsel.” ALJ Order at 2. Complaint counsel argues that production
of the interview reports would disclose the names of informants® as
well as the contents of the communications without regard for the
informant’s privilege and work product privilege.® Respondent
argues that the informant’s privilege and work product privilege are
not applicable to the reports of interview since respondent has met
its burden of showing a substantial need for the information.

Section 3.31(b)3) provides for two layers of protection for materi-
als sought in discovery by a party which were “prepared in
anticipation of litigation or for hearing by or for another party.” It
requires that the ALJ “shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an attorney or
other representative of a party.”® However, the Rule also protects
all work product against disclosure, absent a showing of “substantial
need of the materials in the preparation of [the requesting party’s]
case,” and a further showing “that he is unable without undue
hardship to obtain the substantial equivalent of the material by
other means.”

The ALJ’s Order makes no specific reference to the requirements -
of Section 3.31(bX3) nor any explanation of how the requirements of
that Rule or the established requirements of the work product
privilege are satisfied by respondent’s arguments. Furthermore,
there is no indication that the ALJ weighed respondent’s need for
the information against the presumption that interview reports are
privileged as work product. Rather, the ALJ simply held that,
“Respondent is entitled to know the evidentiary substance of the
Commission’s investigation, including the documents which com-
plaint counsel intend to offer into evidence as well as the documents
which they do not intend to offer.” ALJ Order at 1-2. Having
reached this conclusion, the ALJ went on find that complaint
counsel’s files were the only available source of this information.

< We believe that the names of potential witnesses in and of themselves are not ordinarily work product as
contemplated by the Supreme Court in Hickman v. Taylor, 329 U.S. 495, 511 (1947). Therefore, discovery of the
names is privileged, if at all, only under the informant’s privilege.

s Although the subpoena in question seeks reports of interviews with those who may be regarded as potential
witnesses for complaint counsel in this proceeding, we are not concerned here with the application of the Jencks
Act principle. See U.S. Life Credit Corp., 91 F.T.C. 984 (1978). That principle supports production of complaint
counsel’s interview reports, if at all, only after a witness has actually testified, in order to aid cross-examination.
Inter-State Builders, Inc., 69 F.T.C. 1152, 1165-67 (1966). It also requires the strict application of criteria intended
to ensure that the reports or statements sought are accurate and complete. U.S. Life, supra, at 1038-39. Neither
the appropriate cir ces nor the requisite showings are presented here for the application of this principle,
nor has respondent sought its application. .

¢ This provision is not at issue here, since the ALJ has authorized excision of such material. ALJ Order at 2.
We note, however, a presumably inadvertent variance between the ALJ's formulation and that of the rule, in that
the Order speaks of excision of “legal opinions™ ragher than simply “opinions.” We also note that the Commission
has previously indicated that interview reports may be entitled to protection under this “inner core” provision. See
Inter-State Builders, supra at 1164, See also Hickman v. Taylor, supra. In view of our holding here, we deem it
unnecessary to reach this question in the present context.




Taylor supra there must be
. for the productwn of any of th1s matenal or [a] demonstration that

 509. See also Allied Chemical Corp., 75 F.T.C. 1055, 1057 (1969).
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: regardmg the reports of mterv1ew As was stated" in Hz:
) proper showmg of the 'necessxty

. demal of productlon would cause hardshlp or m_]ustlce ” 329 U. S. at

~ There is no doubt that respondent may ‘have a need for information

;_.'relatmg to complamt counsel’s case; . however dlscovery of the
53 Vresults of complamt counsel’s mvestlgatwn is not a “need” nor a

. nght recogmzed by our rules ¢ or that of any other authorlty of Whlch ; :;fl‘,j,

~we _are aware. In- the orderly course of preparation for tnal e

respondent will obtam witness and exhlblt lists and can 1nterv1ew or, i
depose mtended ‘witnesses to fully explore complamt counsel’ :
contentions.” Therefore,” recogmzmg a categorical ‘need” for all, e
information gathered during the: mvestlgatlon thhout a showmg, of
-“substantial need,” would directly contradict the purpose of Sectlon;
- 3.31()(3), as well as ‘the carefully defined limits of the Jencks Act
pr‘incipIe “At best, respondent’s strongest argument is merely one of - -
convenience. See Bell & Houwell Co., Docket No. C-9099 (Order of
Apnl 11, 1978) This rationale, however, does not meet the “substan-
tial need” test that has been long estabhshed as the cornerstone of
the work. product pr1v11ege Indeed as Justice Jackson stated 1n h1s
‘concurrmg opmlon in Hzckman V. Taylor supra :

Dlscovery was hardly intended to enable a learned profession to perform its functions .
either without wits or on wits borrowed from the adversary. 329 US. at 516

It is therefore ordered, That, upon consideration of the pleadings
submitted by complaint counsel and respondent, complalnt counsel’ o
application for review be granted -
- Itis further ordered, That the Administrative Law Judge S August i
- 11, 1981, Order be Reversed and Remanded. s

? Indeed the ALJ S Order specnﬁcally contemplates such further discovery; however, it states Retum on
these specifications would be premature {at this time]." ALJ Order at 2. .
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IN THE MATTER OF
GODFREY COMPANY

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5
OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF THE
CLAYTON ACT

Docket C-3066. Order, May 14, 1981—Modifying Order, Dec. 3, 1981

This order reopens the proceeding and modifies the Commission’s order issued on
May 14, 1981 (46 F.R. 29458; 97 F.T.C. 457), by modifying Paragraph I(G) of
the Order to relieve respondent from the obligation of divesting a specified
retail grocery store.

ORDER MODIFYING CEASE AND DESIST ORDER ISSUED MAY 14, 1981

The Federal Trade Commission having considered respondent
Godfrey Company’s petition filed on August 5, 1981 to reopen this
matter and to modify the consent order to cease and desist issued by
the Commission on May 14, 1981, and having determined that
reopening and modification of the order is warranted: : ,

It is ordered, That this matter be, and it hereby is reopened and
that Paragraph I(G) of the Commission’s order be and it is hereby
modified to read as follows:

(G) The “disposition stores” means the following Godfrey (“G”)
stores and Jewel ("'J”’) stores:

G-427 (3045 S. 13th St., Milwaukee, WI.)

G~607 (6077 S. Packard Ave., Cudahy, WL)

G-810 (8939 S. 76th St., Milwaukee, W1.)

J-1201 (1201 N. 35th St., Milwaukee, W1.)

J-729 (719 S. Layton Blvd., Milwaukee, WL)

J-15182 (N81 W. 15182 Appleton Ave., Menomonee Falls,
WIL).

o Cuk oo
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In THE MATTER OF
GROLIER INCORPORATED, ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5
OF THE FEDERAL TRADE COMMISSION ACT

Docket 8879. Order, March 13, 1978——Modifying Order, Dec. 10, 1981

This order reopens the proceeding and modifies the Commission’s order issued on
March 13, 1978 (91 F.T.C. 315; 43 F.R. 18652), by changing the disclosure
requirements contained in Paragraphs II(A), (B), (D), and (E), so as to give
respondents a choice of several approved methods of making required
disclosures in advising those who reply to respondents’ solicitations that they
may be contacted directly by a salesperson; and allows sales personnel to
present a business card containing prescribed information when making a
sales visit.

ORDER MODIFYING CEASE AND DESIST ORDER

On August 13, 1981, the Commission issued an order denying
respondents’ motion to disqualify the Administrative Law Judge who
rendered the Initial Decision in this proceeding. In its order, the
Commission also invited the parties in this matter to file before the
Commission their views as to whether the original Final Order of the
Commission, 91 F.T.C. 315 (1978), should be modified to conform to
the modified order in Encyclopaedia Britannica, 96 F.T.C. 778 (1980).

- On September 30, 1981, respondents filed a response to the
Commission’s order. In this submission, respondents first proposed
modifying the Grolier order to incorporate modifications made in
Britannica on QOctober 28, 1980. Second, respondents asked for
guarantees that any future modifications in Britannica also be
granted to respondents here. Third, respondents moved that the
instant proceeding be stayed until the Commission takes action on a
pending motion for further modifications in the Britannica order.
Finally, respondents also seek a stay on the ground that a trade
regulation rulemaking, rather than an adjudication, is the appropri-
ite manner to conduct further proceedings involving Grolier.

Complaint counsel, on October 14, 1981, filed its answer to

sspondents’ submission, pursuant to the August 13 order. Com-

‘aint counsel do not oppose modification of the Grolier order to

nform with modifications already made in Britannica. But, they

pose any assurances of future modifications on the ground that in
v event of such modifications, the Commission’s rules afford
lier an appropriate procedural vehicle, Rule 2.51(b), by which
lier may petition for further modifications in its order. An
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ssessment of whether further modifications should be made in
sither of the orders in question depends on facts and circumstances
particular to the acts and practices of each company. Complaint
counsel also oppose granting any stay in order to facilitate a
conversion of this adjudication to a rulemaking proceeding.

The Commission agrees with the parties that the modifications in
the Britannica order granted on October 28, 1980, should now be
granted to Grolier. However, the Commission believes that the issue
of further modifications in Britannica cannot now be resolved with
respect to these respondents because the request for further modifi-
cations that Britannica made (and which we will allow Grolier to
make) depends upon experience in complying with the first modifica-
tion. See paragraphs 2 and 3, infra. Britannica has had this
experience, but Grolier has not.* Moreover, Grolier has available to
it a right to petition the Commission for reopening the Grolier
matter should any further modifications in Britannica justify
similar treatment of Grolier. Therefore, a stay of this matter
pending further events in Britannica would be inappropriate.

Nor does the Commission believe a stay is justified pending
resolution of this matter by an industrywide rulemaking proceeding.
Respondents rely on Ford Motor Co. v. FTC, 654 F.2d 599 (9th Cir.
1981) for the proposition that rulemaking is preferable to adjudica-
tion where the Commission is attempting to change existing law or
to establish rules of widespread application. In this matter the
Commission did not engage in any novel interpretation of existing
law as the court of appeals believed occurred in Ford Motor Co., but
rather the Commission declared practices to be unlawful that were
established as violations of Section 5 of the FTC Act over a decade
ago, see, e.g., P.F. Collier & Son Corp. v. F.T.C., 427 F.2d 261 (6th
Cir.), cert. denied 400 U.S. 926 (1970). It-is true that issues of relief
involving affirmative disclosures distinguish Grolier from earlier
cases, but the crafting of relief is particular to the facts and
circumstances of each case. In this instance, affirmative disclosures
were ordered because of the Commission’s experience that mere
cease and desist order provisions were inadequate to remedy the
abuses found to be in violation of Section 5, practices that had
persisted over time, despite earlier prohibitive relief. Grolier, Inc., 91
F.T.C. 315, 437, n.98. In this regard, the Seventh Circuit held, in :
related case, that rulemaking was not required to replace adjudic:
tion where relief differed because “[a] prior insufficient order do

' Grolier’s argument that it would be at a competitive disadvantage if the Commission does not now as'
Grolier it will receive all future modifications granted in Britannica is disingenuous. As matters now st

Britannica is bound by our order while Grolier is not. Grolier has offered no evidence that it is volunt
complying with our order and until it does comply it probably has a competitive advantage.
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not necessitate the insufficiency of all later orders.” Encyclopaedia
Britannica, Inc. v. FTC, 605 F.2d 964, 974 (7th Cir. 1979), cert. denied,
445 U.S. 934 (1980).

Therefore, it is ordered, That Paragraphs II(A), (B), (D), and (E) of
the Order issued in this docket on March 13, 1978, shall be modified

as follows:
1. Paragraph II(A) shall read:

A. Disseminating or causing to be disseminated any advertise-
ment or promotional material which solicits participation in any
contest, drawing or sweepstakes, or solicits any response to any offer
of merchandise, service or information, unless any such solicitation
clearly and conspicuously discloses that a person who replies as
requested may be contacted directly by a salesperson for the purpose
of selling respondents’ products, using one of the following disclo-

sures:

1. IMPORTANT: This card will let you know of my interest and
enable your [location designation, if appropriate] sales repre-
sentatives to

( contact me at home ) (information)
( call or visit me ) with ( details )
( contact me in person ) ( facts )
on how I may (purchase) [applicable product].
( buy )

2. IMPORTANT: Returning this card allows me to have your
‘[location designation, if appropriate] sales representative to

( contact me at home ) (information )
( call or visit me ) with ( details )
( contact me in person ) ( facts )
on how I may (purchase) [applicable product].
( buy )

3. IMPORTANT: Returning this card will enable your [location
designation, if appropriate] sales representative to

( contact me at home ) (information)
( call or visit me ) with ( details )
- ( contact me in person ) ( facts )
on how I may (purchase) [applicable product].
( buy )

n prior approval in writing of the Assistant Director of the
sion of Compliance of the Bureau of Consumer Protection, or his
‘nee, respondents may use any other disclosure that clearly and
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conspicuously discloses that a person who replies as requested may
be contacted directly by a salesperson for the purpose of selling
respondents’ products. A request for approval shall be in writing and
shall be deemed granted if not disapproved within 30 days after
receipt by the Assistant Director of the Division of Compliance of the
Bureau of Consumer Protection.

2. Paragraph II(B) shall read:

B. Providing any return card, coupon or other device which is
used to respond to any advertisement or promotional material
covered by Paragraph II(A) above, unless one of the disclosures set
forth in such Paragraph, or a disclosure approved by the Assistant
Director of the Division of Compliance or his designee as satisfying

‘the requirements of Paragraph II(A), clearly and conspicuously
appears in immediate proximity to the space provided for a
signature or other identification of the responding party. During the
one (1) year period from the date this Order becomes final,
respondents may submit a request to reopen these proceedings
pursuant to Section 2.51 of the Commission’s Rules of Practice. Such

" petition shall contain information demonstrating that any proposed
modifications of Paragraphs II(A) and II(B) will clearly and conspicu-
ously disclose to potential purchasers of respondents’ products that a
person who replies as requested may be contacted directly by a
salesperson for the purpose of selling respondents’ products. The
foregoing sentence shall not be construed as a limitation of respon-
dents’ submission of additional information regarding the request to
reopen, including information relating to the financial impact of
Paragraphs II(A) and II(B) on respondents. Should a request be
submitted, the Commission shall determine whether to reopen these
proceedings within one hundred-twenty (120) days of receipt of such
request. The procedure to reopen the proceedings as set forth herein
is in addition to, and not in lieu of, any other procedure (or time
period with respect to such procedure) permitted by law or the
Commission’s Rules of Practice.

3. Paragraph II(D) shall be amended by adding the following
- proviso at the end thereof:

Provided, however, That for one (1) year from the date this Order
becomes final, respondents may, in lieu of the card required by this
Paragraph of the Order, substitute a business card of at least ¢
inches by 3; inches containing only the following information:

1. the name of the corporation
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2. the name of the salesperson

3. the term “sales representative”

4. An address and telephone number at which the corporation
or salesperson may be contacted

5. the product or the corporation logo or identifying mark.

During this one (1) year period, respondents shall comply in all other
respects with the requirements of Paragraph II(D) above. Prior to the
expiration of the aforesaid time period, respondents may submit a
request to reopen these proceedings pursuant to Section 2.51 of the
Commission’s Rules of Practice. Such petition shall contain informa-
tion demonstrating that the business card required in Paragraph
II(D), as modified above, is effective in communicating to potential
purchasers, prior to the entry into their homes or places of business
by any of respondents’ sales representatives, that the purpose of the
sales representatives’ call is to solicit the sale of respondents’
products. The foregoing sentence shall not be construed as a
limitation on respondents’ submission of additional information
regarding the request to reopen, including information on the
financial impact of Paragraph II(D) on respondents. Should a request
be submitted, the Commission shall determine whether to reopen
these proceedings within one hundred-twenty (120) days of receipt of
such request. Respondents may continue to use the business card, as
described by this proviso, during the time that a request to reopen
these proceedings pursuant to this Paragraph is pending, and, if such
proceedings are reopened, until the Commission determination of
the matter has become final. The procedure to reopen the proceed-
ings as set forth herein is in addition to, and not in lieu of, any other
procedure (or time period with respect to such procedure) permitted
by law or the Commission’s Rules of Practice.

4. Paragraph II(E) shall be amended by striking the words “to
direct each such person to read the information contained on
such card.” The amended Paragraph shall read:

E. Failing to give the card, required by Paragraph II(D), above, to

sach person and to provide each such person with an adequate

pportunity to read the card before engaging any such person in any
ales solicitation.

It is further ordered, That the foregoing modifications shall
come effective upon service of this Order.

't is further ordered, That in all other respects, respondents’ other
uests are denied.
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| IN THE MATTER OF
CREDIT CARD SERVICE CORPORATION

MODIFYING ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 8861. Final Order, Jan. 19, 1973—Modifying Order, Dec. 14, 1981

This order reopens the proceeding and modifies the Commission’s order issued on
January 19, 1973 (82 F.T.C. 191; 38 FR 5157) by updating the “IMPORTANT
NOTICE” contained in Paragraph 5 of the order, to reflect revisions to
Regulation Z, altering the conditions of cardholder liability.

ORDER REOPENING THE PROCEEDING AND MODIFYING
CEASE AND DESIST ORDER

On August 14, 1981, the respondents, whose principal service is
notification to credit card issuers that a subscriber’s credit cards
have been lost or stolen, filed a request that the Commission reopen
the proceeding in the above docketed matter for the purpose of: (1)
eliminating paragraph 5 of the Order of January 19, 1973, which
requires that the IMPORTANT NoTICE as set forth therein be incorpo-
rated verbatim in all written advertisements disseminated by the
respondents; (2) substituting in its place only “a general disclosure
that the cardholder’s liability is limited to $50, but then only if the
conditions imposed by Federal regulation are met by the card
issuer”; and (3) deleting John P. Ferry as an individual respondent.
Respondents also requested that the 30-day public comment period
be waived. :

By letter dated August 27, 1981, the Secretary informed the
respondents that the Commission had denied their waiver request.

Paragraph 5 of the order reads as follows:

5. Failing to incorporate the following notice clearly and conspicuously in any
written material offering the sale of respondents’ credit card registration service to
the public:

IMPORTANT NOTICE

Effective January 24, 1971, a Federal law provides that a cardholder has no liability
for unauthorized use of his credit card unless all of the following four conditions are
met. If the card issuing company (1) has notified you of your new limited liability, (2)
has provided you with a pre-stamped envelope by which to notify them of a loss, (3) the
card contains an approved method of identification, and (4) the use occurred before the
card issuer is notified, then your liability is limited to $50 per card.

Respondents state that the IMPORTANT NOTICE is no longer “a
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correct statement of the requirements for card issuers to impose the
$50 liability”; that the continued imposition of a single notice can be
misleading and confusing to the consumer and often contrary to the
actual practices of the credit card issuer; and that the Truth in
Lending Simplification and Reform Act and the amended Regulation
Z have modified some of the conditions under which a cardholder can
be held liable for unauthorized use. As an example, they mention the
fact that card issuers are no longer required to provide pre-stamped
envelopes for notice of loss or theft, but only “adequate notice” of the
“means by which the card issuers may be notified of loss or theft of
the card.” Respondents also state that, since Regulation Z imposes
the disclosure requirements on the card issuers, they should not be
required any longer to include the IMPORTANT NoOTICE in their
advertising, especially in view of the fact that the respondents place
“virtually no emphasis on risk of loss” in their advertising and in
view of the fact that there are many other companies in the credit
card registration business which .are not required to include such a
verbatim statement in their advertising.

Respondents contend that since they market their “credit card
registration service primarily through joint promotions with banks,
department stores, automobile rental companies, airlines, and other
credit card issuers”, and “since these joint promotions are generally
made under the name of the card issuer, all advertising materials
must be tailored to the particular practices of that card issuer”, and
that since “some credit card issuers continue to provide pre-stamped
envelopes, others permit telephone notification, while still others
require notification of loss or theft in written form . . . [as]
permitted by amended Regulation Z, it is extremely difficult to draft
language which would be accurate under all circumstances.” They
further contend that “as more and more credit card issuers begin to
determine their own specific means for notification, the adoption of a
single notice becomes all but impossible.”

Finally, respondents request that John P. Ferry be dropped as the
named individual respondent because he “is no longer the only
shareholder” and because the company has been in full compliance
with the Order for eight years.

On September 14, 1981, respondents filed a memorandum in
support of their request to reopen proceeding and modify the order.
They state that Credit Card Service Corporation is no longer wholly-
>wned by Mr. Ferry; that more than one-third of its stock is held by

in employee trust and an additional 12 percent by outside sharehold-
rs; that Mr. Ferry is no longer the person responsible for the
- rmulation of its advertising practices; that for the past 5 years the
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:corporate respondent has had a Pre51dent who is the chlef operatmg;' .
ofﬁcer with respon51b1hty for advertlsmg, ‘that Mr. Ferry has served

" as Chalrman exercising only broad pohcymakmg authorlty, and that

_b /.}"Mr Ferry “‘should no longer be 1nd1v1dually subject to the terms of -
- the Order” i in view of the change of crrcumstances smce 1973 when'

" the Order was issued. -

o  After the hearing in J anuary 1972 the Admmlstratlve Law Judge
~'}found that Mr. Ferry formulated d1rected and controlled the

CREDIT CARD SERVICE CORP o sse

- acts and practlces of the corporate respondent (82 F.T.C.at 196), and v ', ‘

. -that he knew of the existence and effective date of the Truth in
- Lending ‘Act amendment whlch set the $50 limit on hablhty for
_”unauthonzed use ‘of lost ‘or stolen credlt cards (82 F.T.C. at 197)
" before he- dxssemmated advertlsmg with ‘false, mlsleadmg and
deceptive representations that cardholders would be liable for all
R “goods and services obtamed by unauthorized usé of such' cards and
- might suffer financial ruin (82 F.T.C. at 198, 202). We adopted these
findings and the United: States ‘Court of Appeals for the District of

- Columbia Circuit afﬁrmed our decision in‘its entirety on March 29,

- 1974. See 495 F.2d 1004. The evidence received in this matter fully
~ supported the findings and the Order, o
- Itis well settled that a corporation is not the only vehlcle through
which individuals, who have’ ‘been personally involved in unlawful
‘practices, may in the future contmue to engage:in: such practices.

Tractor Tramzng Servicev. F.T.C, 227 F. 2d 420, 425 (9th Cir. 1955),
. cert. demed 350 U.S. 1005 (1956) Consumer Sales Corp V. F T.C; 198 :
~F.2d 404, 407—408 (2d Cu' 1952) cert. derued 344 US. 912 (1953)

:1';;'~Furthermore it would seem mcongruous to keep in force an order

i agamst the lifeless entlty ofa corporatlon while exempting from its

- operation the hvmg 1nd1v1dual who was respons1ble for the illegal
~_practices. See’ Patz-Port Inc V.. FTC 313 F2d 103 105 (4th Cir.
: '1963) R

U Mr. Ferry owns more than 50% of the stock of Credlt Card Serv1ce
: ‘Corporatlon and is the Chairman of its Board of Dlrectors As such,
he would be responsible for the acts and practices of the corporatlon
‘A claim of past and current compliance with the order raises ‘only a
collateral issue on the question of whether Mr. Ferry should no
longer be named, and it is not determinative. The determining factor k

“* is the likelihood of resumption of the prohibited practices. We have L

- _not been convinced by respondents arguments to the contrary
. Respondents have represented to us in their request to reopen that
: the absence of the IMPORTANT NOTICE statement would not be

misleading since they place “v1rtually no emphasw on risk of loss” 1n "

. thelr advert1s1ng ‘This assertion, however seemnis to be at vanance .



v "certamly don’t
your cards e

| o And 1t is followed by these stateme ,ts

- The whole purposeof the Credlt Card Servwe Bureau s to safeguard cred1
:' cardholders from " this. klnd of: finaneial: ‘worry and emotlonal hassle Lastv yeal
" along, nearly ﬁfteen anda half million credxt cards were reported lost or stolen~'—and; :
»one m smteen of -these mlssmg cards was used to make fraudulent purchases
) averagmg $410 per card' o : ’

g ’; Other statements as to l1ab1hty are 1nterspersed throughout thef
: letter suchas oo »

20 and you will avoid-even one cent of l1ab1hty for fraudulent purchases that are :
charged subsequently to’ your account S e :

Respondents statement that the adoptmn of a smgle notlcey ;
*becomes all but 1mpossxble as more ‘and’ more cred1t card - 1ssuers G
“determine thelr own SpGlelC means for notification” of the loss of
credlt cards, isa misstatement of the apphcable laW as 1nterpreted .
by. the Board of. Governors of the ‘Federal Reserve System. The
method of notlflcatlon of a lost or stolen credlt card is not left to the 5
whims of each card issuer. Sectlon 226.12(3) of Regulatlon Z as
amended, provides that “Notlﬁcatxon may be gwen at the optlon of .
the person giving it, in person, by telephone or in writing.” Fmally, e
we are of the opinion that allowing the respondents to design. their
own disclosure statement would be to invite renewal of the practices
which led to entry of the order in the first place. Therefore we -
conclude that the IMPORTANT NOTICE should be retained. . :
In view of the changes in the law ‘and in Regulatlon Z the
. remaining: issue .is whether the proceeding should be reopened for :
the limited purpose of updatmg the. IMPORTANT 'NOTICE: Smce the =
Truth in Lending ‘Act no longer requires that a credit card i 1ssuv ]
provide a pre-stamped envelope to its subscrlbers for use in reportmg ;
' the 10ss of the credit card we hold that itis in the pubhc mterest to
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reopen the proceeding and make the necessary changes in the
IMPORTANT NOTICE to reflect the current law. Therefore:
It is ordered, That the proceeding in Docket 8861 be, and is hereby
reopended; and k
It is further ordered, That the IMPORTANT NOTICE of paragraph 5 of
the order be rescinded and hereby replaced by the following:

IMPORTANT NOTICE

Federal law provides that a cardholder has no liability for unauthorized use of his or

_her credit card unless all of the following four conditions are met. If the card issuer (1)
has notified you of your limited liability, (2) has provided you with adequate means to
notify it of the credit card loss, (3) has provided a means of identifying the authorized
user, and if (4) the unauthorized use occurred before the card issuer is notified, then
your liability is limited to $50 per card.

It is further ordered, That the foregoing modification shall be
effective upon service of this order.



