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witness Koman. Tt is the view of Commissioner MacIntyre that the
testimony of witness Koman should have been stricken for the reason
stated in a dissenting opinion by him in January 1971 [78 F.T.C.
1564], during the course of an interlocutory appeal proceeding herein.
Commissioner Jones agreed to the opinion on liability, but dissented
to the order, and submitted a dissenting statement.

In taE MATTER OF

GEORGIA-PACIFIC CORPORATION

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT AND CLAYTON ACT, SEC. 7

Docket 88)3. dom-plm'nt, May 26, 1971—Decision, Dec. 26, 1972.

Consent order requiring; among other things, the divestiture by the natiof’s lead-
-ing producer and distributor. of softwood plywood, headguartered in Port-
land, Ore., of certain acquisitions alleged to be anticompetitive and
monopolistic in nature. The principal provisions of the order are that the
respondent shall create an’ indépendent corporation and transfer approxi-
mately 20 percent of its assets to'said corporation. The order further restricts
and prohibits future acquisitions in the timber industry in the South for
five years and places a ten-vear ban on the acquisition of the stocks and
assets of softwood plywood concerns without prior Federal Trade Commis-

sion approval.
COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named above, as hereinafter more particularly desig-
nated and described, has violated and is now violating the provisions
of Section T of the Clayton Act. as amended, (U.S.C. Title 15, Section
18) through the acquisition of the stock and assets of various corpora-
tions, as hereinafter more particularly designated and described, here-
by issues its complaint pursuant to the provisions of Section 11 of the
aforesaid Clayton Act (U.S.C. Title 13, Section 21) stating its charges
in this respeet in the following Count I.

The Tederal Trade Commission, having further reason to believe
that aforesaid party respondent also has viclated and 1s now violating
the provisions of Scction 5 of the Federal Trade Comunission Act, as
amended (U.S.C. Title 15, Section 45), through the acyuisition of the
ctoek and assets of vavious corporations, as heveinafter more particu-
larly designated and deseribed, and it appearing to the Commission
that o procceding by it with reference thereto would be in the public
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interest, also issues- its complamt pursuant to the provisions of the
aforesaid Federal Trade Commission Act stating its charges in thls
respect in the following Count IT.

COUNT I .

DEFINITIONS

PARAG-RAPH 1. For the purpose of this complamt the followmg
definitions shall apply:. _
- Softwood—wood coming from a gymnosperm tree, otherw1se -
known ‘as coniferous woods such as pines, firs, spruces, and hemlocks. -
Generally light in texture, non-resistant and easily worked. ‘
Softwood - plywood—materials consustlng of sheets of softwood
glued or cemented together with the grains of adjacent layers ar-
ranged at right angles or at a wide angle and usually being made
(2) of uniformly thin veneer sheets, or :
- (b) of equal number of veneer sheets on either side of a th1cker
central layer , : '
: THE RESPONDENT SR

Par. 2. Respondent, Georgla Pacific Corporatlon, sometlmes here- -
inafter referred to as “G-P,” is, and has been, at least since January
1, 1960, a corporation organized, existing and doing business under
the laws of the State of Georgia with its present office and principal
place of business located at the Commonwealth Building, Portland,
Oregon.

Par. 3. G-P is engaged in the manufacture, sale, and distribution of
‘a wide variety of wood products including, but not restricted to, soft-
wood plywood, plywood specialties, lumber, and furniture. It also-is
engaged in the manufacture, sale and distribution of gypsum prod-
ucts, chemicals, wood by-products, and a variety of paper and paper
products including board, newsprint, tissues, toweling and napkins,
and paper.

Par. 4. In the course and conduct of its business, G-P is, and has
been, at least since J anuary 1, 1960, engaged in selhng its products to
purchasers located in various States of the United States, and caused
such products, when sold, to be transported from its facilities in vari-
ous States of the United States to such purchasers located in various
- other States of the United States. In so doing G-P is engaged in
“commerce,” as “commerce” is defined in the Clayton Act, as amended,
and has been continuously so engaged at least since 1960.

Par. 5. G-P’s development has been characterized through the
years by continuous growth. For calendar year 1949, G-P had net
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sales of approximately $35,042,000, and-its total assets approximated
$16973,000. For calendar year 1959, net sales were approximately

- $191,997,000, and its total assets had risen to approximately $264,225,-
000.

Par. 6. Much of G-P’s growth prior to 1960 was the result of its
acquisitions of stock or assets of other.corporations. By 1960, G-P
had become a highly integrated corporation within the lumber and

- softwood plywood industries, having its own'source’ of raw materials,
its own manufacturing plants, and its own distribution system. In
1960, G-P was a leading producer of softwood: plywobd with produc-
tion ‘in ‘that yea,r of apprommately 620, 934 OOO square feet (3/8“
ba31s) . f

Par. 7. By the end of 1969 G-P was the na,tlon s largest producer

_ of-softwood’ plywood with pr‘oductlon in that year of approx1ma.tely

1,922;879,000 square feet (35" basis)« :

Par. 8. In 1960, G-P had ten softwood plywood plants looated ‘on
the West Coast. Bythe end of 1969, it had 17 softwood plywood plants,
nine of which were located in the southern part of the United States.

Par. 9. As of the early part of 1970, G-P had formulated plans for
the construction of four additional softwood plywood plants, all lo-
cated in the South. When construction of these plants is ‘completed,
G-P’s softwood plywood capacity will be increased by apprommwtely
480 million square feet (84"’ basis).

Par. 10. By 1969, G-P was the third largest producer of lumber in
the United States and Canada, and the third largest producer of
gypsum products in the United States. Additionally, it is a leading
manufacturer of paper, pulp, and board products. '

Par. 11. In 1960, G-P owned in fee approximately 615,000 acres of
timberland, and held cutting rights covering approximately 50 mil-
lion additional board feet. At the end of 1969, G-P owned in fee in
the United States, Canada, and Brazil, timberlands totaling approxi-
mately 4.5 million acres, of which approximately 3.5 million acres
were in the United States. Also, it held exclusive cutting rights to an
additional 1.5 million acres of timberlands.

Par. 12. A significant portion of G-P’s growth subsequent to 1960
is directly attributable to acquisitions by G-P of the stock or assets of
formerly independent forest products corporations. During the
period 1961-1968, G-P acquired 45 companies, whose total combined
assets approximated $396,000,000. Through these acquisitions, G-P -
gained ownership in excess of 2,432,000 acres of timberland.
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Pir. 13. Softwood plywood isa separate and d1st1nct product whlch_
is dlstlngulshed from all other bulldmg matenals and all other prod—:
ucts in a number of Ways mcludlng, but not restrlcted to, its unique
manufacturing process, physical characteristics, and end uses. =

Par. 14. In the United States prior to 1964, softwood plywood Was
manufactured almost entitely “the, West Coasb In,that year. the_
domestlc productlon of soft pl_ywood began I the South as. a
result of the development of new manui.’awturmor technlques perm1t-_' _
ting utilization of the woods o southern pine trees, hltherto unsuit-

able for the manufacture 6f softwood plywood
~ Par. 15. The manufacture of softwo d plywood is
- tial 1ndUStry in the United States In
square feet (3/8 bas1s) Was produced ,
proximately $1,044;,000 OOO h b
. Par. 16. There has been a swmﬁcant increase in the productmn of
- s8ftwood plywood since 1963, W1th most of the increase occurring in
. the South. National production increased:approximately 3.5 billion
. square feet (34" basis) during the period 1963-1969, Whlle southern
production accounted for approx1mately 2.8 billion square feet (34"
basis) of this national increase.

Par. 17. The participation by G-P in this increase in southern pro-
duction has been substantial. G-P established the first plant for the
production of southern pine softwood plywood at Fordyce, Arkan-
sas, in 1963. By 1968 G-P had achieved a dominant position in the
production of softwood plywood in the South, accounting for ap-
proximately 85.4 percent of softwood plywood produced in that region
in that year. G-P’s success in achieving this position has resulted
primarily from a series of acquisitions and subsequent development
of southern pine timber bases suitable for support of long term produc-
tion of softwood plywood, including the acquisitions mentioned here-
inafter, with the result that there is now a shortage of such bases in
the southern pine region of the United States for development by
others.

Par. 18. Additionally, G-P is the leading producer of softwood
plywood in the United States, accounting for approximately 14 per-
cent of the nation’s production in 1969, almost double the production
of its nearest oompetltor

Par. 19. G-P is also the leading distributor of softwood plywood
accounting for approximately 18.3 percent of the mill shipments in
the United States in 1969.

,very substan-b
3, 2pPI? ately 14. 7 bllllOIl‘
1_ th Value of shlpments apr
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Par. 20. There has been a significant increase in the level of concen-
tration in the production of softwood plywood. In 1963, the top four
and top eight producers had approx1mately 95.92 percent and 38.60.
percent of the nation’s productmn, respectively. By the end of 1969,
these shares had increased to 34. 59 percent and 49 21 percent,
respectively. =

" Par. 21. There has also ‘been a s1gn1ﬁcant increase in the level of
concentration in the natlona,l distribution of softwood plywood. In
1963, the top four and top eight d1str1butors of softwood plywood
accounted for 36.38 percent and 50.04 percent of domestic mill ship-
ments, respectively. By 1969, these shares had increased to 48. 22 per-
cent and 63.50 percent, respectwely :

Par. 22. The aforesaid increase in concentratlon has been paralleled
by a number of independent softwood plywood concerns leavmg the
lndustry, either by virtue of merger, joint venture, or by volunta.nly
ceasmg operatlons .
THL ACQUISITIONS

Fordyce Lumber Company :

Par. 23. Prior to and until Apr1l 1963 Fordyce Lumber Company,
sometimes hereinafter referred to as “Fordyce,” was a corporation or-
ganized, existing and doing business under the laws of the State of Ar-
kansas with its office and principal place of business located at  Fordyce,
Arkansas.

Par. 24. Fordyce was engaged in the production and sale of lumber
In the year preceding its acquisition by G-P, Fordyce produced ap-
proximately 32,384,000 board feet of lumber. In that year Fordyce’s
lumber sales amounted to approximately $2,800,000, and the stated
value of its assets was approximately $20,937,000. Included among such
assets were approximately 160,000 acres of forested timberlands.

Par. 25. In the course and conduct of its business prior to April 1963,
as aforesaid, Fordyce sold its products to purchasers located in various
States of the United States and caused such products, when sold to be
transported from its facilities in Arkansas to such purchasers located
in various other States of the United States. In so domg Fordyce was
engaged in “commerce,” as “commerce” is defined in the Clayton Act,
as amended. A

Par. 26. In April 1963, Georgia-Pacific Corporation acquired all of
the stock and assets of Fordyce Lumber Company for approximately
$20,800,000.

Par. 27. Subsequent to the aforesaid acquisition G—P abandoned the
lumber operation at Fordyce, Arkansas and constructed a plant for the
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production of softwood plywood. Such plant with an original annual
capacity to produce 90 million square feet of softwood plywood, subse- .
quently enlarged to a 120 million square feet capacity, began produc— _
tion in December 1963. Such plant was supplied, at least in substantial -
‘part w1th tlmber acquired i m the aforeszud acqms1tlon of Fordyce ‘

Amerlcan Tlmber Products Company

PAR 28 Prlor to and unt11 September 1, 1965 Amerlcan Tlmber
Products Company, sometimes hereinafter referred to as “American
Timber,” was a corporation organized, ex1st1ng and doing business un-
der the laws of the State of Delaware with its office and. prmclpal place
of business located at Portsmouth Vlrglma :
~ Pag. 29. American Timber was engaged in the productlon o:f lumber
which was used 1nternally by it and by its wholly-owned subsidiary
_corporatlons in‘the manufacture: ofa variety of wood preducts, includ- '
ing wooden crates and. baskets, wire bound crates and .veneer stock.
American Timber had.lumber facilities located at Portsmouth, Vir-
ginia and Murfreesboro, North Carolina. Various plants of its sub-
sidiary corporations were located in Arkansas, Georgia, New Jersey,
and North Carolina. In-the year preceding its acquisition by G-P,
American Timber produced approximately 8,677,000. board feet of
lumber which it used internally. In that year the stated value of its
assets was approximately $11,667,960. Included among such assets
were approximately 30,000 acres of timber 1ands situated in North Car-
olina and Virginia.

Par. 30. In the course and conduct of its business p1 ior to Septem-
ber 1, 1965, as aforesaid, American Timber sold its products to purchas-
ers located in various States of the United States and caused such prod-
ucts, when sold, to be transported from its facilities in various States
to purchasers located in various other States of the United States. In
so doing American Timber was engaged in “commerce,” as “commerce”
is defined in the Clayton Act, as amended.

Par. 31. On or about September 1, 1965, Georgia-Pacific (“orpomtmn
acquired all of the assets of American Timber Products Company for
approximately 210,000 shares of G-P common stock valued at approx-
imately $11,970,000.

Par. 32. In 1965, G-P constructed a softwood plywood plant at Em—
poria, Virginia, with a rated annual capacity of 100 million square feet.
Subsequent to the aforesaid acquisition, G-P began using the timber so
acquired to supply a part of the needs of this plant.
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J eﬁreys, Spauldmg Manufacturing Company, Incorporated and
nidiy Spauldmg TLumber Company, Incorporated '

‘ PAR 33 Prmr to and until October 1965 J eﬂ’reys, Spauldmg Manu-
facturmcr Company, Incorporated sometimes hereinafter referred to as
g eﬂ’reys,” and Spaulding Lumber Company, Incorporated, some-
times hereinafter referred to as “Spaulding,” were corporations orga-
nized, existing, and doing business under the laws of the State of Vir-
ginia, ‘with their ofﬁces and prmclpal places of busmess located at
Chage City, Virginia.

- Par. 34. Jeffreys and Spauldmo were closely held corporations ad-
mlmstered by the same’ execuitive officer, George M Spaulding, and
opera.ted s0 as to mutually benefit each other. ‘

' Par. 35. Jeffreys and Spauldmg were both’ engatred in the produc-
tlon and' sale of lumber. In the'year preceding their acquisition by
G=P the combined lumber sales of Jeffreys and Spaulding amounted to
approximately$2,654,000, and the stated ‘values of their assets were ap-
proximately $2,300,000 and $2;700,000, respectlvely Included among

- such assets were the combmed total of apprommately 38 000 acres of
.tlmberland &

{ PAR:86; In the eourse: and conduct of their busmesSes pI‘lOI' to Oc-
‘tober 1965, as aforesaid, both: Jeffreys and- Spaulding sold their prod-
ucts to purchasers located in various States of the United States and
caused such products; when sold, to be transported from their facilities
in Virginia to such purchasers located in various other States of the
United States. In so doing both Jeffreys and Spaulding were engaged
in “commerce,” as “commerce” is defined in the Clayton Act, as
amended.

Par. 37. In October 1965, Georgia-Pacific Corporation acquired all
of the assets of Jeffreys, Spaulding Manufacturing Company, Incor-
porated and Spaulding Lumber Company, Incorporated. The com-
bined consideration paid by G-P for these acquisitions was 80,112
shares of G—P common stock, which was valued at apprommately
$4,570,000.

Par. 88. The timberlands acquired in the aforesaid acquisitlons
served to assure long-term production stability for G-P’s softwood
plywood plant at Emporia, Virginia. :

Barrow Manufacturing Company and Bari ow Land & Timber
Company

Par. 39. Prior to and until November 1966 Barrow Manufacturing
Company, sometimes hereinafter referred to as “Barrow,” and Barrow
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Land & Timber Company, sometimes hereinafter referred to as “Bar--
row Land,” were corporations organized, existing, and doing business
under the laws of the State of North Carolina, with their offices and
principal places of business located at Ahoskie, North Carolina. .

- Par. 40. Barrow and Barrow Land were closely held corporatlons
: admmlstered by. the same executive officer, John X. Barrow, Jr:, and
operated so.as to mutually benefit each other.

Par. 41. Barrow was engaged in the production and sale of lumber ,
In the year preceding its acquisition by G-P, Barrow produced ap-
proximately 12,676,000 board feet of lumber. In.that. year Barrow’s
lumber sales amounted to approximately $1,110,000, Barrow  Land
was a land and timber holding company which did: not engage in man-
ufacturing. The combined stated value. of the assets of Barrow. and
Barrow Land was approximately $1,015,000.: ‘Included among such- as-
sets were the combined total:of approxuxlately 6,000 -acres of timber-
{ands and cutting contract rights to apprommately 5 OOO ,000 “board
feet of timber. . .

Par. 42, In the course a,nd conduct of these busmesses prlor to No-
Vember 1966 as aforesaid, Barrow sold its products to purchasers lo-
~ cated in various States of the United States and caused such products, -
when sold, to be transported from Barrow’s facilities in North Caro-
lina. to. such purchasers located in various other States of the. Umted
States. In so doing Barrow was engaged in “commerce,” as “commerce”
is defined in the Clayton Act, as amended, and by virtue of the manner
in which Barrow Land was operated for the benefit of Barrow, afore-
said Barrow Land was likewise engaged in “commerce.”

Pagr. 48. In November 1966, Georgia-Pacific Corporation acquired all
of the assets of Barrow Manufacturing Company and all of the stock
and assets of Barrow Land & Timber Company. The combined con-
sideration paid by G-P for these acquisitions was 25,000 shares of G-P
common stock, which was valued at approximately $1,200,000.

Paxr. 44. The timberlands acquired in the aforesaid acquisitions
served to supplement G-P’s timber supply for its softwood plywood
pl‘mt at Emporia, Virginia.

Reynolds & Manley Lumber Company

Par. 45. Prior to and until February 1966, Reynolds & Manley
Lumber Company, sometimes hereinafter referred to as “Reynolds &
Manley,” was a corporation organized, existing, and doing business
under the laws of the State of Georgia with its office and principal
place of business located at Savannah, Georgia.
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- PA4r. 46. Reynolds & Manley was engaged in the productaon and sale
~ of lumber. In the year preceding its acquisition by ‘G-P; Reynolds &
Manley produced approximately 7,266,000 board feet’ of lumber. In
that year, Reynolds & Manley’s lumber sales amounted to approxi:
* mately $1,300,000, and the stated value of its assets was approximately
$1,877,000. Included among such a,ssebs were apprommately 13 000
acres of timberland. '

Paz. 47. In the course and conduct of its busmess prlor to Februa,ry ‘

'1966, as aforesaid, Reynolds & Manley sold its products to purchasers

_-locaxted in various States of the United States and ‘catsed such prod: -

" ‘ucts, when sold; to be transported from its fac.lhtles in' Geeorgia to such

purchasers located in various other States of the United States. In so

domg Reynolds & Manley was ‘engaged in “commerce,” as “commerce”

1s defined in the Clayton Act, as amended. :

- 'Pars 48. TIn February 1966, Georgm “Pacific: Corporatlon acqulred :
“all of the assets of Reynolds & Manley Lumber Company for 40,500
shares of G-P common stock valued at approximately $2,47 0,500,

" PAr. 49. Subsequent tothe aforesaid acquisition, G-P abandoned the
Tumber operations at Savannah, Georgia, and’ replaced them “with ‘4
new mill located at Port Wentworth Georgia. It also constructed a
plant for the’ productlon of softwood plywood at Savannah, Georgla
This plant had an original anhual capacity of 50 million square feet of
softwood plywood, The acquisition of Reynolds & Manley served to
assure long-term production stability for G-P’s softwood plywood
plant at Savanna,h Georgia.

Williams Furmture Corporation and Southern Coatlntrs and
Chemical Company

Par. 50 Prior to and until October 20; 1967, Williams Furmture
Corporation, sometimes hereinafter referred to as “Williams,” and
Southern Coatings and Chemical Company, sometimes hereinafter
referred to as “Southern,” were corporations organized, existing and
doing business under the laws of the State of South Carolina with
f;helr offices and prlnmpal places of business located at Sumter, South
Carolina.

Par. 51. Many of the stockholders of Williams were also stock-
holders of Southern. The two corporations together with their sub-
sidiaries were operated under similar management as a complex of
interrelated businesses.
© Par. 52. Williams and_ its five wholly-owned subs1d1ar1es were en-
gaged in the manufacture and sale of furniture, softwood plywood
and doors. Southern was engaged in the production and sale of paint
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and a variety of chemical products. Additionally, it operated a, pine
sawmill at Russellville, South Carolina. In the year preceding: their
acquisition by G-P, Williams and Southern had combined sales of
apprommately $26,290,000,_ and the stated value of their.combined -
assets was . approxnnately $31, 100,000. Included -among such -assets
were approximately 170,000 acres of land in South Carolina containing
in excess of 400 million: board feet.of pine and hardwood timber. .

~ Par. 53. In the course and conduct of their. businesses prior to. Octo-
ber 20, 1967 as aforesaid, both Williams and Southern sold, their
products to purchasers looated in various: States of the United States
and oaused sueh products when sold to be transported from their
such purchasers located m va,rlous other States of the Umted States
In so doing both Williams and Southern ‘were engaged in “commeroe,’?
-as “commerce” is defined in the Clayton Act, as amended. :

- Par. 54, By virtue of a merger ocourring on or about’ Ootober 20 '
1967 whereby Williams Furniture Corporation and Southern Coat—
ings and Chemical Company were merged with and into. Georgia-
Pacific Corporation, said Georgia-Pacific Corporation acquired all
of the assets of said Williams Furniture Corporation and said South-
~ern Coatings and Chemical Company. In connection with the afore-
said merger the consideration for the conversion of Williams stock
and Southern stock was approximately 1,142,857 shares of G-P $1.40
convertible preferred stock values at approximately $40,000,000.

Par. 55. Subsequent to the aforesaid merger, G-P constructed a
softwood plywood plant at Russellville, South Carolina which was
supplied, at least in substantial part, w-ith timber acquired in the afore-
said merger with Williams and Southern '

Tommy Reynolds Lumber Company

PAR 56. Prior to and untll December 1967, Tommy Reynolds Lum-
ber Company, sometimes hereinafter referred to as “T.R.,” was a cor-
poration organized, existing and doing business under the laws of the
State of Arkansas with its office and principal place of business located
at Hamburg, Arkansas.

Par. 57. T.R. was engaged in the production and sale of lumber
In the year preceding its acquisition by G-P, T.R. produced approxi-
mately 42,162,000 board feet of lumber. In that year T.R.’s lumber
sales amounted to approximately $3,400,000, and the stated value of
its assets was approximately $2,300,000. Included among such assets
was a 10-year cutting contract relating to Georgia-Pacific Corpora-
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tlon land under the térms of wh’lch 100 mllhon feet of tlmber remalned
to be cut by T.R. '
Par. 58. In the course and conduct of its business prlor to Decem-

‘ber 1967, as aforesaid, T.R. sold its products to purchasers located in

various Sbates of the Unlbed States and caused such products, when

- s0ld; to be transported from its facilities in Arkansas to such: pur-

chasers located in various other States of the United States. In so doing
T.R. ‘was engaged in “commerce as oommerce” 1s deﬁned in the
Clayton ‘Act, as amended. =

~PAR. '59. In December 1967, Georgm—Pamﬁc Corpora,tmn aoqulred

~ all of the ‘assets of Tommy Reynolds Lumber Company ‘for 27,080

shares of G—P common stock valued at apprommately $1,547,000.

- Par. 60. Subsequerit to the aforesaid acquisition, G=P abandoned the
lumber operations ‘at- Hambut'g, Arkansas. Prior to the acquisition,
G-P had constructed two softwood plywood plants ‘at Crossett,
Arkansas. The T.R. acqu1s1t10n facilitated the: utilization *of- sueh
plants, and afforded access to needed timber supplles forwthese sofl;—

'Wood plywood faclhtles e

The Urama Lumber Company, lelted

" Par. 61 Prlor to and untll September 1968 the Urania Lumber
Company, Limited, sometimes hereinafter referred to as “Urania,”
was a corporation organized, existing, and doing business under the
laws of the State of Louisiana with its office and principal place of
business located at Urania, Louisiana.

Par. 62. Urania was engaged in the production and sale of lumber.
In the year preceding its acquisition by G-P, Urania produced ap-
proximately 25,281,000 board feet of lumber. In that year, Urania’s
lumber sales amounted to approximately $2,200,000, and the stated
value of its assets was approximately $42,422,200. Included among
such assets were approximately 130,000 acres of pine timberlands.

Paz. 63. In the course and conduct of its business prior to September
1968, as aforesaid, Urania sold its products to purchasers located in
various States of the United States and caused such products, when
sold, to be transported from its facilities at Urania, Louisiana to such
purchasers located in various other States of the United States. In so
doing Urania was engaged in “commerce,” as “commerce” is defined
in the Clayton Act,as amended.

Par. 64. In October 1967, Georgia-Pacific Corporation acquired all
of the stock and assets of Edenborn, Inc., a Louisiana corporation, for
approximately $12,000,000. The principal asset of Edenborn, Ine.
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- Was a 30 percent..ownership in the outstanding capital stock of the
Urania Lumber Company, Limited. :
Par. 65. In September 1968, Georgia-Pacific- Corporation a,cqulred
the remaining outstanding st,ock and assets of the Urama Lumberﬁ
Company, Limited for approximately $34,122,200. ‘
Par. 66. Subsequent to the aforesaid acquisition of ‘Urania, G—P?
abandoned the lumber operation at Urania, Louisiana and constructed
a plant for the production’of seftwood plywood. Such plant had an
original annual capacity to produce 140 million square feet of softwood
plywood. Such plant will be supplied, at leastin. substantlal part w1thf'
- timber acqulred in the aforesald acqu151t10n of Urama ‘

Sledge Lumber Corporatlon

PAR 67. Prior to and until Apr1l 1969, Sledcre Lumber COI poratlon,“
sometimes heremafter referred to as “Sledrre,” Was a corporamon;
organized, ex1st1ng and doma busmess under the laws. of the State of} :
North Carolina. with its oﬁice and pr1nc1pal plaee of busmess loca,ted'
at Wh1tev1lle, North Ca.rohna i

Par. 68. Sledge was. engaged in the pmductlon and sale of lumber g
In the year preceding its aoquls1t10n by G-P, Sledge produced ap- .
proximately 15,000,000 board feet of lumber. In that year Sledge’s
lumber sales amounted to approximately $1,625,000, and the stated
value of its assets was approximately $7,070,000. Included among such
assets were approximately 20,000 acres of forested timberlands.

Par. 69. In the course and conduct of its business prior to April
1969, as aforesaid, Sledge sold its products to purchasers located in
various States of the United States and caused such products, when
sold, to be transperted from its facilities in North Carolina to such
purchasers located in various other States of the United States. In so
doing Sledge was engaged in “commerce,” as “commerce” is defined
in the Clayton Act, as amended.

Par. 70. In April 1969, Georgia-Pacific Corporation acquired all of
the assets of Sledge Lumber Corporation for approximately $6,985,000.

Par. 71. Subsequent to the aforesaid acquisition, G-P commenced
the construction of a plant for the production of softwood plywood in
Whiteville, North Carolina. Such plant with an original annual ca-
pacity to produce 110 million square feet of softwood plywood is
scheduled to begin production in 1971. Such' plant will be supplied,
at least in substantial part, with timber acquired in the aforesaid
acquisition of Sledge. '
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Reynolds & Draper- Lumber Company

- PAR. 72. Prior to and until August 1969 Reynold & Draper Lumber
Company, sometimes hereinafter referred to as “Reynolds.& Draper,”)
was a corporation organized, existing, and doing business under the .
laws of the State of Arkansas with- 1ts ofﬁce ‘and prlnclpal place of
- business located at E1 Dorado, Arkansas. . - . -

Par. 73. Reynolds & Draper was. engaged in‘the productmn and sarle_v
of lumber. In the year preceding its acquisition by G—P, Reynolds &
Draper produced approximately 44,700,000 board feet of lumber. In.
that year Reynolds & Draper’s lumber: sales  amounted to approxi-:
mately $4,286,000, and the stated value of its assets was approximately
$3,400,000. Included ‘among. such ‘assets were approx1mately 10,000
acres of pine timberland.

Par. 74. In the course and conduct of its busmess prlor to August
1969, as a,foresald Reynolds & Draper sold its products to purchasers”
located 1in various States of the United States and caused such prod-
ucts, when sold, to be transported from its facilities i in Arkansas to
Such purchasers located in various other States of the United States.
In so domg Reynolds & Draper was enga,ged in “commerce " as “com- ‘,
merce” is defined in the Clayton Act, as amended. ' o

PAr. 75. Tn August 1969, Georgia-Pacific Corporatlon acqulred all
of the assets of Reynolds & Drapel Lumber Company for 49,008 shares
of Georgia-Pacific common stock valued at approximately $2 450,000.

Par. 76. Subsequent to the aforesaid acquisition, G-P commenced

the construction of a plant for the production of softwood plywood
at New Waverly, Texas. Such plant with an original annual capacity
to produce approximately 140,000,000 square feet of softwood plywood
1s scheduled to begin production in early 1971. Such plant will be sup-
plied, at least in substantial part, with timber acquired in the afore-
said acquisition of Reynolds & Draper.

Reynolds-Wilson Lumber Company

Par. 77. Prior to and until August 1969, Reynolds-Wilson Lumber
Company, sometimes hereinafter referred to as “Reynolds-Wilson,”
was a corporation organized, existing and doing business under the
laws of the State of Texas with its office and prmmp‘tl place of business
located at Corrigan, Texas.

Par. 78. Reynolds-Wilson was engaged in the production and sale
of lumber. In the year preceding its acquisition by G-P, Reynolds-
Wilson produced approximately 53,800,000 board feet of lumber. In
that year Reynolds-Wilson’s lumber sales amounted to approximately
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. .$5,113,000, .and .the stated-value .of . its assets..was. approximately
$6,154,000. Included among such assets.were approximately 9,000.acres
. of pine timberland. - Co : IR

Par. 79. In the course and conduct of its business prior to August
1969, as. aforesaid, Reynolds-Wilson:sold its products to purchasers
located in various States of the United States and caused such prod-
ucts, when sold, to be transported from its facilities in Texas to such
purchasers.located.in various-other States of the United States. In so
doing Reynolds-Wilson was engaged in “commerce,” as “commerce”
is defined in the Clayton'Act,as amended. - ,

Par. 80. In August 1969, Georgia-Pacific Corporation acquired all
of the assets of Reynolds-Wilson Lumber Company for approximately
89,820 shares of Georgia-Pacific common stock valued at approxi- ’
. mately $4,491,000. ‘

Par. 81. Subsequent: to the. aforesaid acquisition G—P commenced
the construction of a plant for the production of softwood. plywood
‘at New Waverly, Texas. Such plant with an original annual capacity
to prodice 140,000,000 square feet of softwood plywood is scheduled
to begin production in early 1971. Such plant will be supplied, at least
in substantial part, with timber acquired in the aforesaid acquisition
of Reynolds-Wilson. ‘

ADVERSE COMPLETITIVE EFYFECTS

Par. 82. The cumulative effect of the aforesaid acquisitions by
Georgia-Pacific Corporation of the stock and assets of Fordyce Lum-
ber Company ; American Timber Products Company ; Jeffreys, Spauld-
ing Manufacturing Company, Incorporated ; Spaulding Lumber Com-
pany, Incorporated ; Barrow Manufacturing Company ; Barrow Land
& Timber Company ; Reynolds & Manley Lumber Company ; Williams
Furniture Corporation; Southern Coatings and Chemical Company ;
Tommy Reynolds Lumber Company ; the Urania Lumber Company,
Limited; Sledge Lumber Corporation; Reynolds & Draper Lumber
Company and Reynolds-Wilson Lumber Company may be substan-
tially to lessen competition or to tend to create a monopoly in the
manufacture and sale of softwood plywood in the United States as a
whole in the following ways, among others:

(a) Potential competition between G-P and the aforesaid corpora-
tions acquired by it has been eliminated ,

(b) Potential competition among and between the aforesaid corpo-
rations acquired by G—P has been eliminated ;

(c) The dominant position of G—P has been enhanced and may be
further enhanced ;
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(d) An industry trend toward concentratlon ha,s been accelerated

““ghd'may be furtheraceelerated; -

(e) The degree of concentratlon has been mcreased and ma,y be
further increased ;- e

(f) The entry. of new competltlve entities has been and may contmue
to be made more difficult ; e

" (g) The actual and potentla.l competitive power of G-P has been

‘enhanced to the point where it threatens the ex1sben0e of a s1gn1ﬁcant

competitive segment of the industry structure; -
(h) The availability of southern pine timber bases suitable to sup-

- 'port long term productlon of softwood plywood has been substantmlly

decreased
: THE NATURE OF THE VIOLATION

- Par. 83. The acquisition by: Georgla Pacific Corpora,tlon of the

: stock and assets of the aforesaid corporations together with the cumula-

tive.effect thereof as hereinbefore alleged in this Count I constitute.a

‘'violation of Section 7 of the Clayton Act (U S.C. Tltle 15, Section 18),

as: a,mended
0 : COUNT I .

DEFINITIONS

Par. 84. The allegations set forth in Paragraph 1 of Count I are
hereby incorporated by reference and made a part of Count II as if
fully rewritten herein.

THE RESPONDENT

Par. 85. The allegations set forth in Paragraphs 2 through 12, in-
clusive, of Count I are hereby incorporated by reference and made a
part of Count IT as if fully rewritten herein.

THE NATURE OF TRADE AND COMMERCE

Par. 86. The allegations set forth in Paragraphs 13 through 22, in-
clusive, of Count I are hereby incorporated by reference and made a
part of Count IT as if fully rewritten herein.

THE ACQUISITIONS
Fordyce Lumber Company

Par. 87. The allegations set forth in Paragraphs 23, 24, 26, and 27
of Count I are hereby incorporated by reference and made a part of
Count IT asif fully rewritten herein.
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Pag. 88, A substantial part, if not all, of the assets obtained by
G-P in the Fordyce acquisition became a part of the interstate business
of G-P and were used for the benefit and enhancement of interstate

. operations.

‘American Timber P-roducts Compa_,ny

Par. 39. The allegations set forth in Paragraphs 28, 29, 31 and 82
of Count I are hereby incorporated by reference and made a part of
Count IT as if fully rewritten herein,

Par. 90. A substantial part, if not all ~of the assets obtalned by
G-P in the American Timber acquisition became a part of the inter-
state business of G—P and were used for the benefit and enhancement of
its 1nterstate operations.

Jeffreys, Spa,uldlng Manufacturmg Compa,ny, Incorporated and
Spauldlng Lumber Company, Incorporated

Par. 91. The allegatlons set forth in Paragra,phs 33, 34, 35, 37,and
38 of Count I are hereby incorporated by reference and made a part
of Count IT asif fully rewritten herein.

Par. 92. A substantial part, if not all, of the assets obtained by
G-P in the Jeffreys acquisition and in the Spaulding acquisition be-
came a part of the interstate business of G—P and were used for the
benefit and enhancement of its interstate operations.

Barrow Manufacturing Company and Barrow Land & Timber
Company

Par. 93. The allegations set forth in Paragraphs 39, 40, 41, 43 and
44 of Count I are hereby incorporated by reference and ma,de a part
of Count IT as if fully rewritten herein.

Par. 94. A substantial part, if not.all, of the assets obtained by G-P
in the Barrow acquisition and in the Barrow Land acquisition became a
part of the interstate business of G-P and were used for the benefit
and enhancement of its interstate operations.

Reynolds & Manley Lumber Company

Par. 95. The allegations set forth in Paragraphs 45, 46, 48 and 49
of the Count I are hereby incorporated by reference and made a part
of Count IT asif fully rewritten herein.

Par. 96. A’ substantial part, if not all, of the assets obtained by G-P
in the Reynolds & Manley acquisition became a part of the interstate
business of G—P and were used for the benefit and enhancement of its
interstate operations.
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Wllhams Furnlture Corporatlon and Southern Coatlngs and Chemmal

PAR 97 The a,llega,tlons set forth in Pamgraphs 50 51, 52 54 and
55 of Count I are hereby incorporated by reference. and made a part
of Count IT as if fully rewritten herein.

Par. 98. A substantial part; if not all, of- the assets obtalned byG-P
in the merger with Williams and Southern became a part of the
interstate business of G-P and were: used for the beneﬁt and enhance— :
; ment of 1ts mterstate operatlons '

Tommy Reynolds Lumber Company

PAR 99. The allegations set forth in Pa.ragraphs 56 57 59 and 60
of Count I are hereby incorporated by referenee and rnade a part of
Count IT asif fully rewritten herein. .~ . ‘

Par. 100. A substantial part, if not all, of the assets obtamed by
G-P:in:the T.R. acquisition became a part of the interstate business
of G-P and were used for the beneﬁt and enhancement of 1ts 1nterstate
operatlons

Edenborn Inc a,nd the Urama Lumber Compa,ny, Lumted

PAR 101. Prior to and until October 1967, Edenborn, Inc., sometimes
hereinafter referred to as “Edenborn,” was a LOIllSl&Il& corporatlon
- Par. 102: Edenborn owned approximately 30 percent of the capital

stock of the Urania Lumber Company, Limited.

Par. 103. In October 1967, Georgia-Pacific Corporatlon acquired all
of the stock and assets of Edenborn

Par. 104. Prior to and until September 1968, the Urania Lumber
- Company, Limited, sometimes hereinafter referred to as “Urania,”
was a corporation organized, existing, and doing business under the
laws of the State of Louisiana with its office and principal place of
business located at Urania, Louisiana.

Par. 105. Urania was engaged in the production and sale of lumber.
In the year preceding its acquisition by G-P, Urania produced ap-
proximately 25,281,000 board feet of lumber. In that year, Urania’s
lumber sales amounted to approximately $2,200,000, and the stated
value of its assets was approximately $42 422,200 Included among
such assets were approx1mately 130,000 acres of pine timberlands.

Par. 106. Already owning 30 percent of the stock of Urania by vir-
tue of its acquisition of Edenborn, Georgia-Pacific Corporation, in
September 1968, acquired the remaining outstanding stock and assets
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of the Urania Lumber Company, Limited for approximately
$34,122,200.

Pax. 107. Subsequent to the aforesaid a,cqulsmon of Urania, G-P
abandoned the lumber operatlon at Urania, Louisiana and constructed
a plant for the production of softwood plywood. Such plant had an
original annual _capacity to produce 140 million square feet of soft-
wood plywood. Such plant will be supplied, at least in substantial
part, with timber acquired as a ‘result of the aforesaid acqu1s1t10ns
of Edenborn and Urania.

Par. 108. A substantial part, if not all of the assets of Urania ob-
tained by G-P by virtue of its acqu1s1t10ns of Edenborn and Urania,
as aforesaid, became a part of the interstate business of G—P and were _
used for the beneﬁt and enhancement of its mterstate operatlons

Sledge Lumber Corporanon

Par. 109 The allega,tlons set forth in Paragra,phs 67, 68, 70 and 7 1
of Count I are hereby incorporated by reference and made a part ofs+ -
Count IT as if fully rewritten herein. .

Par. 110. A substantial part, if not. all of: the assets obtamed by
G-P in the Sledge acquisition became a part of the interstate business
of G-P and were used for the benefit and enhancement of its interstate
operations,

Reynolds & Draper Lumber Company

Par. 111. The allegations set forth in Paragraphs 72, 73, 75, and 76
of Count I are hereby incorporated by reference and made a part of
Count IT as if fully rewritten herein. ‘

Par. 112. A substantial part, if not all, of the assets obtained by G-P
in the Reynolds & Draper acquisition became a part of the interstate
business of G—P and were used for the benefit and enhancement of its
interstate operations.

Reynolds-Wilson Lumber Company

Pag. 113. The allegations set forth in Paragraphs 77, 78, 80 and 81
of Count I are hereby incorporated by reference and made a part of
Count IT as if fully rewritten herein.

Par. 114. A substantial part, if not all, of the assets obtained by
G-P in the Reynolds-Wilson acquisition became a part of the inter-
state business of G—P and were used for the benefit and enhancement
of its interstate operations.

494-841—173—— 64
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- D. L. Fair Lumber Company '

PAR 115. Prior to and until January 9, 1965, D. L. Fair Lumber

Company, sometimes hereinafter referred to as “D. L. Fair,” was a
corporation organized, existing and doing business under the laws
of the State of MlSSlSSIppl with its office and principal place of busi-
ness located at Louisville,. MlSSlSSlppl :
. Par. 116. D. L. Fair owned a portable savvmlll a ﬁoormg mill and a
“dimension mill which, prior to January 9, 1965, were under lease to
other parties. D. L. Fair also owned approx1mately 92,000 acres of
plne timberlands located in the vicinity of Louisville, Mlsis1s51pp1

Par. 117. On or about January 9, 1965, Georgia-Pacific Corporatlon
acquired all of the stock and assets of D. L. Fair Lumber Company for
approximately $11,750,000.

Par. 118. Subsequent to the aforesaid acquisition G P constructed
a softwood plywood mill at Louisville, Mississippi, which was sup-
phed at least in substantial part, w1th tlmber acqmred in'the aforesaid
acquisition of D. L. Fair...

- Par. 119. A substantial part, if not all, of the assets obtalned by G=-P

in the D. L. Fair acquisition became a part of the interstate business of

G-P and were used for the benefit and enhancement of its interstate

operations. - ~
ADVERSE COMPETITIVE EFFECTS

Par. 120. The cumulative effect of the aforesaid acquisitions by
Georgia-Pacific Corporation of the stock and assets of Fordyce Lum-
ber Company ; American Timber Products Company ; Jeffreys, Spaul-
ding Manufacturing Company, Incorporated; Spaulding Lumber
Company, Incorporated; Barrow Manufacturing Company ; Barrow
Land & Timber Company; Reynolds & Manley Lumber Company ;
Williams Furniture Corporation; Southern Coatings and Chemical
Company ; Tommy Reynolds Lumber Company ; Edenborn, Inc.; the
Urania Lumber Company, Limited; Sledge Lumber Corporation;
Reynolds & Draper Lumber Company; Reynolds-Wilson Lumber
Company; and D. L. Fair Lumber Company may be substantiaily to
lessen competition or to tend to create a monopoly in the manufacture
and sale of softwood plywood in the United States as a whole in the
following ways, among others:

(a) Potential competition between G-P and the aforesaid corpora-

- tions acquired by it has been eliminated ;

(b) Potential competition among and between the aforesaid cor-

porations acquired by G-P has been eliminated ;
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wzife)- The! dominant: posmon of’ G—P ha.s been enhanced and may.be
'further enhanced ; : '

“(d) An 1ndustry trend toward concentratlon has been accelerated-
and may be further accelerated ; : :

(e) The degree of concentratmn has been increased and may be
further increased ; -

(f): The entry of new competltlve entities has been and may con-
tinue to be made more difficult;

(g) The actual and potentlal competitive power of G-P has been
enhanced to the point where it threatens the existence of a mgmﬁca.nt
competitive segment of the industry structure, »

(h) The availability of southern pine timber bases suitable to sup-
port long term production of softwood plywood has been substantlally
decreased.

- THE NATURE OF THE VIOLATION

Par. 121. The acquisition by Georgia-Pacific Corporation of the
stock and assets of the aforesaid corporations together with the sub-
sequent use of such assets and the cumulative effect thereof as herein-
before alleged in ‘this Count IT were and are all to the prejudice-and
injury of the public and constitute unfair methods of competition in
commerce and unfair acts in commerce in violation of Section 5 of the
Federal Trade Commission Act (U.S.C. Title 15, Section 45), as-
amended.

Drciston anp Orber

The Federal Trade Commission having issued a complaint charging
that the respondent named in the caption hereof has violated the
provisions of Section 7 of the Clayton Act, as amended, and Section 5
of the Federal Trade Commission Act, 15 U.S.C. 18, 45; and

The Commission, by order issued November 21, 1972 [p. 1041 herein],
baving withdrawn this matter from adjudication pursuant to Section

"2.84(d) of its rules; and

The respondent and complaint counsel having executed an agree-
ment containing a consent order, an admission by respondent of all
the jurisdictional facts set forth in the complaint which the Commis-
sion issued, a statement that the signing of said agreement is for settle-
ment purposes only and does not constitute an admission by respondent
that the law has been violated, as set forth in such complaint, and
waivers and provisions as required by the Commission’s rules; and

The Commission having thereafter given careful consideration to
the executed consent agreement and being of the opinion that the relief
provided by the order contained therein will restructure the softwood
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. plywood: mdustry by creatlng a new and. viable national entity thereby

enhancing competition on a nationwide ba51s, and havmg therefore
- determined that the relief is adequate and appropriate in all respects

. to dispose of this matter, and having also duly considered: the data,
views, arguments and comments submitted by interested members of
- the public and having held a public hearing before ‘the, Commission
on December 18, 1972, now- in further conformity with the. procedure
prescribed in Sectlon 2.34(b) of its rules; the Commission hereby
makes the following jurisdictional ﬁndmgs and enters the tollowmg
order:.
- 1. Respondent Georgxa—Pamﬁc Corporatlon is .a.; corporatlon or-
" ganized, existing and doing business under the laws of the State of
Georgia, with its office and principal place of busmess located at 900
S.W. Fifth Avenue, Portland, Oregon.

2. The Federal Trade Commission has ]unsdlctlon of this proceed-
ing and of the respondent, and the proceeding is in the public interest.

ORDER

For the purposes of this order the followmg deﬁnltlons shall apply
1. Respondent—Georgm Pamﬁc Corporation, its officers, dlrectors,
" agents; representatives, employees, subsidiaries, -affiliates, successors -
" and assigns and any person, partnership, corporation, or other legal
entity acting for or on its behalf or with its express or implied consent ;
Provided, however, That the term respondent shall not be construed
to include Louisiana-Pacific.
9. The South—The States of Virginia, North Carolina, South Caro-
lina, Georgia, Florida, Alabama, Mississippi, Oklahoma, Arkansas,
Louisiana, Texas, and Tennessee.
8. Market price—the price established within the same area, for
» s1mllar quantities, grades and types of the commodity bemg sold.

4. Single ownersth——one or more parcels of timberland in which
~any interest in the fee is commonly or jointly held by any one or more
persons, trust, partnerships, corporations or other legal entities.

5. Person—any individual, partnership, firm, association, corpora-
tion, governmental agency or other legal or business entity.

PARAGRAPH 1

It is ordered, That Respondent shall: '
(A) Prior to thirty (30) days from the date of service of this
order (hereinafter referred to as the “effective date”) have exist-
ing or cause to be formed an independent corporation (herein-
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- after called “Louisiana-Pacific”) with at least sufficient shares of
‘" authorized common stock in order to comply with the provisions
~ of this order and with by-laws eontaining a provision which shall

insure compha,nce with subparagraph (G) hereof;
(B)- Within sixty (60) days of the effective date mail to its

" ‘stockholders a notice of a special meeting of stockholders, to-
- gether with a proxy statement containing the recommendation

of management that the stockholders authorlze the transfer of

assets called for by this order;":
(C) Prior to thirty (30) days after the effective date transfer

" to Louisiana-Pacific assets of respondent including 45 plants and
* mills, having a net worth of not less than $150,000,000 and more

fully described in Appendlces 1 and 2 of this order,* in exchange

for all of the capital stock of Louisiana-Pacific-and the assump-

" tion by Louisigna-Pacific of the 11ab111t1es tra,nsfel red in connec- -

tion with the assets referred to; - ,
(D) Prior to February 1, 1973, after retammg shares of Lou-.
isiana-Pacific stock for poss1ble d1str1but10n under: respondent’s
Contingent Valuation Contracts, distribute the remainder of said
stock of Louisiana-Pacific to the stockholders of récord on Janu-

- ary 2, 1978, in the ratio of one share of Louisiana-Pacific stock

for each four shares of respondent’s stock held on January 2,
1973, and shall make appropriate provisions for the handling ot
fractlonal shares;

(E) Within nlnety (90) days of distribution of the Louisiana-
Pacific stock, the amount credited to all salaried personnel in
respondent’s Stock Bonus Plan shall be transferred to a similar
plan for the salaried employees who were former employees of
respondent and who shall become employees of Louisiana-Pacific,
and a like procedure shall be followed regarding the pensions of
hourly einployees so involved ;

(F) Make available executlve personnel of respondent, in-
cluding officers who have present responsibility concerning the
properties to be transferred by the respondent to Louisiana-
Pacific. These officers shall resign from their respective positions
with the respondent upon assuming their office with Louisiana-
Pacific and all of the present personnel of the respondent pres-
ently employed by the respondent in the respective operations
transferred to Louisiana-Pacific shall be transferred to Louisiana-

*Infra, pages 1011-16.
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.-Pacifie. - In addition, all of the . present - respondent personnel
.- involved in timber management, timber and log purchases and
-+ logging . for these operations .shall likewise be transferred
 to Louisiana-Pacific. The- .present sales organization of re-
.. spondent now ‘selling. all of its lumber production, . kitchen
- cabinets, and aluminum and wood-door and. window production
- for the properties transferred to Louisiana- Pamﬁc shall likewise
be transferred to Louisiana-Pacific; and
(&) Respondent shall provide tha.t
R « 1. prior to.the distribution of the Loulslana—Paclﬁc stock
BN P " to the stockholders of- respondent, respondent shall vote the
; - stock of Liouisiana-Pacific for the election of an interim board
" . of directors to serve until the election of an initial board of
- directors by the stockholders of Louisiana-Pacific; -
- . 2..Louisiana-Pacific shall ~within sixty ; (60) days of the
Foo distribution of the Louisiana-Pacific: stock call a stock-
» * . holders’ meeting for the purpose of electlng an- mltml boa,rd
of directors; .
{8, except as prov1ded for in subparagraph 1 hereof and
©.except:with respect.to organizational matters prior te the
- distribution of the Louisiana-Pacific stock to the stockhold-
ers of respondent, Georgia-Pacific Corporation shall not vote
any stock of Louisiana—Paciﬁc which it shall hold or which
shall be held under its direction or control;

4. no nominee for the initial board of directors of Louisiana-
Pacific shall at the time of his election be an officer or director
of respondent; and :

5. subsequent to the election of the initial board of directors
of Louisiana-Pacific no officer or director of respondent shall
concurrently serve as an officer or director of Louisiana-
Pacific nor shall any officer or director of Louisiana-Pacific
serve concurrently as an officer or director -of respondent.

PARAGRAPH 2

1t is further ordered, That Respondent nny, as requested by
Louisiana-Pacific, for a period of ten (10) years from the effective
date, purchase the softwood plywood production of Louisiana-Pacific
at the current market price for such product and on the same terms and
conditions as other purchases of softwood plywood made by respond-
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ent, but only up to the percentage -of Louisiana- Pamﬁc S productlon as
set forth lmmedlately hereafter: :

; AR . . . R ) Percent

. lst year. __. .. e . —- I 100
2nd year—___- - : - . ' 80
3rd year e AL o 60

4th year__._. il Clu i il 40

5th to the 10th year.-_.___.__ SR - 20

Provided, however, That the purchases by respondent from Louisiana-
Pacific of redwood plywood siding shall not be: considered to be in-
cluded in the limitations or in the percentages set forth above.

PARAGRAPH 3

1t is*further ordered,; That for a period of five (5) years from the
effective’ date,” respondent shall ‘cease and desist- from acqulrmg
directly or 1nd1rectly any fee ownership or leasehold interest in pine
or mixed pine and hardwood timberland i n the South which is held
in' single owhership exceeding 25,000 acres, Provided, however, -

(A) that this limitation shall not apply to land acquired: for:
aid uitilized for a purpose other than in plywood production; ,

(B) that, for the purpose of determmmg whether 25,000 acres
have been a,cqulred acres acquired from a single owner in sep-
arate transactions will only be accumulated if they occur within .
12 months of each other;

(C) that this limitation shall not apply to any tract regardless
of its size on which respondent at the time of said acquisition
and at the effective date shall have cutting rights thereon existing
on the effective date and 2 bona fide offer has been made for such
land by a person not affiliated with respondent and

(D) that if respondent does acquire said timberland pursuant

" to Paragraph 3(C), respondent is:

(a) Prohibited from using from said lands so acquired
any greater volume of plywood logs for use in any softwood
plywood plant of respondent than the average annual amount
taken from said lands by respondent in the three (3) years
prior to said acquisition;

(b) Prohibited from terminating (except for substantial
breach) any cutting contract, timber deed or any other right
held by any other person other than the person from whom
such timberland was acquired, in respect of timber on such
acquired lands.

(¢) Required to offer for sale annually, on the open market
and at market prices, the same volume of softwood timber
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- from the: acquired lands as that board: footage constxtutmg
the average annual open market, sales of softwood timber cut
- from the acquired lands during the three (3) calendar years
"ending 1mmedlately prior to such acquisition by thlrd part1es
‘having no interest in the fee of such lands;  ~ "
(d) Required, within sixty (60) days of any acqulsltlon,
of such interest, to file a report. in writing with the Federal
. Trade: Commlssmn setting forth in detail a description of the
-interest so acquired and the information necessary-to.i insure
.-compliance with ‘the provisions of this order.

PARAGRAPH 4

It is ffwrﬂwr ordered, That for a period of five (5) years if re-
spondent acquires, for utilization in any plywood plant dlrectly or,
1nd1rect1y any fee ownership or leasehold interest. in:pine, or. mixed
pine and hardwood timberland. in the South, Whlch is held in single
OWIleI'Sh_Ip ranging -in- size.. from 10, OOO acres, to 25,000 acres, re-
spondent is: * ... '

(A). Prohlblted from usmg from sa,1d la,nds 0. acqulred any
greater volume of plywood,logs for’ use in any. softwood: ‘plywood
plant of the respondent than the average annual amount taken
from said lands by respondent in the three (8) years prlor to said
acquisition ;

(B) Prohibited from terminating (except for substantial
breach) any cutting contract timber deed or any other right held
by any other person other t,ha,n the person from whom such
timberland was acquired, in respeot of timber on such acquned
lands;

(C) Required to-offer for sale annually, on the open market
and at market prices, the same volume of softwood timber from
the acquired lands as that board footage constituting the average
annual open market sales of softwood timber cut from the ac-
quired lands during the three (8) calendar years endlng immedi-
ately prior to such acquisition by third parties having no interest
in the fee of such lands;

(D) Required, w1th1n suzty (60) days of any acquisition of such
interest, to file a report in writing with the Federal Trade Com-
‘mission setting forth in detail a description of the interest so ac-
quired and the information necessary to insure compliance with
the provisions of this order; and

(E). Prohibited from acquiring in any one yea,r more than
100,000 such acres. »
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l t s further ordered Tha,t for a perlod of ﬁve (5) years, from the
effective date, respondent is prohlblted from utilizing in its individual
softwood plywood plants now in operation any hlgher percentage of
pine timber purchased in the open market (which as used herein shall
mean all acquisitions of southern pine plywood timber other than
from lands held by respondent in fee), than the.percentage of such
timber utilized by the said individual plants of respondent from. -open -
market purchases made in 1972, except that the following plants of
‘respondent may purchase on the open market such logs up to the per-
centage set opp051te the plant llsted below e

) - ; . Percent’

. i Crossett, Arkansas Number 1. S e 20

- - Crossett; Arkansas Number 2. Lolall : - 20
.. Fordyce, Arkansas___.__.. , e 20

. Chiefland, Florida N : _ el 95

‘ Empona Vlrgmia____' S A el ) -9
" Russeliville; S. c ool OB RGPt ¢ S

‘Whiteville, N:C. wocolioz o Dol lol oo ai oo Do T sl 85

Promded however, That if any event beyond the control of respond-
ent shall " occur “which prevents respondent from cutting timber on
1lands held’ by respondent in fee, respondent shall be relieved of the
limitation on open market purchases, but only to the extent that such
event shall have prevented the acquisition of timber from lands held in
‘fee by respondent; and provided further, That within ninety (90)
days following the end of each of the five annual periods during which
this prohlbltlon is in effect, respondent shall file with the Federal
Trade Commission a 1eport showing compliance with the provision
of thls order. :
‘ 'PARAGRAPH 6

1t is further ordered, That for ten (10) years from the effective date,
respondent shall cease and desist from acquiring, directly or indirectly
through subsidiaries, or otherwise, for its use in the manufacture of
softwood plywood, from any person, firm or corporation other than
the manufacturer thereof or a regular dealer or distributor of such
equipment in the ordlnary course of such dealer’s or distributor’s
business:
(A) Any equlpment spemﬁcally de51gned for the manufacture
of softwood plywood;
(B) Any equipment specifically designed and theretofore used
in the manufacture of softwood plywood ; and
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(C) Any equipment .- thereafter converted by respondent,

~ directly or indirectly, into. equipment; spemﬁcally deSIgned for
_ the manufacture of softwood plywood; .

in the absence of prmr Federal Trade Cormmsswn approval of such

acqulsltlon ' o

PARAGRAPH 7

lt 8. further ordered That, for a pemod of ten (10) years from the
effectlve date, resp(__)ndent shall cease and desist from acquiring,directly
“or ‘indirectly; through subsidiaries, or etherwise, the whole or any
part of the share capital or assets of, or any other interest-in, any other
person, firm er corporation engaged in' the manufacture of softwood
plywood in the United States immediately prior to such acquisition,
in the absence of prior Federal Trade Commission approval of such
acquisition; Provided, however, That nothing contained in:this para-
graph shall preclude or be deemed to preclude respondent from ac-
quiring timberlands or any interest therein or tlmber in any form
{(including but not limited to stumpage, logs, veneers, chlps, sawdust,
- and cores) ; and, Further pro*vu?ed That nothing contained: in:this
paragraph shall apply to. purchases of lumber, plywood,: machmery,
or any other product, by respondent in. the regular conduct of its busi-
" ness from supphers in the regular conduct of their’ busmesses, or to
sales made by respondent in the regular conduct of its business.

PARAGRAPH 8

1t is further ordered, That respondent while it has voting control
of Louisiana-Pacific shall not cause or permit except in the ordinary
course of the operation of its business any deterioration in the value
of any of the plants, machinery, parts, equipment, timberland, or any
other property or assets of the corporations to be transferred which
may impair their present capacity or market value unless such capacity
or value be restored pI’lOI‘ to transfer.

PARAGRAPH 9

- 1t is further ordered, That respondent shall within sixty (60) days
after date of service of this order, and every ninety (90) days there-
after during the first calendar year following the effective date and
thereafter sixty (60) days following each succeeding nine annual
periods submit in writing to the Federal Trade Commission a veri-
fied report setting forth in detail the manner and form in which re-
spondent intends to comply or has complied with this order. All com-
pliance reports shall include such information necessary or pertinent
to insure compliance with the provisions of this order.
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It is further ordered, That respondent: notify the Cbmr:iis‘sioﬁ_ at; ,
least thirty (30) days prior to any proposed change in the corporate -
respondent such as dissolution, assignment or sale reésulting in the
emergence of a successor corporation, the creation or dissolution of

subsidiaries or any change in the corporation which may affect compli-
ance obligations arising out of the order.

FOREWORD TO APPENDICES 1 AND 2 -

The contracts relating to the purchase of raw material for use in
connection with the operation of the various properties described in
Appendices 1 and 2, together with all property leases and leases on
automotive and other equipment will be assigned to Louisiana-Pacific
‘Corporation by Georgia-Pacific Corporation. C ST

. APPENDIX 1 - -
" 'SAMOA DIVISION

This division, headquartered at Samoa, California, with timberlands
and plants located in the Northern California coastal area, manufac-
tures kraft pulp, lumber and plywood produects.’ B

Division assets include the following : :

Timber. Three major tracts of fee timber, involving 125,000 acres of
timberland. Timber is 71 percent redwood, 25 percent Douglas fir, and
4 percent other species. Annual harvest is approximately 800,000M ft.
Logging is performed by company and contract personnel.

Sawmills. Three redwood sawmills, located at Samoa, Big Lagoon
and Carlotta with a combined capacity of 214,000M ft. operate on a
two-shift basis with a crew of 680 men. Rough lumber is transferred
to three remanufacturing plants located at Eureka, Cloverdale and
Healdsburg. The remanufacturing plants process approximately
50,000M ft. per year and employ 210 persons. A studmill, cutting
60,000M ft. per year and glueboard plant is also located at Samoa.

Plywood. This plant, located at Samoa, employs 290 men and pro-
duces approximately 127,000M ft. (35'") of fir and redwood plywood
per year. , ,

Pulp. 600 ton per day pulp mill constructed in 1964-65 employs 275
people and operates on 65 percent fir and 35 percent redwood chips.
Redwood and fir chips come from G-P operations and from local mills
in the area. This mill produces bleached kraft pulp which is shipped
approximately 55 percent to export markets and 45 percent domesti-
cally. G-P converting plants are a user of this pulp.
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thp Ewport A new chip. export facility has just been completed
wherein G-P will supply redwood chips : for export and handle and
load fir chlps for other exporters o
- All plants are in good repair w1th many contmued capltal lmpmve-
ments being made Total Samoa d1v1smn employment is'1,800.

U'KIAH DIVISION _

The Uklah operations, headquartered at Uk1ah Ca,hforma, is made

~~up of 8 sawmills and one millwork plant. ‘Principal -products are

Douglas fir, redwood and white fir lumber, pulp chlps and moulchng A
total of 865 people.are employed. . N ‘ L

~~Division’s.assets include the followmg R

+ Timber. Fee timber invalves 157,500 acres of tlmberla,nd The tlmber
specles is principally Douglas-fir, along with some redwood; white fir
and pine. In addition to fee timber, the mills cut a substantial volume
of Forest Service timber purchased on the open market Logging is
performed principally by contract operators.
 Sawmills. 8 sawmills, located at Alderpoint, Covelo, Dinsmore, Fort

Bragg, Orrville; Potter Valley; Ukiah and Willits, California, have an
anhual rated capacity of 413,000M ft. A  remanufacturing or millwork
plant, located at Ca,lpella, Callforma, ;produces - door jambs and
mouldings. All plants are in-good repair and equipped with modern
milling equipment.

INTERMOUNTAIN DIVISION

This operation, headquartered at Coeur D’Alene, Idaho, c0n31sts of
seven sawmills and one planing mill located in southeastern Wash-
ington, eastern Oregon, and northern Idaho, and manufactures pine,
fir, hemlock and other white wood species of lumber and pulp chips.
A total of 765 people are employed in the division.
~ Division assets include the following :

Timber. Fee timber consists of 107,000 acres of timberland. The
timber species are principally pine, fir, hemlock and other white woods.
The mills are currently cutting a substantial volume of Forest Service
timber purchased on the open market. Logging is performed prin-
cipally by contract loggers.

~Sawmills. T sawmills located at Pilot Rock, Oregon, Walla Walla,
and Tone, Washington, and Post Falls, Moyie Springs, Chilco, and
Priest Rwer, Tdaho, have an annual rated capacity of 225,000M ft. A
remanufacturing or planing mill located at Sandpoint, Idaho, proc-
esses rough lumber produced at the Priest River and Chilco sawmills.
All plants are in good repair and equipped W1th modern mllhng
equipment.
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. WEATHER-SEAL DIVISION.

- The Weather-Seal Division is comprised of six plants manufactur-
ing complete lines of wood windows, doors and cabinets, and alumi- -
num windows and doors. About 50 percent of 1972 sales will be made
through the Distribution Division, with the balance sold by outside
salesmen or through Nu-Sash dealers.

The Orrville, Ohio, plant produces wood windows, most of Wthh are
- sold by outside salesmen,. This is a union plant employing 109 people.

Annual rated capacity (one 8-hour shift, five days a week) is 200,000

windows. G-P owns the 157,000 square foot plant, which is 13 years old
‘and in good condition. -

- The Ottawa, Ohio, plant produces wood casement wmdows, solid
core doors and kitchen cabinets. Windows and doors are sold through
the Distribution Division and by outside salesmen. Cabinets are pro-
- duced in six major styles and three colors with many size variations
and are sold through the Distribution Division. This is a union plant
employing 153 people Annual rated capacity is 75,000 windows,
200,000 doors and 125,000 cabinets. G—P owns the 351,000 square foot -
plant which is nine years old and in good condition.

The Caldwell, Ohio, plant manufactures aluminum windows used by
schools and offices as replacement windows. All sales are made outside
G-P, with Nu-Sash dealers handling about 50 percent of the volume.
This small, non-union plant employs 30 people. Annual rated capacity
is 126,000 Wmdows G-P has a lease option on the 24,000 square foot
plant which is four years old and in very good. condition.

The Winesburg, Ohio, plant produces aluminum storm doors and
windows for residential construction. All sales are made through the
Distribution Division. This is a non-union plant employing 152 people.
Annual rated capacity is 450,000 windows and 200,000 doors. G-P has
a lease option on the 41,000 square foot plant, which is 15 years old and
in good condition.

The processing operation at Norton, O hio, produces Nu-Sash alumi-
num windows and doors for residential replacement. The windows are
sold mainly through Nu-Sash dealers and the doors mainly through
Distribution Division and outside salesmen. This union plant employs
134 people. Annual rated capacity is 210,000 windows and 282,000
doors.

The extrusion operation at Norton, Ohio, produces aluminum sashes
from purchased aluminum billets. All production is used in the proc-
essing operation at Norton or is transferred to the Caldwell and
Winesburg plants. This union plant employs 88 people. Annual rated
capacity is 9 million pounds of extrusions.
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- The extrusion and precessing operations at Norton are both located -
in one 138,000 square foot plant whlch is owned by G—P It 1s 12 years
old and in falr condition. ‘

An: agreement may be reached W1th the Anaoonda Company to ac:
quire the metal operations of the Weathier-Seal Division which en-
eompass the plants at Norton, Caldwell and Wmesburg, Ohlo This’

s sub]ect to board approval of the Anaconda Company

TEXAS LO'UISIANA OPERATION S

These operatlons conslst of three plywood plants one partlcleboard

' _plant with another one under construction, five sawmills with another

one under .construction, and .one wood treating plant. Products pro-
duced are. softwood : plywood;: particleboard, . creosoted. poles. and
lumber. A. total.of approximately: 1,500 people are employed. Ly
Timber and Timberland.. Fee tlmber mvolves 118,000 acres - of . -
timberland. e
- Plants. The three*plywood 'plants located at Urama, L0u151ana New

Waverly, Texas; Corrigan, Texas, with an annual rated eapac1ty -of

499 million square feet, 34"’basis. : :

The particleboard plant. is at Uranla, Lours1ana, W’lth an annual
rated capacity of 72 million square feet 34’ basis; and one is under
construction at Corrigan, Texas.

Five sawmills, located at DeQuincy, Louisiana; Jasper, Texas,
Kountze, Texas; and two at New Waverly, Texas, have a total annual
rated capacity of 144,800,000 board feet; an addltlonal sawmill is
under construction at Carthage, Texas. -

One 1600M cu. ft. treating plant for creosote and Woman treating of
poles and lumber is at Urani-a, Louisiana. Raw material comes mostly
from Urania lands. Sales are primarily to public utilities for transmis-
sion poles. '

Miscellaneous. The Forestry Department which also operates the

~ treating plant, is responsible for managing the timber and procure-

ment of all raw materials for the plants.
KETCHIKAN (50 PERCENT OWNED)

The Ketchikan operations, located at Ketchikan and Annette,
Alaska, are comprised of a pulp mill and two sawmills. Georgia-Pacific
and FMC each share 50 percent ownership in these operations.

Pulp Mill. This modern 640-ton per day pulp mill, constructed in
1954, produces approximately 225,000 tons per year of dissolving pulp
for shipment to domestic and export markets. This pulp is used prin-
cipally in the manufacture of rayon fibers and cellophane film. Sub-
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stantial capital expenditures have been made over the recent years
to keep the mill up to date and modern. Approximately 500 persons
are employed.

Sawmills. Two sawmills located at Ketchikan and Metlakatla,
Alaska; with an annual capacity of 160,000M bd. ft. produce spruce -
and hemlock lumber, principally for export markets. The mills have
been recently remodeled and modernized. Total employment in the
two sawmills is approximately 190 people. -

‘T'émber. Approximately 200,000M bd. ft. per year of hemlock and
spruce logs for the pulpmill and sawmill operations are taken from the
Tongass National Forest under a Forest Service allotment program
through purchases at periodic sales conducted by the Forest Service.
Approximately 5,000,000M bd. ft. remain to be logged in the allotment.
A small volume of logs is available from fee lands and private owners.
Logging is performed by company and contract personnel. The timber
division employs 75 people.

APPENDIX 2

"LOUISTANA-PACIFIC.CORPORATION PLANTS AND MILLS JUNE 30, 1972

{Figures in thousands]

Rated - 1971
capacity production

Fil plywood plants (34’ rough—3 shifts):

- Samoa, Calif. (SQ. 6.) o o oo 127,000 137, 280
Southern pine plywood (34’ rough—3 shifts):

N 073 3 - s T 1 S 162,000 .. _____._
New Waverly, Tex . 162, 000 54, 950
Urania, La- e 175, 000 184, 600

Total (5Q. ) oo e 499, 000 239, 550

West Coast sawmills redwood specialty:

Big Lagoon, Calif _____ ... 46, 600 40, 695
Carlotta, Calif__ - U . . - 63, 000 57, 800
Cloverdale, Calif_. () )
Eureka, Calif.. . ) (1)
Healdsburg, Calif. . - e - R () 1
Samwoa, Calif .. 105, 600 97,040
Total (bd. ft.) e 214, 000 195, 535
Fir and western pine: .
Alder Point, Calif_ 42,000 - 40, 350
1 1
31,000 © 29,165
49, 000 47,235
42,000 34,100
Ions, Wash___. 32,000 26,365
Moyie Springs, Idaho. . 42,000 33,885
Orrville, Calif.__..____ 96, 000 79, 045
Pilot Rock, Oreg. ... - 58, 000 54, 805
Post Falls, "Idaho. ... _ - 31, 000 36, 640
Potter Valley, Calif ____ - 33, 000 28 950
Priest River, Idaho.__. N . 34,000 31 530
Sandpoint, Idaho.___ .- ® O]
Ukiah, Calif_________ 54, 000 51,790
Walla Walla Wash 2 e 20, 000 21,245

Total (bA. £t.) 564, 000 515, 105




1016 - FEDERAL:, TRADE : COMMISSION DECISIONS
Decision and Order 81 F.T.C.

LOUISIANA-PACIFIC CORPORA'I‘ION PLANTS AND MILLS JUNE 30, 1972—Contmued

Rated 1071
capacity . production

Spruce and hemlock:
Keatchikan, Alaska (50 percent OWnel‘Shlp) 100, 000 76, 010
Metlakatla, Alaska (50 percent ownershlp) 60,000 - 10,705
Total (bd. f6)--ooeeniiemmmmmmniocnmaens e leiemiencnnas SR 160,000 ' 86,715
Stud mi . SR e B
Fort Bragg, [07:1 1 S 56,000 . .51,830
Samoa, Calif ..___ - A 44, 520
Willits, Calif- - » ] ) 64,000 55,925
T (0 N emeieeeeiiiecieeeeec. 180,000 152,275

Southern pine sawm.llls
DeQuincy, La. (Chip-N-8aw) ..

Jasper, Tex.... 42, 000 : 9, 675
Kountze, Tex.. 20, 000 © 18,745
New Waverly, Tex. (Chlp-N- . 31,200 18, 855
TOtAL (DA. f6.) - e moms e e mmmimemmmmmmmmp cn et Do e S 129,200 . 77,275
Southern Pine stud milis: - . . ) o . iy . ’
New Waverly, Tex. (bd. ft.)y ... R SV SRS 15,600 ... S
Particleboard plants: ) U - -
Urania, La. (SQ. ft.) ccen oo oo oomeeemm o mnmmmmmmmmmmomemnea 72,000 91, 680
" Wood treating plants: o .
Urania, La. (G0 f6.) - o oo o e cccmm e 1,600 1,285
Pul;i)zplants A ) o o
tchikan A]aska—dlssolvmg pulp (50 percent ownershlp).- 225 210.91
Samoa, Calif. ~Jraft pulp . 210 171.99
. T T T o

Total (tons)

Kitchen cabinets, alummum and wood door aud wmdow plants
Caldwell, Ohio__..... LI i el
Norton, Ohlo (2 plants)
Ottawa, Ohio.___._..__
Orrville, Oth -
Winesburg, OBio. . oo e oo

1 Remanufacturing.
2 1 shift

LOUISIANA-PACIFIC CORPORATION 1972—1973 PLANT ADDITIONS JUNE 30, 1972.

Millions Approximate completion

Particleboard plants:

Corrigan, Tex. (8q. Tt 34" o oo i 90 March 1973.
Pine sawmllls
Carthage, Tex (Chlp-N Saw) (BA. ft.) caemceccacaccan i 33 Second quarter 1973.

West coast stud mi
Moyie Springs, Idaho (6276 15 4 79 T U 50 November 1972.
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AN THE: MA’I‘TER oF

MICA INC ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TR_ADE COMMISSION AN D THE FLAMM ABLE FABRIOS ACTS

Docket 0—2334 Complamt Dec.. 29, 19’7?f-Deczswn, Deo. 29, 1972;

Oonsent order requlrmg a Ohatsworth Georg;a, manufacturer and seller of
" carpets and rugs, among other thmgs to cease manufacturmg for sale, sell-.
ing, importing, or distributing any product,; fabric; or related matemal which-
fails to conform to an applicable standard of flammmability or regulation
issued under the provisions of the Flammable Kabrics Act, amended.

COMPLAINT

'

Pursuant to the prov151ons of thg, Federal Trade Comxmssmn Act‘
and the F lammable Fabrics Act; as amended and by wirtue' of-the
authorlty vested in it by said Acts the Federal, Trade Comlmsswn,;
having reason to believe that MIC&, Inc., a:corporation, and Willis:
Holt, mdnudually and as an officer of the said. corporatlon herein-
after referred to as respondents, have violated the provisions of the
said Acts and the rules and regulations promulgated under the Flam-
mable Fabrics Act, as amended, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest, hereby issues its complaint stating its charges in that respect
as follows:

Paracraru 1. Respondent Mica, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Georgia. Respondent Willis Holt is an officer of the said
corporate respondent. He formulates, directs, and controls the acts,
practices, and policies of the said corporation.

Respondents are engaged in the manufacture and sale of carpets
and rugs, with their principal place of business located at Chatsworth,
Georgia.

Par. 2. Respondents are now and for some time last past have been
engaged in the manufacturing for sale, sale and offering for sale, in
commerce, and have introduced, delivered for introduction, trans-
ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “product,” are defined in the Flammable Fabrics Act,
as amended, which products fail to conform to an applicable standard
or regulation continued in effect, issued or amended under the provi-
sions of the Flammable Fabrics Act, as amended.

494-841—73——65
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Among such products mentioned hereinabove were carpets and rugs
Style “Gypsy” or “Rebel” subject to Department of Commerce Stan-
dard for the Surface Flammablhty of Carpets and Rugs (DOC FF

1-70).

PAR 3. The afowsald acts and practlces of resPondents Were and
are in violation of the Flammable Fabrics Act, as amended, and the
rules and regulations promulgated thereunder, and agsuch constituted,
and now constitute unfair methods of competltmn and unfair and
deceptnre acts and practmes in comi ef 'tent and mean-’
1ng of the, Fed[e1 al Tra,de Comm1ss1 n Act :

DECISION YAND ORDER Peeen T

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof and the respondents having been” furnished thereafter with a
copy’ of 4/ draft of complaint which the’ D1v1$10n of Textiles and Furs’
proposed to present to the- Commission for its consideration and which,’
if issued by the Commiission, would charge respondents with violation
of the Federal Trade C'omrmsslon Act and the Flammable Fa.bmcs}‘
Act, as amended; and ' i

The respondents and counsel for the Commlssmn havmg thereafter”
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as requlred by the
Commission’s rules; and :

The Commission havmg thereafter considered the matter and hav-
‘ing determined that it had reason to believe that the 1espondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the followmg order:

1. Respondent Mica, Inec., is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Georgia.

Respondent Willis Holt is an officer of the said corporation. He
formulates, directs, and controls the acts, practices and policies of the
said corporatlon
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Respondents are’ enga,ged in’‘the manufacture ‘axid- sale’ oft’ ‘carpets

and’ rugs, ‘with the office aid pmnclpal place of busmess of respondents

located at C‘hatsworth G‘réorg'la
9. The Federal Ttade Commission ‘Has jurisdiction of the’ sub]ect
rnatter of thls proceedlng nd of the respondents, and the proceedmg

1s 1n the pubhc 1nterest

\ v ORDER
l tis ordered Tha.t respondent Mlca, Inc., & cox:poratmn, 1ts succesr
sors-and:assigns, and ‘its officers, and respondent Willis Holt, indi-
vidually and as:an officer:of said corporation and:respondents’ agents;
representatives: and: employees directly or:through: any:cerporation,
subsidiary; division; or-other device, do forthwith:cease and ‘desist
from ‘manufacturing: for-sdle, selling; offering: for:sale, in:commerce;
or importing into the United States, or:introducing, delivering for in-
troduction; transporting or-¢ausing to be transported:in eommerce,-or
selling or delivering after sale or shipmentiin commerce, any produet,
fabrie or related material ; or'manufacturing for sale; selling; or offer-
ing forisale, ‘any product made of fabric or related material: which has
been shipped or received 'in ‘commerce, as. “commerce,” “‘product;”
“fabric” and:“related material” are defined in the Flammable: Fabrics.
Act, as amended, which product, fabric or related material fails to
conform to an applicable standard or regulation continued in effect,
issued or amended under the provisions of the aforesaid Act.
- It is further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said
products and effect the recall of said products from such customers.
It is further ordered, That respondents herein either process the
products which gave rise to the complaint so as to bring them into
conformance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

It is further ordered, That respondents herein shall, within ten

' (10) days after service upon them of this order, file with the Com-
mission a special report in writing setting forth the respondents’
intentions as to compliance with this order. This special report shall

also advise the Commission fully and specifically concerning (1) the -
identity of the products which gave rise to the complaint, (2) the
identity of the purchasers of said products, (3) the amount of said
products on hand and in the channels of commerce, (4) any action
taken and any further actions proposed to be taken to notify customers
of the flammability of said products and effect the recall of said
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products from customers, and of the results thereof, (5) any disposi:
tion of said products since April 4, 1972, and (6) any actmn taken or
proposed to be taken to bring said ploducts into. conformance with
the applicable standard of flammability under the Flamma,ble Fab-
rics Act, as amended, or to destroy.said p,roducts, and the results of
such actions. Respondents will ‘submit with their report a complete
description of each style of carpet or rug currently in inventory or
production. Upon request, respondents will forward to the Commission
for: testmg asample of any such carpet or rug. - :

It is further ordered, That respondents- notlfy the Commlssmn -at
least:30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in-the emergence
of 2 successor: corpo'ration,' the creation or dissolution. of subsidiaries
or:any other: cha,nge in the corporatlon ‘which:: may aﬁect compllance
obligations arising-out of the order.:: j :

At is further ordered, That the respondent eorporataon shall forth-
with distribute a copy of this erder to each of its operating divisions.

1t is further ordered; That the individual respondent named: herein
promptly notify the Commission of the discontinuance of his-present
business -or employment and of his affiliation with:a new business or
employment. Such notice shall include respondent’s current. business
or employment in which he is erigaged as well as a description of his
duties and responsibilities.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.



INTERLOCUTORY, VACATING; AND
MISCELLANEOUS ORDERS

ITT CONTINEN TAL BAKING COMPANY
' Docket 7880 ' Order Aug. 1 1972 '

Order denying respondent’s motlon to set asxde Show Cause Order and assxgmng '
case to hearmg exammer to consider whether Commlsswns order of May
11, 1962 [60 FTG 1183], should- be modlﬁed and set aside.

ORDER DIREO'I‘ING HreariNG FoR REGEIPT OF EVIDENGE

The Commission on April 27,1972, issued a show cause order to th'e\
above-named corporation, as successor of Continental Baking Com-
pany, the original respondent to a final order issued in this matter oil
May 11,1962 [60 F.T.C. 1183],in a proceedmg brought under Section
7 of the C’layton Act. The show cause ‘6rder directed the’ corporatmn
to show cause why the proceedlng should not be reopened for the pur-
pose of modifying Section §'of the order, which had prohlblted respon-
dent for a period of ten years from acquiring any concern engaged in
the productlon and sile of bread and bread-type rolls withéut Com-
mlssmn approval by extendlng the prohlbltmn for an addltlonal five
years ' '

“In 'the show cause order it was asserted among otHer thmgs, that in-
dustry-wide ‘concentration in the production and sale of ‘bread and
bread-type rolls has increased since the issuance of the cease and desist
order and that ITT Continental Baking Company (hereafter referred
to as respondent) contributed to the increased concentration by reason
of various asset acquisitions despite the Commission’s order and citing
the fact that a United States District Court found respondent’s pre-
decessor to have violated the order on two occasions.

Respondent has filed an “Answer and Motion to Set Aside Show
Cause Order” and counsel supporting the Show Cause Order have
filed a response to said Answer.

In its Answer, respondent argues that since the order of May 11,
1962, was a consent order, the Commission lacks authority to alter it
without the consent of the other party. It also argues that since Sec-
tion 3 of the order expired by its own terms on May 11, 1972, it cannot
be reopened and extended.

We cannot agree. Section 11(b) of the Clayton Act authorizes the
Commission to reopen and alter, modify or set aside in whole or in part
an order issued under that Act whenever in the opinion of the Com-
" mission “conditions of fact or law have so changed as to require

1021
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such action or if the public interest shall so require.” The parties’
Agreement -Contailiing’ thie' Corisent' Ordér! in! this miaktér states that
the order entered “may be altered, modified. or set, aside in the manner .
provided, for other orders  We do not beheve that it can be serlously '
contested that the Comm13s1on has'z uthority to” reopen and- extend'a
consent order where 2 proper. showmg of need. thereof is made, 3ust asa
court may so extend the terms of an antitrust consent decree where
good cause is shown by the Government. See Ok'rysler Oorp v. United
States, 316 U.S. 556 (1942).. . . .. -~ . G5 g Dy
..On the other hand, we ] siarg,u,-,
ment tha,t, “a,violation of the ﬁnal order pro_hlbltmg acqulsrtlpns 1,s, 1n
and of 1tse1f ¥ * *a suﬂ‘iment basm for modificatipn ,
proposed modlﬁ ation of the order in thls  matter, ] 1f adopted, ;ls net to
serve as g, penalty . but.as a. remedlal measure to ensu,x;e‘t t ;the ur-
; the ormmal order'h s ] ; thi

this matter to a hearing examiner, as. provided in Section 3.72( ) ( 3)
of its, Rules. of Practice, ,for. ev1dent1ary hear;lngs on this. issue.
f&ceordmgly, ,

It is ordered, That respondent’s motlon to set asade the Show Cause
Or der at this time, or in the alternative for a fur ther hearmg on mat-
ters of law set forth in its Answer, be and it hereby is, denied..

1t is further ordered That this matter be. assigned to a hearmg ex-
aminer, pursuant to Section 3. 77(1)) (3) of the Commission’s Rules of
Practlce, for the purpose of receiving evidence i in support of and in
opposition to the question of whether the public interest requires that
this proceeding be reopened and the Commission’s order of May 11,
1962, be altered, modified, or set.aside in accordance w1th the Comnus-
sion’s Order to Show Cause herem dated Aprll 27,1972, :

Commissioner MacIntyre concurring in the: result
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FOOD FAIR STORES; INC., BT
. (1iDocket 18786 «
B.HACK CO4:INCY ET AT
sl Ty Dockets 8787 j :
JEWEL COMPANIES ING - ET AL
D S bagae 1 Doeket 8F88 v
: BORMAN E0,0DSTORE&* :
/Docket 8789:i 7 i+ =

:Order vaqatm ;mtlal decnswns in! t:hese eaSes‘and remandmg matters:to: tﬁe
L hearing, _exammex_g ﬁor furthgr proceedmgs { s

A IRYARTE T

All respondents, exceptrP-& R lrokérageff@o uanél Fraﬁk ."Con-
‘dello, havefiled: with: the Commission “mbtions” seeking to vacate land
set aside the initial; decisions issued by the hearing examiners irf thise
matters.

The Commission’s Rules of Practice do not provide for a motlon to
vacate an. initial decision. Therefore, respondents’ requests, in the
form presented, have no procedural standing and are improper. The
Commission, however, has- decided to treat respondents’ “motions”
as appeals from the initial decisions, and its ruling will bé on that
‘'basis. For this reason, it is‘uiinecessary to rule on the pending requests
by respondents in Food Fair Stores, Inc. et al. and H. C. Bohack Co.,
Inc., et al. for extensions of time to file appeal briefs.

The Commission is of the opinion that in the matters of Jewel Com-
panies, Inc., et al., Bormam Food Stores, Inc., et al., and First National
Food Stores, Ine., et al. the hearing examiner’s ruhn(r that respond-
ents are in default is proper, and the hearing examineris commended
for his action. The Commission believes ‘that a very close question
exists as to whether respondents were in default in the matters of Food
Fair Stores, Inc., et al. and H. 0. Bohack Co.; Inc., et al. -

 However, these matters are:not: purely private controversies and
there are involved' serious considerations of public interest. There- -
fore, a full exploration of the factual background and questioned
practices is desirable properly to protect the public interest:’ More
importantly, although we discount the argument made by the three
Tespondents based upon the alleged ambiguity in. our rules, it is
true that our rules are not categorically specific in the: respect
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relevant here. Indeééd, we wish to ' make clear at this time that the
provision of Section 8.12(a) of the Commission rules which permits
respondents ten days after service of an order denying a motion for
a more definite statement in which: to filé their answers does not apply
to motions for a more definite statemeént which are denied as untimely
filed and the rule will henceforth so be interpreted. To hold otherwise
would enable respondents to file’answers any time they wish merely
by preceding the answer with an untimely motion for a more definite
statement. Tn these circamstances, being mindful that the complaints
in these matters issued three yedrs ago in 1969 and of the delays that
have ensued thereafter, the Commission concludes that the public
interest will be best served by av01d1ng the time-consuming appeals
that would almost inevitably:follow the iniposition of default orders;
we remand these matters, therefors, to the hearing examiners for
further expeditions proceedings.

It is ordered, That the initial decisions in Docket No 8786, Docket
No. 8787, Docket No. 8788, Docket No. 8789y and Dockét: No: 8790 be,
and they hereby are, vacated and set aside; and the mattérs are
remanded. to the hearing examiners. for: further proceedirigs.

CROWN CENTRAL PETROLEUM CORPORATION
Docket 8851. Order, Oct. }, 1972-—M emorandum Opinion, Feb. 12, 1973.
Order and memorandum opinion denying complaint counsel’s application for

interlocutory review of the administrative law judge’s order requiring the
disclosure of Commission records.

OrpER DENYING APPLICATION FOR INTERLOCUTORY REVIEW

This matter is before the Commission upon complaint counsel’s
application for interlocutory review dated September 26, 1972 of the
administrative law judge’s order of September 20, 1972 requiring the
disclosure of Commission records and respondent’s motion for emer-
gency disposition dated September 29, 1972.

The Commission had determined to deny complaint counsel’s appli-
cation for interlocutory review for reasons which will be set forth in
an opinion which will follow this order.* Accordingly,

It is ordered, That complaint counsel’s application for interlocutory
review be, and it hereby is, denied.

*The opimon was issued by the Commissibn on February 12, 1973, and is reported
herdin immediately following the intérlocutory order and entitled Memorandum Opinion
on Order Denying Application for Interlocutory Review.
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* MeMoraNDUM OPINION ON OrbER DENYING A PPLICATION FOR
- INTERLOCUTORY REVIEW © L
‘ _|FEBRUARY 12, 1973 -

By order of October 4;1972, we denied complaint counsel’s applica-
tion for interlocutory review of a“September 20; 1972, order of the
administrative law judge directing disclosure of certain Commission
records and we indicated that our reasons for denisl would beé set
forth in a subsequent memorandum opinion. e

The factual background of the application for review is as follows:
on August 11, 1972, respondent moved under Rule 3.36 of the Com-
mission’s Rules of Practice for issuance 6f a subpoena duces fecum di-
recting production of ‘seven categories of’ documents from the Com-
mission’s files. The proposed specifications of the subpoena. were ap-
pended to respondent’s motion. Complaint counsel, on August 18, 1972,
filed their oppositioi to the ‘motion indicating their objections as to
each of the proposed specificgtions. By order of August 25, 1972, the
administrative law judge granted respondent’s motion as to proposed

specification 1; granted; in-part, responc ent’s'motion s to proposed
specification 2; denied respondent’s motion as to the balazice of the de-
mands; and instructed resporident to prepare and submit to the judge
for issuance a subpoena conforming to the order. Complaint counsel
did not appeal the ruling. Thereafter, on September 7, 1972, the judge
issued a subpoena duces tecurm which had been prepared by respondent
pursuant to the August 25 ruling.

On September 13, 1972, complaint counsel moved to limit the Sep-
tember 7 subpoena on essentially the same grounds as they had asserted
in their August 18 opposition. By order of September 20, 1972, the
administrative law judge denied this motion ruling that it was inap-
propriate with respect to a subpoena issued under Rule 3.36. It was
from this order that complaint counsel sought application for review
under Rule 3.23 (a) of the Commission’s Rules.

The question raised by complaint counsel’s application for review
is whether the September 7 subpoena was properly subject to challenge
by complaint counsel’s September 13 motion to limit or quash. We hold
that it was not. .

Rule 3.36 provides that application for Commission records must
be made in the form of a motion filed in accordance with Rule 3.92.
The latter rule allows complaint counsel to answer the motion. Com-
plaint counsel filed an answer in opposition, thereby joining the issue
as to whether or not the subpoena should issue, and, if it should, what
the scope of the subpoena should be. And, pursuant to the authority
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conferred by Rule: 3;’36(0) ‘the administrative law judge ruled on the
motion, granting it in partandidenying itin part.

Complaint counsel argue that an appeal could not have been taken
from the ruling since the subposena contemplated to be issued by the
rulmg did not actually exist on; August 25; but. bepa,me. available only
q,fter the )ti e for appeal had‘ela,psed They contend, in other words,:
that they had no way. of k g from the ruling what the specifica-;
tlons of: the subpoena would be, and hence, whether or not they Wouldg,-
want to seek an appeal. -

.. The August 25 I:uhng, f

i VIew, eftno uncerta,mty as to what>
adm1mstrat1ve law judge had.ordered,
September 7. subpoena Slmply eﬁ’ectuated the. clear;

d 'ﬁor clanﬁcatlom
he1r fallure to;

notior e ; .of: the, September 7 sub-»;
poena devu;,ted Ina.temga,ILy ;Erom the proposed speclﬁcatlons ruled upqn,;
by:the judge’s August. 25 ruhng. R y

..In short, it seemed clear from the; papers before us thz,t ne, dlspute,g
1n fact, ex1sted concerning what documents were directed for produc-:
tion under the August 25 ruling, that complaint counsel’s September 13
motion was simply an attempt to revisit issues previously ruled upon by.
the judge and that 1nterlocutory review, if desired by complaint coun-.
sel, should have been sought from the August 25 ruling. Accordmgly,
we denied ‘complaint counsel’s -application for interlocutory review
and an appropriate order was entered., ’

IT T CONTIN ENTAL BAKING COMPANY
Docket 7880. Order, Oct. 18, 1972.

Order: denvmg respondents motmn for reconsideration of provisions of a 1962

order- [60 F.T.C. 1183] ’ - : o

Oroer DenyiNe MOTION To RTCONSIDDR ,.

By order dated August 1, 1972 [paae 1021 herein], the Commission
dlrected that this matter be rLsswneo'l to a hearing examiner for the
purpose of receiving evidence on the questlon of whether the proceed-

ing should be reopened and the provision of the Commlssmn s order
of May 11, 1962, prohibiting certain acquisition for ’a pemod of ten_‘
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yéars be extended: for;an additienal five years. By motion filed Sep-
tember- 28,: 1972, respondenti;:IT'T..Continental . Baking . Company
requests the: Commlssmn toj reconsider, itsjorder directing, hearm(rs,
contendmg that in recerit conferences Commission counsel haye asserted
a’new; grotnd, ‘riot: eticompassed by the, Commission’s or;gmal show
cause order or its ordér setting the matter for. hearings.: ..., ; :
: Pursuant-to:our direetion; this:matter is now. before Admlmstratlve
La;w Judge Allard for adjudication’ pursuant:to Part. 3:of the, Rules
of Practice:-Section 3.22/provides that when; a; pr@ceedmg is before, an
administrative:law ;;judge: all: métiens therein (with one- _expgpmop,
not applicable here) shall/in the.first; instance be presented to him.
Although:the respondent: deneminates:itsimetion as ione of “reconsid+
eration’ of our prior order directing Hedrings, it.deals-ith a.question
of whether some of the evidence which: Commission counsel may intro-
duce'in the hearings is withini the scope of the pleadirigs, in: this case
the ‘ordér to'show rcause. This' type of: issue is-one that is commonly.
dealt with by administrative law judges during proceedings before
then; snd ‘any motion raising thié question shiould be a,ddnessed to: the
administrative 14w judge béfore whom: this cdseisi pending: i
Accordingly, for the reasons stated herem, respondent’s motmn for
reconsideration, dated September 28, 1972, is denied. It is so ordered.

LOVE TELEVISION & STEREO RENTAL, INC., ET AL.
- Docketo—2245 Order, Oct. 19,1972, I

Order granting in part respondents’ 1equests for copies of 1esp0nses to their
Petition for Mod1ﬁcat10nlof Order. in ‘Docket: C-2245.

OrpER GRANTING IN' PART AND DENYING IN PART REQUEST FOR COPIES
or- Respoxses To PrrrrioN, Request To Susmir WRITTEN
BRIEP'AND RequisT To. PreveNTt ORAL ARGUMENTS

. This matter is before the Cominission ‘upon the motion of respond-
ents Love Telev1s,1on and Stereo Rentﬂ Inc., et al. ﬁled September 11,
1972, in Whlch respondents requested that 1t ‘attorneys for the Com-
mission or any other party submits to the Commission any opinion
or reoommendatlon adverse to their Petition for Modification of the
Order in Docket No. C-2245, filed August 7, 1972, that they be
furnished with a copy of said opinion or 1ecommendatlon Respond—
ents also requested. that they be allowed to respond to said opinions
or ‘recommendations by - written brief, and that they be permlttcd to
present thelr case by oml ar, gument befme the Commlssmn : ‘
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On Septémber 6, 1972, the staff of the Commission-filed with the
Commission an’ answer to respondents®petition. The Commission
has determined that, pursuant to-Section 4.7 of the Commission’s Rules
of Practice, respondents shall receive a copy of any opinion or recom-
mendation adverse to their petition of August 7, 1972, which is sub-
mitted either by a person who is not employed by the Commission or
© an attorney of the Commission who performs any investigative or
prosecuting function in-connection with the proceeding. Therefore,
respondents should be furnished with a copy of the answer to their
pétition: The Commission has also determined that respondents’. peti-
tion ‘of  August'7; 1972, and the answer thereto contain sufficient in-
formation to enable the' Commission to render-an informeddecision
on the isswes raised therein and that the submission of further responses
or'the presentation of oral argument are Unnecessary. Accordingly,

It is ‘ordered, That respondents be furhished with -a icopy of the
answer to respondents’ Petition for Modification -of the Order in
DPocket No. C=2245.; . o' vl w0 i b w0

:Itis further ordered, That respondents’ requests to submit;a written

brief and to present oral argument be,and they. hereby. are, denied.: -

THE HEARST CORPORATION, ET AL.
Docket 8832. Order, Oct. 30, 1972.

_Order dealing with question of re-employment of administrative law judge who
is scheduled to retire prior to his completion of this case.

Oroer Disposineg oF CERTIFICATION OF MoTioNn

Before the Commission is a certification by Administrative Law
Judge Goodhope of a motion by respondents requesting the Commis-
sion to determine and recommend to the President that the public
interest requires the temporary re-employment of Administrative Law
Judge John B. Poindexter for purposes of completion of the trial
and rendition of an initial decision in this matter. In support of their
motion respondents show that commencing on April 11, 1972, twenty-
two days of hearings have been held in four cities and some fifty-five
witnesses called by complaint counsel have testified. Additional hear-
ings are to be scheduled with complaint counsel and respondent call-
ing additional witnesses. :

On September 21, 1972, the Acting Director, Office of Administra-
tive Law Judges, issued an order substituting Administrative Law
Judge Andrew C. Goodhope for Judge Poindexter. The latter will
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reach mandatory retirement age in November.1972 and under the Civil
Service Retirement. Act will automatically be separated from Federal
Service on the last day.of that month. It appears the hearings cannot
be concluded by thattime. . ;. ... L

- Respondents ‘inove  in . the alternative for an- order striking the
present record-and directing de novo hearings, contending that credi-
bility of ;witnesses will be an -issue in this case, and that one hearing
officer shoyld observe all the witnesses. - - - o T
- In their answer, complaint counsel join the respondents’ request that
Administrative Law Judge Poindexter be reemployed for the.purpose,
but do'not agree that de novo: hearings is the only other available
option. N T ST P Dol e REPEPE

- As: to respondents’. motion. that.'the Commission. determine and
recommendito the President that the public interest requires the tem-
porary-re-employment, of Administrative Law Judge Poindexter, the
‘question- of: réquesting extension: of employment of a }hearing“oﬁi(iex.ﬁifs
not within. the.scope;iof the. Commission’s adjudicatory powers, bt
is.an administrative, decision that lies:solely within the authority of
‘the.Chairmanof the Federal Trade Commission; Reorganization, Act
of 1949,:63 Stat. 203, as amended, and Reorganization Plan No. 8 of
,195_'0,: 64 :Stat. 1264.- As.indicated :in ;previous. interlocutory .orders in
this case, the Chairman is not participating in any adjudicative aspects
of this proceeding. However, in his role as head of administrative
operations of this agency, he has informed the Commission that itis his
policy not to seek extensions of employment beyond the compulsory
retirement age of employees under his supervision, including hearing
officers, and that no such extension or re-employment will be sought
in this instance.

In his certification of the above motion, Administrative Law J udge
Goodhope indicated that “under controlling authorities” respondents’
alternative motion to strike the record and commence de novo hearings
would have to be granted should Judge Poindexter’s employment not
be extended. Complaint counsel, as an alternative, urged that Judge
Poindexter could be requested to submit a report to the new admin-
istrative law judge including his assessment of the credibility of wit-
nesses whom he saw and heard. Administrative Law J udge Goodhope
did not comment on this proposed -alternative, but cited Gamble-
Skogmo, Inc. v. Federal Trode Commission, 211 F. 2d 106 (8th Cir.
1954) and 2 Davis, Adm. Law Treatise, § 11.18, p. 113, as “controlling”
and as requiring de novo hearings.

However, we do not read the decision in Gamble-Skogmo as auto-
matically foreclosing other possible alternatives. In that case, the one
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hearmg examiner who heard all the witnesses retired and the initial
decision “was prepared” by his successor “who' did not hear any of the
Witnesses and who had tiot received @ report from'the first examiner as
to his assessment of the credibility of those ‘witnéesses 'who' gave con-
flicting testlrnony The ‘case stands for' the: pr0p051t10n that :where
credibility ‘évaluation of witnesses constitutes an important aspeet of
the case, démeanor evidence should be: preserved -9 -Davis; Adm. Low
Treatise § 11.18; Appalachia Power Co.v. P.P.C., 328 F. 2d 237 (4th
Cir. 1960). But as Professor Davis has’ ‘suggested, this can be accom-
plished’ by having the first hearing officer miake a report on the credi-
bility of witnesses he has heard prior to the time hebecomes
unavailable to the agency. 2 Davis, Adm. Law T'reatise, p. 113.*

As to questlons of credibility that may arise should respondents call
‘witnesses whose testimony’ 'directly conflicts with the'testimony given
'by witnesses who'have already testified, ‘respondents can always be
g1ven the opportumty to have the latter witnesses recalled:so thit the
new administrative law ]udge ¢dn also observe their demeanor while'on
the witness stand. See George McKibbin & Son; 56 F.T.C. 1645 (1959) .2
T We think the administrative 1aw judge,in ruling'on the respondents’
alternative motion, should ‘consider whether these alternative’ pro-

éedures would be appropriate in’the circumstances of this case.: In
making such a determination, he should feel free to consult with Ad-

ministrative Law Judge Poindexter, as well as hearing from the
parties.
The.matter is remanded for further proceedings. It is so ordered.
Without the participation of Chairman Kirkpatrick and with Com-
missioner MacIntyre agreeing only to the result of the remand for

further proceedings.

11t is not unprecedented for more than one hearing officer to each file reports on the
part of a case in which each presided. See Note, “Replacing Finders of Fac¢t—Judge, Juror,
Administrative Hearing Officer,” 68 Col. L. Rev. 1317, 1334 n. 97 (1968) (“it is common
practice in the ICC to have different examiners hear the evidence offered by different
parties”) ; Davis, Adm. Law Treatise, 1970 Supp., p. 431.

2In the McKibbin case, the Commission reviewed the holding in Gamble-Skogmo, and -

stated :
“This case cannot be considered as authority for respondents broad position that a

trial de novo must be granted whenever the credibility of witnesses who have testified
before the original hearing examiner is in issue. * * * [I]t is belleved that in most
instances the parties’ procedural rights would be fully protected if the witnesses who
have given conflicting testimony are recalled solely for the purpose of cross-examination.”

The Commission upheld the hearing examiner’s denial of a motion for a trial de novo.
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UN ITED BRANDS COMPANY
Docket 8835, Order “Oct. 30 1972.

.Order denymg t;he request of a nonparty to proceedmg pexmlssmn to ﬁle mter-

A.PPEAL

to file an mterlocutony appeal from s’ rulmg of the ad
judge denying Garin’s request for in camera treatment o e'spondenf’s
Exhibit 81 (hereinafter “RX- 31”) This exhibit contdins information
submitted by Garin pursuant to a subpoena issued upon respondent’s
request Although the administrative law judge denied Garin’s request
for in damera théatment, ‘he’ did ‘order ‘that RX: 8% shall remain in
- comera pending further order by him or.the, Commission. Also, he
ruled that the denial of in camera treatment presented a reviewable
question under’ Séction 3.23 (b) of the Commlssmn s Rt les of Practlce
" The Commission has determined that it can review the administra-
tive law judge’s decision denying in camera treatment for RX 31 after
he renders his initial decision and the Commission has before it the
entire record, which includes the papers Garin has filed in support of
its appeal. If RX 31 remains én camera until the Commission can so re-
view the administrative law judge’s denial of in camera treatment,
Garin’s remedy will be adequate. The Commission has, therefore, deter-
mined that the denial of in camera treatment is not an appropriate mat-
ter for an mterlocutory appeal. Accordingly,

It is ordered, That Garin’s application to file an 1ntel locutory ap-
peal be, and it hereby is, denied.

It is further ordered, That RX 31 remain ¢n » camera until the Com-
:mlsswn orders otherwise.

KELLOGG COMPANY, ET AL.
Docket 8883. Order, Nov. 1, 1972

Order denying- applications of General Foods Corporation and the Quaker Oats
Company for review of order denying their motions to be dropped as parties.

Orper DENYING APPLICATIONS OF GENERAL Foops CORPORATION AND
taE Quaker Oars CompanNy ror Review or Orber DenvINg
Tuemr Morions To Be Drorrep As PARTIES

This matter is before the Commission on the applications of General
Foods Corporation and the Quaker Oats Company for review of the



1032 FEDERAL TRADE COMMISSION DECISIONS

Order 81 F.T.C.

-- L

as parties to this proceedmg 'and the oprS1t10n _vby complaint counsel
thereto. ‘ '

- 'The ‘Cominission has determmed that apphcants have failed to dem-
‘onstrate any error in the ac inistrative law judge’s order. Apphcants
will not be denied a fair ‘hearing by their ]omder as parties in one
“gdjudicative’ procesding, and joinder is proper ‘in this proceeding as a
matter of law and policy. Therefore, -

-t is ordered, That the applications. of General Foods: Corporation
_and, the Quaker Oats Company for. review. of the. administrative law
.]udges order: denymg their:motions to be dropped as, parties be, and
‘hereby. are,, demed e e
., Without the concurrence ol Conmu oner Maclntyre

?*Dooket 8818 i Order, NW. 3,

TVenor: 3, 0.U, P/ Inc,,
proper substantlatlon

. OBDER ‘or THE CbMMISSION

This matter is before the Commission on & motion by intervenor
S.0.U.P., Inc. (hereafter S.0.U.P.), filed with the Secretary Septem-
ber 6, 1972, that the Commission pay its Bill of Costs.

Whereas the Oomx‘nission had previously granted S.0.U.P.’s motion
for limited intervention in the proceedings and thereupon granted
S.0.U.P.’s request to proceed in forma pauperis for the purpose of
filing briefs and documents, and whereas the Comptroller General has
advised the Commission that the payment of intervenors’ costs is
within the discretion of the Commission, and the Commission having
determined that payment of S.0.U.P.s expenses would be a proper
exercise of that discretion: ‘

It is ordered, That intervenor S.0.U.P. shall be paid by the Com-
mission those of its costs identified in its Bill of Costs for which it sub-
mits proper substantiation.

Commissioners MacIntyre and Dennison not concurring.
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GROLIER, INCORPORATED, ET AL.
Docket. 8879. .. Order, Nov, 3, 1972.

Respondents motion to di mlss the complalnt f01 failure to ]Olll mdlspensable
partles demed '

ORDER DENYING Moriox To Dismiss

ThlS matter is before the Comnussmn upon the ce ee,tion of
October 26, 1972 by the ad,tmmstx;a;;lve law ]udge of respondents’
. motion to d1sm1ss the complamt filed June 9, 1972 and complamt
counsel’s answer in’ opposition: thereto filéd June 20; 1972. B
© - The cettification relates:to: respondents’ :contention that the order as
‘proposed would ‘affect ‘the éontractual ‘rights of third- parties and,
-absent their joinder as' mdlspenswble parties; the complamt’ should be
disinissed. Only ‘vecently :did ‘thé' Commission: have the: occasion  to
consider a similar coritertion‘in the “doft drink bottling company”
- casgs. Ddcket Nos. 8853-57-and 88595 Cbca-Cola Company v. F.T.C,
. 349 B Suppr670 (N.D. Ga. 1972) (dismissed for lack of subject matter
jurisdiction, appeal ‘periding); Pepsico Ine. v. F.T.0.,343F. Supp.
396 (S.D. N.Y.1972) (dismissed forlack of subject matter jurisdiction
appeal pending); Seven-Up v. F.1.0.,:349 F. Supp. 551 (E.D. Mo.
1972) (dismissed for lack of subject matter jurisdiction). In those
cases the Commission reviewed the precedents applicable to this issue
and concluded that third parties whose contractual rights will be
affected by the issuance of an order to cease and desist are not neces-
sarily indispensable parties to the proceeding from which such an
order may issue. Crush International Ltd, Docket No. 8853, Order
Ruling on Motions to Dismiss for I‘aﬂure to Join Indispensable
Parties, March 23, 1972, 3 CCH TRADE REG. REP. 19,954. Based
on the authomtms set out in Crush International, the instant motion
will be denied. Accordlnoly,

It is ordered, That respondents’ motion to dismiss the complamt for
failure to join indispensable parties be, and it hereby is, denied.

494-841—73——66
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JEWEL COMP&NIES} ING,, ET AL
“Docket 8788. -+ -Order, Nov.'10,1972.

Order denymg motmn to dIsmlss as fo certam respdndents grantmg apphcatlon
for review of judge's grant for issuance of subpoena ; setting dside the said
grant, and quashmg the subpoena

ORDER Ruyrine ox ADMINISTRATIVE LAW J UDGE’S CERTIFICATION Fireop
" Ocroser 10, 1972 "anp C ,AINT COUNSEL 5 APPLICATION s

FOR REVIEW F ILED 00'

[

ThlS matter is before the Comm1ss1on on two separate requests (1)
the administrative law judge’s certification filed October: 10, 1972, of
the motion. of respondents. Jack Stires, Inc.; a corporation, and,John
C. Stires IT, individually-and as an officer of Jack Stires, Inc:, to.dis-
miss the complaint as to them ; and (2), complaint, coungel’s application
for review, filed October 3,;1_972,»0f the order of the administrative
law judge of September 26, 1972; granting' the application of respond-
ent Jewel .Companies, Inc., for the issuance of a subpoena:for .the
productlon -of certain Commission records;; Respondent Jewel Com-
panies, Inc., on October 18,1972, filed:an answer in- opposmon to com-
plaint counsel’s apphcatlon for reviewr . . RITRRERE

1

The Motion to Dismiss

On September 12, 1972, respondents Jack Stires, Inc., and John C.
Stires IT filed with the administrative law judge a motion to dismiss
the complaint as to them on the grounds that Jack Stires, Inc., was
merged into another corporation, Parker Farms, Inc., in 1969, and
that thereafter Jack Stires, Inc., ceased to exist;? further, that John
C. Stires IT has retired, and did retire prior to the merger, from the
fruit and vegetable brokerage business and has no intentions of re-
entering such business in the future.?

1 Additionally, complaint counsel, on October 25, 1972, filed a supplemental memo-
randum of law in connection with their application for review.

21In his affidavit John C. Stires II states in part that on September 22, 1969, an agree-
ment of merger was filed with the Corporation Commission of the State of Arizona,
pursuant to which Jack Stires, Inc., was merged into Parker Farms, Inc.; that a copy
of the agreement was filed with the Secretary of the State of Califormia on October 3,
1969, and as of these dates Jack Stires, Inc., ceased to exist.

3In his affidavit John C. Stires IT states in part that he ceased engaging in fruit and
vegetable brokerage transactions several months prior to the dissolution of Jack Stires,
Inc.,, and has not been directly or indirectly engaged in such business since that time.
He further states that he has no intention of ever being engaged in the fruit and vegetable
or food brokerage business in the future and that his retirement from the brokerage
business was the result of business and commercial considerations and was in no way
related to the instant proceeding.
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Complamt counsel ﬁled‘ ' answer'to ‘thé m on, in which they: dis-
pute the claims of’ the moving respondents and’ asseft that'a number
of ‘circumstances, stich' as the continued use’of the 3fa,m11y ‘name’'in a
niew entity styled Stires "Bros., Inc., the fact that stich new busmess
operates otit of the sam  address as'that’ 6f Jack Stires, Tnc.; and other
factors, show’ tha m essence the Stn‘es brokerage busmess 1s a con-
tinuing affair. ~ i IR
.. The moving respondents replled to cmnplalnt counsel’s answer on -
October 4, 1972, ahd' submitted ‘an ‘additional affidavit by John C.
Stires IT1. In this answer- they represent that there is no rela,tlonsh.lp
between the new corporatiofi, Stirés Brother'; Inc. and the movmg
respondents.* RIS : ‘

The administrative law judge, in his certlﬁcatlon, recommends that
the motion be granted.® He believes the situation is similar to that in
Borman Food Stores, Inc., Docket No: 8789, wherein the Commission,
by an order issued August 3, 1972 [p. 201 herem] dismissed the com-
plaint as to' certdin of the- respondents Frank V. Condelloand P& R
Brokera.ge Co."Tiv' the ‘opiniion’' of ‘the: administrative law judge, the
moving respondents have made’ a showing: that' they -are out of the
brokerage business; that they have been out of it for three years, ‘and,
finally, that there is no' 'Teasonable expectation they will reenter.

We disagree with the administrative law ]udges conclusions and
his recommendation on this question. There is a substantial dispute
here on questions of fact which we do not believe can be disposed of
on the basis of affidavits and counsel’s representatlons. First, there is
the question whether or not Stires Brothers, Inc., is a continuation of
the old firm. Complaint counsel contend that it is, and the representa-
tions made in affidavits and otherwise are 1nadequate to resolve the
issue. There are also the questions of whether or not John C. Stires 11
has gone out of the fruit and vegetable brokerage business and will
not return to it. These questlons are not necessarily resolved by an
affidavit of discontinuance since such, without more, may not be suf-
ficient to warrant dismissal as to an individual. See, for example,
Lester 8. Cothermanv. Federal Trade Commission, 417 F.2d 587 (5th
Cir. 1969). The Borman case, relied on by the administrative’ law

4+ The affiant, John C. Stires ITI, states that Stires Brothers, Inc., is operated by the
son and by the brother of John C. Stires II, the named individual respondent, and that
while Stires Brothers, Inc., engages in the fruit and vegetable brokerage business there
are significant differences in the buyers and sellers with which it deals compared with
those with which Jack ‘Stires, Inc., dealt. This affiant further states that there is no other
connection between the new business and the moving respondents. and that the address
is the same because such is the former residence of John C. Stires II, who sold it to his
brother, Buel Stires, an officer in the new business, Stires Brothers, Inc.

5 The adminlstrative law judge certified the matter because he believed the motion was
nddressed to the Commission’s administrative discretion.
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]udge, does not constitute a. precedent for dlsmlssal here. That case is
d1v1dual Frank C Condello and as.  to the brokerage partnershlp,
P&R Brokerage Co of which he was. the sole operator, on. the basis
of a showing that Mr. Condello planned to retire because he was in ill
health, over seventy. years of age;and under, strain caused by the litiga-
tion and several deaths in his family. No showmg has been, made here
of any circumstances of similar significance. - .

» In summary, we.do not believe that the questmns ra,lsed here should
be de(',lded on a partlal record.. Accordmgly, we will deny the-motion
to -dismiss the complaint as to; Jack :Stires,, Inc a corporatlon and
John C Stires IT, an 1nd1v1dual :

Complamt Counsel’s A bt

The seoond ,questmn befo;re the Commlssmn is complamt counsel’
apphcablon for review.of: the: admlnlstraHVe law;judge’s order. grant-
ing ‘respondent Jewel Companies, dnc.’s application, for. issuance, of
a; subpoena requiring the production-of-certain:records. in . the..Com-
mission’s files for the purpese of discovery. The:documents. so,ughg in-
clude internal communications, minutes and records concerning the
Commission’s decision to issue a complaint against respondents herein
and complaints against others engaged in the frult and. vegetable

brokerage business.

More specifically, the demand covers documents, among others, as
follows : memoranda, communications and minutes relating to a mo-
tion filed May 23, 1969, entitled “Motion To Refrain From Issuing
Proposed Complaints In Shipping Point Broker Cases;” the minute or
related document concerning the decision to issue complaints as de-
seribed in a communication from the Secretary of the Commission to
“Respondent” dated March 24, 1969; the minute or minutes relating
to the determination to issue the complaint against “Respondent;”
communications or memoranda relating to recommendations to issue
complaints as ‘a result of the investigation by the Commission of the
fruit and vegetable brokerage practices; communications with trade
associations, legislators and others with regard to issuance of desig-
nated complaints; certain minutes and communications relating to
the matter of Jack Herzog & Co.; memoranda showing the Commis-
sion’s policy to consider or not to consider the public interest in con-
nection with decisions to issue the complaints; and other described
documents.
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The administrative law judge, in his order of September- 26, 1972,
granting ‘respondent Jewel Companles request - for productlon, as-~
serted that the relief sought by the respondent in this instance and that
sought and obtained in‘a United States District Court, Jewel Com-
panies, Ine. v. Fedeml Trade OOmmzsswn, Civil No. 69-C-1673
(D.C.N.D: 1L, motion for’ ‘production’ of documents granted’Au-
gust 15; 196‘9)‘, aré the same. He concluded that the government had
its full’day ‘in court ot the issue of production: of the Cominission’s
records, that it had lost; and that it cannot now, under the dootrmef
of collateral estoppel, abtack the orderissued: by the court. o

Complalnt courisel, in their petition for- review, argue that respond-
ent Jewel Compames, Inc. has hot made the Showmg required by Com-
mission rule Section 8.36."They' also contend' that the district court
order in the Jewel C’om;vcmie‘s, Iné: case, supra; relied on by the ad-
ministrative law judge is not binding because the order thereln for:
production “never became finalized, and was never: pub in issue, ahd
directly deterniined by a Court of competent ]urlsdwtlon” (complalnt‘é
counsel’s: application, - page 6). Complaint counsel; ‘in’ theit: supple-
mental memorandum, aigue that rés yudwa,ta and related doctrines
accord finality-only to a valid final judgment and that the unappealed
interlocutory order in this cdse is not entitled to res: judicata effect.

In an adjudicative proceeding an application for subpoenas_for
confidential documents of the Commission must be made under Com-
mission rule Section 3.36. This rule requires, among other things, a
showing of general relevancy of the material or information and the
reasonableness of the scope of the request and a showing that the ma-
terial or information is not available from other sources. Respondents
have not adequately complied with the requirements of this rule. ‘

The claim of respondent Jewel Companies, Inc., that the district
court action (Jewel Companies, Inc., supra) in effect remanded the
respondents to the administrative proceedings for the production of
the documents and a preliminary adjudication of the jurisdictional and
statutory issues being litigated (see page 5, application for issnance of
subpoena filed August 14, 1972) is rejected. The collateral action in

¢ The citations and the history of this litigation are as follows: The District Court
for the Northern District of Illinois on November 28, 1969, found that there was no
basis at law to support a motion to dismiss complaint, and that the court had jurisdiction -
of the subject matter and the parties. The court certified the question to the court of
appeals and leave was granted to appeal; Jewel Companies, Inc. v. Federal Trade Com-
mission, Civil No. 69-C-1673 (D.C.N.D. Ill.) ; Jewel Companies, Inc., et al. v. Federal
Trade Commissipn, 432 F. 24 1155 (7th Cir. 1970) ; on remand from circuit court, Jewel»
Companies, Inc. v. Federal Trade Commission, No. 69-C—1673 (D:C.N.D. I11., decision
and order August 17, 1972) ; Jewel Companies, Inc. v. Federal Trade Commission, appeal

docketed, No. 72-1382 (Tth Cir.).*
*Judgment in favor of the Commission entered March 15, 1973.
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the-district court does not; require, the. production, here sought. Upon
the appeal of the district. court. decision, the Circuit Court, of Appeals
for the Seventh Circuit held:that the district conrt-had no: Jurisdiction.
over three of the four:claims, made by respondents and, with. regard,
to-the nemaining clajm, that i I8y, the assertion that.Commissioner Mac-
Int;yre did not properly exerc1sa hlS statutcry dlscretlon in votmg for

t1on ) ,.as mherenbly 2 lega,l‘one and d1d not 1nvolve factual cons1dera-

tions. Jewel Companies, Ina,at v Federal Trode Commission, 432,

F. 2d 115541159 .(2d Cir. 1970). The; d;stnct eourt, in;its decision and
order;on remand,also found that, there was no further. factual issue-to,
be decided;and held that Commissioner; MacIntyre. wvoted properly by,
exercising his.discretion.in.faver of i issuance.of the complaint. Jewel,
Companies; Ine.. v.iiFederal Tredg. (lowmzwswn, No. . 69-C-1673
(D C N D Ill March 17 197 2) Thus,; all isanes, were. decuied in the

i Mor over, thene 1s no: other support fo,r Jewel C’om;mmes posltwn
tha(;;t,hg result of the court adjudication.wasito rémand the matter to:
the Commission for the resolving of the .issues at the administrative
level. Of the claims made by the respondents in their collateral action
it appears that the documents here sought could have relevance pos-
sibly: only to two of: them-+that is, the claim as to Commissioner Mac-
Intyre’s exercise of his discretion and the claim the Commission did
not make a finding that the issuance of the complaint was in the public
interest. The former. claim was found by the courts not to involve a
factual issue; the latter, we think, was disposed of by the circuit court
where it holds there is'nothing in the language of Sections 2(c) and:
11 of the Clayton Act,as compared with Section 2(a) of that Act and:
Section 5 of the Federal Trade Commission Act; which requires a find-i
ing that-the issuance of the complaint be-in the public:interest. The
court further stated that the plaintiffs there were attempting to inter-.
fere with the discretion of the Commission in issuing its complaint: and
the courts have no ]uusdlctlon to de01de such mhelentlv prosecutomal.
decisions.

The case of George H. Lee Co.v. Fedeml Trade Commission, 113 F..
2d 583 (8th Cir. 1940), relied on by the administrative law judge to:
support his position of collateral estoppel is not controllmtr here. In.
that case a-district court, in a Separate libel suit, prior to the Com-
mission action had resohed the basic issue of the alleged falsity of
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that respondent’s advertising.; Later, the:court of appeals on review of
the Commission’s case held the Commission could not, on an issue set-
tled by a court of competent ‘jurisdiétion, Tedch % contrary conclusion.
The Commission here;is.net.; gomg contrary toan issue finally settled:
by a ¢ourt. Thus, the Lee case i$ clearly distinguishable. e
“The tecords sought; to the extent they exist; would cover: conﬁdentlal
internal memoranda and papers of the Commission, 1nclud1ng those
which relate to the mental processes of the.Commissioners. The courts
have not generally allowed any such 1nqu1ry In Sterlmg Dmg, Ino

i ery, it 'éver, fBr thls Tind of it
t’féibr“d ary step, not ‘4 Totitin - Re ,
s’ failed éntirely to ]ust1fy any such ‘ex-
edmg In the‘ 'llateral su1t Jewel 00m—*

tyre’s staterer ; '
§holdtHe admmlstra-

‘It is ordered, That the ‘motion to dismiss the complamt as to J ack’
Stires, Inc., a corporation, and John C. Stires IT, an individual, certi-
fied to the, Comrmssmn by. the admlmstratwe law ]udge on October 10,
1972, be, and it hereby is, denied.

- It is further ordered, That complalnt counsel’s apphcatlon for re~
view of the admlmstratlve law ]udge’s order granting respondent
Jewel Companies, Tne.’s application for issuance of a subpoena, ﬁled
October 8, 1972, be, and it hereby is, granted.

Itis fwﬂm* ordéred, ‘That the administrative law judge’s order ﬁled
September 26, 1972, grantmg application for subpoena requiring the
production of documents, papers and other materials in the records of
the Federal Trade Comm1ss1on, be, and it hereby is, vaca,ted and set
aside.

It s fm'thew ordered, That the ‘subpoena duces tecum issued by the
administrative law judge October 5, 1972, in connection with this mat-
ter, addressed to the Secretary of the Commission, Charles A. Tobin,
returnable November 7, 1972, be, and it hereby is, quashed.
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FROZEN FOOD FORUM INC ET AL

Docket 8890 Order, No'u 10 19'72

Upon its own: tn'otlon, the ‘Commission quashes four subpoenas after determining
that validity of the Aug. 15; 1968 order is not relevant: to:admissibility of
said evidence or any discovery by complaint. ceunsel that might flow from
such ev1dence

“ ORrDER QUASHING SUBHOENAQ

Thls matter is before the Commlssmn upon 1ts own motlon On
September 29, 1972, administrative law 3udge Wllham K. Jackson
granted respondents’ application for the issuance of subpoenas duces
tecum to certain past and present employees of the Com,ml,sswn, and on
October 12, 197 2, subpoenas were- issued purspant:to that.order, J udge
Jackson stated in his order tha the purpose of the. eubpoenas is to ob-
tain doouments which rela,te to the partlolpatlon or npnpartlclpa.tlon_.
of members of the Commlssmn and:the Secretary in the issuance of
the order. ot the Commlssw,n, da.ted Aqgust 15, 1968 denymg motions
to quash. subpoenas issued July 18, 1968; His Qrder; ypparently based.
upon his ruling at the pretrial hearmg that the “yalidity of said Order
[of August.15, 1968] raised threshold factual questions that had to be
resolved by him before he could rule on the adrmss1b1hty of the evi-
dence so obtained or any discovery by complaint counsel that might
flow from such evidence.”

The Commission has determined that the validity of the order of
August 15, 1968, is not relevant to the admissibility of said evidence
or any discovery by complaint counsel that might flow from such
evidence, and, therefore, the subpoenas issued pursuant to the admin-
istrative law ]udge s order of September 29, 1972 should be quashed.
Accor dmgly,

1t is ordered, That the subpoenas issued by Administrative Law
Judge William K. Jackson to Charles A. Tobin; Joseph W. Shea;
Doris Neuman (correctly spelled Naumann); and ~John Doe, whose
initials are C.T.A., an employee in the Office of the Secretary of the
Federal Trade Commlsswn, be, and they here are, quashed.

Commissioner Dennison not participating in this action.

3
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GEORGIA-PACIFIC CORPORATION
- Docket 884S. Order, Nov. 21, 1972. .

Order denymg motlons to 1ntervene and rece1v1ng such motlons as comments
and as bnefs amwus‘cunae in connecnon Wlth Commlssmn S cons1derat10n
~of'the settlement proposal :

OgrpER DENYING MOTIONS To INTERVENE AND REOEIVING MOTIONS A8
COMMENTS ANDAS BRIEFS Amicus Curiae -

This matter is befors the Commission upon the filing of two motions
to intervene. Southeastern Lumber Manufacturers Association (South-
eastern) on November 10,1972 filed & motion to intervene in this pro-
ceeding pursuant to Section 3:14 of the Commission’s Rulés of Prac-
tice and Seetion 5 ( b) of the Federal Trade Commission Act. It seeks
intervention for the purpose of expressing its views on the proposed
settlement in the proceeding certified to the Commission by the ad-
ministrative law judge on November 7, 1972: Complaint counsel on
‘November 17, 1972 aiid the réspondent on November 16 1972 ﬁled
answers to Southeastern’s motion to intervene.

The sécond motion: to-intervene was filed November 17, 1972 by the
following corporations: Forest Sales Corporation, Greensboro Lum-
ber Company, Burt Lumber Company, McCormick Wood Products,
Inc., E. F. Cox Lumber Company, J. F. White & Sons, Inc., Culpepper
Lumber Company, Wisham Hall Lumber Company, and Union Point
Lumber Company. These corporations seek to intervene in this matter
in accordance with Section 5 (b) of the Federal Trade Commission Act
and Section 8.14 of the Commission’s Rules of Practice for the follow-
ing stated purposes: “to raise the inadequacies of the relief set forth
in the proposed settlement with respect to the Southeast in light of the
activities of G-P there and the initial relief sought” (page 12, motion
to intervene).

The Commission has determined, upon application made, that it is
appropriate to withdraw this matter from adjudication for the pur-
‘pose of considering a settlement by a consent order pursuant to Section
2.34(d) of the Commission’s Rules of Practice, and the Commission is
issuing simultaneously with this order an order to that effect. Since
the purpose of Southeastern and of the other above-listed corporations
in their motions to intervene is to comment on the proposed settlement,
their motions will be received as comments and treated as amicus
curiae briefs in connection with the Commission’s consideration of the
settlement proposal. The Commission, if it subsequently provisionally
accepts the proposed settlement, will, while the matter is on the public
record pursuant to Section 2.84(b) of the rules, further consider any
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additional comments which; Southeastern: and; the corporations listed
may choose to make.
Fmally, n the event t’heCdmrtﬁSéion does h‘df;'fipprove the proposed

, o_ mter—

vene. In these mrcumstances these motlons Wﬂl be demed Aeeordmgly,

It is ordered, That the motion to intervene filed by Southeastern
Tiumber: Manufacturers ‘Associdtion and the motibh to intervene fled
by Forest Sales Corporatlon, Giteensboro Taiber Company, Burt
Lumber, qup%nya;MeCempk Woaod .Er@du@ts,.hl,c, -B. F. Cox Lum-

: 4% ’ s
Wlsham Hall Lumlger Cempany, a,r;d Umon. ﬂf’omt Lumber Company,
ccorporations; be, and they hereby. are: denied. without, pre]udlce to
.Southeastern .and: to, the corporatlons to,renew, these motlons in the
event th_ls,’«

proceedmg vt U e ] e et

. Without, the concurrence of Commlssmnen J ones as to the,provisions
of thls ord,er deahng iw1th the issues of intervention. raised by. these
motions.. :

FROZEN FOOD FORUM INC., ET AL. "

- Docket 8890. Order Nov 24, ]972

Order rejecting. (1) respondents’ motion to dlSmlSS ‘complaint ‘counsel’s applica-
tion for review of administrative law judge’s. order granting an application
for issuance of subpoenas ; (2) respondents motion for consideration prior to
any conSIderatwn of complamt counsel’s application; and (38) respondents
request for a hearing and oral arbument on their motion to’ dlsmlss

: ‘ORDER REJEC'TI\IG'MOTIONS

On September 29, 197 2 the admmlstratwe law ]udge 1ssued an or der
grantmg respondents’ apphcatlon for the issuance of certain subpoenas
in the above-captioned proceeding, and on October 17, 1972, complaint
counsel filed an application for review of said order. On October 25,
1972, respondents filed a motion requestlng the Commission to dlsxmss
comp_lamt counsel’s application for review as untimely, and on Novem-
ber 2, 1972, respondents. filed a motion requesting that prior to any
consideration of complaint counsel’s application for review, the Com-
mission rule upon respondents’ motion to dismiss said application. On
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November 9, 1972; respondents filed:an: add1t10na1 request fora hearlng
-and'oral argument onitheir motion to. dismiss. | . 5 - o
1 The Cemmission; irecognizing -that, complamt counsel’s apphcatlon
_for ‘review: as-untimely, «considered- the .administrative law judge’s
order:of September 29;1972; vpon-its own motion, pursuant:to:Section
323 (a) ‘of :the. Commission’s: Rules of Practice.. The:Commission has
determined that respondents’ motion ; to -dismiss;the-application for
review and therelated motions filéd November 2; 1972, and November 9,
1972, have-been rendered moot/by the/Commission’s review.of said order
upon its ov;ff'n‘motion,:and t-is the’reforfe(unne’eessa;ry to- con’sider said
motlons cAccordingly,ir {esitusining
o Lt 48 ordemd That: respondents zmotlon to d:lsmtss ~
1972 be,and it hereby isyrejected. - 5 v ol et iy i
. It'is fuwther ordered, That: respondents request ﬁled N ovember 2,
1972 that its motion of October 25, 1972, be considered: prwr to any
consideration;of - compla,mt counsel’s applreatlon for revrew, be, and
it hereby:isy re]ected. Hidanrns T ottt a0t by
1t is further ordered That respondents’ request ﬁled;’November 9,
1972, for:a: hearing and’ oral;: a/rgument onrits motion: rof October 25
1972, be,-and it hereby. is, rejected. :: T N IR IR S NS KPR REY
hrGommissioner: Dennison-not: partlclpatmg:: : R

DI I T S P IR aibn

ﬁled OCtober 25,

JAMES CARPETS, INC., ET AL.
' Docket 8876, ordéf,a}z;z opinion, Nov. 29, 1972, :

Order and opinion granting complaint’ counsel’s motion to amend ‘éomplaint to
include a' charge that respondents have violated Sec. 8(b): of the Flammable
Fabrics Act in that they have fiirnished false: guarantles on products covered
by the Act.

OPINION OF THE COMMIs_smN :

" This matter is before the Commission pursuant to the certification
of September 26, 1972, by the administrative law judge of complaint
‘counsel’s motion of August 21, 1972, to amend the administrative com-
plaint. The complaint charges respondents with violations of the Flam-
mable Fabrics Act, 15 U.S.C. § 1191 e seq., in that respondents have
been engaged in the manufacturing for sale, sale and offering for sale,
in commerce, and the introduction, dehvery for introduction, and trans-
portation, in commerce, of products which fail to conform to an apph-
cable standard or regulation issued or amended under the p10v1srons
of the Flammable FFabrics Act. _

Complaint counsel’s motion of August 21, 197 2 requests the amend-
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‘ment of the administrative complaint to include a charge to the effect
that respondents have violated Section 8 (b) of the Flammablé Fabrics
Act, 15.U.S.C. §1197; in that respondents have furnished false guar-
‘anties with respect to. products covered by the Act. The proposed
‘amendment to the administrative complaints provides as follows:
PARAGRAPH THREE: Respondents in violation of Section
‘8(b) of the Flammable Fabrics Act, as amended, have furnished
false  guaranties to the effect that reasonable and representative
~ tests made in accordanee with standards issued or amended under
Section 4 of the Flammable Fabrics Act, as amended, show that
products covered by such [guaranties] conform: to an applicable
flamability standard issued or amended under:the provisions of
Section 4 of the Act. There was reason for respondents to believe
the products falsely guaranteed mlght be. 1ntroduced sold or
trausported in commerce.
¢ Among the products fa,lsely guaranteed were: carpets sub] ect to
the Standard for Surface Flammablhty of Carpets and Rugs—
. -DOCFF 170,
: 011 September 1, 1972, respondents opposed the motion to amend the
administrative complamt by arguing that “such.an amendment would
not facilitate determination of the merits of this controversy, and
[that] the proposed amendment is not reasonably within the scope of
the original complaint.” Respondents argue, in essence, that the admin-
istrative law judge may allow an amendment to the administrative
complaint only in limited instances in which the amendment does not
raise new or different matters or practices. Citing Section 3.15 of the
Commission’s Rules of Practice, 16 C.F.R. § 8.15,' respondents sug-
gest that complaint counsel must demonstrate that the allegations in
the requested amendment to the complaint are “reasonably within the
scope of the original complaint.”

The administrative law judge concluded in his certification of Sep-
tember 26, 1972, that it did “not appear that the allegations of this new
paragraph proposed as an amendment to the original complaint are
reasonably within the scope of the original complaint.” The judge
therefore certified the motion to amend to the Commission in accord-

1 Section 8.15 of the Commission’s Rules of Practice provides, in pertinent part, as
follows :

§ 3.15 Amendments and supplemental pleadings.—(a) Amendments.—(1) By leave.—If
and whenever determination of a controversy on the merits will be facilitated thereby, the
hearing examiner may, upon such conditions as are necessary to avoid prejudicing the
public interest and the rights of the parties, allow appropriate amendments to pleadings
or notice of hearing: Provided, hiowever, That a motion for amendment of a complaint
or notice may be allowed by the hearing examiner only if the amendment is reasonably
within the scope of the original complaint or notice. Motions for other amendments of
complaints or notices shall be certified to the Commission. [16 C.F.R. § 3.15.]
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ance with Section 8:15 of the Rules of Practice. We find that the actlon
of the judge,in this regard was proper in-all respects.? S

- It is,.of course, well-established that the. Commission may grant a
motion to:amend an adiinistrative complalnt Forster Manufacturing
Co., Inc. y.: Fedenal Trade Oom/mwszon, 335 F..2d 47 (1st. Cir. 1964).
Further, the Commission itself is not. restricted to granting such a
motion “only if the amendment is reasonably. within the scope of the
original complaint. or notice.” In Ewquisite Form Brassiere, Inc. .
Federal T'rade Commission, 301 F. 24:499. (D.C. Cir::1961); the court
aflirmed the amending of the complaint; to.include & second count after
evidence adduced 4t.trial formed a.basis-for such count. The. court
found no error since ample time had been given for.answer and prepa-
ration of a defense, and concluded: that. “[a]mendments- to ‘conform
pleadings to proof:are .commonplace in: judicial proceedings; and, the
action here, in an adjudicatory, or quasi-judicial, proceeding, was of
that general character.” /d. at 501. Indeed, the James Carpets matter
before the’ Commission is '@ fortiors to ‘Euquisite Form Brossiere in
that the amendment in the latter case was allowed after complamt
counsel had completed his case-in-chief with regard to the or1gmal
charge in ‘the complamt Conversely, the Je ames, Oarpets matter is at
the pre-trial stage. R

In Vacu-Matic Oarburetm' Oo. v. Federal Trade OOm/mzsszon, 157
F. 2d 711 (7th Cir. 1946), the court rejected the contention that peti-
tioner therein had been denied a fair hearing due to the amendment
of the administrative complaint by the Commission after considerable
testimony had been taken under the original complaint. The court
aflirmed the action of the Commission notwithstanding the fact “that
the Commission by its amended complaint changed its theory and con-
fronted petitioner with a different issue from that contained in the
original complaint.” /d. at 713. Thus, respondents’ argument to the
effect that the amendment to the complaint “would add [to the orlgmal
complaint] an entirely new and unrelated count” ? is unpersuasive at
the Commission level when considered in light of Vacu-Matic Carbu-
retor as well as Kaquisite Form Brassiere.

? Respondents have failed to perceive the genuine issue before the Commission with
regard to complaint counsel’s motion to amend the complaint. Respondents rely on
Standard Camera Corp., 63 F.T.C. 1238 (1968), Capitol Records Distrib. Corp., 58 F.T.C.
1170 (1961), and Food Fair Stores, Inc., 53 F.T.C. 1274 (1957), to demonstrate the
limitation on the administrative law judge’s authority to allow amendment of the
administrative complaint. However, since the vjudge did not allow 'such amendment, but
rather certified the matter to the Commission pursuant to Section 3.15 of the Rules of
Practice, 16 C.F.R. §8.15, the judge's authority to allow amendinent of the complaint is
not in question here, and the above-cited precedents are, accordingly, inapposite.

2 See Rejoinder to Reply to Opposxtlon to Amend Complaint, at 3, filed by respondents
on September 21, 1972.
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“Respondents here will bs adequately’apprised of the charges laid
against them and will not be'surprised by the amendment to'the admiri:
istrative complaint. It'doés not appear to'us that the amending of the
complaint at this stage'of the proceeding ‘will:deprive respondents of:
the opportunity to'answer the charges therein or to'present a defense

 therete. Thus, the requirements-of a' fhir hearing will be:fillly satis-
fied. 'See VLRB v. Mackiy: Rodio ‘& ‘Telegraph (0., 804 T.S. 338,
849-50. (1938) 3 Colgate-Palmolive :Co. -v: Federal’ Frade Commis:
sion; 810 F: 2d'89; 91-92 (1st Cir:: 1962)i We note that the dxtension:
to: respondents of- these (procedural ‘safeguards :is ‘facilitated by ‘the:
fact that the James Carpets-matter is; as previously noted; ‘presently:
atthe pre-trialstagei |« & ool Bl oy S e e e T
+‘Accordingly, we - grant: complaint’edusisel’s: motion’to amend the

5 1972, Our order granting'said motion is

P7EE RS IR TR R RS F R AN FRF

complaintfiled on: Augustiol,

1

e

of’

dministrative
complaint. The complaint charges respondents with violations of the
Flammable Fabrics Act, 15 U.S.C. § 1191 éf seq., in that respondents
have been engaged in the manufacturing for sale, sale and offering for
sale, in commerce, and the introduction, delivery for introduction, and
transportation, in commerce, of products which fail to conform to an
applicable standard or regulation issued or amended under the pro-
visions of the Flammable Fabrics Act. N

Complaint counsel’s motion of August 21, 1972, requests the amend-
ment of the administrative complaint to include a charge to the effect
that respondents have violated Section 8 (b) of the Flammable Fabrics
Act, 15 U.S.C. § 1197, in that respondents have furnished false guaran-
ties with respect to products covered by the Act.

The Commission has determined that the amendment to the admin-
istrative complaint sought by complaint counsel would be appropriate
for the reasons stated in the accompanying opinion. Accordingly,

1% is ordered, That complaint counsel’s motion to amend the admin-
istrative complaint in the above-styled matter be, and it hereby is,
granted.

It is further ordered, That the administrative complaint be amended
by redesignating Paragraph Three as Paragraph Four, and by adding
to the complaint a new Paragraph Three to read as follows:

PARAGRAPH THREE : Respondents in violation of Section
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8(b) of the Flamiable Fabrlcs AGt; 4s amended, have firitished
" false guaranties 'to’ the' eﬂ'ect that reasonable and ‘representative’
" tests made in accordance with standards issued or aménded under
" Section 4 6f the Flamiiable Fabrics Act, as aménded; Show that
‘*produets covered by such' guarantles conform’ to an ap'p icable’
' ﬂammablhty standard issued or ameéndéd under the | provisions of
“'Section 4 of the Act There Was Teason for' respondents to believe’
the prodiicts: fa.lsely gUaranteed mlght be mtroduced ‘sold or'

K transported in‘c érce.
~Among’ the predu falsely uaranteed Were carpets sub] éct to ‘the"
Standard fL0r Surface Flammablhty of Carpets and Rugs——DOC FF¥

PEPSICO INC

BRI EI L AT Y

_Docket 8903. Order, Dec 1 1972

SEPARATE DISSENTING STATEMENT i

By Jones, OOmme'ssz'_oner : v

I dissent from the Commission’s decision to withdraw this matter
from adjudication for the purpose of considering a proposed settle-
ment offer submitted to us by respondent.

T dissent because the Commission’s action was made ez porte with-
out permitting complaint counsel to file a response to the respondent’s
application. In effect, respondent’s request is a motion presented to us
under Rule 2.34(d). Under the usual practice of the Commission, with-
drawals of matters from adjudication are never acted upon until the
Commission has heard from the other party to the law suit—in this
case complaint counsel—on the record as to their posmon with respect
to the request.

The views of both parties in an adjudicatory proceedmg on the is-
sues raised in a motion presented by one of them is a fundamental pre-
requisite for rational decision making.

Here the issue presented by respondent’s request is whether under
our rules as interpreted by our practice, respondent’s settlement offer
presented a sufficient basis for settlement to constitute the exceptional
and unusual circumstances required by the rule in order to support
a request to withdraw a matter from adjudication. Nothing under our
rules prevents the parties from discussing settlement of a case. Indeed,
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the recently announced Georgla-Pamﬁc settlement proffer was negoti-
ated entirel Whlle the matter was.in, ad]udlcatmn The only reason,
therefore, to Wlthdraw a matter from adjudication is when the settle-
ment proposal presented to: the Comml,ssmn for cons1derat10n is either
suﬁimently close to the notice order or has been. recommended by both
parties to warrant, the Commlssmn’s consideration of it. There is no
suggestlon that the Peps1Co proposal isin that sta,tus JIndeed the Com-
mission expressly disavows taking this view of the proposal

So far as I am aware, there were no special time pressures which
compelled -the Commlssmn to act with such haste and depmve com-
plaint, counsel of its. mght to, respond to respondent’s motlon and to.
deprive itself of the views of the other party to this case as to whether
there was any basis or compelling reason to take this matter out of ad-
judication at this time. I am, therefore, compelled to dissent from
the Commission’s action in dlreotmg such w1thdra,wal

OrbER WITHDRAWING MATTER FROM ADJUDICATION

The Commission has before it a letter, dated November 22, 1972,
from the attorneys for Pep51Co Inc., requestmg either ( 1) that this
matter be withdrawn from ad]udlcatlon pursuant to Section 2. 34(d)
of the Commission’s Rules of Practice for the purpose of negotiating
a settlement by the entry of a consent order or (2) that the Commis-
sion accept a hold separate proposal by PepsiCo pending final disposi-
tion of the matter.

Prior to formal issuance of the complaint on November 15, 1972,
PepsiCo was not given the usual notice pursuant to Section 2.31 of the
Commission’s rules of the Commission’s intention to issue the com-
plaint and was denied the opportunity, therefore, to dispose of the
proceeding through the negotiation under Part IT of a consent order.
At that point, the time, the nature of the proceeding and the public
interest, a majority of the Commission decided, warranted the im-
mediate issuance of the complaint under Part ITI of the Commission’s
Rules of Practice in order to permit the Commission to seek an order
under the All Writs Act to protect the existence of the Rheingold
Corp. as an independent competitor and to prohibit PepsiCo from
interfering with the business activity of Rheingold.

Immediately after the Part IIT complaint was issued, however, a
proposal was made to the Commission by PepsiCo that the company
would take no steps to assume or exercise actual control of Rheingold
or to make any change in the corporate structure, board of directors
or management of Rheingold before December 4, 1972 ; PepsiCo further
proposed that after December 4, 1972, it would give the Commission
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at least ten days advance written notice of any action on the company’s
part to assume or exercise actual control of Rheingold or to make any -
changes in Rheingold’s corporate structure, board of directors or man-
agement. In exchange for these commitments, the Commission was
asked not to file any action seeking to have a court order PepsiCo to
hold separate all or part of Rheingold until on or after December 4,
1972. On November 16, 1972, the Commission accepted this proposal
which was contained in a letter agreement of the same date. In view
of these exceptional and uniusual circumstances, the immediate need for
issuance of the Part ITI complaint has been obviated and it now seems
appropriate to grant respondent’s request under Section 2.34(d) of
the Commission’s rules for withdrawal of the matter from adjudica-
tion so as to: prov1de the opportunity for negotlatlons lookmg to '
settlement by the entry of a consent order.

Withdrawal of this matter from ad]udlcatlon, however, should not
be construed as reflecting Cominission ‘approval at this time of the’
proposal for informal ‘settlement by November 22, 1972 now before
us. Any decision to accept or reject settlement by the entry of a con-
sent order can be made only in' light of all relevant facts and circum-
stances. Withdrawal should also not be interpreted as modifying in
any way the letter agreement of November 16, 1972. The Commission,
moreover, specifically reserves the right at any time to return this
matter to formal adjudicative status in the event that such action is
deemed necessary in the public interest. Accordingly,

1t is ordered, That the matter be, and it hereby is, withdrawn from
adjudication, until such further action as the Commlssmn may deem
appropriate, for the purpose of negotiating a settlement by entry of
a consent order

Commissioner Jones dissenting per attached statement.

B & L BUILDING MODERNIZATION CORPORATION ,ETAL.
Docket 0-2065. Order, Dec. 1, 1972.
Respondent’s petition to reopen proceedings denied on the ground that there are

no changed conditions of fact or law nor that the pubhc interest requires
reopening these proceedmgs

Oroer DenyiNeg PErrrion 7o REOPEN

On February 14, 1972, respondents petitioned the Commission to
reopen the proceedings which lead to a cease and desist order entered
October 14, 1971. Such reopening is pursuant to Subpart H of Part 3
of the Comnnssmn s Rules of Practice. Section 8.72(b) of such Subpart

494-841-—73—67
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provides that the Commission may reopen such proceedings where:
there are changed conditions of fact or law or the public interest
requires such action.

Respondents premised their petltlon on the assertion that seven of
the affirmative order provisions prohibit violations for which the re-
spondents never engaged. Secondly, respondents assert that the Com- -
' mission has been eénjoined from enforcing the rescission provision of
Section 226.9 of Regulation Z.*

Finally, respondents claim that a Commission’s holder -in-due-
course provision is redundant with the New York State Law.

The Commission finds respondents petition not well taken and it
is, therefore, denied. With respect to the respondents contention that
~ seven of the order provisions were not previously violated, this fact,
assuming it to be true, is totally unrelated to the issue to be resolved in
the petition to reopen, 7.c. where there are changed conditions of fact -
or law requiring reopening of the order. Additionally, it has long
‘been recognized that the Commission has authority to impose such
order provisions as will not.only correct existing violations of law, but
will appropriately and reasonably block other avenues of violation.
Federal Trade Commission v. Ruberoid Company, 343 U.S. 470, 473

(1952). :

With respect to the Freed case, it should be pointed out that that
court enjoined the Federal Trade Commission from enforcing the
rescission provisions only with respect to the plaintiffs therein. See,
e.g., Fabbis, I'nc., Docket No. 8833 (October 30, 1972 [p. 678 herein]).

Finally, the mere fact that New York has a statute which precludes
holder-in-due-course status in home improvement credit transactions in
no way precludes the Federal Trade Commission from acting in this
field.

Therefore, the Commission finds that there are no changed condi-
tions of fact or law nor that the pubhc interest requires reopening these
procedures and,

1t is ordered, That the respondents petition be and is hereby denied.

*N.(. Freed Company, Inc. v. Federal Reserve Board and the Federal Trade Commission,
Civil No. 197040 (N.D.N.Y. 1971).
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ASH GROVE CEMENT COMPANY
Docket 8785.  Order and opinion, Dec. 5, 1972.

Order and opinion denying respondent’s motion to dismiss the complamt’for rea-
isons expressed in prior order and opinion of Oct. 14, 1969. Case remanded to
administrative law judge for further proceedings.

ORDER AND OPINION DeNnyine MorioN To DIismiss THE CoMpLAINT

This matter is before the Commission upon the certification of the
administrative law judge, filed August 31, 1972, of respondent’s motion,
to dismiss the complaint, filed August 16, 1972. Complaint counsel, on -
August 28,.1972, filed an answer in opposition to respondent’s motion.
The motion was certified to the Commission pursuant to Section 8.22 (a)
of the Commission’s Rules of Practice.

In support of its motion respondent argues: first, that this proceed-
ing is illegal because. it is an attempt to implement and enforce the
Commission’s January 3, 1967, Statement of Enforcement Policy with
Respect to Vertical Mergers in the Cement Industry which respondent
claims is a “trade regulation rule” beyond the statutory authority of
the Commission to promulgate; and, second, that by issuing this alleged
“trade regwlation rule” the Commission has prejudged the material
issues and facts in this proceeding thereby rendering a fair trial herein
impossible.

Respondent’s first argument rests upon its assertion that our Janu-
ary 38, 1967, statement of Policy is a trade regulation rule. This asser-
tion is incorrect. In an earlier interlocutory opinion and order, issued
February 6, 1967, in Lehigh Portland Cement Company, Docket No.
8680, Marquette Cement Manufacturing Company, Docket No. 8685,
and Mississippi River Fuel Corporation, Docket No. 8657, 71 F.T.C.
1618, we clearly indicated that that Statement of Policy does not have
the effect of a trade regulation rule, but is simply a guide intended to
instruct the Commission’s staff and industry members with respect to
the enforcement intentions of the Commission. As we stated :

‘The Statement sets forth certain criteria which will be followed by the Com-
mission in identifying those vertical acquisitions in the cement industry which
will receive the Commission’s immediate attention and, if the facts should so war-
rant, will result in the issuance of complaints challenging their legality. These
criteria have been promulgated as part of a general enforcement policy for the
guidance of the staff and of industry members and their counsel, who might other-
wise be uncertain of the Commission’s enforcement intentions in this ared. The
Statement pointedly emphasizes, however, that “the issues in any proceeding
instituted by the Commission will be decided on the merits of that case.” * * *

* # % .k * * .
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) The Commission reiterates that the respondents in these cases have in no way ,
been prejudiced by the Statement of Bnforcement Pohcy issued on January 8,
1967. In each case the burden of proving the allegations of the complaint remains
with complaint counsel, and has in no degree been shifted to the respondents.
In each case, adjudication by the hearing examiner and the Commission will be
made on the record, in accordance with the Administrative Procedure Act. In
each case, the hearing afforded the respondents will be full and fair, in the same
measure as if no Statement of Enforcement Policy had been issued. If the Com-
mission’s  expertise has been enlarged as a result of the general inguiry con-
ducted by it in connection with formulating the Statement of Enforcement
Policy, that fact neither prejudiees the respondents’ rights nor “c()‘nstitutes any
reason for dismissing these proceedings. Respondents are entitled to have their.
cases adjudicated by Commissioners with open minds, not empty:ones, ¥ ¥ *
(11 F.T.C.. 1619, 1621—22) _

We see no reason to dwell upon respondent’s second contentlon—
alleged prejudgment on the part of the Commission because of the
.January 3, 1967 Statement of Policy. It already has been before us’
- once before. Ash Grove Cement Company, Docket No. 8785 (opinion:
and order, October 14, 1969 [7 6 F.T.C. 1076]). Respondent ought not
to have been: permltted to raise it again. And, it eertainly should not
have been. certified to the Commission. Respondent’s argument is: re-
jected for the reasons expressed in our previous opinion. Accordingly,:

- It is ordered, That respondent’s motion to dismiss the complamt be;
and it hereby is, denied.

1t is further ordered, That this proceeding be, and it hereby is,
remanded to the hearing examiner for further proceedings.

Commissioner MacIntyre concurring in the result.

AMERICAN GENERAL INSURANCE COMPANY

Docket 8847. Order and opinions, Dec. 5, 1972.
Order and opinion vacating the initial decision and remanding the case for
farther proceedings.
STATEMENT

By MacInryre, Commissioner:

It is my view that the decision of the majority certainly should have
provided for the receipt of further information, hearings and consid-
eration by the parties, the administrative law judge and the Commis-
sion respecting applicable state laws and their implementation as they
would relate to an acquisition or merger such as the one involved here.
I would be in concurrence with the decision of the majority to that
extent. The sole and threshold question before us at this time is one of
jurisdiction.
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The questlon as to whether ‘the Federal ‘Trade Commlssmn has .
]urlsdlctlon s0 as to permit it to enforce Section 7 of the Clayton Act,
as amended (15 U.S.C. § 18), can be’ answered only after consniermg
another Act of the Congress, the ‘McCarran-Ferguson Act (15 U.S.C.
§§ 10111015, March 9, 1945, c. 20, §§ 1 & 2, 59 Stat. 33, and July 25,
1947, c. 326, 61 Stat. 448), and the state regulation of insurance bu31—
ness as that regulatlon relates to acquisitions and mergers. The admin-
istrative law judge, in his initial decision filed in this case March 7,
1972, qulte ably and clearly set forth and ana.lyzed those apphcable
provisions of federal and state law and what various states have done
toward implementing applicable state law.

Tt is clear that Congress through its action has intended and pro-

vided that no federal law, outside of that dealing’ specifically with the -
business of insurance and the Sherman Act, so far as it relates to
“boycott, coercion or mtlmldatlon, shall be construed as apphca,ble to
the business of insurance to the extent that such business is regulated
by state law. Here respondent, American General Insurance Com-
pany, a multlple -line property-liability and life insurance company
domiciled in the State of Texas, on or before July 1, 1969, merged
with Fidelity and Deposn; Company of Maryland, a property-hablhty
insurance company speclahzmo in the writing of fidelity and surety
bonds, which was domiciled in the State of Maryland On June 17,
1971, the Federal Trade Commission issued its complaint alleging this
merger to be in violation of Section 7 of the Clayton Act, as amended,
for the reason that the alleged effect of the merger “may be substan-
tially to lessen competition or to tend to create a monopoly in the busi-
ness of underwriting fidelity and surety bonds in the United States
and in various state and other geographic markets * * *.”

Prior thereto, the State of Maryland enacted legislation, the purpose
of which isto regulate trade practices in the business of insurance in
accordance with the intent of Congress as expressed in the McCarran-
Ferguson Act. Also, the State of Texas enacted similar legislation
under the terms of which any merger of insurance companies tending
to prevent or lessen competition would be illegal. In view of these
statutory provisions, the respondent submitted to the Insurance Com-
missioners of the States of Texas and Maryland the question as to
whether they would approve the proposed merger of the American
General Insurance Company and the Fidelity and Deposit Company
of Maryland. The Insurance Commissioners of those two states after
hearings issued their orders approving the proposed merger. There-
upon, the merger was consummated. Those actions of the States of
Texas and Maryland and their Insurance Commissioners dre in accord
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with laws enacted in the past two and one-half years by approximately
32 states which have adopted. in one form or another, the Model Insur-
ance Acquls1t10ns and Mergers Act sponsored by the National
Association of Insurance Commissioners. Moreover, as in Maryland
respondent, American General Insurance Company, disclosed to the
Texas Insurance Commissioner and to the Insurance Commlsswners
in each of the other 48 states in which it was licensed, the terms of its
proposed merger with Fldehty and Deposit. All of these states main-
tain continuing state supervision “of the merged. company and the
competitive effects thereof as prov1ded by their state laws regulating
the business of insurance. :
. There is no determination and it does not appear from the record
before us that. a determination can be made whether the merger in-
volved here is in violation of the law of any state. Likewise, there is no
determmatwn, if indeed the evidence of record would permit one,
which I doubt, that any state is unable to deal with the. problem here
through the exercise of its hcensmg powers.. Moreover, it is unclear
from the opinion of the majorlty in this case and the record before
us whether any “merger activity” involving this merger has taken place
outside the territorial limits of the States of Texas and Maryland In
raising that question, I hasten to distinguish the term “merger activity”
from the term “effects of the merger.” I do this because it seems to
me that in our consideration of the problem before us, we should draw
a distinction between the activity of disseminating false and mislead-
ing advertising such as was involved in the Travelers case, 362 U.S.
293 (1960), where the “activity” of disseminating false and misleading
advertising occurred throughout various states from the “activity” of
price fixing such as occurred in the Southeastern Underwriters case,
322 U.S. 533 (1944). In the latter, the price fixing “activity” occurred
in what appears to be but perhaps a few states. However, the effects
of the activity encompassed the area of various additional states. If we
were to make this distinction we would be in a better position to deter-
mine whether the situation in the case before us is more analogous to
the situation which was involved in the Southeastern Underwriters
case with respect to antitrust policies than was the 7ravelers case with
respect to application of laws and policies against false and mislead-
ing advertising by a mail order insurance business in interstate
commerce. :
. Perhaps what T am trying to say is simply this: We should know
and judge whether the situation before us for decision is one within
our jurisdiction because (1) the “activity” complained of is extra-
territorially beyond the reach of the states within which such “activity”
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occurred or whether (2) it is within our jurisdiction on the basis of
such activities “effects” in various addltmnal states beyond those Where
the activities occurred. :

The decision of the Commission also has not clearly demonstrated
that Congress has not provided for this distinction through its en-
actment of the McCarran-Ferguson Act. Further, the Commission’s
decision fails to draw a distinction between the legal effects of “activ-
ities” and “effects” of the merger here so as to demonstrate that aspects
. comparable in the Southeastern case are not relevant. I am troubled be-
cause the decision of the Commission in this case has not answered
these questions. We need to have satisfactory answers by the Com-
mission and the courts so as to permit the pursuit and the effectuation
of an antitrust policy consistent with the Congressional intent.

OPINION OF THE COMMISSION

By DENNISON, 00mmzsszom'r' : : S

This matter is before the Commission on appeal by counsel sup-
porting the complaint from the initial decision of the administrative
law judge dismissing the matter for want of jurisdiction. ,

On June 17, 1971, the Federal Trade Commission, after careful con-
sideration and dehbel ation, found (1) it had reason to believe the
respondent had violated Section 7 of the Clayton Act, as amended (15
U.S.C. 18), by its merger with Fidelity and Deposit Company of
Maryland; (2) it had jurisdiction to proceed against the respondent;
and (3) that such proceeding was in the public interest. By his deci- .
sion, filed March 7, 1972, the administrative law judge found, without
benefit of admissions or evidence, the Commission lacked jurisdiction
to rule on this merger because of the McCarran-Ferguson Insurance
Regulation Act (15 U.S.C. 1011-15) (hereinafter referred to as the
McCarran Act).

The issue of this appeal is succinetly stated as: Does the MecCarran
Act bar all Commission action where there exists state regulation?
The resolution of this issue turns on either of two touchstones: (1)
the extraterritorial concern of a state’s insurance matters, and (2)
the meaning of the term “business of insurance” as employed by the
Congress.

THE MCCARRAN-FERGUSON ACT

The McCarran Act was a reaction to the South-Eastern Under-
writers case ! which reversed earlier case law 2 and held that insurance

1 United States v. South-Eastern Underwriters Ass’n., 822 U.S. 533 (1944).
2 Paul v. Virginia, 8 Wall. 168 (1869).
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transactions were subject to Federal regulation under the commerce
clause. The subject of the South-Eastern Underwriters litigation was
the antitrust implications of the rate—makmg combinations prevalent
in the insurance industry. The year following the. Supreme Court
demsmn Congress passed the McCarran Act which provides that after
January 1, 1948, the Federal Trade Commission Aet.shall apply to
the busmess of insurance “to the extent that such business is not regu- :
lated by State law.”® :
Therefore, it would seem that for the statute- I:o become operatlve in
a given situation, affirmative findings on the following questlons need
be made: (1). whether the particular business is. that of 1nsurance,
i.e., whether the industry acts as a risk bearer for a premium,* (2).
,whether the business activity challenged relates to the act.of risk bear-
ing, (3) whether the state has regulatory authority to govern the chal-
lenged activity, and (4)- whether the state’s regulation is adequate.
There is no questlon the respondent and the acquired company are
insurance compames and that fact is acknowledged s *

THE BUSINESS OF INSURANCE

The second issue is Whether the challenged activity (the merger)
relates to the “business of insurance.” Section 2(b) of the McCarran
Act preempts Federal jurisdiction only to the extent that the business
of insurance is regulated by state law. In Securities and Ewchange
COommission v. National Securities, Inc., et al.,’ the Supreme Court
focused upon the question of what encompassed the “business of insur-
ance” as used in Section 2(b). In that action the SEC brought suit
against the defendant-insurance company alleging violation of Section
10(b) of the Securities Act of 1934 in connection with fraudulent mis-
representations in proxy statements sent to shareholders. The defend-
ant questioned the SEC’s jurisdiction citing the McCarran Act and
noting the fact the Arizona Director of Insurance had approved the
merger. The Supreme Court, reversing the circuit court, held that:

The MecCarran-Ferguson Act was an attempt to turn back the clock, to assure
that the activities of insurance companies in dealing with their policyholders
would remain subject to state regulation. As the House Report makes clear,
“[ilt [was] not the intention of Congress in the enactment of this legislation
to clothe the States with any power to regulate or tax the business of insurance
beyond that which they had been held to possess prior to the decision of the
United States Supreme Court in the Southeastern Underwriters Association case.”
HR Rep No. 143, 79th Cong. 1st Sess, 3 (1945).

3 Section 2 (b) of the Act.

¢ Epmeier v. United States, 199 F. 2d 508, 510 (1952).

5 Count 2 of the complaint ; Initial Deciswn Findings 1 and 2
%393 U.S. 453 (1969).
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_Given this history, the language of the statute takes on a different coloration.
The. statute did not purport. to make the States supreme in regulating all -the
act1v1t1es of insurance compames, its language refers not to the persons or com-
pames WhO are subject to state regulation, but to laws “regulating the business
of insurance.” Insurance companies may do many things which are subject to
paramount federal regulation; only when they are engaged in the “business of
insurance does the statute apply.” :Certainly the.fixing of rates is part of this
business; that is what South-Eastern Underwriters was all about. The selling
and advert1smg of pohcies, FTC v National Casualty Co. 357 US 560 (1958), and
the licensing of companies and their agents, cf. Robertson v. California, 328 US
440 (1946), .are also w1th1n the soope of the statute. Congress was concerned
with the type of state regulatlon that centers around the contract of insurance,
the transaction which: Paul v Virginia held was not “commerce.” The relation-
ship between insurer and insured, the type of policy which could be issued, its
reliability, mterpretation, and enforcement—these were the core of the “busi-
ness of insurance.” Undoubtedly, other activities of insurance companies relate
80 closely to their status as reliable insurers that they too must be placed in -
the same class. But whatever the exact scope of the statutory term, it is clear

where the focus was—it was on the relationship between the insurance company

and the policyholder. Statutes aimed at protecting or regulatmg this re}}atmn-‘
ship, directly of indirectly, are laws regulating the “business of ' insurance.”

The Court has defined the Congressional use of the term “business”
as explicitly meaning the activity or practice of the companies com-
prising the ‘insurance industry which centers around the contract of
insurance.® Since the challenged merger does not affect the contractual
relationship of the companies to their insureds, it is not a part of the
“business of insurance” as that term has been interpreted.

Respondent argues, however, that the merger is one of the “other
activities of insurance companies that relates so closely to their status
as reliable insurers” that it too must be considered a part of the busi-
ness (practice) of insurance. Two factors are relevant to this point.
First, the merger prohibited by the Clayton Act is not so closely
related to the busmess of insurance as to affect its reliability, vis-a-vis
its policyholders. The thrust of Section 7 is concerned with the in-
terests of the public at large in the protection and preservation of com-
petition (not with the more limited interest of policyholders in the
security of their investment). If the financial strength of one of the
merged companies was so precarious as to jeopardize the policyholders
of the other, the state concern for the protection of policyholders
would be exclusive. Second, neither the Clayton Act nor the Commis-
sion’s actions in any way interfere with a state’s regulatory scheme.
The existence of the Clayton Act or the Federal agency do not pre-
clude Maryland or Texas from protecting the private interests of the

7Id. at 459-60,
8 Note, I'nsurance Mergers and the Clayton Act, 78 Yale L.J. 1404, 1411 (1969).
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respondent’s policyholders “The paramount federal interest * * * [in
halting economic concentration] is in this situation perfectly compat-
ible with the paramount state interest in protecting policyholders.” ®

' The enterprise aspect of the “business of insurance” has often been
dlstmgulshed, from the activity aspects. For example, in the trade-
- mark area, notwithstanding the McCarran-Ferguson Act and the fact
the Texas Board of Insurance Commissioners had authority to pre-
vent infringing trade names, the circuit courts held the Federal
Trademark Act (15 U.S.C. §§ 1051-1127) was controlling.’®

Consequently, we find that the business of insurance for which reg-
ulation by a state may preempt Federal jurisdiction does not include
mergers or other comblna,tlons of enterpmses engaged in the a0t1v1ty
of selling i insurance.

LIMITATIONS ON STATE RDGULATION

The Commission has previously reviewed the ]urlsdwtlonal perlm-
eters of state actionsunder the McCarran Act. In an earlier case, the
Commission stated : , ,

In the judgment of. the [administrative law judge] the Commission’s juris- -
diction over the commercial activities of insurance companies is contingent upon
an absence of State regulatory legislation. Implicit in that view is the proposition
that the sum of jurisdiction—State and Federal-—over commerce is no more
than ‘the aggregate of the several State jurisdictions. We need scarcely point out
that such a concept not only neglects the exclusive Federal jurisdiction over
commerce among the States, conferred by Section 8 of Article 1 of the Constitu-
tion of the United States, but is inconsistent with the fundamental constitutional
doctrine of the separation of State and Federal powers.”

“No regulation of the proposed acquisition * * * under [state]
statutes can be adequate or effective because of territorial limitations
of [the state’s] regulation.” ®* This finding by the district court in a
Section 7 case concisely denotes the limits of the McCarran Act.

In the case now under consideration neither Texas nor Maryland
(the home states of the acquiring and acquired companies) are in a
position to determine the implications or impact of this merger on
the national competitive condition of the insurance industry. Indeed,
it is possible for an approving state’s interest to be contrary either
to the national interests or to problems in the insurance industry
nationally.

? 8.E.C. v. National Securities, 393 U.S. at 463.

10 Sears, Roebuck & Co. v. All States Life Ins. Co., 246 F. 2d 161 (5th Cir. 1957), cert.
denied, 355 U.S. 894. See also, United States v. Sylvania, 192 F. 2d 96 (7th Cir. 1951), cert.
denied, 342 U.S. 943 (federal mail fraud statute).

1 The American Hospital & Life Insurance Company, 52 F.T.C. 1100, 1109 (1956).

12 Maryland Casualty Co. v. American General Insurance Co., 1964 Trade Cases § 71,188
(D.D.C. 1964).
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In determining the interest the states were to preempt under. the
McCarran Act, the legislative history makes clear Congress did not in-
tend one state, even the insurance company’s home state, to control
those aspects of its business which affects many states or an industry
as a whole. Senator Ferguson, one of the sponsors, stated : “This bill
would not permit such an agreement, because no State law could allow
a monopoly to exist outside the State.” ** This position is logical; the
interests of a single state are more parochial and those considerations
of the national competitive condition of the insurance industry may be
considered as somewhat irrelevant by a particular state. The Supreme
Court in a Commission matter appears to embrace this limited applica-
-tion of the Act.* h SR .

While not a merger case, the 7'7avelers’ Court drew into question the
nationwide competitive situation of an industry. Travelers concerned
the advertising practices of a mail order insurance company sending
advertisements to all parts of the country. The facts indicated that
T'ravelers was licensed in the States of Virginia and Nebraska, and
that Nebraska’s insurance law prohibited unfair and deceptive prac-
tices in their conduct of the business of insurance in “any other state,
territory * * * country or district.” The court of appeals reversed
the Commission’s cease-and-desist order, finding the McCarran Act:
had preempted Federal jurisdiction.’® The Supreme Court in revers-
ing that decision stated :

[W]e are asked to hold that the McCarran-Ferguson Act operates to oust the
Commission of jurisdiction by reason of a single State’s attempted regulation
of its domiciliary’s extraterritorial activities. But we cannot believe that this
kind of law of a single State takes from the residents of every other State the
protection of the Federal Trade Commission Act. In our opinion the State regula-
tion which Congress_provided should operate to displace this federal law means
regulation by the State in which the deception is practiced and has its impact
(emphasis added).* .

Since, in the case before us the alleged illegal restraint “is practiced
and has its impact” in every state; upon the competitive status of the
industry as a whole, the regulation by Texas and Maryland cannot
deny the protection of the Clayton Act and the Federal Trade Commis-
sion to citizens of the other forty-eight states. The consideration of this
merger by the regulators of insurance in Texas and Maryland, no -
matbter how thorough,? is insufficient to protect all citizens of this coun-
try from the evil which may result from the merger of two national

1391:2 Cong. Rec. 1481 (1945) (Remarks of Senator Ferguson).

1 Federal Trade Commission v. Travelers Health Assoc., 362 U.S. 293 (1960).
%262 F. 2d 241 (8th Cir. 1959).

%14, at 296.

17362 U.S. at 297-98.
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insurance companies. We therefore not ‘only find ‘that neither Texas
nor Maryland have regulations effectively reviewing the effects of in-
surance mergers on the industry as a whole, but find 1t 1mp0551ble for
. any state to ha,ve such regulatlon.

CONCLUSION

Immumty from the antltrust Jaws is not lightly 1mp11ed 1 The only

antitrust immunity found in the McCarran Act is section 2(d) which
pr0v1des that they shall not be apphca,ble to.the extent that-the insur-
ance business is regulated by state law. The Commission is bound to
carefully scrutinize any alleged exemption or immunity to the laws
it is charged to enforce. Should the illegal activity fall without the ex- .
emptlon or immunity, the Commission not only can, but must act.
Here the McCarran Act does not give, nor was it intended to give, the
1mmumty asserted by respondent and found by the administrative law
_gudge As the Supreme Court noted in reviewing the limited 1mmun1ty
prowded by the McCarran Act:

_iSuffice it to say that even the most.cursory reading of fhe legxslatlve history
of this enactment makes it clear that its exclusive purpose was to counteract any-
_adverse effect that this Court’s dec1s10n in United States v. South-Eastern Under-,
writers’ Assoc 322 U.S. 533, mlght be found to have on State regulation of
msurance

The merger activity complained of in this Section 7 matter was not
one of the “adverse effects” of the South-Eastern Underwriters case.
Consequently, we find that neither the language of the statute nor the
legislative history indicate that the Commission has been preempted
from challenging this merger.2® Accordingly, the initial decision is
reversed. An appropriate order remanding this matter to the adminis-
trative law judge for further hearings not inconsistent with the above
accompanies this opinion.

OrpeEr Vacating Inrrian Drcision Axp Rearanping CAsE TO
ApMINISTRATIVE Law JUDGE

- This matter having come on to be heard upon the appeal of counsel
supporting the complaint from the administrative law judge’s initial
decision filed March 7,1972; and '

18 United States v. Philadelphia National Bank, 374 U.S. 321, 348 (1963).

1 Maryland Casualty Co. v. Cushing, 347 U.S. 409, 413 (1954).

2 Inasmuch as we found that (1) merger activity was not a part of the business of
insurance, as that term is used in the McCarran Act, and (2) state regulation could not
have extraterritorial effect, it is unnecessary for us to determine the efficacy or adequacy
of the state regulatory agencies herein involved. See, Ohio AFL-CIO V. Insurance Rating
Board, 451 F. 2d 1178 (6th Cir. 1971), cert. denied, 409 U.S. 917 (1972).
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The Commission, for the reasons stated in the accompanying opinion,
having determined that said initial decision should be vacated and the
case remanded to the administrative law judge; ‘ ‘

1t is ordered, That the aforesaid initial decision be Va,cated and set
aside. : '
1t is further ordered, That this case be remanded to the admlms-
trative law judge for further proceedings not inconsistent with the
views expressed in the aforesaid opinion; That after such proceedings
have been terminated the administrative law judge shall forthwith
make and file a new initial decision based on the record as then
constituted. ‘

Chairman Kirkpa,trick not pa,rticipatmg Commissioner Dixon con-:
curs only in that section of the opinion entitled “Limitations on State
Regulation,” and for that reason, concurs in the order vacating the
initial decision and remanding the case to the administrative law
judge. Commissioner MacIntyre’s position is that the decision of the
majority certainly should have provided for the receipt of further .
information, hearings and consideration by the parties, the administra-
tive law judge and-the  Commission respecting applicable state laws
and their implementation as they would relate to an acquisition or
merger such as the one involved here. He would concur with the de-
cision of the majority to that extent and for the reasons set forth in
his separate statement.

JAMES CARPETS, INC., ET AL.
Docket 8876. Order and opinion, Dec. 11, 1972

Order and opinion denying interlocutory appeal of denial of respondents’ motion
to stay complaint counsel from communicating with respondents’ customers.

OpinioN oF THE COMMISSION

This case is on an interlocutory appeal from an administrative law
judge’s order dated August 8, 1972, denying respondents’ motion to
stay complaint counsel from communicating with respondents’ cus-
tomers pending conclusion of this case before the Commission. The
administrative law judge found that the letters sent by complaint
counsel to respondents’ customers, which respondents complain of, are
entirely in accordance with the enforcement procedures prescribed
in the Commission’s policy for enforcement of the Flammable Fabrics
Act (36 Fed. Reg. 21544 (1971)). In our opinion, complaint counsel’s
letters to respondents’ customers not only comply with the Commis-
‘sion’s enforcement policy but are necessary in order for the Commis-
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sion to effectively carry out its responsibilities under the Flammable
Fabrics Act to protect the public against carpeting which may be
dangerously flammable. ‘

Respondents object to complaint counsel’s stating in these letters
that Commission’s laboratory has conducted tests which disclose that
styles of carpeting which are involved in this proceeding do not meet
the applicable standard under the Flammable Fabrics Act. Respond-
ents do not contend that such tests were not conducted or that they’
did not have the results indicated. Accordingly, complaint counsel

“should be allowed to inform respondents’ customers of these tests, in
order to alert them that the continued sale of the carpeting may violate
the law. : S

Respondents also complain of complaint counsel’s statement in these
letters that the sale of the carpeting “is a violation of the Flammable
Fabrics Act.” We believe that this statement purports to reflect only
the opinion of the complaint counsel since the letters are signed by
complaint counsel in his capacity as ccimplaint counsel. . -

" OrpEr DENYING INTERLOCUTORY APPEAL

Respondents having filed an interlocutory appeal from the order
of the administrative law judge dated August 8, 1972, denying re-
spondents’ motion to stay complaint counsel from communicating with
respondents’ customers ; and

The Commission having considered said appeal and the reply of
complaint counsel in opposition thereto and having determined for
the reasons stated in the accompanying opinion that the appeal should
be denied : ‘

[t is ordered, That respondents’ appeal from the administrative law
judge’s order dated August 8, 1972, be and it is hereby denied.

JAMES CARPETS, INC,, ET AL.

Docket 8876. Order, Dec. 18, 1972.

Order denying recommendation of administrative law judge that Commission
geek enforcement of subpoena issued to third party and returning matter
to the administrative law judge for further consideration of such action as
may be deemed appropriate in the circumstances.

ORDER

The administrative law judge having issued on July 6, 1972, a sub-
poena duces tecum to Cornelius C. Setter, president of Independent
Textile Testing Services, Inc. (hereafter referred to as “Independ-
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ent”), and on July 27, 1972, having issued an order denying a motion
by Independent to quash said subpoena duces fecum; and,

The administrative law judge having certified to the Commission
the refusal of Independent to comply with said subpoena duces tecum
in accordance with the administrative law judge’s order of July 27,
1972, and having recommended that the Commission seek court en-
forcement of said saubpoena ; and,

The Commission having reviewed the papers referred to in the
administrative law judge’s certification, namely, the motion to quash
filed by Independent, the administrative law judge’s order of July 27,
1972, denying said motion to quash, the motion of Independent under
Section 3.23(b) of the Commission’s Rules of Practice for a determi-
nation allowing an appeal of the administrative law judge’s order,
the administrative law judge’s order of August 16,1972, denying Inde-
pendent’s request for a determination, and Independent’s letter dated
September 14, 1972, advising complaint counsel that Independent will
not voluntarily comply with the administrative law judge’s order of
July 27,1972; and,

The Commlssmn having determlned that consideration should also
be made as to whether the material sought in the subpoena could not
be obtained as expeditiously from respondents:

1t is ordered, That the recommendation of the administrative law
judge that the Commission seek enforcement of the subpoena duces
tecum issued to Cornelius C. Setter, president of Independent Textile
Testing Service, Inc., on July 6, 1972, be, and it hereby is, denied
without prejudice.

1t is further ordered, That the matter is returned to the administra-
tive law judge for further consideration or such action as may be
deemed appropriate in the circumstances.






' ADVISORY OPINIONS WITH REQUESTS THEREFOR*

Resmsszon of Admsory Opzmon C

No. 88 Three-way Promotlonal Plan Set Up by Radm Statmn and

The Commlsswn has recon51dered a.nd rescmded the sub;ect adv1sory
opmlon appearing at 70 F.T.C. 1869 (Flle No. 633 7022, released
J uly 1, 197 2. )

Product ‘information - dlsclosure ‘on Jewelry——“ISK ‘H. G E #
stamped alone and together with a tag bearing the words “18K
Heavy Gold Electroplate. (Flle No. 723 7007)

Opmw'n Lettew .

_ ‘Avcusr 18, 1972
Drar Mr. WINDMAN :
This is in response to your letter request dated April 21, 1972, for
an advisory opinion. '
You requested the Commission’s views regarding the propriety of
using “18K H.G.E.” alone stamped on a piece of jewelry, and, alter-
natively, such use if a tag were attached bearing the words “18K Heavy
Gold Electroplate.” It is the Commission’s understanding that, in con-

*Prior to October 29, 1969, in conformity with the policy of the Commission, advisory
opinions were confidential and available to the public only in digest form. Digests of
advisory opinions were published in the Tederal Register. The policy was changed on
October 29, 1969, to provide for publication of advisory opinions and requests therefor,
including names and details, when rendered, subject to any limitations on public disclosure
arising from statutory restrictions, the Commission’s rules, and the public interest. The
policy was again changed on December 22, 1971, to provide for the placement in the
Cominission’s public record of advisory opinions and requeststherefor, including names
and details, immediately after the requesting party has received the Commission’s advice,
subject to any limitations on public disclosure arising from statutory restrictlons, the
Commission’s rules, and the public interest.

In the case of requests for advice concerning proposed: mergers the requests togetrer
with supporting materials are placed on the public record as soon after they are received
as circumstances permit, except for information for which confidential elassification has
been requested, with a showing therefor, and which the Commission, with due regard to
statutory restrictions, its rules, and the public interest, has determined should not be
made public. Any advice given undér Sectlon 1.3 of the Commission’s Rules of Practice
concerning proposed mergers, together with a statement of supporting reasons, are
published when given.

1065
494-841—73———68
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formity with Rule 22C (8) of the Trade Practice Rules for the Jewelry
Industry amended November 17, 1959 (16 C.F.R. 23), the jewelry
so represented would be covered throughout Wlth a minimum th1ck~
ness of 100/1,000,000 of fine gold C

The Commission is of the opinion. that use of “18K H G.E.” alone
on a piece of jewelry electroplated with gold would raise questions
under Section 5 of the Federal Trade Commission Act because pur-
chasers probably would be misled as to the meaning of the descrlptlon
due to use of the abbrewatlon S :

The Commission cannot accept your suggestlon that no quahty dis-
closure need be made if the disclosure can only be made by abbrevia-
tion: The Commission favors disclosure by manufacturers and: retailers
of significant information regardmg consumer products in order to as-
sist prospective purchasers in ma,klng informed purchasing decisions.
If the surface of the jewelry is large enough to contain a full diselo-
sure, use of a tag would be an unacceptable substitute for such dis--
closure on the item.itself. On the other hand, if the surface of the
jewelry is too small to contain a full dlsclosure, ‘the maximum reason-
able abbreviated disclosure should be set forth on the jewelry item and
the full disclosure should be contained on a securely attached tag.

In some circumstances, the failure to make an adequate disclosure
could raise a question as to whether Section 5 of the Federal Trade
Commission Act had been violated. '

By direction of the Commission.

Letter of Request :
Awrrir 21, 1972,
Drar Mr. ToBin : ‘ ’

This is a request pursuant to Section 1.1 of the Commission’s Pro-
cedures and Rules of Practice for an Advisory Opinion.
~ 'We have been requested by a member not presently engaged in the
following practices to advise them as to the propriety of stamping
“18K H. G. E.” on items of jewelry manufactured for ultimate sale
to consumers. The initials are abbreviations for the marking, “Heavy
Gold Electroplate.” We have been further requested to advise in the
event abbreviations are found capable of deception, whether the above
abbreviation together with a tag attached affirmatively disclosing the
item is “18K Heavy Gold Electroplate” would av01d the possibility
of deception.

The Commission in its Advisory Oplnlon to Parker Pen Company
CCH 19,802 announced September 30, 1971 stated that abbreviation
of the term “glectroplate” or “electroplated” to indicate that an item
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is gold electroplate[d] would tend to mlslea.d many consumers who
would not know what the abbreviation 31gn1ﬁed and would, therefore,
constitute an unfair and deceptive practice in commerce within the
meaning of Section 5 of the Federal Trade Commission Act.-

In said opinion, the Commission stated that various industry Guides
. dealing with the labeling of gold content suggest a policy against ab-
breviation: of the term “electroplate.” (See 16 C. F. R. §§ 23.22, 60.2,
202, 226), as well as the most recent Guides for the Watch Industry
specifically forbid it (See 16 C. F. R. §245.3(m)). Finally, in said
Opinion, seven abbreviations of the term “electroplate” were found to
be inappropriate. '

The Commission in an Advisory Opmlon issued to the Jewelers
Vigilance Committee No. 703 7071 concerning the use of dual quality
marks for the una,bbrewa,ted term “electroplated” stated in its Febru-
ary 16, 1970 letter: o ‘
_ It (the. Commission) has concluded that 1t cannot glve 1ts approval to the pro
posed dual quality des1gnat10n on the well-established prmc1p1e that Where a
elaim is capable of two 1nterpretat10ns, one of which is false, it ‘would con-~
stitute a violation of Section 5 of the Federal Trade Commission Aet.’
Furthermore, in further response to this Adwsory Oplmon, thef Com-
mission stated on April 21, 1970 that the vast majority of -consumers
would be confused through the use of dual designations and if the
Commission approves the use of dual designations, it would have to
approve the use of triple, quadruple, etc., designations. The conclusion
of said opinion was that the Commission could not approve the use
of dual designations because “the use thereof would probably serve to
confuse and deceive prospective purchasers in regard to the quality of
the products being bought.”

In light of the prohibitions against abbreviations found in the
Guides and its affirmance by the Parker Pen opinion (supra), it may
be improper to use the abbreviation, “18K H. G. E.” Furthermore,
it is believed if a tag were placed on abbreviated merchandise, the
possibility of its removal in the line of distribution may circumvent the
Guides and Opinions given by the Commission and serve to confuse
and deceive prospective purchasers in regard to the quality of the
products being bought. '

Finally, if the Comnnssxon finds use of this abbreviation with a tag
attached capable of deception, it is believed when proper stamping of
jewelry is impossible without abbreviation, there should be no quality
stamped. Those wishing to inform consumers of the quality should
attach a tag conspicuously disclosing the quality without abbreviation.
In this manner, if the tag were removed from the jewelry, no markings
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would - ‘appear; thus, no affirmative quality disclosure would be made
conformmg to the various Rules and Guides-of the Commission. -~

~We do not-believe there is- any. current proceedmg of ‘the Cominis-
~ sion or any other governmental -authority which has ofﬁcmlly been in-
stituted which is in any way related to the sub]ect matter-of this re-
quest. We also do niot know of any formal prevmus proceeding Whlch
dealt with this partlcular terminology.

Furthermore, I would -be glad to come to Washmgton and supply
any additional information or technical advice that might be necessary
for the Cominission to reach a decision on:this matter ‘ o

Respectfully submitted, . : ; e
R /S/ Jom A. WiNDMAN,
' General Ooumel; ’

Legahty Under the Fair Credit Reportlng Act of a General Order

. To Be Slgned by the J udges of the U.S. District. Court for the

. Distriet of South Carolina, Authorlzmg the Furmshmg to

Lawyers Credit :Information Regarding Prospective Jurors

.. Selected in the Charleston, S C. Metropolltan Area. (Flle No.
. 733 7001) : .

0 pinion Letter

v v SeprEMBER 21, 1972.
Dear Mr. Uriccrio : : '

This is in reference to your letters of February 22 and July 29,
1972, addressed to Secretary of the Commission, in which you re-
quested an advisory opinion on behalf of your client, the Credit Bureau
of Greater Charleston, Inc., regarding the legality, under the Fair
Credit Reporting Act, 15 U.S.C. § 1681 e¢ seq., of a general order to be
signed by the judges of the United States District Court for the Dis-
trict of South Carolina, authorizing your client to furnish lawyers
credit information. with regard to prospective jurors selected in the
Charleston, South Carolina;, metropolitan area. '

Your letters indicate that your client is a “consumer reporting
aoency within the meaning of Section 603 (f) of the Act and that the
jury reports to be furnlshed by your client to attorneys include the
addresses, employment hlstory, general credit standings and general
character of the prospective jurors and are “consumer reports” w1thln
the meaning of Section 603 (d) of the Act.

The Commission has carefully considered your request and is of the
opinion that a general order of the district court of the type you have
described Would not be an order of a court having jurisdiction to issue
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such an order within the meaning of Section 604(1) of the Act, and
that, therefore, your client' may not, consistent with the Act, furnish
attorneys with consumer reports in response to such a general order. .
- "With respect to the situation described in your letter of February 22,
1972, the Commission is of the opinion that investigation of prospec-
tive jurors by attorneys is not a “business transaction. involving the
consumer” within the meaning of Section 604(3) (E) .of the Act, and,
therefore, your client may not lawfully furnish consumer reports to
attorneys for-jury investigation under’the Act, unless, of course,
written' instructions releasing thelr consumer reports are: obtamed
_ from prospectlve ]urors ‘ :
The Commission is mindful of the demand on. the part of attorneys
trying cases to be presented before a jury fora jury reportmg service of
the type your client proposes to provide: However, in view of the clear
and specific statutory proscriptions and congressional policy declara-
tions contained in -the Act, the Commission feels constrained to reach '
a negative conclusmn w1th respect to thescourse of action proposed by
your client. : :
By d1rect10n of the' Comrmssmn

Supp'lemental Letter Relatwe to the Reguest

Jury 29, 1972.
Dear Mr. FELDEMAN: :

You will recall that we spoke over the telephone the other day in
connection with this matter and that we had several previous dis-
cussions. I wrote to you on February 22, 1972, requesting an opinion
as to whether or not reports furnished by the Credit Bureau of Greater
Charleston, Inc., to lawyers in connection with prospective jurors
would violate any of the provisions of the- Consumer Credit Protectlon
Act.

I would like to modify my request for an opinion as to Whether or
not the Commission would approve of a general Order signed by the
judges of the United States District Court-for the District of South
Carolina, authorizing the Credit. Bureau of Greater Charleston, Inc.,
to furnish lawyers information -with regard to prospeetive jurors
selected in the area. As I stated to you over the telephone, the list
of jurors are made public approximately ten (10) days before a term
of Court begins. This gives the lawyers little, or no time to go out and
malke independent investigations of the background of the prospective
jurors. We also have a peculiar situation in this State in that the
voir dire examination is extremely limited. For example, a jury panel
is empaneled and sworn in a period of approximately fifteen to forty-
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five minutes from the time they are drawn out of the jury box. The voir
dire examination of jurors is generally restricted in both Federal and

State Cotirts in South Carolina, and the only questions generally asked,
are, “whether or not any of the jurors are stockholders in the corpora-

tion?, if there is a corporation involved, and “whether or not'the

prospective juror can give each of the parties a fair and impartial
trial”, and “whether or not any of the prospective: jurors are related
either by blood or marriagé to: either of the parties”. In the Federal
Court, the judge usually asks whether or not any of the jurors.are or
have been represented by any of the attorneys involved in‘ the case
pending at that time. The reports furnished by the ‘Credit Bureau of
Greater Charleston, Inc., in connection with the prospectlve jurors,

‘were limited to attorneys at law, requesting the reports in the interest

of clients having cases pending during that term of Court in which the
reports were rendered. The population of Charleston County has

-grown and there are a number of people who periodically come to -
‘Charleston County from other states, which makes such reports neces-

sary as an aid to the selection of fair and impartial jirors, particularly

“in view of the limited voir dire examination. For example a prosecutor

would not desire a juror who has a bad reputation in the community
to sit as a juror in a criminal case. In addltmn, if a particular store
or corporation were being sued, and a juror did business with that
store or corporation, the party suing the corporation certainly could
not receive a fair and impartial trial with a good customer of the
defendant sitting on the jury.

Additionally, there are areas in Charleston County where the people
are extremely clannish and it is almost impossible for lawyers to
obtain information from neighbors or friends.

It is our view that the Consumer Credit Protection Act and the Fair
Credit Reporting Act was intended to protect a consumer in order
that he might not be deprived of credit or employment as a result
of improper information. If the information were furnished to attor-
neys concerning a prospective juror, the prospective juror, of course,
would not be deprived of any rights or credit. The reports would, of
course, be limited to use by attorneys in connection with the selection
of prospective jurors. Reports of this nature have been used by attor-
neys in Charleston County and in the District of South Carolina for
some period of time. These reports have also been used by the United
States Attorney’s Office, the State Prosecutor’s Office, defendants’
lawyers, and lawyers representing both plaintiffs and defendants in
civil suits. We feel that such reports are extremely necessary as an
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aid in selecting fair-and impartial j jurors, and that the ends of ]ustlce
would be promoted thereby.

-~ If necessary, the writer and several attorneys of the Charleston Bar,
I am sure, would be willing to appear before the Commission in
Washington, D.C., and testify, and explain in detail the necessity of
such reports.

As you know, the matter is now pending before the judges of the
United States District Court for the. District of Seuth Carolina, and
we would like to have an opinion just as soon as. p0551b1e _

. With kind regards, I am; :

Very truly yours,
/S/ PAUL N Umcomo, Jr

Lettm" 0]‘ Request
Freruary 22, 1972,
GENTLEMEN : ‘
- I represent the Credit Bureau of Greater Charleston, Inc.

In this jurisdiction, the voir dire examination of jurors is limited
in both the State and Federal Court, and for a great many years credit
reports have been used by the vast majority of lawyers in and about
- thé County of Charleston, for the purpose of obtaining information
in connection with prospective jurors.

Without these reports, it is almost impossible to obtain information
on prospective jurors during the limited period of time from the time
the prospective juror is drawn until the time Court commences. In
addition, there are a great many transit people in the area and it is
extremely difficult to obtain information concerning this type of
person. Credit reports on prospective jurors have been made available
to attorneys representing both plaintiff and defendants, and to the
United States Attorney’s office, for a stated sum on each juror. These
reports, for the most part, include the addresses, employment histories,
and general credit standings of the prospective jurors, and informa-
tion as to the juror’s general character. The reports have been limited
- to attorneys at law requesting the reports, in the interest of clients,
having cases pending, during the term of Court which the reports are
lendered

The Credit Bureau of Greater Charleston does not wish to be in
violation of the Consumer Credit Protection Act, and pursuant to
Rule 1.1 of the Federal Trade Commission, we are requesting that
the Credit Bureau of Greater Charleston, Inc., be authorized to fur-
nish such reports to attorneys for a stipulated fee, and we are further
requesting that you furnish us an opinion as to whether or not the
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furnishing: of ‘said reports would be. in Vlolatlon ‘of ‘the. Consumelﬂ
Credit Protection Act.
We would appreciate hearing from: you at the ea,rhest poss1ble da,te

Very truly yours, o - ;
e /S/ PAUL N. URiGCHIO, Jr.

Legallty of Instltutes By-Laws——Proposal To Establlsh Stand-
ards and Accréditation Procedures for the Purpose ‘of
Improving the Reliability of Field Interviewing Werk Done
in Consumer Research PrOJects. (File No. 703 7063) -

Opzmon Letter
v Novemser 21,1972,
Drar . Mr. KINTNER

This is in response to your letter request for an advisory opinion
dated August 2, 1972, regardmg the bylaws of the Market Resaarch
Institute (MRI)

-In brief, MRI pr. oposes to estabhsh standards and accredltatlon pro—
cedures for the purpose of improving the rehablhty of ﬁeld inter-
viewing work done in consumer rese‘mrch projects. Manufacturers,
retailers, advertlsmg agencies, media repxesentatlves and market data
researchers would comprise the membership of MRI; however, the
Board of Directors probably would be controlled by the market re-
search members. The objective of the association would be to raise the
standards of reportage but not to discourage exercise of independent
judgements and initiatives by market researchers. This objective would
be accomplished by fostering, developing and encouraging use of tech-
niques which would provide reliable and professionally responsible
research data and information. Education, guidelines, standards, ac-
creditation, publications and similar methods would be used to upgrade
market research so that more reliable data would be gathered and
reported. B

Based: on its understanding of the plan as it is outlined above and
detailed in your letter, it is the Commission’s opinion that putting the
plan into effect, in and of itself, would not be violative of Commission
administered law. .

The Commission is of the view, however, that great care must be
used in implementing the plan to avoid its becoming illegally coercive
either .on market data researchers or the users of information those
researchers provide. Special care must be used to prevent the program
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bemg used to boycott to estabhs ]alackhst or to 1nt1m1date partlc— ‘
ular researchers or any other associgtion members.
- Participation by members imust -be completely: voluntary and: mem-
bership in the -association must be reasonably avallable fo all ehg1ble
for such membership. SRR G : :
. Lastly, you are:advised that the Commlssmn mtends ‘toexamine
the actual operation of the program after a reasonable period of time
to determine whether- antlcompetltne eﬁects have reSulted from ni-
plementation of the plan: i DTl e T
By dlrectlon of the: Commlssmn

Lette;lof Eequest - ; )
; SUAN Snnd i st ;’AUGUSTQ‘,':IQ_‘?Q‘.S”
Dnm MR TOBIN ‘' oo
On behalf of a group of chents 1dent1ﬁed at, the close of thls letter

credlta,tlon for the ﬁeld of consumer mafkét fesearch !actlwtles

Earlier Requests for Advisory Opinion

On November 25, 1969, we submitted a request for advisory opinion
on behalf of the same client group, but involving a different form of
proposed bylaws and proposed standards, accompanied. by extensive
legal analysis supporting the request. The Commission, by letter of
February 2, 1970, declined to issue an advisory opinion “because an
informed decmon cannot be made since the effects of the proposed plan
_ cannot be predicted without an extensive investigation.”

On April 20, 1970, a renewed request for advisory opinion was made:
Guided by the Commission’s comments and opinion rendered on an
analogous program, FTC Advisory Opinion No. 350, our request em-
bodied modified bylaws and standards assigned to stress more clearly
the voluntary and nondiscriminatory purpose and operation of the
Institute and its programs. At that time, extensive documentation was
provided to stress the narure of the industry practices, problems and
needs. That request was not granted by the Commission. In its letter
of July 27, 1970, the Commission said that “no advisory opinion will
be rendered thereon since the competitive effects of your clients’ pro-
posed program cannot be predicted.”

494-841—73———69
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Subsequent Commlssmn Developments Forming the Basrs of ’I‘hls
' Request

. Since our last request was. refused the Comm1ss1on cla,rlﬁed 1ts
posmon on standards making and certification in response to a request
for advisory opinion from the American National Standards Institute

(File No. 713 7002, March 8, 1971%, FT'C News Release, March 22,
1971). and at that time expressed its sympa,thy “to the growing interest
in the development of plans for self-regulation which will avoid the
strictures of the antitrust laws.” Chairman Kirkpatrick publicly ex-
pressed his views on industry self-regulation in a speech before the
New York State Bar Association on January 28, 1971 (FTC News
Release, J uly 28,1971). The former General Counsel Martin addressed
this'iséue in:a speech before the American National Standards Insti-
tute (FTC News Release, June 24, 1971). Executive Director Mezines
dealt with the topic in a speech before the American Society of Asso-
cmuon Executlves on August 23, 1971 General Counsel Dietrich bpoke
to related issues in a’speech before the Internatlonal Law Sectlon of
th 79 Mid- Amemca, World Trade Conferenee (PTC News Release,
' L1 ,,1972) On' Apnl 20, 1972, theCommlssmn appomted a task
force oh mdustry self- regulatlon (FTC; News, Release, April 20, 1972) ,
and released its Preliminary Staff Study on Self- Regulatmn “and
Accreditation.

In summary, there has been growing pubhc 1ecog1ut10n by the

Commission over the past year of the procompetitive role which stand-
ards may and can play in the United States economy, and a detailed
articulation of the kinds of safeguards needed to comply with the
letter and spirit of the federal antitrust laws. ’ :
. TIn this climate of an enhanced Commission awareness of the pro-
competitive role of standards and accreditation, our client group has
revised the bylaws of its proposed Institute with a view to meeting all
conceivable objections reasonably capable of being met at the inception
of any such program. The revised program on its face 1s designed to
meet the necessary criteria described by Commission and individual
Commission officials, for the reasons we ela,borate below

The Market Resealch Tnstitute and its proposed program .

In the consumer market research industry, the role of field
personnel——mtervwwexs and their supervisors—is one of surveying
segments of the consumer public with respect to any particular market
research program. This interviewing function is commonly contracted

*See 78 F.T.C, 1628,
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out to independent organizations or field personnel. A major problem
area in this industry is the relative unreliability of the work in the
field—ranging from improper interviewing to outright failure to con-
duct interviews at all, filling in falsified reports—and generally shoddy
conduct - which mdependent market research organizations-and cor-’
poratlons with their own market research departments ‘endeavor ‘to'
Ininimize through post survey verification practices. The extensive’
abuses which exist in field interviewing were documented in our letter:
request of 'April ‘20, 1970.- A number of cencerned manufacturer:’
retailers and market research  interests dei;ermmed ‘that ‘the most-
constructive way to deal with these problems was to help foitn an asso-
ciation of market research orgamzatlons and national mamifacturers:
and retailers who rely on market research to test-market products and”
services together with representation from the Market Research Trade"
Associa,tion and communications media and advertising agencies. The
purpose of: this ‘membership association Would be to bring to the field .
of market research a-level of standards, educanon, and accreditation
which would upgrade the quality and rehablhty of the field activities.
which effective market research. requires. In short, the memb ip
organization and its purpose is one where competitive: forces are d
tinctly secondary if existent at all. h

Stated differently, the active members of the Institute, pursuzmt to
the bylaws, are organizations which share a common interest in the
quality and rehablhty of market research, an inferest which benefits
the consuming public to the extent that demsmns to redesign or to. add
or drop ‘products or services are based in no small measme on the'
accuracy of field suivey activities.

This membership association provides the opportunlty to pubhsh
and disseminate standards of performance which market researchers
or 1ndustry clients may specify—or may not specify—as they wish. )
Field interviewers and the like may have an opportunity to be ac-
credited. Educational programs and literature can be 1mplemented to
dlssemmate the best available know-how on the ways this catefrmy:
of work ¢an be performed most effectively and efficiently. The entlro
field of market research stands to benefit from this pr oposed program..

However, before the commitment of time and expense to such an
ambitious program, the client group desires the qualified approval of
the program by the Commission with respect to the documentary basis
of the membership association reflected in the proposed bYliLWS Tlns ,
is the narrow scope of the advisory opinion request. . ;
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Antltr_ust safevruards biilt into the proposed bylaws prowde a ‘reason-
able bams for a qua,llﬁed fzworable adv1sory oplmon o

The bylaws of the Market Research Instltute (Appenduz A) as,
now, revised make a-change, in the Board of Directors “control” over,
the nonprofit organization. Whereas the prior submission of proposed.
bylaws provided for a. Board .of Directors: weighed. in. favor of,
manufacturer-retailer .users of: .market, research .services: {manufac-,
turer-retailers), the revised bylaws provide for: crreater representation.
on.the Board of Directors by the. outside mdustry members (market
research erganizational interests), as.is: the more conventional trade.
assogiation practice. The number of members.of the Board. of. Direc-.
tors. has been reduced from 19 to 11 (Art. IV §4:1) and the: composh
tion of the Board has been: modlﬁed as follows N e

*:1: Board of direc-.! : Board:of direcs
tors under pnor tors under pres-
; .:submission: . :‘ent. subn:ussion :

- ]
T 1D € =
ok Gy bt et G

ﬁgnkmmmcatmﬁm media membebrs
rkeg research company members. .-«
Markg'g Researcliogl‘ra?de ssociation_ ..

Comparable bylaw changes may now be effected by two-thirds of all
active members (Art. X), rather than two-thirds of the manufacturer-
1eta11e1 members. '

We emphasize here the built-in antitrust safeguards of a member-
ship association Board of Directors composed of industry competitors
(malket research companies) as well as customer-users of the indus-
try service and organizations with in-house market research capability
(manufactulers, retailers, advertising agenmes, commumcatlonsv
media) as constituting a composition which is highly favorable in
assessing the antitrust safeguards capable of being built into a trade
association organization. Trade associations presentuw the greater
area of antitrust responsibility are obviously those composed of com-
petitors alone, whose actions could adversely affect customers or sup-
pliers or intertype competition. Here the field survey interests are .
represented on the Board, together with organizations which engage -
in the commerce of market research, or which use the services of the
1ndustrv

A key section of the bylaws (Art. IX) deals toplcally with the
safeguards which must be built into any standards/accreditation pro-
gram of the Institute. These safeguards are designed to reflect the
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most. current - areas of concern expressed. by the Commission through
its formal actions, as well as through informal expression by individual
Commission members and staff. Specifically, the bylaws expressly
prov1de safeguards to ensure that any standards/accredltatlon pro-
gram is voluntary, is nondiscriminatory in its application to members
and nonmembers, involves procedural public notice of proposed stand-
ards, with an opportumty to be heard, provides for reasonable fees
and for prpcedural safeguards with respect to any form of remedial
action for failure to comply, mcludlng the affirmative opportunity for
arbitration. Co R
: -Stand.ards

The proposed standards (Appendix B) remain unchanged from the
prior submission. While these standards reflect the current thinking
on fairness and reasonableness of industry field practices designed.to
ensure truthful results and responsible survey techniques, neverthe-
less these proposed standards. Would not be 1mp1emented inall events
for mdustry comment and response, pursuant to the bylaws (Art
IX §9:1). : : :

The program in its present form raises fundamental questlons about
the realistic availability of the advisory opinion procedure to proposed
business conduct which includes the following considerations:

(a) generally comparable business conduct was the subject of a

favorable, albeit qualified, Advisory Opinion No. 150;

(b) the underlying documents upon which a favorable advisory
opinion is based in themselves contain the built-in limitations on busi-
ness behavior which the Commission itself has espoused in its response
to the American National Standards Institute, and through staff
speeches and papers;

(¢) any advisory opinion is hmlted by the nature of the proposal
itself. The Commission need assume only that the program would be
implemented and carried out as it is proposed

(d) if the Commission refuses to give a favorable, though qumhﬁed
advisory opinion on this program which, as presented, contains ne
antitrust defects or areas of antitrust vulnerability, then the advisory
opinion program is illusory to the extent that, realistically, it is simply
not available in the category of business conduct here in issue. '

The issue, therefore, is whether the Commission is now willing,
in light of the knowledge which it has accumulated involving trede
association standards and accreditation to grant a qualified favorable
advisory opinion confined to the program as presented, with built-in
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antitrust safeguards reflecting current knowledge of standards and
accreditation. We submit the answer should be in the aﬁirmatlve and
an-action to this effect i 1s sohclted

Respectfully, _ :
ARENT, Fox, Kintner, PLoTKIN. & Kamn,
By /S/ Earu W. KINTNDR.
- By /S/ JACK L. Lape..
By /S/ RUTH P. ROLAND.

Attomeys for @ M am(,faotw'ers M m"ketmg Research Group
composed of :

Beech-Nut, Ine. ' - Miles Léboratories, Inc. * -
Carter Products, Inc. "~ Mobil Oil Corporation
Chesebrough-Pond’s Inc. -~ Noxell Corporation -

Coca Cola Company,U.S.A. - Sears Roebuck & Company, Inc.
Johnson & Johnson : Scott Paper Company

S.-C. Johnson & Son; Inc. - Warner- Lamfiert Pharmaceublcal
Kraft Foods Corporation: - ~ Co. oo S
Thomas J. Lipton Inc. Xerox Corporation

The Mennen Company ' :

APPENDIX A
BYLAWS OF MARKET RESEARCH INSTITUTE

ARTICLE I. CORPORATION, OFFICES
1:1 - The name of the corporation is MARKET RESEARCH INSTITUTE, and is a non-
profit membership corporation.
1:2 The corporate offices of the Institute shall be established in such city or
cities of the United States and elsewhere as the Board of Directors may from
time to time determine.

ARTICLE II. PURPOSES AND OBJECTIVES .

2:1 "The purposes and objectives are: to foster, develop and encourage the
development of reliable and professionally responsible consumer market research
data and information through educational programs, guidelines, standards and
criteria, publications and related activities, which will serve to foster and im-
prove the quality and service of market research in the United States.

ARTICLE IIT. MEMBERSIIP

3:1 Active Membership. Business organizations including corporations, firms,
or partnerships, engaged in (a) consumer goods or services manufacturing, sup-
ply or retailing activities, (b) market research organizations, (c¢) advertising
agencies, (d) communications media, having a business interest in consumer
market research are eligible for actlve membership in the applicable category
(a)-(d) set forth above.
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3:2 Associate Membership, Corporations, organizations, firms and individuals

which, though not engaged in-consumer market research; are nevertheless inter-
ested in consumer survey-educationk and training, shall be eligible for associate
membership. This shall include entities and persons in federal, state or local
governmment, public opinion resear.chzorgani,zations and . university level schools
and personnel thereof. -
. 3:3 Active Member. Representatives. Wach active memher shall de51gnate a
person to be known as the active member representative who shall represent such
active member in the affairs of the Institute. An active member representative
shall be an official or employee of the active member and such designation shall
remain in effect unless revoked by the active member or unless. the actlve member
is more than 90 days in arrears on membership dues.

.3:4 Voting: Each active. member- representative. in good standmg shall, be
entitled to. one vote in .the affairs. of the Institute as provided by these bylaws.
Associate members are entitled to the same rights and privileges as active mem-
bers, except for the right to vote.

3:5 Membership Obligations. Any party accepting membership in the Institute
shall be deemed by doing so to have agreed to be bound by the bylaws and shall
not represent compliance with Institute standards or accredltatlon unless thxs
isa fact

ARTICLE IV. BOARD OF DIRECTORS

4:1 Members. The Board of Directors shall be eleven. in number compbsed_ of
active member representatives in good standing elected from the following active
membership categories by the active members of each respective category:

Category: : ‘Number
Manufacturer-retailers . .
Advertising agencies__ . ______
Communieations media - .. ___________
Market research organizations._ . __________ _________ ________

CU ot pd G0

In addition, the Market Research Trade Association shall have the right to
appoint one representative to the Board of Directors, which representative shall
have the same rights and privileges as all other directors including the right te
vote. In the event that such representative is not appointed following reasonable
notice, the Board of Directors shall select a person employed as a supervisor of
market research interviewers in lieu thereof and with the same rights and
privileges.

4:2  Hlection and. Term. The term of office for Dl'ectors representmg active
members in good standing shall be three years, until a successor is elected, except
that during the initial election one manufacturer-retailer active member repre-
sentative shall be elected, respectively for a term of one, two and three years
and one market research organization active member representative shall be
elected for a term of one year, two such members for two years and two such
members for three years. No active member shall be represented on the Board of
Directors for more than two consecutive terms.

4:3 Meetings. Meetings of the Board of Directors shall be held at least an-
nually, at a time and place designated by the Board of Directors. Special meet-
ings of the Board of Directors may be called by the Executive Secretary or by
any three members of the Board.
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4:4 Notice. Notice of the time, place and agenda of meetings of the Board of
Directors shall be mailed to each Director at least 15 ddys in advance of the
meeting date, except that by consent of a: majority of the Dlrectors for good
cause, special meetings may be held without 15 days notice.

4:5° Quorum, Conduct’ of Business. A quorum for the transaction of businéss
shall be a majority of the Directors in office actually present at the meeting of
the Board of Directors. There shall be no proxy votes at a Board of Directors
meeting. In periods between meetings; the Board of Dlrectors may take action
pursuant to a mail referendum of all Directors.

4:6  Interim Vacancies. If the active member representative resigns, dies or
otherwise. withdraws from the Board of Directors following election thereto,
then the active member so represented shall have the power to deswnate a suc-
cessor active member to complete the unexpired term. If the actlve Inember
50 represented ceases to be in good ‘standing, then that active member representa-
tive:shall no longer be entitled to serve the remainder of the term. In' such event,
a vacancy ‘shall arise which may be filled by thie Board of Directors by an active
member representative in the same category, sub]ect however to ratlﬁeatmn by
the active members in that category at the next electlon

ARTICLE V. CONVENTIONS

5:1 Annual Confuentums The Board of Directors shall set the tlme and place
of an annual convention and provide timely notice to the membership thereof.
At the annual convention, the members shall be provided an annual report of
the activities and financial position of the Institute.

5:2 Convention Voting. At the annual ccmyentwn, the active members in good
standing shall be provided the opportumtv to elect members of the Board of
Directors, as provided herein. Bach such active member shall be entitled to one
vote through its designated active member representative. A

5:3 Nominations. Prior to the annual convention the Board of Directors shail
appoint a Nominating Committee of five persons, three from the Beard.of Direc-
tors, each in a different active member category, and two from the active mem-
bership not represented on the Board of Directors. The Nominating Committee
shall select nominees for the Board of Directors pursuant to the bylaws and shall
notify membership of its selection at least 60 davs in advance of the annual
convention.

For the first convention, this provision is suspended and the incorporators shall
appoint a Nominating Committee generally consistent with the spirit and pur-
pose of these bylaws which Nominating Committee shall select nominees for
members of the initial Board of Directors.

5:4 Additional Nominees. Fifteen percent (15%) of the active members in each
category shall, by petition, be entitled to have additional nominees for the Board
of Directors placed on the ballot for vote at the annual convention, provided,
however, that such petition must be presented to the Institute at least 10 days in
adva nee of the annual convention.

5:5 Except as provided by these bylaws, the procedures for conduct of the
business at the annual convention shall be in accordance with Roberts’ Rules
of Order, latest revision.

ARTICLE VI. MANAGEMENT .
6:1 The responsibility and authority for management of the Institute shall
vest with the Board of Directors.
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6:2 . The Board of Directors. may select an Executlve Secretary wha shall
‘be responsible to the Board of Directors for the staff operations of the Institute.
‘The terms and conditions of such employment shall be determined by the Board
of Directors.

ARTICLE VII. MEMBERSHIP DUES AND STANDING

7:1  The Board of Directors shall have the power to set the annual or special
dues for the membership, and the terms for loss of good standing for faupre
to pay membership dues. - )

ARTICLE VIIL. PUBLICATIO‘\TS, EDUCATIDNAL PROGRAMS

8:1 The Institute may pubhsh penodlcals, literature and educatwnal mate-
rials relating to the Institute and market research affairs in the manner and
form prescribed by the Board of Directors. :

8:2 The Institute may arrange and conduct educational programs, séminars
and workshops on market research affairs.in the: manner and form prescrlbed
by the Beard of Directors. : s

ARTICLE IX. STANDARDS, ACCREDITATION

9:1. The institute shall have the power to develop, establish, and.impleient

reasonable standards and. accreditation procedures relating to consumer market
survey and research practices and procedures subject to the following conditions
and limitations:

(a) Prior to implementing any proposed standards or accre(htatlon proce-
dures there shall be provided reagotiable pubhc notice of proposals with respeet )
thereto and an opportunity for interested persons to present their views.

(b) Standards and accreditation shall be voluntary, nondiscriminatory, avail-
able to nonmembers as well as members, and no charges or fees incurred thereby
shall operate unreasonably to foreclose the opportunity of interested parties,
otherwise qualified, to secure the benefits thereof.

(¢) Standards shall be kept current and adequately upvmded to allow for
industry and scientific advances and innovation.

(d) Andit programs aimed at fostering and wonitoring compliance with
standards and accreditation shall be fair, reasonable and nondiscriminatory.

(e) Prior to any warning, suspension, deaccreditation or other action for
failure to abide by standards, the party so charged shall be given a statement
of the grounds for such action, together with an opportunity to be heard. Any
action taken by the Institute with respect thereto shall include a notification of
the party of the basis and reasons therefor. At the option of the party so charged
the party shall be afforded a reasonable opportunity to have the merits of the
charge adjudicated by compulsory arbitration by the American Arbitration As-
sociation in accordance with the rules thereof.

9:2 The Board of Directors shall have the power to delegate to a Standards
and Acereditations Committee the implementation of this program on terms
and conditions consistent with the bylaws hereof.

ARTICLE X. AMENDMENTS

10:1 These bylaws may be amended by the following procedures:

(a) By a vote of two-thirds of the Board of Directors provided, however, that
such amendment shall thereafter be subject to ratification by two-thirds vote of
the active membership at the next annual convention, the membership to be pro-
vided 30 days advance notice of such amendment to be ratified.
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(b) Upon petition by 159 of the activé ﬁlembership received by the Institute at

-teast 60 days in advance of the annual convention, a proposed bylaw-amendment

shall be publicized to the membership at:least 30 days in advance of the annual
convention and enacted by two-thirds vote of the active membershlp

APPENDIX B

PROPOSED " MARKETING RESEARCH INSTITUTE MINIMUM STANDARDS DEFINITIONS

Oiient

A manufacturer, advertising agency, publisher, broadcaster, retailer, etc., who
contracts with outside independent companies to conduct some or all phases of
individual market research studies.

Research Company .

-An independent company that contracts with clients for the performance of
some or all phases of individual market research studies, including the sub-
contracting of specific study phases.

Field Supervisor

Independent firms or individuals usually working in only single metropolitan
areas to whom Research Companies and/or-clients may sub-contract the execu-
tion of the data collection activities for individual studies. :

I nterviewer

Independent sub-contractors and/or employees of supervisors who collect raw
data from respondents through personal, telephone or mail interviews.

Verification, Vealidation
The procedure for determining the accuracy of field interviews.

Coding

The procedure for evaluating the strength or weakness of the response of a
person interviewed.

Audit .

The procedure for evaluating a completed market research project to deter-
mine compliance with agreed standards, specifications and 1)1ocedures

1. Market Research Study Specification Stendards

A. All of the objectives of 2 market research study should be clearly and care-
fully spelled out in writing at the outset or confirmed in writing.

B. All of the desired information requirements to be included in the question-
naire should be clearly and carefully spelled out in writing at the outset or
confirmed in writing.

C. In carrying out A and B above, the following details of the type of sample
to be utilized and its content should be indicated by the client :

Specific sample selection procedure to be employed. )

Any special or unusual requirements for selection of specific respondents.

The universe of respondents to be interviewed and tbhe specific subgroups with
the desired number of interviews of each group.

The specific maximum number of callbacks to be utilized.

Anticipated incidence rates for both the total universe and specific subgroups.

The specific cities or areas to be included and the number of interviews in each,
as well as a precise definition of the specific areas to be covered.
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- D. The detalls of the methodology to be employed, including the method of
interview on each phase of the study and the number of phases to be condueted
should be specified.

E. The probable length of the questionnaire and the approxxmate number of
open-ended questxons should be specified. )

F. Flnal questmnnalre should be approved by the chent 7

G. Specxﬁcatlons for pre-test should be spelled out and include the followmo'-

Number

Where conducted

When conducted .

‘With whom conducted

How conducted

How to be reported

H. Any unusual lnterﬂewer brleﬁnv reqmrements should be specxﬁed

I. Any unusual validation requirements should be specified.

J. Any unusual tabulation specifications and statistical' routines should be
specxﬁed : :

K. The specific type of report format should be mdlcated

L. The cost of the study and the schedule of payment should be. spe(nﬁed

M. The desired timetable for scheduling and, reporting of the study should.be
agreed:-upon .including an indication of the -necessity for a written or verbal
presentation.

N. Any subsequent changes in any of the spemﬁcatwns should be provided in
written form. .

2. Project Achnowledgmenf i

A written acknowledgment to proceed with the project should be prowdod'
to the research company. :

3. Written Instructions For The Field Supervisor

A. Written instructions should be furnished tc the Field Supervisor and a
copy furnished to the client.

B. These instructions should contain, at a minimum, the name, number, and
purpose of the study: sample specifications; quotas, verification requirements,
editing requirements, schedule for return of completed questionnaires, emergency
contacts; and description of allowable expenses.

C. Supervisor should not be informed of client’s identity unless specifically -
authorized by the client.

4. Written Instructions For The Interviewer

A. Written instructions should be furnished to the Interviewer and a copy
of these furnished to the client.

B. These instructions should contain, at a minimum, the name, number, and
purpose of the study; sample specifications; quotas; explanation of the question-
naire and its handling (including probing instructions where necessary) ; time
schedules and delivery requirements for completed questionnaires; and
responsibilities to the Field Supervisor.

5. Recruiting Field Supervisors

In recruiting Field Supervisors, preference should be given to those subscribing
to the applicable M.R.1. standards.

6. Distribution of Material

The client should allow the Research Company a reasonable length of time in
planning so as to allow efficient distribution of materials, and the Research



1084 ' FEDERAL TRADE COMMISSION DECISIONS
Request 81 F.T.C.

Company, in turn, should allow a reasonable length of time for dlstrlbutmn
to the field.

7. Selection of Interviewers :

- In the selection of Interviewers, preference should be g1ven ‘to’ those who have
been certified as meeting applicable M.R.I standards Substitutes’ should be
briefed on M.R.I. standalds ~and they should agree to these standards by
signature.

8. Interviewer Briefing Sessions

Interviewer briefing sessions must be held unless otherwise 'speciﬁed by the
client of the Research Company. A report of these briefing sessmns should be
fulmshed to the Research Company and should include dates tlmes names of
interviewers in attendance, name of instructor, and whether conducted by tele-
phone or in person. All interviewers must be pmperly br1efed

9. Interviewing Standards: -

A. Disclosures of' the client’s ‘name by the 1nterv1ewer in ordér to gain
respondent - cooperation or for any other reason is strietly prohlblted unless
specifically authorized by the client.

B. The amount of time- reqmred for the 1nterv1ew should not be mxsrepresented
to the réspondent, : : :

*C.. Strict adhererice to the Qample design is requlred

" D. ‘Questionhaires should be read as written and in the order in Whlch ques-
tlous are listed.

- B. The entire questionnaire should be completed with the respondent.” No
mcomplete questionnaire enhould be submitted without explanatlon nor should
it be counted in the quota.

. Completed questionnaires should be returned on scliedule.

G No interviews should be conducted with acquaintances, friends; neighbors,
relatives, or anyone interviewed by the same interviewer in the past six months.

10. Return of M aterial :

A. First day questionnaires should be forwarded to the Researéh Company
by the fastest means within 24 hours.

"B. The balance of the questionnaires should be returned on an-agreed upon
schedule that will peruiit timely validations.

11. Validation Standards :

o A. Verification certificates supplied by M.R.I. or embodying M.R. I «mde ines
should be used. :

B. Validation should be conducted by phone or in person. :
€. Validation should be conducted only once with any Dal‘tl(’uldl respondent,
and a notation made on the verification certificate.

D. A positive attitude should be used in validating.

I Validating calls will not be made prior to 9 A.M. local time nor later than
9:30 P.M. local time on weekdays and Saturdays and Sundays. Sunday validat-
ing ( Tls are not to be made prior to 11 A M.

A minimum of 15¢% of each interviewer's work randomly seiected over the
active study period should be completely validated. A greater proportion of vali-
dating should be done wherever substantial discrepancies are found. A greater
proportion will nsually have to be attempted in order to achieve this percentage.

G. The specific responsibility for validation is to be agreed upon in writing
between the client and Research Company.
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. 12. Editing Standards : S o

A. Edmnv should be a separate functlon from codm it_is desirable but not.
essential to utilize different personnel than'in codmg
. B. The superylson should check. questlonnaires for completeness. Chent proee-
peryisor is m mlsemg

naires and then sort by cxty and inter vxewer A L mcomplete or speclal Sltllatl()n
questionnaires should be kept in a sepa a‘ dec1smn 2 to how to
handle them as soon as possible. .. .
.D. Screemng question(s) should_be checked foxp_ proper quahﬁcatxon
E ALl ‘questionnaires should be checked for completeness, cons| S

legiblhty. S e . o
F. Bdifing instructions for ch fstudy, should,be . reviewled.by,.the. pe_rson
responsible for the study. =~ ..

G. Ed1 gvshquld be done in 2 dllferent colored. penc1lrt an those already used

oA codes to be ut111zed in a study should be approved by the cod ng super-_
visor and the person in the Resealch Oompany x'espomsmle for the v and/or -
the client, if he so desires. =~ :

D. A’ coding supervisor should be assigned to each p1o_1ect .

E. The code should be typed and explained to the coders. The coders should be
g,wen coples of all eXhlblt cards and other visual aids used in the prOJect All
rotations or other varlatlons of the questxonnalre should be completely ewrpl‘uned .

F. Batch oF control slips should be assigned to batches of questlonnaxree ’l‘he.
batch sheets should have the question numbers listed and a place. for the coder’s
initials and the check coder’s initialg next to each questxon

G. The project should be organized so that certain coders only code certaln
questions or sections of the questionnaire.

H. The" codmg supervisor should -have the responsﬂnhty of anqwermg all the
questions which arise ‘during coding. COdEIS should be encouraged to. ask . ques-
tions when they are in doubt of the meanmg of an answer or the way an answer
should be coded. v

I. Any changes or additions to the code must be communicated to all codels at
once.

J. The code building and coding funetions should be performed by. people who .
have been properly trained in these endeavors.

K. 25% of all coding should be checked. before work is tabulated

L. A new coder should have 1009, of her work checked. :

M. Check coding should be done by simply recoding the questions r111(1 eompar
ing the coder’s work with the check coder’s work.

N. Ifa coder has made consxstent errors, 100% of the coder ] WOll\ should be
check coded.” i

0. The check coder should put her initials next to the coder’s mmals on the
batch slip.
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P. A 59 error in codmg in each 1nd1v1dual questwn by an 1nd1v1dual coder
shiould be the maximum allowable error '
14, Keypunchmg/(}’ard C’lermmg o o : T
ALA mlmmum 'of 259 ‘of all cards should bé key venﬁed 100% A record
should be kept of the number and’ type of errors found when venfymg the cards
B Keypunch operators should be experxenced m workmg Wlth marketmv
research data, or properly tramed it that ﬁeld ' .
C Checks should be made to rlt‘y that
" a.’ Singlé columis have single punches o
b. Sklp patterns have been followed eorrectly o

questlonnalre “shiould be referred to for correctxons
15 Tabulatmg Standards

Specxﬁc mstruc
provided. '

C. If the tabulatmg lS to be done usmg a card sorter, the followmg checks
should be’ made : :

‘ Chécks sliould’be made on cards as they are sorted )

All hand calculations such as adding, subtracting, percentaglng, should be
doubled checked.

A1l typed tables are to be double checked for typographlcal errors.

‘D, If tabulatmg is to be done by a computer, program errors can be checked
by taking a minimum sample of 159 of the cards, and comparmg answers agamst
the total sample for each question.

16. Data Storage Standards

A. The I.B.M. cards and/or tapes should be stored for a minimum of one year
The minimum for questionnaire storage should be 6 months. )

At the end of the stated length of time, the Research Company should alelt
the client to the fact that the data will be destroyed unless the chent elects to
store the data himself, or pay the storage charge. ;

B. The Field File at the Reésearch Company should include the followmg
forms:

-a. Contact Sheet

b. Briefing Session Form
. Check-in Sheet
. Interviewer Field Validation
. Validation Questionnaire or Certificate
. Interviewer Field Instructions
. Supervisor Instructions
. Sampling Instructions

Any' Reports to M.R.I. on certified Interviewer’s and/or certlﬁed Super-
visor’s noncomphance w1th standards

:4:‘0@ o 2ae
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C. The Coding TFile at the Research Company should include the following

forms :

. Coding Record Sheet

. Control Batch Coding Sheet

. Sampled responses used to build codes

. Allcodes .

“Other Mentions” list

. All correspondence with the Tabulating Company
. Editing Instructions -

. Master Questionnaire

Key Punch Control Sheets

j. Cleaning Record (Computer) Sheet

17. Reporting Standards

In those cases where the Research Company supphes analysis and report writ-
ing services, a copy of the tabulations will also be supplied.

18. Payments

A. Payments for satisfactory work should not be delayed beyond two weeks
from completion of the job or receipt of the invoice.

B. Payment to intreviewers should be on an hourly basis rather than on a
per mterv1ew basis.

19. Audztmg Standards

A. The auditor should be a disinterested party with no financial relation-
ships with the parties to the market research project being audited.

B. If the audit is not pursuant to an M.R.I. field investigation, the auditor
should be compensated solely by the party requesting the audit, unless other
arrangements are made in writing and disclosed to the other party to the
transaction. )

C. The auditor should maintain the details of the project being audited in
confidence and disclose the results of his audit solely to the party requesting
the audit unless the requesting party directs otherwise, or unless the audit is
pursuant to an M.R.1. field investigation. '

D. The auditor will review the documents relating to the market research
project to determine conformance with the above M.R.I. standards, or such
other standards as may have been specified by the client, as applicable, and
shall prepare a written report of his findings.

E. If the services of an M.R.I. auditor are requested by a person or organiza-
tion, the M.R.I. auditor will conduct an audit only in situations where the client
has specified M.R.IL. standards, to determine compliance therewith.

ol - B o BT =R O~
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Cost, expense reimbursing or advertising, advertising falsely .. ... 661, 819
Cutting off access to customers or market . . ... .. ... ... .. 618, 793
Dealer cr seller assistance . . .. .. ... e e e e e [P 661, 819
Dealing on exclusive and tying basis . . . . .. ... ..o oL 618
Deductions in price, offeringunfair .. .. ... ... .. .. e 359, 476

Delinguent debt collection, threatening suits not in good faith . . 93, 296, 836
Demand or business opportumtxes securmg agents by )

misrepresentation . .. ... Ll .. 661
Demonstration reductions, advertising falsely . . .. .. ... ... ... 596
Discount savings, advertising falsely . . .. ... ... .. ... ... 86, 315
Discriminating in price, charges and price differentials . ...........83

Dismissal Orders:
Order dismissing cornplaint against 4 Néw York City manufacturer
of a nonprescription product recommended for use on minor
burns and sunbum L. L L LT T e e e e .. 23
Order dismissing complaint, as to two resp(‘)hd‘ents, charging
violation of Sec. 2(c) of the Clayton Act, as amended . . . . . L. . 201
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Order dismissing. complamt alleging violation of Sec. 7 of the
Clayton Act, as amended, because of the msufflcxent ev1dence '
. to support finding of violation . ... ............. Lo... 481
Doctors and medical profession, clalmmg or usmg endorsements ) A
or testlmomals falsely or misleadingly ............ e e 124
Durability or permanence, advertising falsely ............. . ... 703
Earnmgs and proflts advertlsmg falsely and ’ o o .
misrepresenting . . . o ..t e e e . .. 370, 551, 661, 819
-Offering unfair mducements to purchase ordeal ........ .. 661,819
Securmg agents or representatives by misrepresentation . ........ 819
Endorsements, approval and testimonials, advertising falsely
-and misrepresenting . . . . ... e ee e e e e e e e e e 124, 830
Enforce or brmg about resale prlce mamtenance combmmg or
consplrlngto:;;;: ...................... eee ... 819
Enforcing dealmgs or payments wrongfully e e e e e e .. 618
Exaggeratedasregular and customary ..... ' 19, 74, 93, 246, 5617, 596 945
Exclusive temtory, securing agents or representatwes by ’ .
mlsrepresentatlon N P S 3 X |

 Fair Credit Reporting Act: -

-Collecting, assembling, furmshmg or utlllzmg consumer reports :381,'938

Statutory requu:ements .......... e e e e e ... 381,938
Federal Trade Commission Act: ' o -
Sec. 5 — ’ _
Acquiring corporate stock orassets . . . .. ... .ai ... 984
Claiming or using endorsements or testimonials falsely or
misleadingly « « . . v v v et e e e e e e 124, 830
'Dealing on exclusive and tying basis . . .. ... .. e e e e e e e 618
Furnishing means and instrumentalities,etc. . . .. .. ... ... ... 74 .
Invoicing productsfalsely . ... ... ... .. ... ... ..... 174
Manufacture or preparation . . . . . .. .. ... oo 1
Securing orders by deception . . . ... ... ... oL 836
Securing signatures wrongfully . .. .............. 93, 218, 785
Shipping for payment demand, goods in excess of or without
03 s L7 < e e e e e e 836
Using deceptive techniques in advertising . . . . ... ... ... ... 785
Fire-extinguishing or fire-resistant, advertising falsely . ... ... ... .. 156
Flammable Fabrics Act .. ............... 1,12,15,134, 137,149,

153, 161, 165, 179, 193, 197, 263, 292, 329, 340, 344, 348, 385,
544, 548, 563, 593, 611, 767, 771, 826, 901, 918, 931, 934, 1017

Forcing goods, cutting off access to customers or market . . . . . e e . 618
Foreign branches, operation, advertlsmg falsely ............... 793
Free goodsorservices . ... ....%..... 74, 86, 93, 218, 703, 738, 836
-Fur Products Labeling Act:

- Advertisingfalsely . . . . ... .. ... oL, 810, 814
Composition of product ... 174, 259, 336, 559, 615, 730, 810, 814, 927
Guaranties, furnishing false . ... ........ ... e e e e, 810, 814
Invoicing productsfalsely . . .. ... ... ... .......... 68, 130,

174, 259, 336, 559, 615, 730, 810, 814, 927
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336, 559, 615 730 810, 814 927
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ordeception . ... ... .. ... ... L.Lh . 74,124, 359, 539, 551 587
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_Advertising faisely B .. 231, 587, 596, 703,793, 906

Misrepresenting . . . 74, 204, 246 275, 308, 587, 596 608, 703, 793, 906
Guaranties: '

“FurProducts Labeling-Act . . .. .. .... e e i S 810, 814

Textile Fiber Products Identification Act . .. ......... .o 889
Hindering salesmen, cuttmg off aécess to customers or market -

through ~ .. ... ... ... ..., e e e e e e e e e . 793
Identity of product, mlsrepresentmg e o .. 74,359,011

Importing, selling, or transporting flammable wear . . . .1,12,15,134, 137,
149, 153, 161, 165, 179, 193, 197, 263, 292, 329, 340, 344, 348, 385,
544, 548, 563, 593, 611, 767, 771, 826, 901, 918, 931, 934, 1017
Individual’s special selection or situation . . ... ... ... .. ... 596
Instruments’ sale to finance companies, neglecting to disclose . . .. 596,793
Interlocutory orders. See also Interlocutory orders with opinions.
Commission on its own motion quashes subpoenas duces tecum
. directed to Secretary and staff members of the Commission
after determining validity of Aug. 15, 1968 order not relevant®
to admissibility of evidence or discovery by

complaint counsel flowing from the evidence . . . . . . .. .. ... 1040
Dealing with question of reemployment of administrative law

judge scheduled to retire prior to his completion of case . .. ... 1028
Penying —

Applications of General Foods Corp. and the Quaker Gats Co.
for review of order denying their motions to be dropped

asrespondents . . . . ... i i i e e e e 1031
Motion to dismiss as to certair respondents . . . . . .. ... .. .. 1034
Motions to intervene, and receiving such motions as comments

and as briefs amicus curiaze . .. ... ... ... f e e e a ... 1041
Petition to reopen proceedings on grounds that there are no :

changed conditionsof factorlaw . © .. .. ............ 1049

Recommendation of administrative law judge that Commission

seek enforcement of subpoena issued to third party

and returning matter to administrative law judge

for further consideration . . ... ... ... . ... . ...... . 1062
Request of a'nonrespondent to file interlocutory appeal from

a ruling of the administrative law judge denying

said party’s request for in camera treatment of exhibits . . . .. 1031
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for Modificationof Order . ..... ... ... .. e 1027

To intervenor S.0.U.P,; Inc.; payment of. those of its cost
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substantiationissubmitted . . . . ... ... L L L. ce .. .. 1032
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matters to the administrative lawjudges . . . . . ... .. ... ... 1023
Withdrawing case from adjudication for purpose of negotiating
a consent settlement . ... ... e e e e et e e e e 1047
Interlocutory orders with opinions: :
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Complaint counsel’s application for interlocutory review of the
administrative law judge’s order requiring the disclosure of
Commissionrecords « « v v « v v e v oo e e e e e 1024

Motion to dismiss complaint on grounds that respondent’s
contention that Statements of Enforcement Policy have the

Same effect as Trade Regulation Rules is incorrect .. ....... 1051
Motion to stay complaint counsel from communicating )
with respondent’s customers . .. .. e e e e e e ... 10661

Granting complaint counsel’s motion to amend complaint to
include a charge that respondents have violated Sec. 8(b) of

the Flammable Fabrics Act, asamended ........... PP 1043
Vacating the initial decision and remanding the case to the
administrative law judge . . .. .. .. P e e e e e e e ... 1052

Invoicing products falsely:
Fur Products Labeling Act 130, 174, 259, 336, 559 615, 730, 810 814, 927

Textile Fiber Products Identification Aet .. ... ... ... ... 315
Knowingly advertising falsely by advertisingagent . . .. ... ... “e... B
Law or legal requirements, misrepresenting . . ... ..... .. Te e e e . 218

Limited offers or supply, advertising falsely ..... 315 703, 785, 793, 945
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Manufacture or preparation . . . . . . . - 1,15, 559, 730, 810, 814, 911, 927
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Misbranding or mnslabelmg SR
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Fur Products Labehng Act ...... e e e e 130,174,
259, 336, 559, 615, 730, 810 814, 927
Textlle Fiber Products Identlflcatlon Act . ... 315, 389, 734, 911, 945

Wool I’roducts Labeling Act . ... ............ . 383, 389_, 734
Statutory requirements — o : A
Fur Products Labeling Act .. ....... e ....130,174,
‘ 259, 336, 559, 615, 730, 810 814, 927
Textile Fiber Identification Act . ... ....... . 315, 389, 734, 911.
. Wool Products Labeling Act . ................ ‘333, 389, 734
Misrepresentation or deceptlon, furmshmg means and ' .
instrumentalities . . . .. ... ... o0 0oL, ". 859,539, 551, 587
Misrepresentating business status: ) o ' )
Business methods, policies and practices . ... .............. 231
Connections and arrangements with others . .. . . 74, 93, 267 836, 906
Exaggerated as regular and customary services . . . . .. ... ... ... 74
Foreign status, branches, operations . . ... ... .. ... ... ... 793
Free goods orservices ... . . . . . .. ... .. e 74
Government connection . . . . . . . s e a i e e e e 296
GUArantees . . . v o v v e e e e e e e e e e e e e e e e e e 74
Identityofgoods . ... ... ... .. ... .. ... . 74, 911
Nabure . ¢ oo v v vt i et e e 218, 267, 296, 551
Operations generally . .. .................... ... 551,819
Personnel orstaff .. ......... 93, 218, 231, 275, 296, 308, 587, 906
Producerstatusofdealer . . . . . ... ... ... ... ... 911
Qualifications . . . . . . . . L. e e e e e e e 398
Services . . . ... . ... ... e e 296, 596, 836
Terms and conditions . . . ... ... ... ..... I IR AP T4
Unique status or advantages . - . . . . .. ..ot 218, 267
Misrepresenting goo'ds:
Comparative data or merits . . ... e e e e e e e e e e e 579, 921
Composition of product . . . 559, 615, 730, 734, 810, 814, 921, 927, 945
Content . . . . . . . i i i e e e e e 238, 246, 921
Earningsorprofits . . ... ... .. ... . o, 370, 551, 661, 819
Endorsements . . . . . . .. ..l e e e e e e e 124, 832
Freegoodsorservices . . . « . . v v o v v v v v v e v au 93, 703, 738, 836
~Guarantees . .......... 246, 275, 308 587, 596, 608, 703, 793, 906
Laworlegal requirements . . . ... ... .. ... .0t 218
Manufacture or preparation . « . . .. .. e i e e 1,15
Nature of product . . . .. ..... 238, 559, 587, 615, 730, 810, 814, 927
Oldasmew . . . . . i i i it ittt ittt i i 539, 567
Opportinities in product orservice . . . . . . ... ...t 793
Prize €ONEStS .« v v v v v v vt e e e e e e e 703, 738
Qualities or properties . ... . e e e e e 61,124,156, 169, 315,

352, 370, 398, 579, 587, 703, 711, 724, 745, 793, 830, 921
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Quality -+ - e v '.. 596
CRefunds - - 2« c - e e e nae e, 231,308,906
Sample, offer, or order conformance - - - - - e ... 836
Scientific or other relevant facts - - . . . . . . 661, 711, 724 745 793, 921
Special orlimitedoffers . , ., . .. ... ... ... .......... 785, 793
~ Statutory requirements . . . . . . . ). .104, 141, 145, 182, 255, 275,

288 296, 315, 359 559, 567, 596, 615, 661, 678, 730, 734, 779,
793 810, 814, 891, 895, 911, 927

Terms and conditions . . . .. ............... 703,738,819, 906
~ Tests, purported . . . ... ..... e e e _L ....... . 579, 745
Undertakings in general ... . . . .. PR - 3 K
. Umque nature or advantages C e e e ... . 238,352, 711 724 745 793
Misrepresenting prices: ) ' - ) v _
Additional costs unmentioned . . . .. .. ... .. PUPIPEPE o ', : 661
R - 7 e e e .. 798
" Comparative . .. .......... S e, 246, 945
. Exaggerated as regular and customary ... ... 93,246, 567 596, 945
Retail as cost or discounted " ... .. ... .. e .... 389
‘Sales belowcost . . ... ... el l... 218,389
‘Terms and conditions . . Ve e, L. 104, 141

145, 182, 188 218, 255, 267, 275, 288, 296, 315, 359, 567, 596,
661, 678, 779, 793, 891, 895 906

Usuati as reduced or to be increased . . .. .. 218, 246, 275, 567, 785, 793
Misrepresenting services: '

Terms and conditions . . . .. .. .... 246, 267, 308, 359, 370, 850, 906
Modified orders:

Order modified to bring it into conformity with Court ruling that a .
pre-acquisition loan arrangement has substantially the same

anti-competitive effect as the acquisitionitself . . ... ... ... .. 629
Nature of product or service, advertising falsely and/or
misrepresenting . .. .. ... .o 74,169,174, 218, 238,

_ 267, 296, 398, 539, 551, 559, 587, 615, 810, 814, 921, 927
Neglecting to make material disclosure:

Composition —

Fur Products Labeling Aet . . ... ... ... ... . ..., 174

Textile Fiber Products Identification Aet . . . . . ... .. ...... 945
Tdentity « « v o @ v et t e e e i e e e .. 74,8D9
Instruments’ sale to finance companies . . . . .. .. ... ... 596, 793
Natureof product . . . . . . . .o v v i v e e e e 174,730
Notice of third party sale of contract .............. 275, 315, 793
Oldasnew ... ...ttt iineeenas e e e e e 539
PriCES & i i i e e e e e e e e e e e e e e e e e e e e e 74, 93
Prizecontests . ... ....... e e e e e e e e 703, 738
Respondent’sinterest . . . ... ... ..... e e e . 661, 906
Sales contract, right-to-cancel provision . ...........218, 267,296,

551, 596 661 678 785, 793, 819
Scientific or other relevant facts . . .. ... .. ... PO e 661 703
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Truth in Lending Act ... ...::.:...104,141,145, 182, 255; 275,
288, 296, 315, 359, 567, 596 661 678 774 779, 793 891 895
Wool Products LabelingAct - . . ... 000000. BRI £ 7
" Termsandconditions . . . : ... .: ... .. P 74, 86, 93 104,
141, 145, 182, 188, 218, 231, 255 267 275, 288, 296, 308, 315
338, 359, 476, 567, 587, 596, 661, 678, 774, 779, 793 895, 906
Notice of third party sale of contract, neglecting to disclose . ... . 315, 793
Nutritive, advertising falsely gualities as to product : . . . . : :.". . /852 921
QOffering unfair, improper-and deceptive inducements S o
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Competitive contests and awards. . - . . .. .:..i.ivasa i 703 738
Deductionsinprice : :. .o iiviiie s o e aa e 859, 476
Earningsand profits . . . .« v . oL vl oo "661, 819
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Guarantees . . . . - . .. 0 e ... Ve asae T e e e 608 703
Individual’s special selection' or sxtuatlon e e e UL 596
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Opportunities in product or service . : ¢ : :.:::::: 661, 785,793,819
Premium or premium condltlons e i e e e e e 551
Prizecontests . ......01..... e e e e e e e e e e ... 708,738
Results guarantee . . . . < v v v o v v v v oo aicmnenonn 308, 793, 906
Returns and reimbursements . . . . ... ......... 308,661, 819, 906
Salesassistance . . . i . . .l . i e e e e e e e e e 661, 819
Sample, offer, or order conformance - . .........%........ 836
Scientific or other relevant facts . . . . . . ... oot . 745,793
Undertakingsingeneral . . . . . . .. . ... ittt . 819
‘0Old as new, neglecting to make disclosure of . . . . ... ..., 539, 567
Operations generally, advertising falsely and misrepresenting ..... 551,819
Opportunities in prodiict orservice™ . . . ... ... ... " 661, 785, 793, 819
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Percentage savings . .. ... ... e e e e me e 3 15, 945
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Advertising falsely . . . ... 00000 ... 218,275, 296, 908
Misrepresenting . . .. . .. .00 93, 218, 231, 275, 296, 587, 906
Premiums-and prizes, advertising falsely . . ... ... ...... 551,703, 738
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.Additional charges unmentioned - : it i i e L. .i . 661
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255, 275, 288, 296, 315, 359, 567, 596, 661, 678, 779, 793, 891, 895
Bait . . . e e e el e e e e e e ... 793
Comparative .....;...;.;......;.;.;......'..-567 945
Cost, expense reimbursing, or advertising .. ... f e aes .. 661,819
Demonstrationreductions' . - ¢ s i i a0 s iia i ieaaaan i, 596
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Resultsguarantee . . . o o v e v oo vsovoneneoanns 308, 785, 793, 906
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Neglecting to make material disclosure .. .. ... ... 315, 389, 734, 945
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