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tion, or placing of advertising, and that respondent sccure a signed
statement acknowledging receipt of said copy of this order from each
such person.

[t s further ordered, That respondent notify the Commission at
least thirty (80) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of thisorder. =~ ,

[t is further ordered, That the respondent herein shall within sixty
(60) days after service upon them of this order, file-with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with this order.

. Ix tie Marrer or -
BEATRICE FOODS COMPANY

ORDER AND OPINION OF DISMISSAL, ETC., IN REGARD T0 THE ALLEGED
VIOLATION OF SECTION 7 OF TIHE CLAYTON ACT

Docket 881%. Complaint, April 30, 1970—Dccision, Seplember 28, 1972.

Order and opinion dismissing a complaint alleging violation of Section 7 of the
Clayton Act by a Chicago, Illinois, dairy company. The Commission con-
cluded that the evidence iy insufficient to support a finding that a violation
of Section 7 has been shown in the “national market” of institutional dry
foods wholesaling.

CoMpLAINT

The Federal Trade Commission, having reason to believe that Bea-
trice Foods Co. has acquired John Sexton & Co., a corporation, in
violation of Sectien 7 of the Clayton Act, as amended (15 U.S.C,,
Section 18), and/or in violation of Section 5 of the Federal Trade
Commission Act, as amended (15 U.S.C., Section 45), hereby issues
this complaint pursuant to Section 11 of the Clayton Act (15 U.S.C.
Seetion 21) and Section 5(b) of the Federal Trade Conunission Act
(15 U.S.C., Scction 45(b)), stating its charges in that respect as
follows:

DEFINITIONS

1. For the purpose of this complaint the foliowing definitions shall
apply:
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" .(a) Dry Grocery Products are processed: packed foods; including
all foods canned in tins or glass-or preserved in: a dry state; but ex-
cluding fresh or frozen pr oducts such as fresh or frozen meat, ﬁult,
Vegetables, fluid milk and bread.: : ~

- {b) - Institutions: are: oraamzatlons preparmg and ser V1ng, or serv-
ing, food for consumption on or off the premises, or meals away from
home, :including but:not' limited' to:restaurants, cafeterias, hotels,
schools, colleges, hospltals, nursmg ‘homes; industrial feeding concems,
automatic merchandising ¢oncertis)clubs;and airlines.. . .

(c) - Wholesalers of Dry Grocery: Productsiare meérchant mlddlemen
who buy various dry. grocery:products-fromfood proeessors, producers
and manufacturers and sell such products to: retall food and grocery
stores. i s o

(d) lnstztutwnal Dry Grocery Wholesalers are merchant m1ddle-
men who purchase various dry grocery products from food processors,
producers and manufacturers: andﬁ ‘sell :such products to institutions.

A S I (R BRI FTR IR
RFSPON)ENT

2. Beatrice Foods' Company (Be‘rtrlce), a tespondent herein, is a
corporation organized and existing under the laws of the State of
Delaware, with its office and principal place of business at 120 South
LaSalle Street, Chicago, Illinois.

3. Beatrice was founded in 1897 in Beatrice, Nebraska Beatrice is
engaged in the business of producing, processing and/or distributing
dairy, grocery and confectionery products, among -others, and the
operation of refrigerated warehouses. During its fiscal year ending
February 29, 1968, about 45 percent of Beatrice’s net sales were der 1ved
from sales of dany products, about 37 percent from grocery and con-
vectionery products and about 10 percent represented rentals from
its public refrigerated warehouses. Prior to December 20, 1968, Bea-
trice sold dry grocery products to John Sexton & Co. and it also sold
and is now selling such products to other institutional grocery whole-
salers, some of whom competed with John Sexton & Co. and compete

‘now with Beatrice. Beatrice also sells other products to mstltutlonal

wholesalers and directly to institutions.

4. During its fiscal year ending February 29, 1968—

(2) Beatrice’s net sales totaled $1,052,431,480, exceeding one billion
dollars for the first time. In conducting its business, Beatrice has over
25,000 employees, markets over 5,000 products, and operates about
500 plants and branches.



481

_-BEATRICE FOODS CO. . . - 483

Complaint,

(b) Beatrice was the 46th largest national advertiser. Among 1ts
better known trade names and products are the followmg Co

Dairy Division:

“Meadowgold” mllk and frozen des-
serts

Grocery wawn

“Bonds” pickles and 1e11shes

“Ma Brown” pickles and relishes

“L&S” pickles and relishes-.:- -

“Rainbo” pickles and relishes :

“Ameriean” pickles and relishes .. -

“Ma Brown” jellies and preserves:

“L&S” jellies and preserves ' -t

“Ruby Bee” Jellxes and preserves

“Mario’s” olives:- g

“Fisher’s” nut preduc‘ts‘»

“Adams” snack foods

“Rudolph’s” snack foods

“Pepis” snack food§ - 7'

“Time-4"” snack foods'

“Treat” snack foods = '’

“Pik-Nic” snack foods

“Kobey’s” snack foods -

“Iiberty” maraschino chemee and
glazed fruits

Confectionary Division:
“Clark” candy bars
“Richardson”. mints

“Louis Sherry” ice cream
“Dannon” yogurt

“La Choy” chmese foods -
‘“Temple” chinese foods
“Gebhardt’s” Mexican foods.
“Rosarita” Mexican foods. . . . .
“Shedd’s” margarine and .séla«j

dressing ’ Lo '
“Lambrecht” frozen foods. -
“G-W” pizza pies . . .

‘“Lambrecht” pizza pies

“Burney Bros.” baked foods

“Aunt Nellie’'s” glass packed vege-
tables #nd fruit drinks

“Lady Betty” glass’ packed vegeta-
bles and fruit drinks : _

“Murray” cookies: ' 7 . T

“Mother’s” cookiés ~ s

“Sugarine” artificial sweetenert" -

“Miracle White’* 1aundry products”’

“Holloway” milk duds and caramels
“Jolly Rancher” candy bars

(c) Substantially all of Beatrice’s non-dairy business, and most of
its dairy business, is the result of acquisitions made over a period:.of
time.. Since January 1,.1960, Beatrice has acquired among others the

following non-dairy firms:

- 1960-

M. J. Holloway & Co.

Gebhardt Chili Powder Co.
Mitchell Syrup & Preserve Co.
Grand Trunk Warehouse & Cold

Storage Co. -

1961

Adams Corp.

Pik-Nik Company

Rosarita Mexican Foods Co.
Liberty Cherry & Fruit Co.

1962

Fisher Nut Co:
Cal-Compack Foods, Inc.

1963

G-W Food Products Corp.
Burney Bros., Inc.
Deppe-Vienna Baking (‘o

1964

Southland Pecans
Liberty Baking, Inc.
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Gincinnafi Fruit & Extract Works, e 1967
Inc. e : " Mother’s Gookies
The Sugarine Co. Golden Cookie Co.

Speciality Foods, Inc.
Bloomfield Industries
Regal By-Products Co.
Chicago Produce Terminal

J. Warren Bowman, Inc

Julian Bail Industries’

South Georgia Pecan Co.

General Water Conditioning, Inc.

PP James H. Rhodes & €o. .°. .
= :
. 1965 E Airstream, Inc. '
Chesterton éand‘yCo. . o Melnor Industries; Inc. -
Aunt Nellié's Foods - . Tekni-Craft Inc. . :
- Wiirray Biscuit'Co. " : . Indiana Moulding & I‘rame Co..
Stiff:‘el. Co. - . . Charmgtow: l?roduets, Inc.
Stahl Finishing Co. ~ ~ World DryerCorp. - :
Vigortone Products = Qo Imperial Oil & Grease Co Inc
Colorado By-Products Co. - G Southeastern Reduction Co.
P - Lone Star Rendering Co.-. .
Switzer Ligqg‘éig:e_i(]p; NP 1;1; : Buttercrust I%akeries,,i. EIE
Jolly Rancheyr,Ing.. . ., .. Oswald Jaeger Bakery : ... .

East Coast Foods .

Temple Frosted Foods. ..

Knickerhocker Mill Farboil Co. . i {
Rudolf Foods. . Hart Ski \Ianufacturm« Co.; Inc,
Mid-West, Forgmg & Manufacturmg Morgan Yacht Corp. .

Co. Max H. Kahn Curtin Co.:
Ross-Wells, Ine. : Vogel-Peterson Co.
Geerpress Wringer Co. Hi-Temp, Inc.
Quincy Market Cold Storage Co. Market Forge
Tampa Cold Storage Co: San Angelo Bay Products Co.
Inland Underground Facilities, Inc. Lubbock Rendering Co.

Pre-1960 acquisit.ins include but are not limited to D. L. Clark Co.,
Thos. D. Richardson Co., La Choy Food Products, Bond Pickle Co.,
Mario's Food Products, Squire Dingee Co., Tasty Foods, Inc., Shedd-
Bartush Foods, Inc., A. F. Thibodeu Co., Detroit Refrigeration Co.,
and Lackawanna Cold Storage Co.

5. At all times relevant h(,rem, Beatrice sold and shipped, and is
now selling and shipping, products in interstate conimerce throughout
the United States; hence Beatrice was, and is, engaged in commerce
as “commerce” is defined in the Clayton Act and Lhe, Federal Trade
Commission Act.

III
JOIIN SEXTON & COMPANY

6. John Sexton & Company (Sexton) was, on December 20, 1968,
a corporation organized and existing under the laws of the State of
Illinois with its principal office and place of business located at 4700
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South Kilbourn Avenue, Chicago, Illinois. It is now operated as a
division of Beatrice. :

7. Sexton-was originally estabhshed in 1883 in Chlcado, Ilhn01s
and incorpor: ated in 1898. It was on December 20, 1968, an institutional
dry grocery wholesaler, distributing dry groceries to restaurants, clubs,
hoepltals, schools, colleges, hotels and other purveyors of prepared
food services. It operated thirteen warehouses which served as distri-
bution centers, servicing over 70,000 customers throughout the con-
tinental Umted States, in the West Indies and Hawaii. Nearly all the
products distributed by Sexton were sold under its own trade names or
brands and labels. About 27 percent. of the products distributed by
Sexton were manufactured. or processed and packed, bottled, or
canned by Sexton in its own plants, Sexton purchased other dry g gro-
" cery products from.food manufacturers, 1nc1udm0' Beatrice.

8. Sexton, operated a laboratory for the systematlc testlng of “qual-
‘ity” in the products it produced, the products it distributed and for

the development of new products. Sexton had developed, and. placed
on the market since July 1, 1967, a number of new. convenience prod-
ucts including “Jet Set,” an instant gelatin, canned “Chopped Chicken
Livers” and “Spoon-Redi,” a line of puddings to be spooned_ dlrect]y
from the can into dessert dishes.

9. During its fiscal year ending June 28, 1968, Sexton had net s'ﬂes
of $91,033,770 and net earnings of $2,000,945. Sexton was on Decem-
ber 20, 1968, the largest independent institutional dry grocery whole-
saler in the United States and the only such wholesaler distributing
nationwide and manufacturing a significant portion of its products.
Sexton’s position had in part been attained by the acquisition of a
number of distributors and a food manufacturer including the
following:: o , o

(a) In August 1943, J. C. Stewart Co., an institutional wholesaler
located in Pittsburgh, Pennsylvania.

(b) In 1964, National Brands, Inc., Grocery Department, an institu-
tional wholesaler then located in Miami, Florida.

(c) In 1965, Cincinnati Foods, Inc., an institutional wholesaler lo-
cated in Cincinnati, Ohio. '

(d) In January 1953, The Columbia Conserve Company, a food

manufacturer located in Indianapoli% Indiana. .

10. Sexton sold dry groceries to institutions located in over 150
Standard Metropolitan Statistical Areas (SMSA), as defined by Uxe
Executive Office of the President, Bureau of the Budget, and in over
60 other localities. Sexton had nationally a market share of approxi-
mately 5 percent in the institutional dry grocery wholesale industry,
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and in a number of the SMSA’s and other markets which-it sérves

Sexton has market shares ranging from 10 percent to about 50 pereent.
11 At all times relevant Theréin, Sexton'sold and: shipped' products
nters'ta,te commerce throughout the Unlted States; and on Deceri-
‘ber 20, 1968 Sexton was engaged in- corimerce as’ “commerce” is'defined
Vm the "Clayton Act and the Federal Trade Commlssmn Acb

""IV"F' :
TRADE AND COMMERGE R

12 The institutiorial dry ‘grocery Wholesahng 1ndustry conmsts
prlmarlly of a‘number of ‘small indépendent concerns operating in
local ot reglonal markets, generally from “one’ warehouse or' at most
three or four warehouses; each concern selhng for the most part prod-.
ucts bearing ‘its label: The 1ndustry is’ characterlzed on ‘the whole,

: by (a) the solicitations of orders: by astreet: salesman, (b) the exten-
sion of credit by the wholesaler, and (€) the delivery of dry grocerles :
‘t6'the prémises of the purchaser, elther by common carrler or’ m the

ftruck of seller.” : B R

13, Sinde 1960 4 merger trend has been developmg in'the institu-

tlonal dry grocery wholesale industry. Among others, Sexton has

acquired two institutional dry grocery wholesalers during that period,

Consolidated Foods Corporation has acquired during this perlod at

least three, and Food Corporation of America has acquired one.
'14. In the Chicago SMSA, a number of institutional dry grocery
wholesalers have entered, or are now planning to enter, the “institu-

tional frozen food wholesale industry. Prior to December 20, 1968,

Beatrice was and is now an institutional frozen food wholesaler in the

‘Chicago SMSA, and prior to December 20, 1968, Sexton had contem-

plated entry into the institutional frozen food industry and was a

potentlal entrant in that 1ndustry

v
ACQUISITION 7

15. On or about December 20, 1968, Beatrice acquired the business

and assets of Sexton, exchanging therefor approximately 875,000

shares of Beatrice’s preferred convertible preference stock Valued at
' the tlme at about $37, 500 OOO



' BEATRICE FOODS CO. = 487
481 V " "Complaint
VI

EFFECTS OF - ACQUISITION

# 16. The effect of the acquisition by Beatrice of Sexton may be to
lessen competition substantially or to tend to.create a monopoly or to
restrain ‘competition. in -the institutional ‘dry .grocery wholesale
industry and/or in the institutional frozen food wholesale industry,
in the United btabes, or sections thereof, in the followmg, among other :
ways:

- +(1).. Actual and potential competltlon between Beatmce end Sexton
in the manufacture of dry groceries and the direct or indirect.distribu-
tion of dry groceries to institutional: purcha,sers has been, or- may. be
eliminated.

“(2) Sexton has been eliminated as-a- substantlal independent com-
petitive factor.

(8) Sexton has been, or mav be, foreclosed as a customer for 1nde—
pendent packers of dry groceries. - . iy : .

(4) Beatrice has been, or may be, foreclosed or otherwise unayail-
able as a’ source of supply for other 1nst1tut10nal dry grocery
Wholesalers '

(5) Sexton has' been eliminated as a potentlal 1ndependent entrant
into the institutional frozen food wholesale industry.

(6) Beatrice will be substituted for and take over Sexton’s large
institutional dry grocery wholesale market shares in individual
SMSA’s and other markets.

(7) The merger trend in the institutional dry grocery wholesale
industry may be further accelerated.

(8) As a manufacturer of utensils and equipment for institutions,
a seller of bakery and dairy products to institutions, and a public

warehouse operator, Beatrice has, or may have, decisive competitive
advantages over its competitors in the mstltutlonal dry grocery whole-
sale 1ndustry

(9) Barriers to entry into the institutional dry grocery wholesale
industry have been or may be heightened.
~ (10) Barriers to entry into the manufacturing of dry groceues
for the institutional market and into the Wholesahng of dry groceries
to the institutional market may be heightened as a result of Beatrice’s
substantla,l financial resources, its advertising capabilities and the
combining of the nationally known Beatrice Foods and Sexton names.
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VIOLATION

1. The acquisition of Sexton by Beatrice, as alleged above, coi;k
stitutes a violation of Section 7 of the Clayton Act (15 U.S.C. 18) as
amended, and/or a violation of Section 5 of the Federal Trade Com-
rission Act (15 U.S.C. 45), as amended.

Mr. Carl J. Batter, Jr., Mr. Lewis F. Parker and Mr. Wzlluzm M
Sexton, supporting the complalnt 4

Mr. Edward L. Footé, Mr. Terry M. Grimm, Mr. Joim C. Malugen

rof Winston, Straion, Smith & 'P(Ltteﬂsow and Mr John P. F'ow, Jr.,
“Chicago, Tllinois, for respondent. -

- Intr1AL DECistoN By Axprew C. Goopuorr, HearING ExaMminer
MAY 14, 1972
STATEMENT OF PROCEEDINGS

On April 30, 1970, the Commission - lssued 1ts complaint ao'amst
respondent charglncr it with violation of Section 7 of the Clavton Aet,
‘as amended (15 U.S.C. Section 18), and Section 5 of the Federal Trade
Commission Act, as amended (15 U.S.C. Scction 45).

A copy of the complamt and notice of hearing was served upon
respondent, and respondent thereafter appeared by its counsel and
filed an answer admitting certain of the allegations of the complaint
but denying that it had violated Section 7 of the Clayton Act or
Section 5 of the Federal Trade Commission Act,

Hearings were thereafter held, at which time testimony and docu-
mentary evidence were offered in support of and in opposition to the
allegations of the complaint. At the close of all the evidence and pur-
suant to leave granted by the examiner, proposed findings of fact,
conclusions of law, briefs and proposed orders were filed by counsel
supporting the complaint and counsel for the respondent. Oral argu-
ment was also heard by the examiner.
~ Proposed findings not herein adopted either in the f01 m or substance
proposed are rejected as not supported by the evidence or as involving
immaterial matters. Having reviewed the entire record in this proceed-
ing, including the proposed findings, conclusions and briefs submitted
by both parties, the examiner, based upon the entire record, makes the
following :
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: - FINDINGS OF FACT
Jurisdictional Facts® SO

1. Beatrice Foods Compcmv (Beatrice) is a cerporation organized
and existing under the laws of the State of Delaware, with its office
and principal place of busmebs at 1“0 South La“mlle Street, Chicago,
Illinois.

9. At all times relevant to this ploceedmg, Beatrice sold and
shipped, and is now selling and shipping, products -in inter-
state commerce throughout the United States, hence DBeatrice
was, and is, engaged in commerce as “commerce” is ‘defined In
A the Clayton Act and the Federal Trade Commission Act.

. John Sexton & Company (Sexton) was on December 20, 1968,
a corpomtlon organized and existing under the laws of the State of -
Illinois with its principal office and place of business located at 4700
South Kilbourn Avenue, Chicago, Illmo s. It is now opemted as a
division of Beatrice.

4.~ At all times relevant to this proceedm Sexton sold and shipped
products in interstate commerce throucrhout the United States; and
on December. 20, 1968, Sexton was engaged in commerce as “com-
merce” is defined in the Claybon Act and the Federal Trade Commis-
sion Aet. : c

3. On or about- December 20, 1968, Beatrice acquired the business
and assets of Sexton, ezchangmg therefor approximately 375,000
shares of Beatrice’s preferred convertible preference stock valued
at the time at about $37,500,000.

Beatrice

6. Beatrice is engaged in the business of producing, processing and
distributing dairy products and specialized food products sold through
its Grocery Products Division primarily to retail grocers, and also
operates cold storage or refrigerated warehouses. Its sales to the retail
grocery trade are made primarily through food brokers, of which
it has 1400 throughout the United States, and it is one of the largest
suppliers of dairy and grocery products to this trade. Based upon
1959-1960 data, the Commission found in 1965 that Beatrice was the
third largest dairy company in the United States and a large supplier
of other food products, Beatrice Foods Co., Docket 6653 (Dec.
April 26, 1965) [67 F.T.C. 478]. It has over the years enjoyed a
substantial growth, more than tripling its net sales between 1961 and
1970. During its fiscal year ending February 29, 1968, about 45 percent
" of Beatrice’s net sales were derived from sales of dairy products,

1 The complaint alleges and the answer admits the essential juridictional facts.

494-841—-73
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about 37 percent from grocery and-confectionery products and about
10 percent represented rentals from its public refrigerated: warehouses.
In 1970; dairy products accounted for 31 percent of its total sales, and
grocery and confectionery products amounted to 81 percent of its net
sales in. 1970. Its:Warehouse Division owns and ‘operates 22 refrig-
erated and three dry storage warehouses in major cities of the United
States. Revenue -from:this operation amounted to: 4 percent of net
sales in 1970 Beatrice also-has an agri-products, chemical and manu-
facturing and internatienal-divisions which accounted for 84 percent
of its sales in 1970. Beatrice’s net sales for: fiscal year ending Feb-
ruary 29, 1968 were $1,052;431,480. In 1970 Beatrice’s total sales were
$1,576 m11110n with total assets-of-nearly $682 million: Beatrice was
ranked 83rd in.a list of 500 largest industrial corporations in:1969
CX. 40E, 126)..In cenducting:its business, Beatrice -has over 23 ,000
employees, markets over 5,000-products, and operates about 5@0 plants
and branches.

7.. The Beatrice Grocery Products Division, of whlc}; Sexbon be-
came a paft, was created by acquiring specialty food processors with
relatlvely high margins of profit compared to.the Beatrice Dairy Di-
vision. Beatrice in the; pleadings admitted that the acquisitions set
forth in Paragraph 4 of the complaint in fact occurred and are
responsible for the development of the Grocery Products Division.?

8. In addition to its principal sales to the retail grocery trade, Be-
atrice packs many of its grocery products in the larger institutional
sizes and sells these products through its brokers to the institutional
trade either direct to the institutions or through institutional grocery
wholesalers. These sales in 1967 amounted to approximately $13 mil-

2M. J. Holloway & Co., Gebhardt Chili. Powder Co.; Mitchell Syrup & Preserve Co.;
Grand Trunk Warehouse & Cold Storage Co.; Adams Corp.; Pik-Nik Company ; Rosarity
Mexican Foods, Co. ; Liberty Cherry & Fruit Co. ; Fisher Nut Co. ; Cal-Compack Foods, Ine.;
G-W Food Products Corp.; Burney Bros., Inc Deppe-Vienna Baking  Co.;  Southland
Pecans ; Liberty Baking, Inc. ; Cincinnati Fruit & Dxtract Works, Inc.; The Sugarine Co. ;
Specialty Foods, Inc.; Bloomfield Industries; Regal By-Products Co.; Chicago Produce
Terminal ; Chesterton Candy Co.; Aunt: Nellie’s Foods; Murray Biscmt Co. ; Stiffel. Co. ;
Stahl Finishing Co.; Vigortone Products; Colorado By-Produets Co.; Switzer Llcorice Co. ;
Jolly Rancher, Inc. ; Temple Frosted Foods ; Knickerbocker Mills ; Rudolf Foods ; Mid- West
Forging & Manufacturing Co.; Ross-Wells, Inc.; Geerpress Wrmger Co.; Quincy Market
Cold Storage Co.; Tampa Cold Storage Co. ; Inland Underground Facilities, Inc. ; Mother's
Cookies; Goldén Cookie Co.; J. Warren Bowman, Inec.; Julian Bail Industries; South
Georgia Pecan Co.; General Water Conditioning, Ine.; James H. Rhodes & «Co. ; Airstream,
Tne. ; Melnor Industries, Inc.; Tekni-Craft Inc.; World Dryer Corp.; Indiana Moulding
& Frame Co.; Charmglow Products; Inc.; Imperial Oil & Grease Co., Inc.; Southeastern
Reduction «Co.; Lone Star Rendering Co,; Buttercrust Bakeries; Oswald -Jaeger Bakery ;
East Coast Foods; Farboil Co.; Hart .Ski Manufacturing Co., Inc.; Morgan Yacht Corp.;
Max H. Kahn Curtin Co.; Vogel-Peterson Co.; Hi-Temp, Inc.; Market Forge; San Angelo
Bay Products Co.; Lubbock Rendering Co.; D. L. Clark Co.; Thos. D. Richardson Co.;
La Choy Food Products ; Bond Pickle Co. ; Mario’s Food Products ; Squire Dingee Co. ; Tasty
TFoods, Ine.; She(_id~Ba_rtush Foods, Inc.; A. F. Thibodeu Co. ;. Detroit Refrigeration Co.;
and Lackawanna Cold Storage Co.
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lion. (See App. A.) Beatrice likewise is'in &' position to sell its dairy
products dlrecb to institutional buyers throughout the United States
trom its’ various dalry operanons In Chicago, Beatrice -owns and
operates Burney Bros. which is oné of ‘the largest. bakery products
manufacturers and distributors in Chicago. It sells both fresh and
frozen bakery products in substantial volume to both the retail and
institutional trade (Tr: 530:-40). In Chicago Beatrice also owns Prod-
11ce Termmal and Food Marketers, both of which distribute frozen
foods in substantial amounts to the institutional trade. Consequently,
Beatrice had institutional sales of approxmlately $12 to” $13 million
from these 3 wholly—owned .operations’in' Chicago prior to acquiring
Sexbon, ‘which had sales of $21 million" from‘its Chicago warehouse
(CX 1, 174; Tr. 53‘0—40) Other’ operatlons of Beatrice sell ‘a wide
Va,rlety of products r‘mtrmﬂ flom houSe trzulers to Sle (C‘{ 4OE '
pp. 14, 15) i Sl -

Semton _ : :
9. On December 20 1968 Sexton Was and had been for many years
in the food service. mdustry dlstrlbutmg dry grocerles to institutions
i.e., restaurants, eafetemas, clubs, hospltals sehools colleges, hotels,
1n- pla,nt feeders and other _purveyors of prepared food to the pubhc_
Prior to.its acqu1s1t10n by Beatrlce, it operated 13 W‘Lrehouses which
served as distribution centers throughout the continental United
States.® Since the acquisition it has opened a new warehouse in Min-
neapolis. Nearly all the products distributed by Sexton were sold
under its own trade names or brands and labels. During its fiscal
year ending June 28, 1968, Sexton had net sales of $91 million and
net earnings of $2,000,945. Sales during its last fiscal year ending
February 1970 were approximately $100 million. Sexton operated and
still operates food processing plants in Indianapolis, Indiana, and
Englewood, New Jersey. The plant in Indianapolis processes food
products which are sold exclusively by Sexton under its own labels.
The principal products are soup, soup mixes, canned meats, jams,
jellies and preserves, pickles and pickled products, mayonnaise, fruit
juices, ready-to-mix desserts. (See App. B.) The Englewood, New
J ersey, plant handles imported products, principally coffee, tea and
spices (CX 6). Total sales of products from these plants to Sexton
warehouses were approximately $11 million in 1963 and $16 million
in 1967. Its own manufactured products are about 25 percent of total
Sexton sales. (Complaint and Answer, Para. 7) The remamder of
Sexton sales are of dry (canned) grocery products and other res-

 Atlanta, Boston, Chicago, Cincinnati, Dallas, Detroit, Los Angeles, New York, Orlando,
Philadelphia, Pittsburgh, St. Louis and San Francisco.
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taurant supplies, such as paper products, cleaning detergents and
chemicals. - These products are purchased from a large number of
other manufacturers or processors, including other divisions of Be-
atrice (CX -15). The record indicates tlnt the amount of sales
made. by Beatrice to Sexton was about $1 million a year or less
(CX 15). These sales must have been: and remain relatively small,
since the record does disclose that Beatrice canners and processors
sold primarily to the retail trade and only 1nc1dentally canned for the
institutional trade.(Tr. 1289-91, 17 05) -Sexton does not handle any
fresh or frozen products of any kind in its busmess. Sexton sells its
- products by means of street salesmen who call upon the restaurants
and other institutions, promoting Sexton products, taking orders for
products which are then delivered to the institutions on Sexton trucks
or by common carrier. (Tr. 1268, ¢ seq.) In the early 1960’s Sexton
established a sales division to deal with a development in the insti-
tutional trade, the establishment of a considerable number of multi-
unit institutional buyers This division differed from the usual street
salesman division since it Was dea,hng with large volume buyers with
feeding units scattered over a large area (city, state, several states,
oreven natlonwuie) but with a central buying office employing trained
and sophlst-lcated buyers, who required different types of services from
its suppliers than that provided by a street salesman selling in a limited
area. (RX 25; Tr. 1621) Sexton, with its 14 warehouses and its two
nnnufachuing plants, was and is the largest institutional wholesaler
in the United States. In its 1967 Annual Report (CX 41C, p. «L) ‘Sexton
reported to its stockholders:
There is a marked trend toward chain food service operations, this study re-
veals. Products of uniform quality. and their availability to every outlet across
the country, are of prime importance to chain bhuyers. As the industry’s only

full-line national distributor selling exclusively to the institutional market, Sex-
ton is in an ideal position to capitalize on this trend.

(See also CX 41C, p.2; CX 41D, p. 8.)
The Merger ‘

10. With regard to the background and purpose of the acquisition
of Sexton by Beatrice the president of Beatrice, Mr. William G.
Karnes, testified as follows (Tr. 1699):

Q. Now directing your attention, Mr. Karnes, to the Sexton Com-
pany, can you tell us briefly how you got interested in the Sexton Com-
pany ‘and who you discussed it with in the company, in Beatrice
Foods.

A. You mean who I discussed it with in Beatrice Foods?
Q. Yes.
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A. Well, over a perlod of time we knew the Sexton people. I per-
som,lly knew the officers of Sexton. In fact I 'was personally acquainted
with three of the past presidents of Sexton. We put their figures to-
gether with ours and on a pro forma basis we could see that by joining
v»lth Sexton we would increase our earnings  per Sh‘ue about four or
five percent. : v

Q. Can you explain that on a pro forma basm2 What do you mean
on a pro forma basis you would increase’ your earnings per-share?

A. Well, we take our P&L and our earnings with the number of
shares outstandmfr and we add it to, add their earnings in the last
known fiscal year: “We had their: annual ‘report. And on the basis- of
the stock we were going to offer them, ‘which happered to be a con-
vertible preferred stock, after paying the dividend: on:the:convertible:
preferred; which was a fixed dividena,vhe remaining earnings of Sex-
ton 'would be consolidated into Beatrice, and that consolidation of
remaining earnings would raise: all of our common: sh‘u'es outstandmtr
at that time-about four or five cents. SR h

So it met that test that T mentioned: earher, that all these s1tuat10ns-
have to. I mean is 1t a good lnvestment VVe felt that Sexton wasa frood

_investment.’ : ' o ! T S

- But going: further, as we explored it, we were' p‘u‘tlcuhrly mtexosted
because of the fast growing phase of their business which were the
rultifood units, food service units. T think they are referred to in the
trade as the Mufso accounts. And we saw the tlemcndous growth of
this type of account.

We are in the food business. We have been in the food busmess fora
number of years. And this was a portion of the food business that we
were not in and it was growing very rapidly. And as officers of a pub-
licly owned company we felt we should be in this business. We dis-
cussed it with our economist, a man by the name of IEli Shapiro, who
is at the present time a professor of finance at Harvard Graduate
School of Business, and he, too, pointed out the fast growing business
of the multi-units.

Now, it is true that Sexton only had a beginning in there They
weren’t very large in it. Actually nobody is very large in this business.
Sexton had a beginning in it. So it gave us a foothold in that very large
growing segment of the food busmess
" We saw that Kraft was in it, Consolidated was in it, General Foods,
Armour, almost anybody in the 500 Fortune Mamzme group in the
food business had entered it, and we found we weren’t in 1t and it was
an area of business we should be in.

Mr, Karnes also pomted out (Tr 1703) that there 'were some dis-
adv dlltd("e s in acquiring Sexton since it would result in Beatrice sell-
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ing to the institutional trade in competition with, certain of its custom-
ers who were purchasing Beatrice products for sale to the, same trade
Mr. Karnes testified further (Tr.1721-22): : ‘

Q. Mr. Karnes, in terms of your decision. to recommend to the board
to buy Sexton, did you give.any consideration at, all to the competi-
tive structure of the entlty?

A Yes, we did:/As. I said, yesterda.y, we took a.look at 1t VVe had
been in the food business.ever. since the inception of our company We
were. food manufacturers and. food processors and we know. that the
Sexton was in,-as I;said yesterday,.at least two different types of busi-
ness. They.‘were in the traditional. type. of. bus1ness_ with routes and
street salesmen with all, of the ;problems that entails. with the union.
and distribution difficulties.. That portion.of the business we.were not
interested. in, If- that had:been all that Sexton had had we. would not,
be interested.in it. e :

_:But 'we -were- also aware of thls, that the multl-unlt accounts were
growing. Tt was growing very fast. And.I can’tmstress that too much,
that this was our: principal: reasen for. being interested. in Sexton. -

; .Here we are, a-food: business. : We had-been orlented to, as.I say,
supermarkets and the retail. Here's a fast growing part of the business
with more of the food dollar being spent.away from home year after
year.and we were not in it.

As we looked around, we saw other food companies, the Kmfts and
the General Foods and Consolidated Foods and many others that had
established the institutional business over the years. They had prod-
ucts '‘where-they were branded. They had the Kraft brand or they had
the General Foods brand and they were accepted. They had sold some.

of these over the years through distributors but now were in this fast
growth of the multi-unit accounts which would become almost a na-
tional type of selling crossing geographic lines. They had gone direct -
with their own sales f01 ces and gone beyond the dlstrlbutor and devel- -
oped their own direct business with their own sales force.

We just felt that if we didn’t get into this and get a foothold that we
were passing up a very important segment of the food business.

- Market Involved .

11. The broad field with which the complaint deals is the manufac-
ture and distribution of food and related products to the institutional
trade. The institutional trade hlStOI'lC‘lHy consisted of all types of
organizations pr, epar ing and serving, or serving food for consumption
on or off the premises (so-called “food away flom home”). These in-
clude restaurants, cafeterias, hotels, clubs, schools and colleges, hospi-
tals, nursing homes, rehgious organizations, mdustrnl feeding con-
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cerns, automatic vending companies; and airlines. (CX 15 Tr. 232,
et seq.). The. food processors-or packers who supply this- trade pack
special packages of products for this trade, generally in larger sizes
than that supplied to the retail grocery trade, e: g .y #10 cans of vege—
tables and fruits.. :

12. The institutional trade buys all types of products, mcludmo'
meats, seafood, vegetables, fruits and dairy produects:-The majority
of these products at-the present time can be'supplied to the institution
either in the form of: fresh food, frozen food, or'dry (canned) food.
Some products, e.g., lettuce or anchovies can only be supplied in ‘one
form-lettuce must be :fresh—anchovies must be canned. In addition
to food.products, institutions purchase a wide variety of related prod-
ucts. These include paper products.of all kinds, soaps and detergents,
chemicals, . cookmg utensﬂs, dlshes and sﬂverware, ha‘htmg ﬁxtures
and supplies. - '

213, Produets are procured by the 1nst1tut10na,l trade in: two ways.
Food processors or packers and manufacturers of related products sell
and ship directly to the institutions:by utilizing food brokers as sales
agents.or by means of their own sales force, The record contains little
data. concermng these direct sales, however, they must be considerable,
particularly in fresh and frozen meats. Dairies:and bakeries also sell
substantial amounts of their products direct to institutional users at
the local level .(e.g., Beatrice Bakery Division, CX 7, pp. 7-9). The
second method of distribution, and the one involved in this proceed-
ing, isthe purchase and resale of grocery and related products by insti-
tutional wholesale distributors to the institutional trade.

14. The typical institutional wholesaler operates its business from a
single location or warehouse. A number of institutional wholesalers
may have two or three warehouses in a limited geographic area. These
wholesalers typically employ street salesmen, calling on the trade and
taking orders. Credit is usually extended and orders are delivered by
truck either wholly-owned or by contract common carrier. The area
of distribution for an institutional wholesaler is limited by the distance
it is economically feasible to deliver by truck. This is roughly within
100 to 150 miles of the wholesaler’s warehouse. (Par. 12, complaint
and answer; Tr. 255, 256, 269, 279-280) Historically the institutional
wholesaler has been somewhat of a speci‘tlist in that. it limited itself
to a single line of produets, either dry groceries or frozen groceries or
fresh produce. This was because of the specialized handhng required
by each of these lines, particularly frozen and fresh groceries which
require refrigeration and are generally delivered more frequently and
overa smaller trading area (Tr. 232, 244, 247,249,1714)
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15. In recent years commencing about 1958, the institutional trade
has shown a substantial increase. This is largely accounted for by .the
growth in what are termed “Multi-Unit Food :Service Operators,”
usually. referred to as “Mufso” accounts and. the increasing trend of
more people eating away from home in these establishments (Tr. 232).

* These types.of accounts are characterized by havinga number of units

where food is sold to the public. They includé “in plant” feeding or-
ganizations, such as A.R.A., Saga Foods, Automatic Canteen ;-large
chain restaurants, such as Stouffer’s; chain retail ‘stores; such as F. W.
Woolworth, Walgreen Drug Stores; and S. S. Kresge ; airlines, such as

‘ "United who dper@bes Sky Chef restaurants-and. supplies itsélf and.

other airlines for.in flight meals; chain franchise organizations; such:
as; McDonald’s, Burger: Chef, Burger: King; chain caféeterias, such as
S.-and W.; chain hotel and motel organizations, such as Holiday Inn
and Howard Johnson’s. (CX 71; Tr. 234, 236) In addition, im: recent:
years schools and colleges have to a great extent centralized théir food

-buying practices as a: result of the:growth of school populations.and

the increase in school feeding programs: . i+ ::

- 16: These large chain type organizations are distinguished from:the
traditional type institution, in that they have employed trained buyers -

at-central locations: who.buy for. their:food: outlets which: may :be

scattered over a large geographic area, a state, parts of several states, a
whole region or the entire United States (RX 16). These buyers are
sophisticated and purchase, after conducting tests, the products they
feel are best suited to their particular operation. The institutional
wholesalers and food processors changed their selling practices to
meet this new demand in the market. Specially trained salesmen, more
sophisticated than the usual street salesmen, were required. For ex-
ample, Sexton in the early 1960’s put in a separate division to handle
these national accounts or house accounts (Tr. 2046-47). Trade asso-
ciations, such as the Association of Institutional Distributors (AID)
(CX 2) were formed. These organizations were formed by. institu-
tional wholesalers to enable them to have a representative who could
call on the various Mufso accounts and meet their requirements of de-
livering uniform products over a much larger trading area than was
covered by any one wholesaler member (Tr. 16, 237, 282).

17. The growth of these Mufso accounts is demonstrated by a 1970
structural analysis of Mufso (CX 71) which shows a growth stated
in retail sales value by such organizations from approximately $9
billion to $18 billion. In effect, Mufso sales doubled in five years, 1965
to 1970.

18. As a result of this demand the sales of institutional wholesalers
increased considerably at the same time, Institutional wholesalers ex-
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panded their lines. A number of dry institutional wholesalers have
added frozen food lines'to meet demand (Tr. 232). Likewise a number-
of institutional frozen food wholesalers have added dry groceries to
their lines.* ' (Tr. 831, 415, 552, 661, 822-23, 1713-14, 2052-53).- Food
retailers (chains) are also mterested in entermg the food service ﬁeld'
(rr 2398; CX 45A). o
‘19. Complamt counsel contend that the relevant market involved
in this case is limited to the sale and distribution of full line institu-
tional dry products. Excluded by complaint courisel are all frozen and
fresh prodircts, and all products sold by specialty houses or wholesalers
who operate on a cash and carry basis.’ (Prop. Findings 45-55, incl.):
They contend thét the:market involved is confined to the activities of
institutional :dry "grocery wholesalers. Their case was tried on this
basis in view of the industry definitions set forth in Paragraph 1-of
the complaint and the limvits placed on‘the trade and commerce in-
volved by Paragraph 12 of the complaint. ‘Paragraph 12 defines the’
relevant industry as “a number of srall independent concerns operat-
ing in local or regional markets, generally from one warehouse, or at
most three or four Warehouses, ‘each ‘concern selling- for the most part
products bearing itslabel. The industry is characterized, on the ‘whole,
by (4) the solicitations of orders by a street salesman, (b) the extension
of credit by the wholesaler, and (c) the delivery of dry groceries to
the premises of the purchaser, either by comnion carvier or in the»
truck of seller.” ‘ '
20. The respondent, while admitting that it is enwasge.d 1 this type
of industry, urges that the definition is unrealistic and artificial; that
the definition of dry grocery products in Paragraph 1 of the complaint
may be an accurate definition as far as it goes but is not realistic
since it excludes relevant and competitive product lines, frozen and
fresh foods, which Sexton does not handle, but with which it must
compete in the market. Respondent, as part of this argument, also
contends that realistically there are two separate and distinct lines
of commercé involved: the traditional wholesaler customer who is
handled by street salesmen and have one or at most a few eating es-
tablishments in a small area, and second, the Mufso-type of accounts
who are serviced by the wholesaler in an entirely different fashion.
(Resp. Prop. Findings 1 and 2) Sexton’s argument is that it is engaged
in both lines and that they are separate and distinct since the competi-
tion which exists in the traditional field is altogether different from
4 Paragraph’ 14 of the complaint alleges and the record supports that “a number of

institutional dry grocery wholesalers have entered or are now planning fo enter the
institutional frozen food wholesale industry.”
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that met when trying to sell to Mufso accounts. Mr. Karnes, the

- president of Beatrice, testified and it is found that the real reason for

the merger with Sexton was to get.into the rapidly growing Mufso
business (Tr: 1715-18). And that had Sexton been only in the. tradi-
tional street salesman type of wholesaling, Beatrice would not have -
been interested in the acquisition (Tr. 1721). The emphasis in Sexton
has been and is to obtain as much Mufso business as it can. Sexton
sales to Mufso accounts in 1968 was only about 3 percent, of its total
(Tr. 2047). At the present time, these haye increased to about one--
third of its total sales (Tr. 2046), or-about $33 million; with the re-
maining $67 million still with the traditional type institutional trade.
: 21, In the traditionalAinstitufbional.Wholesale{ma,rket, it is . found
that there is very little competition: between fresh, frozen and canned
products. The usual restaurant, hotel,:or club has little, if any, freezer
space-so the street-salesmen selling dry. groceries meet. little. competi-
tion other than from other dry institutional wholesalers (Tr. 1012-13).

. Consequently, in the traditional area it,can be said,-as complaint coun-

sel contend, that the wholesaling ‘of dry. institutional groeeries-is-a-
separate and distinct market from the other, product lines, frozen and
fresh. However, with the substantial growth of the Mufso accounts
over the past ten years, the sales of frozen.food products by institu-
tional wholesalers has increased substantially. This growth is best 1l-
lustrated by the number of dry institutional wholesalers who have
entered into the frozen field to meet the demand for frozen .produqts
(Tr. 47273, 1013-14, 1626; 1630, 1715-16). It is likewise true that-in
recent years a - substantial number of institutional distributors of
frozen foods have enlarged their product lines to include dry grocery:
products. Consequently, in the Mufso-type of buying there is much
more competition across food lines—dry, frozen and fresh—and the
dry groceries cannot be segregated in a real competitive sense from
the other lines. v ’ :
Recognizing this competitive situation in the Mufso-type of distri-
bution between various types of food, and the fact that Mufso ac-
counts are sold in a different fashion does not, however, preclude an’
examination of the dry institutional field and Sexton’s position in
that field, since this is the business that Sexton was and is engaged in.

Market Shares , o o
22. The figures concerning the food industry are developed princi-

pally by the Bureau of the Census, Department of Agriculture and

to some extent by the associations and publications of the industry.
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The figures are quite unsatisfactory for purposes of this proceeding.®
Based on what is apparently the only evidence available, complaint
counsel have presented statistics on which they base proposed findings
as to Sexton’s market shares, first in the Bureau of the Census Chi-
cago Standard Metropolitan Statistical Area (SMSA) and second,
in-the entire United States. Complaint counsel subpoenaed 25 institu-

tional dry wholesale grocers, including Sexton, selling in the Chicago

market, obtaining total sales by each company and total sales in the
Chicago SMSA in 1968 and 1969. (See Appendix C.) These figures
show that Sexton had 16.18 percent of the sales of dry groceries in

1968 -and 15.23 percent in 1969, was second. largest in.1968 and third

in 1969. These figures also show that the top ten wholesalers in the

Chicago SMSA. had 85.29 percent of total sales in 1968 and 84.57

percent in 1969: _— e e .

© 23. Respondent- attacks these figures on several grounds. First, they
improperly exclude all sales of frozen and fresh foods, which are com-

petitive; particularly-in-Mufso:. accounts.-They.also exclude all sales
by specialty institutional wholesalers,® e.g., Ursini, Tr. 2029, et 8eq.,

a wholesaler catering to: Italian restaurants:or pizza; house, and: sales
made by some -wholesalers to the institutional trade on a ' cash -and
carry basis. Respondent has also presented evidence to the effect that
there are about 80 institutional distributors rather than the 25 called

by eomplaint counsel (RX 18) and that there are 75 to 100 frozen

food institutional distributors in Chicago who were never called, at
least some of whom sell dry groceries (Tr. 1011, 2011, 1998-99). In
addition, respondent claims that there are an unknown number of

wholesalers located in other cities who come into Chicago and make

at least some sales. Complaint counsel answer that some of the 25 dis-

S For example, complaint counsel note in their Attachment F to their proposed findings
that :

“Census data has certain limitations and involves certain problems. One problem is the
reporting of sales of the same physical products by two or more levels of trade, such as
manufacturers sales branches or brokers reporting the sale of the same physical produets
as the merchant wholesaler. A second problem is that the sale by the merchant wholesalers
can include a wide variety of products but each merchant wholesaler is classified on the
basis of his primary source of sales. Thus, the full line grocery merchant wholesaler may
sell cleaning supplies, soft and hard goods, as well as produce, frozen foods and dry groceries.
Hence non-food preducts are involved in the sales of most merchant wholesalers, as well
as food products outside his primary lne. A third problem relates to the sales by class
of customers. The census report requests information on the percent of total sales to
different classes of customers from each establishment. Thus, all of the sales of an estab-
lishment to the food service industry may be generated from minor products whereas the
percentage may be applied, indeed can only be applied, to the total sales of the establish-
ment which means to its primary product line. Thus the problems of the census data on the
wholesale trade places severe limitations on the ways in which this data may be properly
used.” )

8 It appears ‘bhat while complaint counsel have excluded any sales made by specialty
houses of specialty produets, all of Sexton’s sales of gll products are included for compari-
son purposes, although some of them may also be specialty products.
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tributors who appeared were asked who their competltors were, and
that no one not called as-a witness and appearing in Appendix C of
this decision was identified ‘as a competitor and that consequently this
is an exhaustivelist of such distributors selling in the Chicago SMSA.
The examiner must reject this contention:by complaint counsel. The:
questions asked the witness were merely ‘to identify his competitors.

No: attempt was made to be exhaustive of-all-distributors-in Chicago:
and there is no evidence upon-which the examiner can find that these:
25 are complete and represént a total universe (Tr. 276). In fact the
eviderice'brought forward by’ reapondent and not -refuted by complaint
counsel eompel a finding that the listis not: complete and consequently
any conclusion as to market: shares or: concentration in the ChlcaO‘O
SMSA as requested-by complaint counsel is not possible: .-

24. Complaint counsel have also presented statistical oa,lcuhtlons
to shiow that Sexton has:about 7.85 percent of the total United States:
market in dry groceries. (Attachment I to complamt courisel’s pro-
posed ﬁndmds‘) The document appears to: be based on the followm(f
Procedure RS ETRRAN RIS S
~a. The Buleau of: the Census shows thflt Wholesa;lers ha,ve annual
sales of appro»x1mately $7 bllhOn to the food service: mdustry (1967 ‘
$6.94 billion): - e

b. Chicago wholeswlezs have tot‘tl S‘tles of apprommately $440 mil-
lion, 1epresentmv 6.21 pelcent of the Umted States total for the year
1967.

c. This exhibit next uses the tabulation of Chicago wholesalers and
concludes that the dry grocery business in Chicago (as shown by the.
25 selected compames) is roughly $75 million. Therefore, it is con-
cluded dry groceries represent approximately 16 percent. of all whole-
sale sales to the food mdustrv in the United States ($75 mi lhon—$440
million).

d. An estimate is thus obtained of total sales in the United States
of dry groceries ($1,159;034,000). [16 per cent of $7 billion.] Sexton’s
sales are then. coml,ated to that figure to arrive at the 7.85 percent
ﬁoure :

25. As found above, the 25 wholeswlel s selected by complamt coun-
sel who are general line dry w holesalers are not the only companies
wholesaling such pxoducts in Chicago. Consequently, complaint coun-
cel’s projections both in Attachment F of their pr oposed findings and
in other SMSA’s in the United States as set forth in Attachmul A
to their propesed findings must be rejected since they based it in es-
sential part on the 16 percent figure from their Chicago calculations
as accurately Lepxesent,lno total institutional sales Of dry groceries
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in othér SMSA’s throughout the United States. Respondent also con-
tends with some logic that the total sales of dry groceries in ‘the Chi-
cago market were one-third of Commission counsel’s figure of $440
million or $150 million, rather than complaint counsel’s $75 million
figure (resp. Reply Brief, p. 21). Consequently, even if the 25 dry
grocery wholesalers’ sales in the Chicago SMSA were a total market
figure, the Sexton share of the Chlcawo market of 7.85 percent'is dou-
ble what it should be. The examiner, therefore, must re]ect thls con-
tention by complaint counsel.

26. Complaint counsel have also prepared a tabulatlon of selected
vegetable and ‘fruit ploducts, compaung Sexton warehouse move-
ment ( dlsa.ppeara,nce) of such produéts with total cannery movement
( dlsappearance) of such products ( comphmt counsel Proposed Find-
ings'89 and 40). A- copy of this tabulation is attached hereto as Ap-
pendlx D. This tabulatmn indicates that Sexton s share of the
market to be in the ‘area of 3-5 percent. Respondent in “ifs
reply brief (pp. 17-18) attaclks this' tabulation on several,grounds
1nclud1ng the fact that this tabulation'is based upon assumptions that
Sexton’s inventory movement of their products is corparable to the -
total movement of such products, There is 10 record evidence one way
or-another on this poiit. Inclided in the tabulation are a number of
so-called specialty items which complaint counsel elsewhere exclude
from consideration as not being a relevant part of the market. The
examiner is unable to base a finding .s to market share upon this
tabulation.

27. Respondent has prepared tabulations from what evidence is
available in the record and concluded that Sexton in 1967 had some-
where in the area of .4 percent to 2 percent of the total institutional
market, depending on the products and competitors included in the
universe (resp. Prop. Finding No. 6). Respondent’s figures, as those of
complaint counsel, are based upon studies made by the U.S. Depart-
ment of Agriculture in 1966 (CX 77) and the Bureau of the Census for
1963 and 1967 (CX 53-56). Both parties are in substantial agreement
that total sales to the food industry in 1966 were approximately $10.9
billion (CX 147; RX 23C). Attempts were made to project these fig-
ures forward based upon estimated growth of the food service indus-
try. The parties disagree on what the rate of growth is. Complaint
counsel end up with a figure of about 4 percent per year, while re-
spondent insists, with some substantial basis, that the figure is any-
where from 8 percent to 10 percent to 15 percent per year. Using a 10
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percent. growth rate per year, respondent concludes that Sextbns
share of the institutional market is as follows 4

[Flgures in percent]

1958 - 1967 1970

Sexton s market share oi the food service mdusl;ry ________________________ 0. 86 0.62 615

Seeton’s share of the traditional customer industry . ...2_: " %99 - % 8 (()] %
. . 8 .

Sexton’s share of the MUFSO customer INAUSEY - oo

98. After attempting to analyze and understand the statistical data
pre esented by both parties, the examiner is “unable to make any precise
finding as to Sexton’s- market share of the wholesale dry grocery mar-

ket to the institutional trade. The respondent claims that it is some-

where between 0.9 percent and 2.3 percent dependln«r on what products
are included in the market. (See Respondent’s Proposed Fmdmg
No. 6.) Complaint counsel urge that based upon ‘their estimates and -
analysis that Sexton had anywhere from 4 percent to 5 percent of the

‘total market, base(f upon certain selected products which Sexton sold

(see App D) to 7.85 percent of the total dry grocery merchant whole-
sale market based upon their claim that Sexton had 16 percent of the
Chicago SMSA sales, which claim was rejected above. The best that
the examiner can find, and this is based on averaging various claims,
is that Sexton was makmg somewhere in the neighborhood of 1 percent
to 4 percent of the total dry grocery sales in the United States at the
time of the acquisition.

99. Complaint counsel emphasize what they term the horizontal
"LSpeCtS of the merger (complaint counsel Proposed Findings 105-

125). It is true that at the time of the merger Sexton was manufac-
turing products in its Indianapolis and Englewood, New Jersey, plants
and some of them were also made by Beatrice. These, however, were
chiefly specialty items, made for Sexton’s own labels since they could
not be acquired elsewhere. (See Appendix E). Complaint counsel’s
tabulation shows that Beatrice and Sexton have substantial produc-
tion out of the total in a few select products: 13.03 percent of ripe and
green olives, 14.69 percent of other canned vegetables, 10.99 percent
of dill pickles, and 28.04 of soy sauce. However, even if these figures
are accepted, the examiner is at a loss to know what finding of adverse
effect could be made as to the dry grocery wholesale trade. Beatrice
and Sexton were not really competitors at the time of the acquisition,
although both manufactured a few of the same products, each sold

7 These calculations are all of record as CX 147; RX 23C, 29H, 291, 29J. The testimony

of respondent’s two experts also explain in detail the methods used in arriving at these
figures : Dr. Gould Tr. 2349, et seq. ; Mr. Smith Tr. 2186, et seq. .
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to a separate and distinct market, and were not seeking any of the
same customers. -

Other Mergem in the Institutional Wﬁoleéaling Industry

30. First National Stores, Inc., of Massachusetts, a superma,rket
chain (Tr. 168), in 1969 acquired Suﬁolk Grocery Co Inc., an insti-
tutional dry grocery wholesaler with sales of about $( mllhon at
the time of acquisition, and in 1970 Albert Richmond Company, a
frozen food distributor and meat purveyor with annual sales of from
$2-$3 million at the time of acquisition (Tr. 169-70). Super Valu
Stores, Inc., of Minnesota, acquired in 1965 Institutional Wholesale
Grocers, Inc., of Des Moines, and Food Marketing Corp., of Fort
Wayne, and in 1964 Chastain Roberts, of Anniston. The latter two
concerns also sold to food stores, but total institutional sales acquired
by these three purchases were about $7.5 million (Tr. 178- 178)
- Super Valu has expanded internally into the institutional wholesaling

~industry in the Minneapolis-St. Paul area (Tr. 179, 1653).

Kane Miller, of New York, acquired Economy Restaurant Supply,
also of New York, an institutional dry grocery distributor, K&S, of
Liberty, New York, which handled institutional dry groceries and
produce, Dimyan Foods, of Danbury, Connecticut, an institutional
distributor of frozen food and dry groceries, Yavner Brothers, of
Norfolk, Virginia, an institutional dry grocery wholesaler and Multi
Wholesale Grocery, and Leotis and Company, of Brunswick, Georgi gia,
an institutional distributor (Tr. 241). Kane Miller has, by these acqui-

sitions, made between 1961 and 1967, obtained $10-$12- miihon of
- sales in institutional distribution (Tr. 241).

31. Since May 1967, Consolidated Foods has acquired three insti-
tutional distributors: Pearce-Young Angel Company, Greenville,
South Carolina; Premier Distributing Corporation, Detroit, Michi-
gan; and Snow Queen Foods, Inc., of Los Angeles. By these three
acquisitions, Consolidated Foods obtained over $45 million of annual
institutional sales (RX 179).

Continental Coffee Company acquired J. P. Michael, an Indianapolis
institutional wholesaler, in 1969 (Tr. 208) and E. J. Bym'ln, a Chicago
mstitutional distributor, in 1970 (Tr. 997).

S. E. Rykoff, of Los Angeles, has made a number of acquisitions
between 1964 and 1970. These include Maret Foods, San Francisco;
Bi-Rite Company, Fresno; Arizona Foods, J. W. Linder Co., Sacra-
mento, R. M. Warren Co, Stockton, and two San Francisco organi-
zations, the Institutional Distributing Division of Echo Foods, and the
Institutional Division of S&W Fine Foods (Tr. 617).
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- Other acquisitions include the. purchase of Obee, Chicago, by Na:
tional Tea Co in November 1966 (Tr. 819), and the acquisition: of k
Ellenbee Foods, in Cincinnati, by Frances A. Legitt, also of Cincin-
nati, both ‘institutional dry g10c01y wholesalers (Tr. 889) Kraftco
(Kraft Foods), through internal expansmn, has’ entered. into, the in-

stltutmnal wholesahntr market selhn« lts products (Tr 1154 et seq;:.,)

CONCLUSIONS op I‘ACT

‘ 1 Sext(n s share of the mstltutmnal dly grocery wholesale tmde'
is. not Jarge (1 percent to: 4 percent) when compared to the tot*ll of

, such busmess in the United States. .

9. Sexton was and is. the largest: mstltutmna} dry Wholesaler m the '

_Lmted States with sales in excess: of $100million a year. .

3. The mstltutlonal dry -wholesaling business is substa,ntmlly frarr-’
mented with active competition for:the institutional trade;: both the
traditional trade and the .more; egﬂnﬂy developmo Mufso Otganl-

4. The mstltumonal wholesalmo' trade is: not chalacterlzed as bemfr

concentrated in the hands of any few large ‘organizations:.”

5. The record does not permit a finding that Beatrice has coﬁferred

upon Sexton any advantages so significant as substantlallv to lessen

competition in the institutional dry wholesale trade.

6. Beatrice was and is one of the largest food suppliers in the United
States to the retail grocery trade, with total annual sales prlmamly of
Jfood products of $11/) biilion.

. Beatrice has had many years of experience in the food business,
\eHmU to retail grocery stores and to some extent to institutions and
mstltutlonal dry wholesalers. It also has a substantial network of
warehouses throughout the United States. These facts in combination
with the testimony of Mr. Karnes, president of Beatrice, quoted above,
compel a finding that Beatrice was not only a potential entrant when
it acquired Sexton but had in fact decided to enter the institutional
field to get a share of that business, particularly the rapidly growing
Mufso business. The only question was how to enter.

8. As a result of its acquisition of Sexton, Beatrice eliminated 1tSe1f

as a potentml competitor of Sexton and the other institutional dry

wholesalers in the industry.

DISCUSSION AND CONCLUSIONS OF LAW

1. The leading cases dealing with potentml competition in mergers
found invalidity in sitnations where the merging firm was deﬁmtely
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a likely or potential entrant. These decisions and subsequent authori-
ties have developed the apphcable principles, so that, for a merger
to be barred because of its effect in eliminating potential competition
‘between the merging companies, the following four factors or at least
_ some of them have been established: (1) the particular market has
been shown to be substantially concentrated; (2) the merging firm
within the market has been shown to be a leading or major factor
in that market; (3) the merging firm outside the market has.been
shown to be a likely entrant by internal growth or by a relatively
small acquisition as alternative to the proposed merger; and.(4) the
latter has been shown to be the most likely entrant, or one of such
likely entrants. United States v. E1 Paso Natwral Gas Co., 376 U.S.
651 (1964) ; United States v.. Penn-Olin Chemical Co., 378 U.S..158
(1964), 389 U.S. 308 (1967) ; FT'C v. Procter & Gamble Oo., 386 U.S.
568 (1967) ; Bendix Corp., FTC Docket 8739, opinion June 18,1970, 3
CCH Trade Reg. Rep. 19,288 [77 F.T.C. 7311].

2. To emphasize the factors principally relevant here, the firm w1,th1n '
the market (Sexton) hasbeen found tobe a leadmg or major factor. Tt
was the largest institutional dry wholesaler in the United States at
the time of its acquisition. Consequently the merger cannot be justified
as entry by a valid “foothold” or “toehold” acquisition. Bendiz Corp.,
supra. The company outside the market (Beatrice) has been found to
be a likely or potential entrant. In United States v. El Paso Natural
Gas Co., 376 U.S. 651, the Supreme Court called for an assessment of
a company’s nearness to the market, its eagerness to enter that market
and its resourcefulness to enter that market. In United States v. Penn-
Olin Ohemical Co., 378 U.S. 158, 175 (1964), the Court emphasized the
outside company’s resources and know-how, its capacity to enter, its
long-sustained interest in entering and its competitive and economic
reasons to do so. There can be no doubt that Beatrice had the distinctive
capabilities, resources, incentives, and interests to enter the institu-
tional dry wholesaling market.

8. Consequently it is concluded that the acquisition of Sexton by
Beatrice constitutes a violation of Section 7 of the Clayton Act, as
amended, since the effect of such acquisition may be substantially to
" lessen competltmn in the institutional dry wholesale line of commerce.
4. As charged in the complaint, the acquisition likewise violates Sec-

‘tion 5 of the Federal Trade Commission Act.

494-341—73——33
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' _ORDER - . =

It is ‘ordered, ‘That, ‘subject to the prior approval of the:Federal

{Trade Commmsmn, respondent Beatrice Foods Company (Beatrice),

through its officers, dlrectors, agents, representatives and employees

‘shall divest, within six (6) months from the effective date of this order, -
-absolutely ahd in good faith all right; title,and interest and all assets,
“properties; rights and pr1v1lecres, tangible and 1ntang1ble, including
-withéut limitation all plants, warehouses, offices, equlpment machmery
:and operating: facilities, inventory; customer lists; trade names, ledse-

holds, trademarks and good ‘will: obtained by Beatruce as a result:of its

‘acquisition of the John Sexton & Company- (Sexton), togethér with

all additions and improvements théreto of whatever description which

‘have been added to Sexton, so'as to assure that Sexton is reestablished

as a separate and viable.competitor engaged in the business of produc-

“ing, processing or distributing institutional dry grocery ‘products or
' :any other. p‘foducts added to 1ts lme after 1ts acqulsmon by Beatrlce

o -

‘The divestitire ordered in Pdfagraph I of this order shall not be ef-
fected, directly or indirectly, to anyone who at the time of divestiture
isan ofﬁcer, director, employee or agent of, or otherwise under the con-
trol or influence of, Beatrice, or who owns or controls, directly or in-

dlrectly, more than one (1) percent of the outstanding stock of
Beatrlce . B
v iu

In eﬁ“ectuatmtr Paragraph I of thls order, Beatrice shall complete
d1vest1ture in the followmtr manner and sub]ect to the followmcr
conditions’: :

A. Beginning promptly on the effective date of this order, and for a
period of mnety (90). days thereafter, Beatrice shall malke diligent ef-
forts to effectuate the divestiture required by Paragraph I of thls order.

B. If Beatrice fails to effectuate such divestiture within that ninety
(90) day period, Beatrice shall within thirty (30) days thereafter sub-
mit a plan in form and substance acceptable to the Commission for the
formation of a new and separate corporation (New Sexton) restoring
Sexton as a viable entity and competitive factor in the institu'tional
dry grocery wholesale industry in substantially the manner and form
1t was at the time of acquisition or has attained subsequent to its acqui-
sition by Beatrice, such plan shall contain provision for:
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1. Transfer to New. Sexton of all business and a,ssets requlred to
be divested by Paragra,ph 1 of this order; .t -
- 2, Distribution of the capital. stock of New Sexton to the publlc
ortothe shareholders of Beatrice; .
8. Divestiture by any direct or indirect holder of more than one
-(1) percent ofthe outstanding and issued capital stock of Bea,trlce
of all stock or other interest in New Sexton within thirty (30)
days from the date of receipt of such stock or interest.
4. Distribution of the capital stock of New Sexton within.not
more than one (1) year from the effective date of this order.
Providing, however, That the method of divestiture set; forth in-this
subparagraph B may be effectuated by Beatrice at its discretion under
the aforementioned circumstances and conditions at any time prlor to
the. perlod designated herem :
v

~ Within thirty (30) days from the eﬁectlve date of thls order and
every sixty (60) days thereafter until it has fully comphed with the.
preceding portions of this order, Beatrice shall submit a verified report
in writing to the Federal Trade Comm1ss1on settmor forth in' detail the
manner and form in which it intends to comply, is complymcr or has
complied therewith. All such reports shall include, in addition to such
other information and documentation as may hereafter be requested,
without limitation (a) a specification of the steps taken by Beatrice to
make public its desire to divest the Sexton business and assets, (b) a
list of all persons or organizations to whom notice of divestiture has
been given, (¢) a summary of all discussions and negotiations, together
with the 1dent1ty and address of all interested persons or organizations,
and (d) copies of all reports, internal memoranda, offers, counteroffers,
communications-and correspondence concerning said divestiture.

v

Beatrice shall forthwith, pending divestiture, cease and desist from
acquiring, directly or indirectly, any interest in any concern engaged
in the institutional dry grocery business.

VI

Beatrice shall forthwith cease and desist for a period of ten (10)
years following the approval by the Federal Trade Commission of the
divestiture required by Paragraphs I-III of this order, from acquir-
ing, directly or indirectly, without the prior approval of the Federal
Trade Commission any interest in any concern, corporate or noncorpo-
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rate, engaged in any State of the United States or any territory thereof
or the District of Columbia in the’ institutional dry grocery wholesale
business. Within thirty (30) days following the effective date of this
: order, and annually thereafter, Beatrice shall submit a verified report
in writing to the Federal Trade Commission settmg forth in detail the
manner and form in which it intends to comply, is complymg or. has
comphed Wlth this prohlbltlon on acqulsltlons.

APPENDIX A
. Bealrice 1967 Sales to Instz'tuﬁonal Trade

: .o Estl.mated Value> of
Product o reent. - shipmeénts,
: instxtutional mstltutlonal

Canned meats. 8.5 $564, 000
Canned dry beans .3 9, 4
Canned specialties and canned nationahty foods. 7.5 1,105, 300
‘Canned frui . Lo 47,670
Ca.nned vegetables 7.3 684,010
<C d fruit juices. 2.8 159, 740
Jams, jellies, ete. 27 200, 718
Pickles. ) 1124 2,634, 008
Meéat sauces_ 2.5 43,
Mayonnaise, salad dressmgs - 880 1,157,480
Frozen specialties_-- " - 6.3 594,783 .
Flour mixes, efc. ~ 20,0 /19,600
‘Cookies. .24 71,169
Bar: goods (candy) " . 16.8 . 3,000, 112
Packaged goods candy)- o - 21 326, 1
Bulk goods (candy, 7.6 109, 516
Nuts 1.2 420,720
Soft drinks_ 2.0 10, 100
Flavorings, extracts, etc.- 2.3 26, 956
Flavoring agents. . L5 13, 455
Shortening, olls_ 3.8 9, 880
Margarine. R 1.0 423, 900
Chips (potato, etc.) ... .8 83,936
Chocolate and cocoa products. 75.0 1, 714 109

(CX 14D-F)
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Products Manufadured and Sold by Sexton. 1963 and 1967

[Dollars in thousands]
. 1963 trans- = 1967 trans-
Product description SIC code fer value to- fer vallue to
. sales
branches branches
Canned meats. : . : 20138 $465 $1, 297
Canned poultrg ~— ; 20154 90 233
d seafoo : 20310 194 258
Canned soup-... 20322 1,357 2,084
Canned dry beans. 20323 , 116 ©138
Canned specialties 20324 114 573
Canned fruits 20331 -384 342
Canned vegetables 20332 : 9 - 22
Canned fruit jmces_-_- . 20884 oo - 60
Tomato sau 20336 - 314 297
Jams, jellies and preserves-. - ’ 20338 408 532
Soup mixes : ‘o 20342 480 781
Pickles and other pickled products. . 20352 430 1,165
Meat-sauces except tomato. 20353 . 60 199
Salad dressings and mayonnaise 20354 861 1,922
Flour mixes, g N 20455 3
Salted nuts.__. 20716 Iy -
Flavoring extracts__. : 20871 33 64
Beverage bases, except syrups and ooncentrated fruit juicas ..... 20872 - 455 o - 525
Other ﬂa.vonng agents_. 20874 34 oo
Roasted coffee. 8 20951 - 1,448 - o 1,421
Cooking oil. . - 20961 oo 2
Desserts, ready to mix._ 20991 800 .. L18
Sweetenfng Syrups. . 20993 4 46
‘Baking powder. . . 20994 17 20
Vinegar. 20996 [ R —
Chocolate and cocoa products. 20998 K .
Other food preparations (tea, spices and mlscellaneous items)... 20999 2,265 1,869
Alkaline detergents. ... 28411 153 198
Synthetic organic detergents, bulk.. ..o P, 28416 263 480
Specialty cleaners 28423 30 68
Bath essence. 28445 50 28
Total... . 10,907 15, 742

(CX 6)
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Institutional Dry Grocéry Wholesale Sales and: Market' Shares and Company Rank
in the Chzcago SM84 Durmg 1968

Sales of Accumu-

T R Source of .., - _dry grocery, Market lative
" Rank and company o data’ - "' ‘products to share  market
; ¢ ‘institutional (percent) share
- customers (percent)

1B.A. Ra,llton Z C
2..J 01:)%8 Sexton. (Subs of Beatnce Foods as of Dec. 2, C

).
3.’ Holleb & Co_.:_.

$0,615;264" " 18:94 . 18:04
18,216'000 :”1&18’ 35.12

CX124A -~ " - 7,519,477 1481 49.93

‘4. Consolidated Foods . - CX178A - 4, 576, 515 - 79017 " 58.94
5. Obee Institutional Food Service Co. (Subs. of Na- CX162 Tt '3 497 029 - "65.83
. tional Tea Co.). L
6. Kraftco Corp. : cxum&B” S 9783010
7. R.F.B., Ine Ll ) 1 e 2,198,731
8. Wm. B. Snyder Food 1,775,518 ¢ 3.
9. E. J. Byman. & Co. ( "1,7382,405 3.
.. _+as of June 9, 1970). S
10. Ryser Brothers. . 1,395,090
..J. D. Rich Co. . " . 955,517
12 Trapp Brothers, Inc_ 848,273
13. Lawrénce Foods, Inc 1759,484 -
- Cambridge Coﬁee Co. 743,100
560,975°

15. Diamond Disfribuitors_ ___s. -
16.. Tenney Sales, ne_.._..._..

17. South Side Marquette ;
18.; Fox River Foods. 2
19 M. L. Morgan& Co....

'569 015
512 946 -

512,’051
448,924

20. Philhp Borash & Sons : 390,694
21 Ferness  J. ... .o._._.__.__ - 317, 583

22. Commissary Supply_ - 232, 429
23.. Gage Food Products Co.._ 173,221
24, Geaghegan 's Wholesale Grocery . 90, 226
25. Bit 0’Gold Foods- -....____ 38,749

TR2501,

Others_ .o ececamns
. TR2019.

L Average between 1967-68 sales and Nov. 30, 1970 sales.

2 As corrected by subsequent stipulation.

3 Tota] sales in SMSA in 1968—$975,017.43. Two percent of total deducted because they Were produce
sales (TR 1298).

4 Fifty-five percent of fotal sales since 45 percent were cash-and-carry. (TR189).

8 Sixty percent of total sales since 40 percent were cash-and-carry. (TR1242).
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Institutional Dry Grocery Wholesale Sales and Market Shares and Company Rank

in the Chzcago SMSA dur'mg 1969

Sales of

Accumu-

: S R " Sotree of dry grocery Market  lative
Rank and company - - © data products to share  market
: A . : Lon institutional (percent) share

.customers (percent)

1. B. A, Railton Co $9, 958,715 18. 59 18.59

2. Holle & Co____. 8,193, 683 15. 30 33.89

................. i 8,158, 400 15.23 49.12

l4. Consolidated Foods ........ : = 4,447 321 18.31 57.43

5. Obee Institutional Food Serv-lce Co, (Subs oi =

National Tea CO).e ouoammo oo oo 0L CX162 i 3, 959, 506 7.39. 64. 82

6 Krafteo_ .o ooieooooaoaa. P, .- - 3,216,982 6.01 70.83

R.F.B,, Inc.-.....-‘_.....-‘_._.- 2,087,874 3.88 74.71

8 Wn. B. Snyder Foods, Inc..: 2,001, 391 3.74 78.45
9. E. J. Byman & Co. (Subs. of Continental Co '

asof June 9, 1970). ... 1, 828,444 3.41 81.86

10. Ryser Brothers.._.... 1, 450, 248 2.71 84.57

11, Trapp Brothers, Inc_ 1,002, 378 1.87 86. 44

12. Cambridge Coffee, Co._ - 841, 000 1.57 88.01

13. Lawrence Foods Inc.._ e ————————— 835, 696 1.56 89,57

14, J. D. Rich Coq__ ..... 798, 568 1.49 01.'06

15. Fox River Foods._. 87, 1.43 92,49

16. Tenney Sales, Inc.. 600, 945 1.12 93. 61

17. South Side Marquetve 573,030 : 107 04, 68

18 Diamond Distributors. 567, 236 106 95,74

9. M. L. Morgan & Co. - 529,538 .. .99 96.73

20. Phillip Borash & Sons._;. 434, 204 <81 97. 54

21, Ferness___.___i._._._ 361, 047 .67 98,21

22, Commissary ;.upply_ 249, 449 47 08, 68

23. Gage Food Praducts Co 175, 182 .33 99, 01

24. Bit O’ Gold Foods 123,823 - .23 99. 24

25. Geoghegan’s Whlse Groc-_ 94, 656 - .18 99,42

Others.____....._. 310,600 - .58 100. 00

Total ... P PR USSP P SSURIO 58,552,784 - 100.00 __._____..

t Rounded up .01 percent :
2 Transcribed incorrectly as:$2,139, 020 .
3 As corrected by subsequent stlpulauon.

4 Total sales in SMSA in 1969 were $814 864, 94 2 percent of total deducted because they were produce

sales. (T'R 1298)

5 55 percent of total sales since 45 pereent were cash—and—carry (TR 189).

8 60 percent of total sales; 30 percent is in Food (T R 378); 30 percent is 11)1 paper (TR 332).

7 60 percent of total: sales since 40 percent were cash and- ca.rry (TR 124
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- 3 #C—~Commeodity .
: Total School lunch  Comuiercial Sexton’s Sexton’s
Source of data | disappearance donation disappearance - njovement share
: from A to.B CX 197 i (cases) : CX 89 (percent)
(cases) (cases) H : (cases)
Greenpeas. -..._._. . T 4,838,032 -5 425,000 4,413,932 163, 439 3.70.
" QGreen and wax beans, . 8,978, 417 392,000 . 7,613, 0683 372,002 4.89
Sweet potatoes. ... .-l ______. 345,820 .. ____. 29,415 ...
6, 548, 161 578,535 5,969, 626 ' 155,056 2.60
.................. 372,000 .1l 3285 e
5,632,129 3, 4,998,929 i 224,205 4.48
Purple plums..._. . 612, y 407, 243 22, 659 5.56
Applesauce. 2,826,425 195, 200 2,631, 225 120, 587 4.58
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‘OpINION OF THE COMMISSION

By DENNISON, Commissioner:

This matter is before the Commission on cross- appeals by both the
respondent and counsel supportmg the complaint from the initial
decision of the hearing examiner finding a VlOla.tl()n of Section 7 of the
Clayton Actand ordermg divestiture.

The complaint in this matter was issued on Aprll 30, 1970 and
alleges that respondent Beatrice Foods Company (“Bea,trlce”) vi-
olated Section 7 of the Clayton Act* when it acquired the assets of
John Sexton & Co. (“Sexton”) on December 20, 1968, The complaint
although referring to alleged anticompetitive eﬂ'ects in institutional -
frozen food wholesaling, focuses primarily on “institutional dry gro-
cery wholesaling” as the line of commerce affected by the merger.
The complaint states that Sexton was a food wholesaler distributing
dry groceries to institutions which prepare and serve meals. away
from home to the consuming public. Such institutions include res- -
_taurants, clubs, hospitals, schools, colleges, industrial feeding concerns,
airlines, hotels and other purveyors of prepared food services. Sexton
did not distribute to the retail grocery trade, i.e., supermarkets or
other grocery store outlets.

The complaint alleges that Sexton sold dry groceries to institutions
located in a large number of Standard Metropolitan Statistical Areas
(SMSA’s), and alleges that as a result of the acquisition competi-
tion in the “institutional dry grocery wholesale industry and/or in the
institutional frozen food wholesale industry” would be substantially
lessened in various ways including the elimination of potential com-
petition between the companies in these industries.

Hearings on the complaint were held in Chicago, Illinois, and on
May 17, 1971, the hearing examiner filed his initial decision finding
a violation of Section 7 and ordering divestiture by respondent of the
assets and business obtained as a result of the Sexton acquisition.

The following salient facts are essentially undisputed by the parties.
The Acquiring Company

Beatrice is a large, diversified corporation which had its origins
in the dairy business. In Beatrice Foods Co., FTC Docket No. 6653
(April 26, 1965) [67 F.T.C. 473], the Commission found based on
1959-1960 data, that Beatrice was the third largest dairy company in
the United States. During its fiscal year ending February 29, 1963,

1 The complaint also alleges that Section 5 of the Federal Trade Commission Act was
violated by the acquisition, but none of the issues in the case depends upon the inclusion -
of that count in addition to the Section 7 count.
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about 45 percent of its net sales were derived from sales of dairy
products, about 87 percent from grocery and confectionary products
(sold mostly to the retail grocery trade) and about 10 percent repre-
sented rentals from its public refrigerated warehouses,

It also engages in the agri-products business and has: chemical,
ma,nufactunng, and international divisions which by 1970 accounted
;(:'or over 80 percent of its sales. Non-food products now sold by Beatrice
range from house trailers to skis. Beatrice’s net sales for fiscal year
ending February 29,1968 were $1,052 /431,480 with total assets of $343,-
446,220. Beatrice was ranked 83d in‘a list of 500 la,rgest industrial
corpora,tlons in-1969 in terms of ‘sales and 203d in terms of assets.

“The Beatrice Grocery Products Division was created by acquiring
over the years a large number of relatlvely small’ “speclalty food”
processors A list of these acquisitions is set forth in the Initial De-
cision at p. 490 n.2. These “specialty foods” include such diverse items
as Chinese foods, Mexican foods, plckles, mints, ca,ndy, nuts, and other
products. Most of 'these products are processed and sold directly to
the retail grocery trade. However, 1t ‘sells some of these products to
the 1nst1tut10nal trade either through its brokers or through-institu-
tional grocery ‘wholesalers. These sales in 1967 amounted to approxi-
mately $13 million and represented less than 2 percent of its dry
foods business. It also sells bakery products and frozen foods to the
institutional trade in Chicago with total sales of about $12 to $13
million.

The Acquired Company

Sexton had been distributing processed dry foods to the food service
industry for many years prior to the acquisition. Sexton was originally
established in 1883 in Chicago, Illinois. Its principal place of business

iIs in Chicago. Prior to the merger it operated 13 warehouses which

served as distribution centers throughout most of the United States.
These warehouses were located in the following cities: Atlanta, Boston,
Chicago, Cincinnati, Dallas, Detroit, L.os Angeles, New York, Or-
lando, Philadelphia, Pittsburgh, St. Louis, and San Francisco. The
St. Louis warehouse was opened in 1968. Nearly all of the products
distributed by Sexton were sold under its own trade names and labels.
About 25 percent of the products it distributed in 1968 were manu-
factured or processed (packed, bottled or canned) by Sexton in its
own plants. It does not handle any frozen or fresh products.
During its fiscal year ending June 28, 1968, Sexton had sales of

:$91 million. Its assets amounted to $28 million. Net earnings that
-year amounted to $2 million.
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Prior to the merger the amount of sales made by Beatrice’s dry
. food processing plants to Sexton was about: $1 million a. year or:less.

Subsequent to-the a,cqms1t1on Sexton-has remained a separate division
within® Beatrice. The examiner :found ‘and the record-indicates  that

sales by Beatricecowned plants to Sexton have remained relatively - -

small ; that Beatrice processors continue to sell primarily to the retail
grocery trade and only incidentally to the institutional trade: Dry
foods. for the institutional trade are generally packed in much larger
size cans ($10 cans) than those supplied to the retail grocéry tr‘ade’,
and the record indicates that different cannmg machmery is: used in
such operations. - S

The Acquisition

On or about December 20 1968 ‘Beatrice aoquu'ed the busmess
assets of Sexton, paying apprommately $37,500,000 in preferred con-
vertible shares of Beatrice capital stock for common stock of Sexton.

- The president, of Beatmce testified that among the reasons whlch

interested Beatrice in the acqulsltmn ‘was that Beatrice: wanted to-
get into the Wholesa,lmg business of the rapldly growing’ multi-unit
food service organizations, believing ‘there” Wa.s tremendous growth‘
in this type of account. He stated :

As we looked around we saw other food companies, the Krafts and the
General ¥oods and Consolidated Foods and many others that had established
the institutional business over the years. They had products where they were
branded. They had the Kraft brand or they had the General Foods brand and
they were accepted. They had sold some of these over the years through dis-
tributors but now were in this fast growth of the multi-unit accounts which
would become almost a national type of selling crossing.geographic lines, They
had gone direct to their own sales force and gone beyond the distributbr and
developed their own direct business with their own sales force.

We just felt that if we didn’t get into this and get a foothold. that We were
passing up a very important segment of the food business.

‘He further explained :

Here we are, a food business. We had been oriented to, as I say, supermarkets
and the retail. Here is a fast growing part of the business with more of the
food dollar being spent away from home year after year and we were not
in it. )

He stated that another reason which prompted the aoquisition was
that it would increase Beatrice’s earnings per share about four or five
Jpercent aided by “pooling of interest” accounting.?

21t has frequently been noted that one of the incentives for acquisitions by diversified
companies is to increase earnings per share on common stock. This occurs when the com-
pany which is being acquired has a lower price-to-earnings ratio than the acquiring com-
pany. Simply through acquisition of such a corporation the first company can immediately -
increasa its earnings per share and usually the value of its stock on the market. See, e.g.,
Scherer, Industrial Market Structure and Economic Performance 114 (1970) ; Staff Report
to the F'TC, Economic Report on Corporate Mergers 122-138 (1969).
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T he Institutional Distributor

-+ The institutional distributor isa. dlstmbutor ef food and other sundry
products to institutional food purveyors. The distributor provides an
often necessary Hnk between food manufacturers and eating institu-
tions, warehousing the goods purchased from the former and re-
distributing them. to the latter.

The institutional wholesale 1ndustry has . been recogmzed as’a
separate and distinct industry. It has its own trade publications and
is the subject of at least three trade directories, one in preparation at
-the time of the hearing. Institutional wholesalers have different mar-

.gins than wholesalers selling to food stores and provide different,
specialized servicas As previously noted, this industry deals Wit.h

'and Yegetables, to the v1rtua.1 exclusmn of consumer size packs Some
institutional wholesalers’ speclallze in selling only dry grocery prod-
ucts and others. specm,hze in selling only frozen or fresh food prod-
‘uets. Others distribute both frozen and dry products. In recent; years
:there has been a. tendency for dry product distributors to diversify
into frozen products and frozen food dlstnbutors to handle some
* types of dry products.

I RELEVANT I’RODﬁCT MARKET DEFINITIONS ASSERTED

As previously noted, Sexton specialized in distribution of “dry”
groceries to institutions. Dry grocery products are processed, pack-
aged foods, including all foods canned in tins or glass or preserved in
a dry state, but excluding fresh or frozen products, such as fresh or
frozen meat, fruit, Vegetables, fluid milk, and bread. Dry food prod-
uets dlstrlbuted by Sexton include oanned fruit, vegetables and fruit
juices, which account for about 32 percent of total sales, canned meat,
canned fish, coffee, tea, fountain supplies, jams and jellies, cookies and
crackers, fats, oils and shortenings, pie fillings, mayonnaise, and other
salad dressings, Chinese foods, sauces, soups, and soup bases, nuts and
paste products. The parties have also included within dry food sales
other items which are commonly distributed by such wholesalers such
as detergents, disinfectants, and paper products.

Institutional wholesaling can be sub-categorized in various ways,
such as “full line institutional wholesaling,” “cash-and-carry opera-
tlons,” and specialty wholesaling such as to Italian restaurants and
‘pizza parlors Furthermore, the record shows that a new type of selhng
has grown in Tecent years: wholesaling to “multi-unit food service
organiza,tions,” known as “MUFSO” in the trade (and hereinafter
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so referred to). Examples of MUFSO accounts would be chain res-
taurants, fast-food franchising systems, airlines, etc. Respondent con-
tends that customer preferences between dry, frozen, and fresh forms
of foods have virtually disappeared in MUFSO accounts so that dry,
frozen and fresh foods should be consuiered as one “product market”
in wholesale sales to these institutions.

In alleging full line institutional dry grocery-wholesaling as the
line of commerce primarily affected by the acquisition, the complaint
defines this industry “as characterized, on the whole, by (a) the solici-
tations of orders by a street salesman, (b) the extension of credit by
the wholesaler, and (c) the delivery of dry groceries to the premises
of the purchaser, either by common carrier or in the truck of the
seller.” S ; ,
~ During the hearings it became evident that the above definition re-
fers to only one particular (but nevertheless substantial) segment of
institutional wholesaling. This segment, as the definition suggests,
centers around the solicitations and activities of street salesmen on the
premises of customers-in local markets and. is sometimes. referred to
as “traditional” wholesaling operations.

On the other hand, sales to MUFSO accounts do not generally in-
volve the usé of street salesmen. Trained salesmen, more sophisticated
than the usual street salesmen, are required, orders are generally
larger in volume, and sales are made directly with the home office of
the MUFSO account, sometimes on a competitive bid basis and some-
times in competition with food manufacturers. These accounts often
require a different distribution system, such as deliveries to central
kitchens or commissaries. Some wholesalers sell exclusively to MUFSO
accounts and therefore do not employ street salesmen.

The record shows that MUFSO-type wholesaling commenced
around 1958 and has grown rapidly. A 1970 analysis of MUFSO
expansion by a trade publication estimates that retail sales from 1965
to 1970 by the top 400 MUFSO accounts increased from $8.7 billion
to $17.4 billion (CX 71). In 1958 Sexton had less than 8 percent of its
sales to multiple chain businesses. By 1970, MUFSO sales represented
one-third of all the company’s business. Data suggests that at the
time of the hearing nearly 50 percent of sales by all institutional
wholesalers were to MUFSO accounts (RX 29J).

The distinction between the traditional business and the MUFSO
business has been emphasized throughout this case by respondent,
which concedes that although it was a potential entrant into the

494-841—73——34
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MUFSO wholesaling business, it was not interested iri the “tradi:
tional” line of wholesaling.® =~ = el ; RTINS

II ASSERTED GEOGRAPHIC: MARKETS

On the question of the relevant, geographic market complaint
counsel presented figures as _toSextmi’s; market shares in dry institu-
tional sales, first as to the Chicago Standard Metropolitan Statistical
Area (SMSA), which consists of the six Tllinois counties of Cook,
DuPage, Kane, Lake, McHenry, and Will. Second, complaint counsel
submitted proposed findings as to Sexton’s share of national sales of
dry grocery products by institutional wholesalers. B

2L e .« -

The hearing examiner rejected complaint counsel’s calculations of
market share figures as to the Chicago SMSA. He noted that they had
included the sales of only 25 institutional dry food wholesalers doing
‘business in Chicago, whereas respondent had presented evidence indi-
‘cating that there are about 80 such ‘wholesalers and 75 to 100 frozen
food institutional distributors in Chicago, some of which appear to
sell dry groceries.* In the examiner’s view, complaint counsel had
failed to establish by reliable evidence a complete universe of sales in
the Chicago area and that any conclusion as to market share or con-
centration ratios for Chicago was not possible on the evidence

presented.

- As to Sexton’s share of a “national market,” the parties dﬂ.'ered
conflicting caculations. Not finding either set fully persuasive, the
examiner averaged the calculations and found that Sexton was prob-

ably selling somewhere in the neighborhood of 1 to 4 percent of the

total dry grocery institutional wholesale sales in the United States

3 The hearing examiner’s findings on this point are inconsistent, or at least ambiguous.
Accepting the testimony of Beatrice's president, the examiner expressly found ‘‘that the
real reason for the merger with Sexton was to get into the rapidly growing MUFSO busi-
ness * * * and that had Sexton been only in the traditional street salesman type of
wholesaling, Beatrice would not have been interested in the acquisition” (I.D.,, p. 14

_ [p. 498, herein]). In other parts of his decision he construes the line of commerce in the

case as limited to the traditional street salesman type of wholesaling as defined in the
complaint (LI.D., p. 18 [p. 497, herein]). Yet he ultimately concludes without elaboration
or explanation that Beatrice was a potential entrant into this line of business as well
as the MUFSO business (ID., p. 23 [p. 504, berein]). He also agreed with respondent
that frozen and fresh foods fully compete with dry foods in sales to MUFSO0 accounts and
dry foods should not, in that segment of wholesaling, be considered a separate product
market. Yet he based his final conclusion of violation on national market data entirely
limited to dry products. . . :

4 Respondent also argued, inter alia, that complaint counsel’s market was tailored geo-
graphically to “traditional’” wholesaling, Respondent contends that sales and deliveries to
MUFSO accounts take place from a large area surrounding Chicago that is not limited to
the SMISA.
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at the time of the acquisition and that it was the 1argest mstltutlonal
dry wholesaler in the United States s '

I ULTIMATE CONCLUSIONS BY THE HEARING EXAMINER .-

The hea,mn,g examiner concluded that the reoord showed that
. -1. “The institutional wholesaling business is substantially . frag—
mented with active competition for the institutional trade, both the
traditional trade and the more recently developing Mufso organiza-
tions” (Initial Decision, p. 22 [p. 504, herein ]).

2.“The institutional wholesaling trade is not characterized as ‘being
,concentrated in the hands of any few large orga,mzatlons” (p. 22 [p
.504 herein]).

. “The -record does not permlt a ﬁndlng that Beatrlce has con-
ferred upon Sexton any advantages so significant as substantially to
lessen competltlon in the institutional dry wholesale trade” (p..23: [p.
504, herein]). :

- 4, Beatrice and Sexton were. not competﬂ:ors at the. tlme of"the
acquisition (pp. 3-6 [pp. 489-92, herein])." :
Notwithstanding the above findings, the hearmg examiner held- -
there was a violation of Section 7 resulting from the merger, based
on the finding that Beatrice was a “likely or potential entrant” i in
institutional dry wholesaling and that Sexton was a leading firm in
that trade (Initial Decision, p. 24 [p. 505, herein]). The hearing
examiner was apparently of the view that these two factors alone con-
stitute a basis for finding a violation of Section 7 despite his findings
that institutional wholesaling is “substantially fragmented” and there
1s “active competition” in that business.

IV ISSUES ON APPEAL

A. Removal of Beatrice as a Potential Competitor in Institutional
Dry Food Wholesaling

Both parties have appealed. Respondent argues that the hearing
examiner, in addition to erring in not confining the case to MUFSO
wholesaling, has erroneously adopted a per se standard for potential
competition cases that is even more stringent than the standard ap-
plied in mergers between actual competitors; that a merger between

5'We find no evidence in the record to support the hearing examiner’s conclusion that
Sexton was in fact the largest institutional dry wholesaler in the United States and
respondent disputes it. It appears, for instance, that Consolidated Foods Corporation may
‘have greater dry food wholesale sales to institutions than Sexton. There is no dispute,
however, that Sexton is one of the largest institutional dry food wholesalers in terms of
national sales. '
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3, potential entrant and a firm havmg 1 to 4 percent of sales'in an in-
dustry which is characterized by low concentration and ease of entry
does not substantially lessen competition. -

Complaint counsel, concedmg that national sales are not concen-
trated, have appealed also, urging the Commission to supplement the
examiner’s findings on the basis of higher concentration figures which
they proferred- as to various Standard Metropohtan Statlstlcal Areas
in the country.s

Although proposed caleulations as to Sexton S market shares in
many of those areas are submitted by complaint counsel, the respond-
- ‘ent disputes the priority of using SMSA’s as geogra,phlc markets for

the institutional wholesaling industry (as well as Sexton’s purperted
market shares in these areas). It further objects to arguments based
on any local markets outside of the Chicago area and points out that
early in the hearing the examiner confined complaint counsel to the
Chicago SMSA. Complaint counsel themselves stated : “Because of
the large size of its ea,tlng place sales, the Chwago SMSA was chosen
by complaint counsel'as the one area of the country in which the impact
~ of the Beatrice-Sexton merger would be presented through the intro-
duction of detailed statistics showing the sales of all dry grocery
wholesalers operating within the market” ( Propesed Findings, p. 36)
It seems clear that to examine any other market areas would require
a remand since the respondent, relying on the examiner’s ruling, has
not had opportunity to present any evidence in defense concerning
areas of the country other than that surrounding and serving the Ch1-
cago area. Also, we note that complamt counsel’s calculatlons of the
universe of dry product sales in these other SMSA’s rest ultimately
on the correctness of their universe figure for Chicago. The latter was
rejected by the hearing examiner, as noted below. ;
“Accordingly, we will confine our analysis to the evidence relating
to the Chicago area. There is, furthermore, no reason to believe that
conditions in other urban markets would be substantially different
than the Chicago market.

Chicago SMSA

Complaint counsel subpoenaed some 25 1nst1but10na,l dry wholesale
grocers, including Sexton, who sell in the Chicago area and obtained
from each company the portion of their sales to customers located

¢ Complaint counsel also concede. on appeal that since wholesale deliveries are local or
regional in scope little is gained by looking at concentration figures on a national level in
this case since they obviously understate the degree of concentration in true economic
markets. For an illuminating discussion on the need to adhere to meaningful and consistent
geographic market definitions, see Elzinga & Hogarty, “The Problem of Geographic Market
Delineation in Antimerger Suits” (Paper delivered before the Southern Economic Associa-
tion, November 1971).
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within the Chicago SMSA for 1968 and 1969. According to these latter
figures Sexton had 16.18 percent of the sales of dry groceries in 1968
and 15.23 percent.in 1969 in the Chicago SMSA. In 1968 it was the
second largest seller and in 1969 it was the third largest 7

If these companies’ sales are accepted as the universe for this market
area, they would establish a four-firm concentration ratio of about .
59 percent and 57 percent and an eight-firm concentration ratio of
about 79 percent and 78 percent for 1968 and 1969, respectively.

As indicated, however, the examiner refused to accept these ﬁgures'
as representmg a complete universe of sales for the Chicago SMSA.
He noted, among other things, that respondent had presented evidence
to the effect that there are about 50 or so additional institutional whole-
sale food distributors in Chicago not called by complaint counsel and
that there were 75 to 100 frozen food institutional distributors which
were never called, some of which probably sell dry groceries. In.
addition, he noted that respondent claims that there are other whole-
salers outside of Chicago who come into the Chicago SMSA. and malke
sales. He found that complaint counsel had failed to‘show that they
made an exhaustive listing of distributors in the Chicago area and that
the evidence brought forward by respondent, and not refuted by com-
plaint counsel, compelled a finding that sales by these 25 wholesalers

was not a complete universe: “Consequently any conclusion as to
market shares of concentration in the Chicago SMSA as requested by
complaint counsel is not possible” (Initial Decision, p. 17 [p. 500,
herein]).

Complaint counsel challenge this refusal of the hearing examiner
to accept their market share statistics. They note that the 50 or so.
additional Chicago institutional distributors cited by the examiner
are simply listed by name in a trade directory of institutional distribu-
tors placed in the record by respondent and the directory does not
indicate whether they sell dry, frozen, or fresh grocery products. They
further contend that the reason they were not called as witnesses or
otherwise included in the market statistics was that none of the whole-
sale distributors who were called to the witness stand referred to these

71In 1968, Sexton was outsold by B. A. Railton Co., which had 18.94 percent of com-
plaint counsel’s view of the market. Holleb & Company was third with 14.81 percent and

Consolidated Foods ranked fourth with 9.01 percent,
In 1969, Railton was still first (with18.59 percent). Holleb was second (15.30 percent)

and Consolidated Foods fourth (8.81 percent).

Total dry food sales of the firms listed by complaint counsel were $50,775,326 for 1968 .

and $58,552,784 for 1969. See Appendix C to the Initial Decision. It should be noted that
these figures (in accordance with complaint counsel’s view of the market) exclude sales
made by these wholesalers to institutions outside the SMSA ; and sales made on a cash-
and-carry basis, sales by ‘‘specialty” wholesalers, and any dry food sales by firms classxﬁed
as predominantly frozen food wholesalers. . .
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others. when asked to name their oompetltors Since they were not
named, complaint counsel argue. that they should not be cons1dered
“51gnlﬁcant” competltors '

-On the other hand, in further support of the hearmtj exammer s
rejection of complaint counsel’s market share figures, respondent cites
testlmony by economists whom it called. They. presented calculations
based in part. on, Census Bureau statistics which they claim 1ndlcate
that nearly twice as many dry grocery sales were made by Chlcago-
based institutional wholesalers than. what is represented by purchases
by all institutions within the SMSA. From this respondent contends
that the. Chicago SMSA is too small an area to measure the Chicago
wholesale market. Respondent also. contends many wholesalers sell to
customers. within Chicago but have warehouses outside the SMSA
area-and these have not all been accounted for. I

If complamt counsel’s 25 wholesale witnesses are. accepted as rep-
resentmg the total number of. significant competltors in the Chicago
SMSA market (and if the six- -county SMSA. area is accepted as a

“proper geographlc market), it is clear that this. market should be
classified as concentrated since the top four firms would have aggregate
sales approaching 60 percent of all sales in the market. On the other
hand, if respondent’s calculations of ‘the. probable universe of the
relevant market——nearly double that of complamt counsel’s—is ac-
cepted, the top four would probably have 30 percent or less with no one
firm having more than 10 percent. Ordinarily this would be considered
as low in concentration.?

‘While in some industries the difference between such disparate sets
of figures as to number and size distribution of firms could be eritical
in determmmg whether an acquisition substantlally lessened competi-
tion, we do not think it is necessary to decide in this case which, if
any, of these two conflicting pictures of the market should be adopted.
‘We find that complaint counsel have not shown that entry conditions
in this industry are such that injury to competition can be inferred
from elimination of Beatrice as a potential entrant.

Ease of Entry as an Important Aspect of Market Structure in
Evaluating Loss of a Potential Competitor

" Complaint counsel in essence attempt to rest their case on the exist-
ence of concentration ratios alone. The test for finding injury due to
“elimination of a potential competitor is not simple. Additional factors
enter into any analysis of the loss of a potential competitor. Among

8 Bain, Industrial Organization 14-41 (2d.ed. 1968) ; Kaysen & Turner, Antitrust Policy
72 {1959).
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thése are : trends toward coricentration in the market; extensive entry
barriers; high probability that the lost. potential competitor would
have actually entered the market; whether the lost potential competis
tor was one of only a few such potential competitors and whether, if
he had entered ‘the market, his new compeétition would have had-a
significant impact on price and quality. Although the number- of
competing firms or trends toward concentration may be enough with-
out more to condemn many horizontal mergers between existing rivals:
in a market, the condition of entry by new firms as well as these other
factors mentioned above must be considered when dealing with elim-.
ination of a potential competitor.? Even though elimination of a
potential competitor :may. have substantial anticompetitive effects,

unlike a merger between actual competitors, it does not increase-orne
firm’s existirig share of the market or eliminate actual competition.

The distinction between the two types of competition—actual and
potential competition—must not be lost sight of.»° RN

Injury to competition solely by removal of a potential entrant comes

about by one or both-of two ways: First, the existence of a potential
competitor may be a significant competitive force in itself éven though
actual entry never occurs. Leading firms in 4 concentrated market may
limit their prices and profit margins so as to deter entry by other

9 Professor Bain, who has pioneered much of the economic study in the area of poten-
tial competition, considers the condition of entry into the market, not simply the ‘degree
of concentration in the market, as determining the influence potential competitors will
have on market behavior: .

“Both seller concentration and product differentiation among established sellers in an

industry presumably influence the market relationships among these sellers. The condi-
tion of entry into an industry, on the other hand, determines the competitive relationship
between established sellers and potential entrant sellers, and thus in a sense the force
of potential or latent competition by new entrants.” Indusirial Organization 251 (24
ed. 1968) (emphasis in the original.)
" he fact that a market may be characterized as concentrated is not necessarily incon-
sistent with low entry barriers. In his study of 20 concentrated industries in which entry
barriers ranged from ‘‘moderate-to-low” to “very high” Bain found evidence suggesting
‘that firms in the lower-barrier concentrated industries were limiting their prices and
profits to that near a competitive level. He concluded “x * * that seller concentration
alone is not an adequate indicator of the probable incidence of extremes of excess profits
and monopolistic ouiput restriction. The concurrent influence of the condition of entry
should clearly be taken into account.” Barriers to New Competition 201 (1956) (emphasis
added). See also Mann, Seller Concentration, Barriers to Entry, and Rates of Return in
‘Thirty Industries, 1950—-1960, 48 Review of Economics and Statisties 296 (1966).

10 Ag this Commission stated in an earlier case against the same respondent involved here:
“[E]limination of a substantial competitor may still be undesirable from the standpoint
of maintaining competition, for it can bring the market structure closer to a condition
of such concentration that anticompetitive effects become foreseeable. * * % But the
absorption of a potential competitor in such a market is likely to have much less competi-
tive significance. If the market is competitive in structure, prices are likely to be at a
‘competitive level. * * *" Beatrice Foods Co., 67 F.T.C. at 716-17 (1965).. In that case,
involving the dairy industry, the Commission found substantial barriers to entry as well
.as a trend toward concentration. See also American Brake Shoe [1967-1969 Transfer
Binder] Trade Reg Rep. 118,339 (1968) at 20,716: ‘“Actual and potential competition
arenot * ¥ * interchangeable concepts.” . . .
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firms. Where it is known that entry barriers are high and the number
_of probable entrants few, removal of a likely entrant may seriously
dilute this only competitive check on monopolistic pricing. United
States v. Penn-Olin Co., 378 U.S. 158 (1964). Second, elimination of a
potential competitor would eliminate the chance that the firm might
have entered the market de navo, adding greater pressure for competi=
tion. Ford Motor Co. v. United States, 405 U.S. 562, 567-68 (1972).
1t is clear, however, that the évidence in this record fails to meet the
conditions of a potential competition test: in the instant case the
number of potential competitors besides Beatrice was sufficiently
large and entry sufficiently easy in the institutional dry grocery mar-
ket that loss of Beatrice as a potential competitor could not be con-
sidered to have had a significant effect on competition. :

" The condition of entry into the market has been clearly recogmzed
in the decided cases under Section 7 as a highly important structural
variable when dealing with the market effects arising from the merg-
er between potential competitors. In United States v. Penn-Olin Co.,
supra, 378 U.S. at 164, 175 (1964), the Court noted the existence -of
entry -barriers: Other than Pennsalt and Olin Mathieson who had
entered by joint venture into the manufacture of sodium chlorate in
the heavily concentrated Southeastern United States market, “few
other corporations had the inclination, resources, and know-how to
enter this market” * * * “During the previous decade no new firms
had entered the sodium chlorate industry. * * * 31 In United States v.
El Paso Natural Gas Co., 376 U.S. 651 (1964), it was apparent that
considerable resources were needed to build expensive interstate pipe-
lines and the Court noted that after long-term distributing contracts
were entered into with wholesale customers, market areas were effec-
tively withdrawn from further entry (376 U.S. at 660, 662). See also
Ford Motor Co. v. United States, supra, 405 U.S. at 571 (acquisition
of manufacturer of spark plugs eliminated, ¢nter alia, potential en-
try of Ford into aftermarket having “v1rtua1]y insurmountable bar-
riers to entry”).

Barriers to new entry were found in Commission cases which in-
volved loss of potential competition. In Procter & Gamble, 63 F.T. C.
1465 (1963), the Commission found that prior to the merger, require-
ments of national distribution and advertising which “make for dom-~
inance by Clorox of its rivals also make formidable barriers to new

11 (Sentence order reversed.) Following remand and upon submission of additional
evidence on the question of whether either company would have entered the market by
building a plant, while the other would have remained a significant potential competitor,
the district court dismissed the complaint, 246 F. Supp. 917 (1965). This was affirmed by
an equally divided Supreme Court, 389 U.S. 308 (1967).
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entry * * * The conclusion seems inescapable that at the'time of the-
merger, the industry was concentrated, and barricaded to new entry,
_ to a degree inconsistent with effectively competitive conditions” (pp-
1562-63). Entry barriers were noted in the Supreme Court’s: affirm-
ance, which concluded that Procter was the “mest likely-entrant” and
“the number of potential entrants was not so large that the elimina-
tion of one would ‘be. 1n31gn1ﬁcant ” 886 U.S. 568, 579, 581 (1967).*
See also Justice Harlan’s concurring opinion in that case in which he
reviewed at length the importance of barriers to entry in assessing the
competitive impact resulting from the removal of a potential entrant.

In the market-extension cases in the. dairy industry, the Commis-
sion found barriers-to entry due to economies of scale from new cost-
saving technologies that could be-utilized only by a. few: larger dairy
firms. In Foremost Dairies; Inc., 60 F T.C. 944, 1088-89 (1962), the
Commission found :

The decline in ﬂuld milk distrib‘utors, the i.'ncreasingly‘hasrsh technologieal and

market factors confronting small businesses, the advantages going to firms with
_ large financial resources, all indicate that small dairies are having an increas-
ingly difficult time. This speaks ill for the prospects of new entrants in this in-
dustry. As pointed out above, in decades past new qompétitorsbould’ enter this
industry relatively easily. But, today, technology. and other factors have created
substantial barriers to prospective entrants.
Technological barriers to entry in the dairy industry were detailed
in even greater length in Beatrice Foods Co.; 67 F.T.C. 478, 709-714
(1965), where it was observed that “Barriers to entry have reached a
point where, it would appear, only a substantial firm can be.reckoned
a real competitive factor in this industry—and, as we have noted,
after the big eight there are very few substantial firms.” (/d. at 712
and see p. 714.)

In Kennecott Copper Corp., 8 Trade Reg. Rep. | 19,619 (1971),
af’d 467 F.2d 67 (10th Cir. 1972), the Commission determined
that in the industry under consideration high barriers to entry ex-
isted and this was cited as a factor co-equal with the rapid trend
toward concentration found in that case (p. 21,667). See also Paper-
craft Corp., 3 Trade Reg. Rep. § 19,725 at 21,770 (1971) [78 F.T.C.
1352]; The Stanley Works, 3 Trade Reg. Rep. {19,646, at 21,698-99
(1971) [7 8 F.T.C. 1023]; and Bendiz Corp., 3 Trade Reg. Rep.

13 The Court also upheld the Commission’s order. on.the.ground. that.Clorox. was;en-
trenched as the dominant seller of liquid bleach by the acquisition even’ -aside from the
elimination of Procter as a potential entrant. See General Foods Corp. v. Federol Trade
Commission, 386 F. 2d 936, 945 (3d Cir. 1967). In a later part of this opinion we deal
with complaint counsel’s contentions that, aside from removal of Beatrice as a potential
entrant, the Beatrice-Sexton merger injured competition by “entrenchment” effects.
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119,988 at 21, A51°(1970), ‘reversed cmd remanded on othe'r' gmunds, 450
F.2d 534 (6th Cir. 1971). oo v ‘
- What is clear in all of these cases, and the economic doctrme under-
pinning them, is that elimination of a potential competitor. becomes
1mp0rtant ‘where conditions impede entry into the market. Where.
entry is: easy ‘there will ‘usually be.a large group of firms (and in«
vestors Wlllmg to form new firms) ready and able ‘to enter the market
should profits rise above competitive levels:: : :
“ In this case, complaint counsel' do not deny that’ there was ease of
entry into’ institutional dry grocery-wholesaling at the time of the:
acquis1t10n -and the record bears this out. Capital Tequirements: ap-
pear to be relatively modest; essentially all that is needed’ by the way:
of capital investment is Warehouse space and trucks. Both items are:
often leased as indicated in the following table showmg the number:
of warehouses and trucks by Chicago wholesalers. :A-large number. of
dehverles are: also made w1thou,t truck by common: c.eu'rler.l‘3 . o

8 les within:©

. Name ‘of distributor.. .. uses, .Number oftrucks (ownedorleased) Chma(g%G%l)\aSA:

"l or leased <
South Side Ma,rquette....________ ,,,, 12 $573, 030
1 8,193, 683
1 835, 696
1 567, 236
1 529, 538
1 9,953,715
1 2,001, 391
1 249,449
1 k leased 3 days a week 361,047
- Uses commion carrier for delivery.._ 94, 656.
0p 1 : 1,002, 378
Obee (Slleldlal‘y of Natlonal Tea) 1 3,959, 506
Ryser___ @ - 1, 450, 248
RFB.. - 2 2,087,874
Byrman. . 3 1,828,444
Cambridge Cofieé . 1 841, 000
Borash 12 434, 204
Fox-River ] J1 . 767, 468
J ohn Se\(ton L1 8 158 400°

-1 Adjacent to each cther.
2 Not shown.

NoTE: No mformatlon shown ‘as to number of warehotises and trucks for the following firms (SMSA sales’
in parentheses): Consolidated Foods ($4,447,321), Kraftco ($3,216.982), J. D. Rich Co. ($798,568), Tenney
Sales ($600 945), Gage Food Products Co. ($175, 182) Bit O’ 'Gold Foods ($123 823), others ($310 000)

< 1-"li‘or mstance in 1968, Sexton shipped $5 211 718 of dry groeeries out of its: Atlanta
warehouse via common carrier and $2,920,756 via its own trucks. Total shipments for .all
warehouseé plants (except Detroit and Los- Angeles) totaled $3‘4 688, 430 ‘via- common
carrier and $18 573 778 via Sexton’s trucks. : :*: B = e :

L ]
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- Sources of supply at nondiseriminatory prices appear to be readily:
obtainable, at.least no evidence was presented showing this ‘to-be
a problem. Economies of scale do not'appear to be substantial.t*
Although some differentiation undoubtedly arises from. established:
customer relations and.good will associated with brands, there is no-
evidence that this is substantial. Witnesses testified that advertising:
plays an insignificant part of this industry.’® In contrast te retailers
and-others who sell to the public, wholesalers are more likely to com-
pete In terms of price, quality, and service since they face more knowl-:
edgeable customers. This is partlcula.rly true with. respect to the SOphlS-‘
ticated buyers for large MUFSO accounts.’ o 5

. In addition; we note that for similar reasons wholesahng n general
has been viewed by observers of American business as one 6f the most:
competitively structured segments of industry. See, e.g.; Bain; Fndus-
trial Organization’ 277 (1968) ; Holton, “Competition and: Monopo]y
in Distribution,” in Gompetition, Oartels and Their Regulation (Mil-
ler, ed. 1962). One leading study of groeery wholesaling in Los Ange-'
les- concluded ‘that ‘competifion-had' intensified over the: years:and
that institutional’ grocery ‘wholesaling was the:most competitive seg-
ment of grocery’ wholesa,hng——a, fact that was attrlbuted to ‘ease’ of
entry 16 '

“That entry is relatively easy in 1nst1tut10na1 Wholesahng is further
indicated by the fact there have been recent and successful entrants
in the Chicago area as well as other areas. Among complaint counisel’s
25 “significant” th]esalers in the Chicago area, several entered’the‘

1 A certain minimum sales volume is probably required to suppert an economxcal ware-
housing operation, but all indications are that this is not a high figuré.

Evidence in the record does suggest that,'as in most industries, financial economies of
scale exist to some degree. One small wholesaler testified that he had trouble borrowing
money to exercise the purchase option he had on the warehouse he leased. He testified that
he had to pay higher than the prime rate of interest, whereas it is probable that-large
companies obtain capital at a cheaper rate. It does not appear, however, that the advan-
tages of size due to imperfections in the capital marlxet are competxtlvely very nnportant
since this is an industry of low capital intensity.

5 See also Hconomic Imquiry -into Food Marketing, Part: III (mezed Frmt Juice and
. Vegetable Industry) (Staff Report to the FTC, 19635) at p. 44 :

“The two markets, retail and nonretail [institutionall], represent essentially different
outlets’ for canned’ products In the retail market, advertising, distinctive Iabels, and
promotional activities are employed to stimulate consumer demand ‘and to" dlﬂ.’erentiate
between products of different canners. In the nonretall market’ [instltuﬁonai], pxoduct'
differentiation is slight; and sales often ‘are made on the basis of content’ speciﬁcatwns i "
© 16 “Hase of entry seems to have been a strong factor in the increased number of operators’
in this class of wholesaling. * * * [Olnly a retatlvely small amouut of capltal is requxred‘
to become a limited-custom [institutional] wholesaler.’ Those in the trade ¢omplain bxttex]y"
that the entry of the ‘fiy-by-nights’ has caused highly disorganized competitive conditions
in this area. * * *” Cassady & Jones, The Changing Competitive Structure in the Whole-
sale Trade 47—-48 (1949).
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market within the recent past and have survived as proﬁtable com-
pa,mes with respectable sales velume.*” :
Finally, witnesses familiar with the mstltutlonal food service bus1-
ness on a nationwide basis testified that there has been a steady influx
of ‘companies into dry grocery institutional wholesalmg These en--
“trants include not only many small and middle-size: companies but
large national companies such as National Tea and Kraftco. Addi-
tional major food companies which already have interests in some
aspect of the institutional food industry were named by one industry.
consultant as being likely candidates into institutional wholesaling.
“These include the Canteen Corporation, Swift & Co., Armour, Gen-
eral Foods, Borden, Ralston-Purina, Ogden Corpora.tlon, Carnation,
Standard. Brands, Norton-Simon, General Mills, H. J. Heinz, Del
Monte, and others (Tr. 2078-88). .
- The record indicates that many Wholesalers Who previously spec;1al~
ized in distribution to retail grocery stores have gone into institu-
tional wholesaling as have some grocery chains. A trade publication
put in the record by complaint counsel further predicts that during

. the 1970%, 50 percent or mere of supermarket chains expect to enter

the food service industry. In addition, there has been a trend by
frozen food institutional distributors to enter into dry grocery lines.

While it may be true that some entries into local markets have been
by acquisition and horizontal mergers have occurred in some (non-
Chicago) markets, there is no evidence that a trend of increased con-
centration has set in. Mr. Donald Karas, an experienced consultant to
the industry-and president of a company-that has-published an institu-
tional wholesale directory as well as a trade journal for the industry,
testified, and his trade directory shows, that the number of insti-
tutlonal distributors in the nation has grown from 1,500 to about
9,500 between 1964 and 1970. Seventy percent of these he estimates
-are dry grocery wholesalers. Even though this may include a number
of small fringe operators, this increase, nevertheless indicates that the
number of new entries has out-paced any exists via merger or other-

- 17 Commissary Supply Co. (1961); M. L. Morgan & Co. (*‘3 years ago”); R.F.B,, Ine.
(“12 years ago”) ; Gage Foods (1955) ; Fox River Foods (1956) ; Ferness (1962). R.F.B.,
Inc’s total sales in 1968 were $2,411,000, which placed it number seven in' complaint
counsel’s ranking, just below Kraftco Corporation. The record also shows that frozen food.
distributors have increased in number in recent years and it appears that some of these
are now selling some dry grocery products. One food.broker witness. testified that 30 to 40
Chicago frozen food distributors have gone into dry products in the last 10 years..
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wise.*® Although this increase does not necessarily portend deconcen-
tration, we cannot presume in light of the large number of new
entrants that concentration is on the increase. - v

‘We conclude for the above reasons that there is 1nsuﬁic1ent ba51s
in the record to find that loss of Beatrice as a potential entrant to

‘the industry will substantially lessen competition. We emphasize,

‘however, that our decision in this case is limited to the evidence
presently before us. Should later investigations disclose facts indi-

 ‘cating that barriers to entry or other crucial market factors affecting

competition are or may be developmg, future acquisitions of a similar
type would of course present more serious questions of legality under
Section 7. Our decision in this case should therefore not be construed
as-any indication that mergers in thls mdustry will not continue to

‘ be scrutmlzed

B. Alleged Entry Barriers and Entrenchment of Sexton as a Result

' of the Acquisition

Complaint counsel contend that even a31de from potentlal competi-
tlon arguments, the-substitution of Beatrice for Sexton itself has
altered the competitive structure of the industry and will deter new
firms from entering and established. firms from competing aggres-
sively. We have examined the record carefully but cannot agree that
there is evidence to support this view.

Complaint counsel argued during the hearing that (1) the merger
would enhance Sextons ability to service MUFSO accounts to the

~detriment of locally based accounts, (2) the financial resources of Bea-

trice would enable Sexton to expand its resources and promote and
advertise the Sexton label, (3) that Beatrice-Sexton would have the
advantages of available storage facilities in view of Beatrice’s own
warehouses, and access to Beatrice’s distribution network and overall
guidance from Beatrice’s management, and (4) that Sexton would
now be put in a position of offering a full line of Beatrice’s dairy prod-
ucts.and would be able to institute “one- -stop” wholesaling programs in
which it would deliver all food needs of customers—dry, fresh and
frozen foods and meat and dairy products.®®

. 8 Mr, Karas identified the sources. of new entries (Tr. 2090) :

“% * % There are more companies in dry, but with the elevation in convenience and
frozen foods, and the demise of distributors serving supermarkets, we inherited a large
number of distributors in the last five, six, seven. years, with supermarkets developing
commissaries of their own, and the distributors have headed toward the booming food
service industry that is going on. This is where the additlonal distributors came from, and
also the attraction of a new industry.”

This view was confirmed by other witnesses (Tr. 2397-2399, 1701, 2181-2186).

1 Complaint counsel also argue that the ability of Beatrice to supply some dry food
products from its own processing plants gives Sexton a decisive competitive advantage
over other wholesalers. The evidence does not support this, as noted later in part of this
opinion dealing with vertical aspects of the merger.
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The evidence, however, did not tend to support the above assertions.
Respondent denied that the union of Beatrice and: Sexton gave it a
comipetitive advantage in selling to. MUFSO accounts since the record
;showed- that, Sexton was already an established national wholesaler
«and ‘Beatrice’s experience was in selling products to the retail grocery
trade. As to the expected use of the “one-stop” concept,; Beatrice pre-
-sented--evidence that Beatrice’s frozen and fresh dairy and bakery
.products cannot as a practical matter be delivered with the dry prod-
-ucts sold:by Sexton and thereisno trend in that direetion by Beatrice
-or‘other members of the mdustry 2o
. The hearing examiner found- that “the record does not permlt a ﬁnd-
1ng that. Beatrice has conferred upon Sexton. any advantages so sig-
¢nificant as substantially to lessen competition in the 1nst1tut10na1 dry
wholesale trade” (Initial Decision, p. 504).
-..On. appeal, complaint counsel rely principally on a “deep pockets”
argument contendmg that Beatmces ﬁnancml strength will enable

meet new and i mcreasmg demiand. Tt is argued that “the merger has
opened up' a new poss1b1hty for Sexton, the 1nterest—free transfer of
“capital funds froin its parent.” '

It is not shown, however, that prior to the merger - Sexton needed the :
“resources’ of & “rich parent” to expand its cperations to meet new
demand.? Secondly, it is not shown that the rate at which investible
" funds are borrowed has substantml competitive swmﬁcance in thls
industry.

~ Although the Commission is concerned about the advantages that
a large conglomerate entrant may have over smaller competitors,
somethlnd more definite than absolute size must be shown to strike
~down an acqulsltmn on the asserted advantage of “a deeper pocket »
‘Congress did not declare that acquisitions by large companles are 11-
Iegal as such It must be shown specifically how the size of the ac-

20 Testmmny by an 1nst1tut10nal distributor called by complaint counsel tended to cor-
roborate respondent’s evidence that one-stop wholesaling is impractical. State and locql
-héalth laws and regulations, union problems, conflicting delivery schiedules, the diffieulty
of mixing product loads and the vagaries of the buyers relating to frequency and time of
delivery were cited by this witness and others as factors mitigating against one-stop whole-
saling (Tr. 245, ef seq. See also, Tr. 2024-28, Tr. 2048-54). .

. # Sexton’s financial statements in the record would indicate othermse In 1968 1ts work-
ing capxta] amounted to $15 441,629 (of which $1,838,177 was cash). Long-term debt

equalled $2, 389 000 and the ratm of current assets to current liabilities was 3. 34 to 1.
Complaint counsel themselves characterized Sexton as_having ‘‘substantially and consist-
ently expanded its volume * f * [and] in recent years pmeeeded with modermzatmn of
“warehouse facilities” (Proposed Findings, p. 6).
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quiring firm will probably bring about an-adverse change in the
structure or practices of the particular industry under consideration.?
‘As we have previously noted, this is an industry of low capital in-
tensity. Small companies have been.able to enter and remain in this
Jusiness, and. the record shows that many have managed to grow and
‘expand despite the presence of well-endowed firms in the industry.
Nor is this an “advertising-intensive” industry as was involved in
Procter & Gamble. (11qu1d bleach) and General Foods, supra (house-
hold steel wool) where prior to the acquisitions the leading companies
were relatively small and the entry by acquisition of the nation’s lead-
ing advertisers destroyed any competitive balance and threatened to
‘deter new entry.? Here, although there are small institutional whole-
-salers, the industry. is not ‘composed exclusively of small businesses,
but includes large wholesalers and “conglomerate” food companies
that are equal to Beatrice in terms of financial strength such:as
Kraftco, Consolidated Foods and National Tea. These companies. with
_their vast resources are not likely to take a back seat to Beatrice or be
hesitant to compete with it. No evidence was introduced that com-
:petitive vigor has in fact lessened or that entry barrlers have been -
‘raised as a result of this acquisition.2¢ : coen

'O. Alleged Elimination of Competition in Institutional Frozen Food
Wholesaling '

Complaint counsel argue that there is a violation of Section 7 on
the ground that the acquisition removed Sexton as a potential entrant
into the institutional distribution of frozen foods. The record shows
that although Beatrice did not engage in institutional wholesaling

21 See Procter & Gamble, 63 F.T.C. at 1548 :

“% % % In every Section 7 proceeding, the burden is on the complainant to prove that
the merger will create a reasonable probability of a substantial lessening of compétition
_or tendency to create a monopoly. This burden is not met, in any case, by invocation of a
talismanic per se rule by which to dispense with the need for adducing evidence of probable
anti-competitive effect. Congress declared neither that all mergers, nor that mergers of
a particular size or type, are per se unlawful. In every case the determination of illegality,
if made, must rest upon specific facts, * * **

2 Compare Procter & Gamble, supra, and General Foods Oorp [1965—41967 Transfer
Binder], Trade Reg. Rep..J 17,465 (FTC 1966), af’d 386 F.2d 936 (3d Cir. 1967), where
Procter & Gamble and General Foods each spent more than'$80 million annually on con-
sumer-oriented grocery store products, which amounts could be used to advertise Jolntly
the product-lines acquired.

#1In Reynolds Metals Co., 56 F.T.C. 743, af’d 309 F2d 223 (DC 19'62), also relied
upon by counsel, it was shown that as a direct result of the acquisition by a large
aluminum company, a previously small manufacturer of florist foil engaged in below-cost
pricing which injured the other small manufacturers of florist foil (56 F.T.C. at 775). Sé_e
"also Ekco Products Co. v. Federal Trade Commission, 347 F.2d 745, 751-752 (7th Cir.
1965) (evidence showed that the acquisition enabled acquiring firm to eliminate a competi-
.tor which. but for the acquisition, i_t'would‘ not have been able to do).
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of frozen foods outside of Chicago, it did operate two institutional
frozen food distributors in Chicago at the time of the -merger.
“There is no data in the record, however, as to market shares, degree

of concentratlon, or conditions of entry in this line of commerce. The

hearing examiner made no findings on this aspect of complaint coun-
sel’s case. In the absence of such market facts we cannot infer that

‘competition will be adversely affected in this line of commerce.

D. Other Arguments of Complaint Counsel on Appeal

Vea*twal Aspects

Complaint counsel argue that the hearmg examiner dlsregarded

. evidence that “the Bea,trlce-Sexton merger may adversely affect com-

petltlon among suppliers to wholesalers of institutional dry groceries

-in an industry where there is an increasing trend toward. concentra-

tion.” They point to evidence in the record showing that two Wisconsin

*canners of vegetables who had made sales to Sexton for a number of

years were dropped by Sexton right after the acquisition as suppliers,
and it appears that Sexton started purchasing at least one of the items

* from “Aunt Nellie’s Foods,” a division of Beatrice which processes
and sells canned vegetables. '

Respondent, points out, however, as it has done throughout the pro-
ceeding, that the Commlssmn s complaint in this matter alleges only
that competition will be adversely affected in énstitutional wholesaling.
It has not been shown by complaint counsel how possible foreclosure
of food manufacturing companies from ability to sell to Sexton will

“adversely affect competitive processes in institutional wholesaling.

Nevertheless, we have examined the record from the point of view
of determining whether there is sufficient basis upon which to infer
that entry barriers into institutional dry foods wholesaling have arisen

‘from vertical aspects of this merger and/or whether possible fore-
closure of Beatrice as a source of supply has injured competition in

that line of commerce.
Less than $1 million in dry groceries was sold to Sexton by Beatrice

‘divisions prior to the merger and most of this amount was by its

Aunt Nellie’s Foods Division. This division does most of its business

in supplying consumer packs of canned vegetables and fruit juices

to the retail grocery trade (4.e., grocery stores), and the record shows
that they recently discontinued all institutional production at one of
their main plants and have informed Sexton that they are no longer

‘interested in supplying institutional packs (Tr. 1467-69).

Although other acquisitions between food processing companies and
institutional wholesalers are cited by complaint counsel, it is not shown
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whether and to what extent thess food processors engage in packing
to the institutional tradé and what impact on market foreclosure these
acquisitions may have had if any. No independent wholesaler testi-
fied that he has not been able to buy needed sources of supply because
of this acquisition or other acquisitions. In fact, after this acquisition .
took place some institutional wholesalers on their own stopped buying -
from Beatrice, switching their purchases to other food. suppliers:
because they preferred not to buy from a “competitor” (4.e., Beatrice-
Sexton). This would indicate that wholesalers: have had no trouble
getting supplies of comparable dry food institutional packs from other .
sources. That this is the case is further supported by brokers:who
testified that distributors have adequate sources.of supply to turn to .
- (Tr. 1881-82, 1948-49,1959).

Even if, contrary to what has happened S0 far after the merger,
Beatrice’s entire annual production of institutional packs ($13 million
per year in 1968) were nevertheless all channeled through Sexton, this
would probably represent about 1 percent of total sales by dry food ,

.processors to the institutional market. We cannot find on the 'ba51s, .
of such a dé minimis foreclosure effect alone that sources of supply -
the institutional trade will be lessened by sales between Beatrlce s”,
fo0d divisions and Sexton.

Elimination of Competition in Manufactwring Dry Foods

Finally, complaint counsel argue that the Beatrice-Sexton merger
eliminated significant competition in the manufacture of institutional
dry groceries. Agam, however, we are confronted with the fact there
isno allegation in the complaint that competition in manufacturing or
processing of foods as a line of commerce has been adversely affected
by this acquisition. Although respondent noted this variance and
consistently objected to this line of argument throughout the pro-
ceeding on that basis, complaint counsel did not seek to have the com-
plaint amended. The hearing examiner, after reviewing complaint
counsel’s proposed tabulations concerning canning statistics, held
that “even if these figures are accepted, the examiner is at a loss to
know what finding of adverse effect could be made to the dry grocery
wholesale trade.” We have not been presented with any reasons to
disagree with that view.?s

25 Accordingly, we do not need to reach complaint counsel’s assertion that the hearing
examiner erred in his alternative holding that “Beatrice and Sexton werée not really
competitors at the time of the acquisition, although both manufactured a few of the same
products, each sold to a separate and distinct market, and were not seeking any of the
same customers” (L.D., p. 21 [p. 502, herein]). However, we note that it is undisputed
that what items Sexton did manufacture, it did so only for sale to its own institutional

customers, whereas Beatrice was oriented to the supermarket trade with about 2 percent
of its total processed foods packed for the institutional market (Tr. 1861).

494-841—73 35
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Motion for Remand

Dumng oral argument betore the Commlssmn complaint counsel ’
renewed -2 motion, previously denied without prejudice, to remand
this caseé to the hearing examiner for the purpose of considering the
admission of newly available evidence. The motion states that the evi-
dence: will consist of a recently available survey of the Department
of Agriculture on the food service industry for 1969 that focuses
on food costs and related matters and will corroborate complaint coun-
sel’s projections of the growth of institutional food purchases and
their estimates of total dry food sales in national and Chicago SMSA
markets for 1969. Since our decision in this matter does not turn. on
the validity of those original estimates and projections, no purpose
would be served by a remand and the motion will be denied.

. V. CONCLUSION

We find that the ev1dence is insufficient to support, the hearmg»
examiner’s finding that a violation of Section 7 has been shown in the
“national market” of institutional dry foods Wholesahng We further
find that alternative grounds for finding a violation, as submitted in
complaint counsel’s appeal, are either not supported by the evidence
or are outside the scope of the complaint in this matter. Accordingly,
the initial decision in this respect will be vacated and the complaint
dismissed. An appropriate order accompanies this opinion.

Finarn OrbEr

This matter having been heard by the Commission upon briefs and
oral argument in support of and in opposition to (1) the appeal of
respondent from the hearing examiner’s initial decision finding a
violation of Section 7 of the Clayton Act and Section 5 of the Federal
Trade Commission Act, and (2) the cross-appeal by counsel support-
ing the complaint from failure of the hearing examiner to enter
certain findings of fact and.conclusions of law in further support of a
finding of violation of law ; and the Commission, for the reasons stated
in the accompanying opinion, having concluded that the respondent’s
appeal should be granted and complaint counsel’s cross-appeal should
be denied and that the hearing examiner’s initial decision should be
modified to conform with the views expressed in said opinion:

1t is ordered, That the hearing examiner’s initial decision as so modi-
fied be, and it hereby is, adopted as the decision of the Commission,
and ‘
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1t is further ordered, That the motion of counsel supporting the
complaint to remand this matter to the hearing examiner for the pur-
pose of considering further evidence be, and it hereby is, denied, and

1t is further orderéed, That the complaint in this matter be, and it
hereby is, dismissed.

In THE MATTER OF »
EASTMAN KODAK COMPANY

" CONSENT OR.DER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2291. Complaint, Sept. 28, 1972—Decision, Sept. 28, 1972.

Consent order requiring a Rochester, New York, manufacturer of photographic
equipment, among other things to cease misrepresenting used photographic
equipment as new and failing to dlsclose the nature of such products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade\Commission, having reason to believe that Eastman Kodak
Company, a corporation, hereinafter referred to as respondent, has
violated the provisions of said Act, and it appraring to the Commis-
sion that a proceeding by it in respect thereof would be in the publie
interest, hereby issues its complaint stating its charges in that respect
as follows

Paragrarm 1. Definitions: (1) Photographic Equipment: Photo-
graphic Equipment shall mean still and motion picture cameras and
projectors, including attachments thereto and accessories used there-
with, which are desugned for and customarily sold for general amateur
photographlc purposes; (i1) Used Photographic Equipment: Photo-
graphic Equipment shall be considered used when it has been sold to
and delivered to an ultimate consumer; when it has been utilized for:
the purpose for which it was intended or when it has been utilized
for general demonstration purposes.

Par. 2. Eastman Kodak Company is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of
New Jersey, with its principal office and place of busmess located at.
343 State Street, Rochester, New York.

Par. 3. Respondent is now, and for some time past has been, engaged
in the business of manufacturing, advertising for sale, sale and dis-
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tribution of, as herein. defined, photographic -equipment. to retailers
and, others for resale to the pubhc
Par. 4. In the course and conduct of its busmems, as aforesald
respondent. now ‘causes, and for some time last past ‘has caused its.
products to be shipped from its place of business in the State of N ew
Yox k to purchasers thereof located. in the various other States of the
United States and the District of Columbia. Respondent, therefore,
maintains and at all times mentioned herein has maintained, a sub-
stantial course of trade in commerce, as “commerce” 1s defined in the
Federal Trade Commission Act. - g

Par. 5. In connection with its business as aforesaid, respondent pro-
vides and makes available various programs and services including but
not limited to repair, refurbishment and repackaging services. By and
through such programs and services, respondent has caused the repair,
inspection, refurbishment and/or repackaging of certain of its photo-
graphic equipment that has been used as that term:is herein-defined.

Par: 6 In' the' course and cotiduct of ‘its business, as aforesaid,
respondent caused used photographic equipment Whlch was returned
to respondent for replacement or credit to be returned to respondent’s
inventory, where:said used photographic equlpment was intermingled
with other photographic equipment returned to respondent’s inventory
which had not been used. In intermingling respondent’s photographic
equipment as aforesaid, said used photographic equipment could not
thercafter accurately be identified or discerned. As a consequence
thereof, used photographic equipment could not be distinguished or
ascertained from new photographic equipment that had been returned
to respondent.

Par. 7. Certain quantities of photographic equipment from the afore-
sald Inventory were thereafter refurbished and/or repackaged. A
quantity of the aforesaid refurbished and/or repackaged photographic
equipment. were thereafter offered for sale, sold or distributed as new
without any disclosure that such equipment has been used or may have
been used.

Par. 8. The acts and practices of respondent as alleged in Para-
graphs Six and Seven herein, including respondent’s failure to dis-
close the material fact that photographic equipment from such
inventory which had been repaired, refurbished and/or repackaged
was used or may have been used has the tendency and capacity to mis-
. lead a substantial portion of the purchasing public into the erroneous
and mistaken belief that such photographic equipment was new and
into the purchase of such photographic equipment by reason of such
erroneous and mistaken belief. :
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Therefore, the acts and practices of respondent including respond-
ent’s failure to disclose material facts, as alleged herem, were and are
unfair and are false, misleading, and deceptive. »

Pazr. 9. In the further course ‘and conduct of its business as afore-
said, respondent has in certain instances caused used photographic
equipment which respondent had reason to believe was used to be
refurbished and/or repackaged and 1nspected at the behest of certain .
of its customers which resell photographic equipment at wholesale
and/ or retail so that said photographic equipment has the appearance
of new photographic equipment and then returned to said customers

Respondent thereby has furnished to such customers the means and
instrumentalities by and through which such customers can deceive
members of the purchasing public into the erroncous and mistaken
belief that said used photographic equipment is new.

Therefore, the acts and practices of respondent. as set forth herein-
above were and are unfair and are false, mlsleadmg and deceptlve
* Par. 10. By and through the use of the aforesaid acts and practmes :
in commerce, respondent placed in the hands of certain of its customers
which resell photographic equipmeént at wholesale and/or retail the
means and instrumentalities by and through which such customers
may mislead and deceive the public in the manner and as to the things
hereinabove alleged.

Par. 11. The aforesaid acts and practices of respondent as herein
alleged were and have been all to the prejudice and injury of the public
and of respondent‘s competitors and constituted acts and practices in
commerce in v1olat1on of Section 5 of the Federal Trade Commission
Act. ’

Drciston axp Oroer

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the captioned
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion (regional office or bureau) proposed to present to the Commission
for its consideration and which, if issued by the Commission, would
charge respondent with VlOlarthII of the Federal Trade Commission
Act; and ,

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint,
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and waivers and other p10v1s1ons as required by the Commlssmns
rules; and

The Commission ha,vmo“ thereafter con51dered the matter and havmg

determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following ]urlsdlcblonal find-
ings, and enters the following order:
1. Respondent Eastman Kodak Company is a corporatlon orga-
nized, existing and doing business under and by virtue of the laws of
the State of New Jersey, ~with its office and principal place of business
located at 343 State Street, Rochester, New York.

2. The Federal Trade Commission has jurisdiction of the sub]ect
matter of this proceeding and of the respondent, and the proceeding
is1in the pubhc interest.

ORDER

In this order, the following definitions shall be applicable:. .

(1) Photographic equipment: Photographic equipment shall mean
still and motion picture cameras and projectors, including attach-
ments thereto, which are designed for and custom‘mmly sold for general
amateur photographic purposes.

(i1) Used photographic equipment: Photographic equipment shall
be considered used when it has been sold to and delivered to an ultimate
consumer unless respondent can establish that the ultimate consumer
has not used the product for the purposes for which it was intended or
when the photographic equipment has been utilized for general
demonstration purposes. ’ :

1t is ordered, That respondent Eastman Kodak Company, a corpo-
ration, and its officers, successors or assigns and respondent’s agents
and employee , directly or through any corporation, subsidiary,
division or other device, in connection with the advertlsmg, offering
for sale, sale or distribution of photographic equipment in comierce,
as commerce is defined in the Federal Trade Commission Act, do forth-
with cease and desist from :

1. Failing, clearly and consplcuously to dlsclose in connection
with the sale of used photographic eqmpment in all advertising,
“sales, promotional literature and invoices concerning such photo—
graphic equlpment on the container in which the photooraphlc
equlpment 1s packaged and on the photographic equipment with
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- sufficient permanency as hkely to remeun thereon untll sale to the

" ultimate consumer, the fact that such product has been prev1ously
‘used, as is defined above.

2. Representm directly or by implication, that used photo-

~ graphic equipment distributed by or on behalf of- respondent is

new or misrepresenting in any manner the nature, extent or degree

* of use of any photographic equipment oﬁ‘ered for sale, sold or dis-

tributed by or on behalf of respondent.

* 3: Failing to maintain a system for handling used photographlc
equipment that is returned to the respondent which is so designed
that photographic equipment which has been used is sufficiently
identified to assure ultimate disposition in accordance with the
terms of this order.

4. Supplying new packaging material for photographic equip-
ment manufactured by the respondent to Independent Warranty
shops or other non-affiliated entities which customarily do repair
or service work on photographic equlpment manufactured by
respondent except if such repair or service facility states in writ-
ing that such packaging material is intended for use, W1th con-
sumer=owned photographic equipment.

5. Supplying new packaging material for photographic equlp-
ment manufactured by the respondent to customers who resell
such equipment at wholesale and/or retail, except for packaging
material customarily shipped for display or replacement pur-
poses, without receiving from the customer a statement in writing
indicating that the requested packaging material is not to be
utilized with used photographic equipment as that term is here-
in defined.

1t 48 further ordered, That:

(a) As a condition precedent to repairing, refurbishing, re-
packaging or replacing any photographic equipment returned to
respondent, respondent shall require any person, firm or corpora-
tion other than an ultimate consumer who returns such product
to provide in writing a statement which will indicate whether
or not the returned photographlc equlpment is a used product as
that term is herein defined; :

(b) Respondent shall maintain copies of statements received
under the provisions of the immediately preceding subparagraph
and Paragraphs 4 and 5 for a period of at least three (3) yearsand
respondent shall maintain records sufficient to show compliance
with Paragraph 8 supra for a period of three (3) years.

(¢) Irrespective of the information received pursuant. to sub-
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. paragraph (a) above, if the respondent has reason to beliéve from
a physical inspection of the photographic equipment or from
documentation accompanymg the returned product that it has
been used as that term is herein defined, it shall be treated as used

- photographic equipment pursuant to: Paragraphs 1,3, 4and 5

above.

- It is further orde'red That respondent herein Qhall notlfy the Com-
mission at least thirty (80) days prior to any proposed change in the
_structure of the corporate respondent, such as dissolution, assignment
- or sale resulting in the emergence of a successor corpora.tion, the crea-
_tion or dissolution of subsidiaries or any other change in the respective
_corporation which may affect compliance obhga,tlons a,nsmg out of

this order.

It dgs furﬂwr ordered, That respondent. shall Wlthln sxxty (60) days
,after service upon it of this order, file with the.Commission a report in
writing setting forth in detail the manner and form in Whlch it has -
,comphed with this order. ... ..

At is further: ordered, Tha,t respondent sha,ll dehver, by ﬁrst class
‘_ma,ll, postage prepaid, a copy of this order to each of its customers
who resell photographic equipment at ‘wholesale and/or retail.

It is further ordered, That the respondent shall forthwith distribute
a copy of this order to each of its operating divisions.

Ix e MATTER OF

KOWA AMERICAN CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket C-2292. Complaint, Oct. 2, 1972—Decision, Oct. 2, 1972.

Consent order requiring a New York City importer and wholesaler of cameras,
tiles, footwear and textile products, among other things to cease manufac-
turing for sale, selling, importing or transporting any product, fabric, or
related material which fails to conform to an applicable standard of flam-
mability or regulation issued or amended under the provisions of the
Flammable Fabries Act.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Kowa American Corporation, a corpora-
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tion, and Masaaki Kawabe, individually and as an officer of said cor--
poration hereinafter referred to as responderits, have violated the pro--
visions-of said Acts and the rules and regulations promulg'a,ted under
the Flammable Fabrics Act, as amended; and it appearing to the Com--
mission that a proceedmg by it in respect thereof would be in the
public interest, hereby issues its complaint staftmg 1ts charges in that:
respect as follows

Paracrarm 1. Respondent Kowa American Corporation isa corpora--
tion organized, existing and doing business under and by virtue of the
laws of the State of New York. Respondent Masaaki Kéwabe is an
officer of said corporation. He formulates, directs and controls the acts,
practices and policies of said corporatlon

Respondents are engaged in the importation and Wholesahng of
cameras, tiles, footwear and textile products, with their office and-
principal place of business located at 45 West 84th Street, New York,
New York.

Par. 2. Respondents are now and for some time last past have been.
engaged in the sale, and offering for sale, in commerce, and in the
importation into the United States; and haveind:roducedl, delivered
for introduetion, transported and caused.to be transportéd in com-
merce, and have sold or delivered after sale or shipment in commerce,
products as the terms “commerce” and “product” are defined in the
Flammable Fabrics Act, as amended, which products failed to conform
to an applicable standard or regulation continued in effect, issued or
amended under the provisions of the Flammable Fabrics Act, as
amended.

Among such products were boys’ sweat shirts.

Par. 3. The aforesaid acts and practices of respondents were and
are in violation of the Flammable Fabrics Act, as amended, and the
rules and regulations promulgated thereunder and constituted, and
now constitute unfair methods of competition and unfair and decep-
tive acts and practices in commerce within the intent and meaning of
the I'ederal Trade Commission Act. ’

DrcistoNn axp OrpEr

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation -
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of the Federal Trade Commission-Act, and the. Flamma,ble Fabmcs!
Act, as amended - and T _

" The respondents and counsel for the Comm1ssmn hswmor thereaftel ;
executed an agreement containing a consent order, an - adrmssmn by
the respondents of all the jurisdictional facts set forth in the aforesaid-
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission.
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other prowsmns as requlred by the Comlms--
sion’srules;and o

The Comm1ssmn havmg thereafter con31dered the matter and hewmg:
determined that it had reason to believe that the respondents have:
violated the said Acts, and .that complaint. should issue stating its
charges in that respect, and-having theréupon accepted the: executed :
consent agreement-and placéd such agreemént on the public record for’
a period of thirty (30) days, now in further conformity. with the
procedure ‘preseribed.in Section :2:34(b). of its.rules, the Commission
hereby issues its:complaint,; makes the followmg Jurlsdlctwnal ﬁnd-r
ings, andenters the fellowing order :: g : LR

.1. Respondent Kowa,. American Corporatlon is a- corporatlon orga--
nized, existing and doing business under and by virtue of the laws of
the State of New York with its office and principal place of business
located at 45 West 34th Street, New York, New York.

Individual respondent Masaaki Kawabe is an officer of said cor-
poration. He formulates, directs and controls the acts, practices and
policies of said corporation. His address is the same as that of the
corporate respondent.

Respondents are engaged in the importing and wholesaling of
cameras, tiles, footwear and textile products.

2. The Federal Trade Commission has jurisdiction of the sub]ect
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER

It is ordered, That respondents Kowa American Corporation, a
corporation, its successors and assigns and its officers, and Masaaki
Kawabe, individually and as an officer of said corporation and re-
spondents’ agents, representatives and employees, directly or through
any corporation, subsidiary, division or other device do forthmth'-
cease and desist from manufacturing for ‘sale, selling, offering for
sale; in commerce, or importing into the United States, or introducing,
delivering for introduction, transporting or causing to be transported
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in commerce, or selling or delivering after sale or shipment in com-
merce any product, fabric or related material, or manufacturing for
sale, selling or offering for sale any product made of fabric or related
material which has been shipped or received in commerce, as “com-
merce,” “product,” “fabric” and “related material” are defined in the
Flammable Fabrics Act, as amended, which product, fabric or related
material fails to conform to an applicable standard or regulation
continued in effect, 1ssued or amended under the prov1s1ons of the
aforesaid Act.
1t is further ordered, That the respondents notlfy all of their cus-
tomers who have purchased or to whom have been delivered the prod-
ucts which gave rise to the complaint, of the flammable nature of said
products and effect the recall of said products from such customers.
It is further -ordered; That the respondents herein either process
the products that gave rise to the complaint so as to.bring them into
conformance with. the apphcable standard of flammability under the
Flammable Fabrics Act, as amended or destroy said products
It is further ordered, That the respondents herein shall within ten
( 10) days after service upon them of this order, file with the Commais-
sion a special report in writing setting forth the respondents’ inten-
tions as to compliance with this order. This special report shall alsc
advise the Commission fully and specifically concerning (1) the iden-
tity of the products which gave rise to the complaint, (2) the number
of said products in inventory, (3) any action taken and any further
actions proposed to be taken to notify customers of the flammability
of said products and effect the recall of said products from customers,
and of the results thereof, (4) any disposition of said products since
October 23, 1970, and (5) any action taken or proposed to be taken
to bring said products into conformance with the applicable standard
of flammability under the Flammable Fabrics Act, as amended, or
destroy said products, and the results of such action. Such report
shall further inform the Commission as to whether or not respondents
have in inventory any product, fabric or related material having a
plain surface and made of paper, silk, rayon and acetate, nylon and
acetate, rayon, cotton or any other material or combinations thereof
~ina weight of two onnces or less per square yard, or any product, fabric
or related material having a raised fiber surface. Respondents shall
submit samples of not less than one square yard in size of any such
product, fabric or related material with this report.
1t is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
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of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation-which may affect comphance
obhga,tlons arisingout.of the order: .

1t is further ordered, That the respondent corporatlon shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file Wlth the Com-
mission a report in writing setting forth in detail the manner a,nd_
form in which they have comphed with this order.

IN THE MATTER OF

'B. & I. IMPORTING CORP,, ET AL,

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION or TI—ID
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket 0-2293. Comnlamt. Oct 2, 1972—Decision. Oct. 2, 1972.

Consent order requiring a Middle Village, New York, importer, manufactufer and
wholesaler of scéarves, footwear and accessories, among other things to cease
manufacturing for sale, selling, importing or transporting any product, fabric
or related material which fails to conform to an applicable standard of
flammability or regulation issued or amended under the provisions of the
Flammable Fabrics Act.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that B. & ¥. Importing Corp., a corporation,
and Paul Silverberg, individually and as an officer of said corporation
hereinafter referred to as respondents, have violated the provisions of
said Acts and the rules and regulations promuloated under the Flam-
mable Fabries Act, as amended, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in- -
terest, hereby issues its complaint stating its charges in that respect
as follovx 81

PARAGRAPII 1. Respondent B. & H. Importing Corp, is a corpora-
ticn organized, existing and doing business under and by virtue of the
laws of the State of New York. Respondent Paul Silverberg is an
officer of said corporate respondent. He formulates, directs, and con-
trols the acts, practices and policies of said corporation.
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Respondents are engaged in the manufacture, importation -and
wholesaling of scarves, footwear and accessories, with their office and
principal place of business located at 78-46 Metropolitan Avenue,
Middle Village, New York.

Par. 2. Respondents are now and for some tlme last past have’ been
engaged in the sale, and offering for sale, in commerce, and in the im-
portation into the United States, and have mtrodueed delivered for
introduction, transported and caused to be transported in commerce,
and have sold or delivered after sale or shipment in commerce, products
as the terms “commerce” and “product” are defined in the Flammable
Fabrics Act, as amended, which products failed to conform to an ap-
plicable standard or regulation continued in effect, issued or amended
under the provisions of the Flammable Fabrics Act as amended

Among such products were scarves. :

Par. 3. The aforesaid acts and practices of respondents were and
are in violation of the Flammable Fabrics Act, as amended, and the
rules and regulations promulgated thereunder and conStituted, and
now constitute unfair methods of competition and unfair and deceptive
acts and practices in commerce within the intent and meaning of the
Federal Trade Commlssmn Act.

Decision axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
a copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Flammable Fabrics
Act,as amended ; and :

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s rules; and

The Commission having thereafter considered the matter and having-
determined that it had reason to believe that the respondents have
violated the said Acts, and the complaint should issue stating its:
charges in that respect, and having thereupon accepted the executed_
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consent agreement and placed such agreement.on the public' record
for a period of thirty (80) days, now in further conformity with the
procedure preseribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following: ]umsdlotlonal find--
.ings, and enters the. following order: :
1. Respondent B. & H. Importing Corp., is-a corporatmn organized,
-existing and doing business under and by virtue of the laws of the
State of New York with its office and principal place of business lo-
cated at 78—46 Metropolitan Avenue, Middle Village, New York.
.-+ Individual respondent Paul Silverberg is an officer of said corpora-
tion. He formulates, directs and controls the acts, practices and policies
- of said corporation. His- address is the same as that of the corporate
respondent. IR, SR o :
Respondents are engaged in. the manufacturmg, 1mport1ng and
. wholesaling of scarves, footwear and accessories. = = -~
.-2...The Federal Trade Commission has jurisdiction of the subject
;matter of this proceedlng and of the respondents, and the proceedmg
.:131nthepubhclnterest e SRR M R i L
; : SRS . . ORDER

It is ordered, That respondents B. & FL. Importing Corp., a corpora-
tion, its successors and assigns, and its officers, and Paul Silverberg,
individually and as an officer of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
poration, subsidiary division or other device, do forthwith cease and
desist from manufacturing for sale, selling, offering for sale, in com-
‘merce, or importing into the United States, or introducing, delivering
for introduction, transporting or causing to be transported in com-
merce, or selling or delivering after sale or shipment in commerce any
product, fabric or related material ; or manufacturing for sale, selling
or offering for sale any product made of fabric or rela,ted matemal
which has been shipped or received in commerce, as “commerce,”
“product,” “fabric” and “related material” are defined in the Flam-
mable Fabrics Act, as amended, which product, fabric or related ma-
terial fails to conform to an applicable standard or regulation con-
tinued in effect, issued or amended under the provisions of the afore-
said Act.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That the respondents herein shall, within sixty
: (60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
‘in which they have complied with this order. o
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IN THE MA’I‘I‘ER OF

DDVOUR CHEMICAL COMPANY INC ET AL

CON SENT ORDER, ETC IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

“Docket 0—22.94 Complamt Oct 2, 1972—Demswn Oot 2, 1973,

Consent order requiring an Alma, Arkansas, manufacturer, seller and dlstnb-
utor of household cleaners, among other things to cease its operation of a
marketing program where financial gams to partu:lpants are dependent upon
‘not only the sale of the promoter s goods, but upon the sale of redlstnbutor-
ships necessarily predicated upon the exploitation of others as Well mlsrep-
resenting past earnings of participants ; running a program in the nature of a
... lottery ; failing to inform participants. of their right to: cancel their contract
within three busmess days and furmshmg ‘means and mstrumentalltles of
deceptmn

COMPLAINT :

Pursuant to the pr0V151ons of the Federal Trade Commlssmn Act
and by virtue of the authority vested in it by said: Act, the Federal
Trade Commnission, having reason to. believe that' Devour Chemical
Company, Inc., a corporation, and: Otis D. Powell, Jr., individually
and as'an oﬁicer of said corpomtlon, hereinafter referred to as respon-
dents, have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows: '

Paracrara 1. Respondent Devour Chemical Company, Inc., is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Arkansas with its principal office and place
of business located at Hicrhways 64 and 71, in the city of Alma, State of
Arkansas.

Respondent Otis D. Powell, Jr., is an individual and is an officer of
the corporate respondent. He formulates, directs, and controls the acts
and practices of the corporate respondent, including the acts and prac-
tices hereinafter set forth. His address is the same as that of the corpo-
rate respondent.

“Par. 2. Respondents are now, and for some time last past have been,
engaged in the business of manufacturing, advertising, offering for
sale, selling, and distributing household cleaners under the brand
names “Glasshine,” “All Purpose Cleaner,” “Ruff & Tuff,” “Carpet
Shampeo” and “Poodle Kleaner,” to distributors and to the public.

Par. 3. In the course and conduct of their business as aforesaid, re-
spondents now cause, and for some time last past have caused, their
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set products, when sold, to be shipped from their place of business in .
the State of Arkansas to purchasers thereof located in various other
States of the United States other than the state of origination, and
maintain, and at all times mentioned herein have maintained, a sub-
stantial course of trade in said products in commerce, as “commerce” is
defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of the respondents’ aforesaid busi-
ness, and for the purpose of inducing the purchase of their said prod- -
ucts, the respondents have employed and are now employing a market-
ing program which operates as follows:

. In order to become a participant (or “customer,” as respondent des-
1gna,tes them) in the program, an individual must first purchase a
minimum of $75 of respondents’ products. He is then required to recruit
two additional eustomers within a 45-day period to begin his particular
‘group, over which he is considered the head. All subsequent customers .
are also required to recruit two new customers within a 45-day period.
Each new customer in turn becomes the head of his particular group
and, thus, the system works in a pyramiding down manner with each
- new group beginning with each new customer. With respect to the
igroup he heads, the customer receives 17  percent commission on the’
purchases of the first two customers, 4 percent on the purchases of the
third through the 2,046th customer and 7 percent through the next
2,048 customers.
Respondents’ program also has a category referred to as a “Direec-
or.” This individual conducts sales meetings, which are the sole
method of selling in the program. The Director receives a commission
of $16 for each new customer that is recruited as a result of his meeting.
In addition, he recruits and trains other directors and receives an over-
riding commission of $4 for each sale made by the directors he recruits.

Respondents represent through oral and written statements to pro-
spective purchasers and/or participants in their program, that it is not
difficult to sell their said products and/or recruit additional partici-
pants and thereby achieve high levels of income. Typical and illustra-
tive of said statements and representations, but not all inclusive
thereof, are the following : »

If a participant recruits two participants who in turn recruit two ad-
ditional participants and this process is repeated ad infinitum, a par-
ticipant can earn profits by commissions and overmdes to the extent in-
dicated by the following chart:
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People : Product  Percent  Paycheck

$25.50
12,00
24,00
48,00
96, 00
192,00
384,00
768. 00
1,536. 00
3,072, 00
10, 752. 00

-

T NN <

N $307, 050 60 . $18,909. 50

Pax. 5. Respondents’ marketing program contemplates a virtually.
endless recruiting of participants in the sales program. The program
as represented by respondents contemplates the participation of numer-
ous recruits operating under each customer. Further, additional par-
ticipants must increase progressively to insure the participants the
represented financial gains while the. overall number of potential
investors remain relatively constant. Thus, the participant may be,
and in a substantial number of instances will be, unable to find addl—
tional investors in a given community or geographical area by the time
he enters respondents’ merchandising program. This comes about be-

_cause the recruiting of participants who come into the program at an
earlier stage has already exhausted the number of prospective partici-
pants. As to the individual participant, therefore, respondents’ pro-
gram must of necessity ultimately collapse when the market for dis-
tributors becomes saturated.

Although some participants in respondents’ merchandising program
may realize a profit, all participants do not have the potentiality of
receiving sums of money equal to or greater than those described in
Paragraph Four through recruiting other participants and through
finder’s fees, commissions, overrides, and other compensation arising
out of the sale of respondents’ products or the recruitment of other
distributors by other participants in the program. As a matter of fact,
some participants in the program will receive little or no return on
their investment.

For the foregoing reasons, respondents’ merchandising program is
organized and operated in such a manner that the realization of profit
by any participant contemplates, and is necessarily predicated upon,
the exploitation of others who have virtually no chance of receiving
a return on their investment and who hayve been induced to participate
by misrepresentations as to potential earnings. Therefore, the use by
respondents of the aforesaid program in connection with the sale of
their merchandise was and is an unfair act and practice, and was and
is false, misleading and deceptive.

494-841—73——36
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*Par. 6. In the course and conduct of their business, and for the pur-
pose of inducing participation by othiérs in their marketing program
and in selling their merchandise, by and through statements and oral
representations, and by means of brochures and other written material
respondents represent and have represented directly or by unplicatlon
that:

1. Partlcipants in their merchandlsmg program have a reasonable
expectancy of recelvmg profits or earnings fully equal to or greater

than those described in Paragraph Four herein by recrultmg other

participants into their program and receiving comm1s51ons on, the1r
own sales or the sales or recruiting of others.
2. Tt is not difficult for investors to recruit and retaln persons who
will invest in the program, to sell respondents’ produots and recruit
others to invest therein. -

PAR 7. In truth and i in fact _

1 Most partlclpants ln respondents program do not have a reason-

greater than those described in Paraoraph Four hereln In fact most

’ particlpants will receive little or no réturn on ‘their 1 inv stment

. 1t is difficult, and becomes mcreasmgly difficult, under respond-
ents’ contlnually expanding marketing system, to recruit and retain
persons who will invest in respondents’ products, and/or to sell re-
spondents’ products, and/or to recruit others to invest therein.

Therefore, the above-described representations are false, mislead-
Ing and deceptive

Par. 8. Respondents’ merchandising program is in the nature of a
lottery in that participants are induced to invest substantial sums of
money on the possibility that by the activities and efforts of others,
over whom they exercise no control or direction, they will receive the
profits described in Paragraph Four herein. The realization of such
financial gain is not dependent on the skill and effort of the individual
participant, but is the result of elements of chance 1nc1ud1ng the num-
ber of prior participants and the degree of saturation of the market
which exists when the participant is induced to make his investment.

The use by respondents of their marketing program, which is in the
nature of a lottery, is contrary to the established public policy of the
Umted States and is an unfair act and practice.

Par.'9. In the course and conduct of their aforesaid business, and at
all times mentioned hereln, respondents have been, and now are, in
substantlal competltlon, in commerce, with corporatlons, firms, and
individuals engaged in the business of selling products.of the same
general kind and nature as those sold by respondents ’
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- Pagr. 10. The use by respondents of the aforesald false, misleading
‘md deoeptlve statements representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representa.tlons were and are true and into the purchase of
substantial quantities of respondents products by reason of said er-
roneous and mistaken belief.

Par. 11, The aforesaid acts and practices of respondents, as herem
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors, and constituted, and constitute, unfair
‘methods of competition in commerce and unfair and deceptive acts and
practices in commerce in violation of Seetlon 5 of the Federal Trade
_Comnnssmn Act ' :
- DECISION AND ORDER

.The. Federa,l Trade Comm1ss1on havmg 1n1t1a,ted an mvestlgatlon of
celtam acts and practices. of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New Orleans Regional Office
proposed to present to the Commission for its consideration and which,
1if issued by the Commission, Would charge respondents with v1ola,t10n
of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
‘the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
Vlolated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in Section 2.34 (b) of its rules, the Commission hereby
{ssues its complaint, makes the following jurisdictional findings, and
enters the following order:

1. Respondent Devour Chemical Company, Inc., is a corporation
~organized, existing and doing business under and by virtue of the laws
of the State of Arkansas, with its principal office and place of business
located at Highway 64 and 71, Alma, Arkansas.
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Respondent Otis D. Powell, Jr., is an individual and officer of said
_corporation. He formulates, directs and controls the policies, acts and. -
-practices of said- corpbration including the acts and practices herein-

after set forth. His address is the same as that of said corporation.

9. The Federal Trade Commission has jurisdiction of the subject
‘matter of this proceeding and of the respondents, and the proceedmg
isin the pubhc mterest

“ORDER

[t is ordered, That respondents Devour Chemical Company, Inc., a
corporation, and Otis D. Powell, Jr., individually and as an officer of
said corporation, its successors and assigns, and respondents’ officers,
agents, representatives, and employees, directly or through any corpo-
ration, subsidiary, division or -other device, in connection with the
advertising, offering for sale, sale, or distribution 6f any product or of
: dlstmbutorshlps, franchises, licenses or marketing agreements with
‘respect thereto, in commerce, as “commerce” is defined in the Federal
Trade ‘Commission Act ﬁo forthw1th cease and desist from directly
‘or indirectly:

1. Operating or partlclpatlng in'the operation of any marketing
program wherein the financial gains to the partlclpants are de~
pendent in any manner upon the continued successive recruitment.
of other participants.

2. Offering to pay, paying or authorizing the payment of any
finder’s fee, bonus, override, commission, cross-commission, dis-
count, rebate, dividend or other consideration to any participant-
in respondents’ marketing program for the solicitation or recruit-
ment of other participants therein.

3. Offering to pay, paying or authorizing payment of any bonus,
override, commission, cross-commission, discount, rebate, dividend.
or other consideration to any person, firm or corporation in con-
nection with the sale of said products, or distributorships under
respondents’ marketing program unless such person, firm or cor-
poration performs a bona fide and essential supervisory, distribu-
tive, selling or soliciting function in the sale and delivery of such
products to the ultimate consumer.

4. Requiring prospective participants or participants in said
program to purchase said products or pay any consideration, other
than payment for necessary sales matenals, in order to participate
in any manner therein.

5. Using any marketing program, either directly or indirectly :

(a) Wherein any finder’s fee, bonus, override, commission,
cross-commission, discount, rebate, dividend or other compen-
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sation or profit inuring to participants therein is dependent
on the ¢lement of chance dominating over the. Sklll or judg-

_ ment of the participants; or. -

~ (b) Wherein no amount of ]udgment or skill exerclsed by
the participant has any appreciable effect upon any finder’s
fee, bonus, override, commission, cross-commission, discount,
rebate, dividend or other compensatlon or profits which the
participant may receive; or —

(c) Wherein the partlclpant is without that degree of con-
trol over the operation of such plan as to enable him substan-
tially to affect the amount of any finder’s fee, bonus, override,

" commission, cross-commission, discount, rebate, dividend or
other compensatmn or profits which he may receive or be
entitled to receive.

6. Using any marketing program which fails to:

-(a) Inform orally all participants in respondents’ market-
ing program and to provide in writing in all contracts,of
participation that the contract may be cancelled for any rea-
son by notification to respondents in writing within three (3)
business days from the date of execution of such contract.

(b) Refund immediately all monies to (1) customers who
have requested contract cancellation in writing within three
(3) business days from the execution thereof, and (2) custo-
mers showing that respondents’ contract solicitations or per-
formance were attended by or involved violation of any of the
provisions of this order: provided, however, That subpart (2)
hereof shall not apply to such contracts entered into before the
date of this order, nor shall the payments of refunds here-
under be construed as an admission that this order or any part
thereof has been violated."

7. Representing directly or by implication, orally or in writing,
that participants in any marketing program will earn or receive
any stated or gross or net amount of earnings or profits; or repre-
senting, in any manner, the past earnings of participants unless in
fact the past earnings represented are those of a substantial num-
ber of participants in the community or geographical area in
which such representations are made and accurately reflect the
average earnings of these participants under circumstances similar
to those of the participant to whom the representation is made.

8. Representing, directly or by implication, orally or in writing,
that it is not difficult for participants to recruit or retain persons
to invest in any marketing program as distributors or as sales per-
sonnel to.sell said products.
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9. Falhng to deliver a copy of this order to cease and desist to

»all present -and future distributors, salesmen or ‘other persons

engaged in the advertising, sale or distribution of : any products

" through the use of a marketing program, and securing from each

such - distributor, salesman or other person similarly involved a

- signed statement’ acknowledgmg receipt of said order.

‘10.-Furnishing others any means or instrumentalities, services
and facilities, whereby they may mislead participants or prospec-

“tive partlclpants as to any of the matters or thlngs prohlblted by

. this order.

[ s further ordef'e(l Tha,t the respondent corporatmn shall forth-
with:-distribute a copy- of this order- to each of 1ts opera,tmg d1v1s10ns
Tt is further ordered, That '

(A) Respondents immediately obtain from each person de-
scribed in Paragraph:9 above & s1gned statement settmg forth his

. “inténtion to conform- hlS busmeSs pra,ctlces to the requlrements of
+ thisorder. © =1 ol

“(BY Respondents adVlse each such present and future salesman,

-7 apent, Solicitor, independent contractor, ‘distributor or-any person

engaged in the promotion, sale or distribution of any of respond-
ents” products and/or franchises that respondents will not engage

- or will terminate the engagement or services of any said person,

unless such person agrees to and does file a notice with the re-

‘spondents that he will be. bonnd by the provisions contained in

" this order.

(C) If such party will not agree to so file notice with the re-
spondents and be bound by the provisions of the order, the re-
spondents shall not use such third party, or the services of such
third party to promote, sell or distribute any of respondents’ prod-
ucts and/or franchises or distributorships.

(D) Respondents so inform the persons so engaged that the re-
spondents are obligated by this order to discontinue dealing with

“those persons who continue on their own the deceptive acts or prac-

tices prohibited by this order.

(E) Respondents institute a program of contmumg surveillance
adequate to reveal whether the business operations of each of said
persons so engaged conform to the requirements of this order; and

(F) That respondents discontinue dealing with the persons so
engaged, revealed by the aforesaid program of surveillance, who .
continue on their own, deceptive acts or practices prohlblted by -
this order.

It is further ordered, That respondents herein shall notify the Com-
mission at least thirty (30) days prior to any proposed change in any
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of the corporate respondents.such as dissolution, assignment or sale
resulting in the emergence of a successor corporation, the creation or
dissolution which may aﬂ?ect compha,nce obligations arising out of the
order.

It is furtkcw ordeaﬂed That respondents herein shall w1th1n suzty'
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
Whlch they have comphed Wlth this order.: -

- Ix THE MATTER OF

ROSEN & BACHNER INC,, ET AL

CONSENT ORDER, ETC IN REGARD TO" THE ALLEGDD VIOLATION OI‘ THF
FEDERAL TRADE OOMMISSISON AND TI{E FU'R PRODUCTS LABELING ACTS

. Doeket 6—2295 G’omplamt Oet 2 19‘72——D€G’L810ﬂ Oct 2, 1972,

Consent order reqmmng a New' York Clty manufacturer of fur products amongi’
other thmgs to cease mlsbrandmg and deceptlvely mvmcmg 1ts merchandise.

COMPLAINT

Pursuant to the provisions of the F ederal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Rosen & Bachner, Inc., a corporation, and
Marvin Rosen and Arthur Bachner, individually and as officers of
said corporation, hereinafter referred to as respondents, have violated
the provisions of said Acts and the rules and regulations promulgated
under the Fur Products Labeling Act, and it appearing to the Com-
‘mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracraru 1. Respondent Rosen & Bachner, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York.

Respondents Marvin Rosen and Arthur Bachner are officers of
the corporate respondent. They formulate, direct and control the
policies, acts and practices of the corporate respondent including those
hereinafter set forth.

Respondents are manufacturers of fur products with their office
and principal place of business located at 150 West 30th Street, New
York, New York. ’
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‘Par. 2 Respondents are now and for some time last past have been
engaged in the introduction into commerce, and ‘in the manufacture
for introduction into commerce, and in the-salé; advertising, and
offering for sale in commerce, and in the transportation and distribu-
tion in commerce, of fur products; and have manufactured for sale,
sold, advertised, offered for sale, transported and distributed ‘ fur

: products which has been made in whole or in part of furs which have
been shipped and received in commerce, as the terms “commerce,”
“fur” and “fur product” are defined in the Fur Products Labeling Act.

Par. 8. Certain of said fur products were misbranded in that they
were falsely and deceptively labeled to show that fur contained there-
in was natural, when in fact such fur was pointed, bleached, dyed,
tip-dyed, or otherwise artificially colored, in violation of Section 4(1)
of the Fur Products Labeling Act.

Par. 4. Certain of said fur products were mlsbranded in that they
were not labeled as required under the provisions of Section 4(2)
of the Fur Products Labeling Act and in the manner and form pre-
scribed by the rules and regulatmns promulgatéd thereunder. .

~ Among such misbranded fur products, but not limited thereto, were
fur products with labels which- failed to disclose that the fur con-
tained in the fur products was bleached, dyed, or otherwise artifi-
cially colored, when such was the fact. '

Par. 5. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act and the rules
and regulations promulgated under such Act.

Amonov such falsely and deceptively invoiced fur products but not
limited thexeto, were fur products covered by invoices which failed
to disclose that the fur contained in the fur products was bleached,
dyed, or otherwise artificially colored, when such was the fact.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced in that certain of said fur products were invoiced to show that
the fur contained therein was natural when in fact such fur was
pointed, bleached, dyed, tip-dyed, or otherwise artificially colored, in
violation of Section 5(b) (2) of the Fur Products Labeling Act.

Par. 7. Respondents furnished false guaranties under Section 10 (b)
of the Fur Products Labeling Act with respect to certain of their fur
products by falsely representing in writing that respondents had a
continuing guaranty on file with the Federal Trade Commission when
respondents in furnishing such guaranties had reason to believe that
the fur products so falsely guarantied would be introduced, sold,
transported and distributed in commerce, in violation of Rule 48(c)
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of said rules and regulations under the Fur Products Labehnor Act
and Section 10(b) of said Act.

-Par. 8. The aforesaid acts and practices of respondents as herein
alleged, are in violation of the Fur Products Labeling Act and the
rules and regulations promulgated thereunder and constitute unfair
methods of competition and unfair and deceptive acts and praectices
in commerce under the Federal Trade Commission Act.

Drcision anp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents havmg been furnished thereafter with a
coOpy of a draft of complamt which the New York Regional Office
,.proposed to present to, the. Commlssmn for its consideration and which,
if issued by the Commlssmn, would charge respondents with violation
of the Federal Trade Comm1ssmn Act and the Fur Products Labehng
Act; and - _

The respondents and counsel for the Commlssmn havmg thereafter
executed an agreement contalnlng a consent order, an admission by
* the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an adm1s~
sion by respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the Com-
mission’s rules; and
" The Commission having thereafter considered the matter and hav-
ing determined that it has reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (80) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order:

1. Respondent Rosen & Bachner, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its office and principal place of business lo-
cated at 150 W. 30th Street, New York, New York.

Respondents Marvin Rosen and Arthur Bachner are officers of said
corporation. They formulate, direct and control the policies, acts and
practices of said corporation and their address is the same as that of
said corporation.
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9. The Federal’ Trade Commission- has Jurlsdlctlon of the sub}ect
matter of this proceeding and of the respondents, and’ the proceedmg
‘i87in the pubhc interest.
’ : : ' ORDER"

It _z's owdered, That Rosen & Bachner, Inc., a corporation, its suc-
cessors and assigns, and its officers, and Marvin Rosen and. Arthur
Bachner, individually and as officers of said corporation, and re-
spondents’ representatives, agents and employees, directly or through
any corporation, subsidiary, division, or other device, in connection
‘with the introduction, or manufacture for introduction, into comierce, -
or the sale, advertising or offering for sale in commerce, or the trans-
portation or dlstrlbutlon in commerce, of any fur product; or in con-
nection with the manufacture for- sale, sale, advertising, offering for
'sale, transportatlon or distribution, of any fur product which is made
in whole or in part of fur which has been shipped and received in
commerce, as the terms “commerce,” “fur” and “fur product” are
defined in the” Fur Products Labeling Act do forthw1th cease and
“desist from:

A. Mlsbralldlng any fur product by :

1. Representing directly or by 1mphcat10n on a label that
the fur contained in such fur product is natural when such
fur is pointed, bleached, dyed tip-dyed, or otherwise arti-
ficially colored.

2. Falhng to affix a label to such fur product showing in
words and in figures plainly legible all of the 1nformat10n
required to be disclosed by each of the subsections of Section
4(2) of the Fur Products Labeling Act. _

B. Falsely or deceptively invoicing any fur product by

1. Failing to furnish an invoice, as the term “invoice”
defined in the Fur Products Labeling Act, showing in words
and figures plainly legible all the information required to
be disclosed by each of the subsections of Section:5 (b) (1) of
the Fur Products Labeling Act.

2. Representing dnectly or by 1mphca,t1on on an' invoice
that the fur contained in such fur product is natural, when
such fur is pointed, bleached dyed, tip-dyed, or otherw1se
artificially colored.

1t is further ordered, That Rosen & Bachner, Inc., a corporation, its
successors and assigns, and its officers, and Marvin Rosen and Arthur
‘Bachner, 1nd1v1dually and as officers of said corporaflon, and respond-
ents’ representatives, agents and employees, dlrectly or throuo‘h any
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-corporation, subsidiary, division, or other device, do: forthwith cease
:and desist from furnishing a false guaranty that any fur. product is not
mlsbranded falsely invoiced or falsely advertised when the- respond-
«ents have reason to believe that such fur product may be 1ntroduced
:sold, transported or dlstrlbuted in commerce. :

1t is further ordered, That respondents notlfy the Commlssmn at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
of a successor corporatlon, the creation or dissolution of subsidiaries or
any other change in the corporation which may affect comphance
fobllgatlons arising out of the order.

It is further ordered, That the respondent corporatlon shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the individual respondents nameéd herein
promptly notify the Commission of the discontinuance of their pres-
«ent business or employment and of their affiliation with a new business
or employment. Such notice shall include respondents’ current busi-
ness or employment in which they are engaged as well as a descrlptlon
-of their duties and responsibilities.

1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.

IN THE MATTER OF

CONSEENEE CARPETS INC ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
. FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket 0-2296. COmplamt Oct 19’72——-Demswn, Oct. 5. 1942

Consent order requiring an Ellijay, Georgia, anufacturer of carpehs and rugs,
among other things to cease selling and distributing carpeting which does
not meet the acceptable criteria for calrpetin'g under the Flammable Fabrics
Act, as amended. .

' COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtué of the
authority vested in it by said Acts; the Federal Trade Commission,
having reason to believe that Conseenee Carpets, Inc., 4 corporation
and Robert S. Mosley and E. Davis Lacey, individually and as officers
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of said corporation, hereinafter referred to as respondents, have vio-
lated the provisions of the said Acts and the rules and regulations
promulgated under the Flammable Fabrics Act, as amended, and it
appearing tothe Commission that a proceeding by it in respect thereof -
would be in the public interest, hereby issues its complaint stating its

charges in that respect as follows: ' - _

‘Paracraru 1. Responderit Conseenee Carpets, Inc., is a corporation,
organized, existing, and doing business under and by virtue of the
laws of the State of Georgia. Respondents Robert S. Mosley and E.
‘Davis Lacey areofficers of the said corporate respondent. They formu-
late, direct and control the acts, practices and policies of the said
corporation, . 7 B

Respondents are engaged in the manufacture and sale of carpets and
rugs, with their principal place of businéss located at P.O. Box 506,
- Par: 2.-Respondents are now arnd for some time last past have been
engaged in the inanufacture for sale, sale'and offering for salé, in
conimerce, and have introduced, ‘delivered for introduction,‘trans-
ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “product,” are defined in the Flammable Fabrics
Act, as amended, which products fail to conform to an applicable
standard or regulation continued in effect, issued or amended under
the provisions of the Flammable Fabrics Act, as amended.

Among such products mentioned hereinabove were carpets and
rugs in style “Duchess,” subject to Department of Commerce Standard
Tor the Surface Flammability of Carpets and Rugs (DOC FT 1-70).

Paxr. 3. The aforesaid acts and practices of respondents were and
are in violation of the Flammable Fabrics Act, as amended, and the
rules and regulations promulgated thereunder, and as such consti-
tuted, and now constitute unfair methods of competition and unfair
and deceptive acts and practices in commerce, within the intent and
meaning of the Federal Trade Commission Act.

Decrston axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a. draft of complaint which the Division of T»ex}:iles and Eum
proposed to present to the Commission for its consiideratlor-l anq Whl.()'h,
if issued by the Commission, would charge respondents with violation
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of the Federal Trade Commission Act, and the Flammable. Fabrics
~ Act,asamended ; and ;

The respondents and counsel for bhe Comml ssion havmg there-
after executed an agreement containing a consent order, an admission
by the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-.
ment is for settlement purposes only and does net constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as.required by the
Commission’s rules; and

The Commission. havmg thereafter consmiered the matter and hav-
ing determined that. it. had: reason-te believe that the respondents
have violated the said Acts, and that complaint should issue stating its
charges in that respect, and: having thereupon. accepted the executed
consent, agreement and; placed such agreement on the public record for:
a .period: of thirty - (;30)*days,‘ now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes-the: followmg ]urlsdlctlona.l ﬁnd-E
* ings,and entersthe following order: Co

- 1. Respondent ‘Conseenee- Oarpets, Inc is a corporatlon oroa,nlzed ”
existing and doing business under and ~by virtue of the laws of the
State of Georgia.

Respondents Robert S. Mosley and E. Davis Lacey are officers of the
" said corporation. They formulate, direct and control the acts, practices
and policies of the said corporation.

Respondents are engaged in the manufacture and sale of carpets and
rugs, with the office and principal place of business of respondents lo-
cated at Victory Circle, P.O. Box 506, Ellijay, Georgia.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceedlng
is in the public interest.

ORDER

It is ordered, That respondent Conseenee Carpets, Inc., a corpora-
tion, its successors and assigns, and its officers, and Robert S. Mosley
and E. Davis Lacey, individually and as officers of said corporation,
and respondents’ agents, representatives and employees directly or
through any corporation, subsidiary, division, or other device, do
forthwith cease and desist from manufacturing for sale, selling, offer-
ing for sale, in commerce, or importing into the United States, or
introducing, dehverlng for introduction, transporting or causing to be
tmnsported in commerce or selling or delivering after sale or ship-
ment in commerce, any product, fabric, or related rmatemal or manu-
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facturing for sale, selling or offering for sile, any product made of'
fabric, or relafced material which has been shipped or recéived in com-
meree, as “‘commerce,” “product,” “fabric” and “related material” are
defined in the Flammable Fabrics Act, as amended, which product,’
fabric or related material fails to confovm to an apphcable standard
or regulation continued in effect, issued or': amended under the prov1~
sions of the aforesaid Act.

It is further ordered, That respondents : notlfy all of their customers:
who have purchased or to whom thave been delivered the products:
which gave rise to this complaint, of the flammable nature of said:
products and effect the recall of said products from such customers. -

It is further ordered, T’hat the respondents herein either process the:
products which gave rise to the complaint so as to bring them into
conformance with the applicable standard of flammability under the- -
Flammable Fabrics Act, as amended, or destroy said products.

"It is further ordered, That respondents herein shall, within ten:
(10) days after service upon them of this order, file with the Com--
mission a special report in writing setting forth the respondents’ in--
tentions as to compliance with this order. ‘This special report shall’
also advise the Commission fully and specifically concerning (1)
the identity of the products which gave rise to the complaint, (2) the-
identity of the purchasers of said products, (3) the amount of said
products on hand and in the channels of commerce, (4) any action
taken and any further actions proposed to be taken to notify cus-
tomers of the flammability of said products and effect the recall of’
said products from customers, and the results thereof, (5) any dis--
position of said products since April 27, 1972, and (6) any action
taken or proposed to be taken to bring said products into conformance:
with the applicable standard of flammability under the Flammable
Fabrics Act, as amended, or to destroy said products, and the results-
of such action. Respondents will submit with their report, a complete:
description of each style of carpet or rug currently in inventory or-
production Upon request, respondents will forward to the Commis-
sion for testing a sample of any such carpet or rug. '

It is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resultmg in the emergence of
a Successor corporatlon the creation or dissolution of subsidiaries
or any other change in the corporation Wh1ch may affect compliance-
obligations arising out of the order.

It is further ordered That the individual respondents named herein-
promptly notify the. Comm1s51on of their discontinuance of their-
present business or employment and of thelr affiliation with & new-
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business or employment. Such notice shall include respondents’ cur-
rent business or employment in which they are engaged as well as a
description of their duties and responsibilities.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission:a report in writing setting forth in detail the manner
and form in which they have complled with this order.

IN THE MarTER OF -
TALLMAN PIANO STORES, INC ET AL.

CONSENT -ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docke»t» 0—2297. COMplaint,,Oct. 5, 1972—Decision, Oct: 5, 1972.

Consent order requiring Salem, Oregon and Burien, Washington, sellers and
distributors of new and used pianos: and organs, among other things
to cease representing used merchandise as new; misrepresenting prices
as regular or customary; representing any price as special or reduced
unless such reduction in price is substantial; and failing to disclose to
customers such information as required by Regulation Z of the Truth In’
Lending Act.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Truth in Lending Act and by virtue of the authority vested
in it by said Acts, the Federal Trade Commission, having reason to
believe that Tallman Piano Stores, Inc., Tallman Pianos-Organs,
Inc., and Piano Organ Acceptance Corpmatlon, corporations and
R1chard L. Taw, individually and as an officer of said corporations,
hereinafter collectlvely referred to as respondents, have violated the
provisions of said. Acts, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paracrarm 1. Respondents Tallman Piano Stores, Inc., and Piano
Organ Acceptance Corporation are corporations organized, existing
and doing business under and by virtue of the laws of the State of
Oregon with their principal office and place of business located at
388 Commercial Street, Salem, Oregon.



568" . FEDERAL TRADE COMMISSION® DECISIONS -
' Comiplaiit . 8L FTC

"Respondent Tallman Pla,nos-Organs, Ine., is-a/ corporatlon orga:’
nized, existing and doing business under and by virtue of the laws of
the State of Washington with its principal office and place of busmess
located at 427 S.W. 153rd Avenue, Burien, Washington.

Respondent Richard L. Taw is an individual and is an officer, di-
rector; and shareholder of the corporate respondents: He formulates,
directs and controls the acts and practices of the corporate respond-
ents, including the acts' and practices herein described. HIS address
is the same as that of Tallman Piano Stores, Inc. : .
~ Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion of new and used pianos‘and organs to’members of the general
pubhc Respondents operate approximately 12 retail. stores located
in Washington, Oregon, California and Idaho. - ‘

COUNT I R

Alleging v101a,t10n of Sect.lon 5 of the Federa,l Trade Comm1ss1on
~ Act, the allega.tmns of Paragraphs One’ and Two above aré incorpo-
‘rated by reference in Count:L as if fully set forth verbatim..

Par. 3. In the course and conduct of their business, respondents now

cause and for some time last past have caused, their pianos and organs
to be sold to residents of the States of Washington, Oregon, California
and Idaho. In the course and conduct of their business, respondents
maintain, and at all times mentioned herein, have maintained a sub-
stantial course of trade in said pianos and organs, in commerce, as
“commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, and for the
purpose of inducing prospective customers to come to their place of
business and to purchase their pianos and organs, respondents are now
causing and for some time last past have caused numerous statements
and representations to be disseminated in newspapers of interstate
circulation, with respect to the description, condition, cost and availa-
bility of their pianosand organs.

Typical and illustrative of these statements and representations, but
not all inclusive thereof, are the following :

1. LYNNWOOD
$1095 Lowrey Holiday . ! $695
* * %* * * * *
$1295 Baldwin Organsonic ' _ $695
$3495 Story & Clark 25 Ped . $2,995

$1595 Kimball Fr. Pr. Organ ' . $995
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~ The advertisement failed to indicate whether the 1bems were new
or used, and it, failed to identify or d%cmbe the higher pmoe assocna,ted
with each of the items. ,
2. Gulbransen Spinet Organ $795, regular $1295.
Lowrey Holiday LSO $488, formerly $995
Kimball _Console »I"ian_o $395, regular $995
Thomas Model 205 $579, regular $1395

Thomas Spinet 2 Manual $199, regular $695
* * * * * * *

Thomas Model V1. $477, regular $1095
Gulbransen Model B w/Les $789, regular $1495.

Lk * - % * - *. A

Lowrey Hentagé $398, formerly $795 )
Thomas M25 Spinet $595 regular $1195

The advertisement failed to 1nd10ate whether the items were new or
used, and it failed to further identify or describe the “regular” and
“formerly” prices.

'3.100% Unconditional Guarantee Parts and Labor

The advertisement failed to dlsclose any of the terms and C.Ol’ldltlons
of the guarantee. ~ :

4. ORGAN BUYS OF THE WEEKEND

THOMAS 25 PEDAL, percussion__. "548'5
KIMBALL THEATER, loaded $1, 450
% * * * * * *
STORY & CLARK 76, Leslie, etc - - $895
GULBRANSEN PACEMAKER _— - 3860
LOWREY HOLIDAY, French prov. . $590
* * * * *k * %
BALDWIN 25 PEDAL._____ $1, 350

HUNDREDS MORE ON HAND

The advertisement failed to indicate whether the items were new or

used. .
Par. 5. By and through the use of the statements and representa-
tions described above and others of similar import and meaning but
not specifically set out herein, and through oral statements made by
their salesmen or representatives, respondents represent, and have rep-
resented, directly or by implication, that:

1. The items are new and not used; that the unidentified higher
prices are the prices at which respondents regularly sell or in good
faith offer to sell the items; and that the difference between the higher
and lower prices in each case represents a bona fide savings.

2. The items are new and not used, and that the. “regular” and “for-
merly prices are the prices at Whlch respondents sell or in Ofood faith

494-841—73—37
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oﬂ'er to ‘sell the 1tems and that the dlﬁ'erence between the- “regular”
or “formerly” price and the lower price in each case represents a bona ,
fide savings.

3. The guarantee or Warranty is unhmnﬁed in duration;and without
terms or conditions. A

4, The items are new and not uSed and that respohdents hé,ve at least
200 additional planos and organs in stock at the advertised store
location.

Par. 6. In truth and in fact: : ' '

1. The items were not new but were used and the umdentlﬁed hlgher
prices are not the prices at which respondents regularly sell or in good
faith offer to sell the items; the unidentified higher prices exceed the
prlces at which respondents sell or in good faith offer to sell the items,
and in some cases exceed the manufacturers’ suggested list price; the
difference between the hlgher and lower price does not in each case
represent a bona fide savings.

2. The items were not new but were used and the “regular” and
“formerly” prices are not the prices at which respondents regularly
sell or in good faith offer to sell the items; the “regular” and “for-
merly” prices exceed the prices at which respondents sell or in good
faith offer to sell the items, and in some cases exceed the manufactur-
ers’ suggested list price; the difference between the “regular” or “for-
merly” prices and the lower price does not in each case represent a
bona. fide savings.

3. The guarantee or warranty is not unlimited in duration but is
limited to 90-days, one year, five years or ten years, depending on the
item, the manufacturer, whether it is new or used, the coverage and
other factors; the guarantees or warranties have terms and conditions
not disclosed.

4. The items are not new but are used, and respondents had less than
200 additional pianos and organs in stock at the advertised store

location. _

Therefore, respondents’ statements and representations, as enumer-
ated in Paragraphs Four, Five and Six herein, were and are false,
misleading, and deceptive.

Par. 7. In the course and conduct of their business, and for the
purpose of inducing prospective customers to purchase their pianos
and organs, respondents are now causing and for some time last past
have caused price tags to be attached to the pianos and organs on dis-
play in their showrooms. Some of said price tags show two prices;
i.e., the purported “Regular Price” and “Discount Price.” None of
respondents’ price tags indicate whether the item is new or used.
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Typical and illustrative of the price tags showmg two prices, but
not all inclusive thereof, are the following : : : ; .
1. Regular Price $1345
Discount Price $650 :
" The prlce tag was attached to a Thomas Model M—25 orvan, serial
no. 162090. ) :
2. Regular Price $2995.
Dlscount Price $1740
The price tag was attached to a Kimball Model 1133 organ, serlal
no. 18325. :
8. Regular Price $1495
Discount Price $1095
The price tag was attached to a Story and Clark Model 76 organ,
serial no. 53083. _
4. Regular Price $1545
Discount Price $965
The price tag was attached to a Gulbransen Pacemaker Model 2101
organ, serial no. 52795. :
5. Regular Price $3195
Discount Price $1550
The price tag was attached to a Baldwin Model 45 HP organ, serial
no. 45 HP 6198C1.

By and through the use of the prices on the aforesaid price tags
and through oral statements and representations made by their sales-
men or representatives, respondents have represented, directly or by
implication, that the items are new and not used, that the “Regular”
prices quoted on the price tags are the prices at which respondents
regularly sell or in good faith offer to sell the items, that the “Dis-
count” prices quoted on the price tags are special prices below re-
spondents’ regular prices; and that the difference between the two
prices in each case represents a bona fide savings.

Par. 8. In truth and in fact, the items to which the aforesaid price
tags were attached were not new but used, the “Regular’ prices are not
the prices at which respondents regularly sell or in good faith offer to
sell the items and the “Discount” prices quoted on the price tags are
nov special prices below respondents’ regular prices. The “Regular”
prices exceed the prices at which respondents regularly sell or in good
faith offer to sell the items, and in some cases exceed the manufac-
turers’ suggested list price; the difference between the two prices does
not in each case represent a bona fide savings.
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- Therefore, respondents’ staterments and representations, as enumer-
ated in Paragraphs Seven and Eight herein, were. and ‘are unfair or
deceptive acts or practices.

Par. 9. In the course and conduct of their busmess, and at all times
‘mentioned herem, respondents have been, and now are, in substantial
competition, in commerce, with corporations, firms and 1nd1v1duals n
the sale of products of the same general kind and nature as that sold :
by 1espondents o S '

Par. 10. The use by respondents of the aforesaid unfair and false,
misleading and deceptive statements, representations and practices,
and their failure to disclose material facts, has had, and now has, the
capacity and tendency to mislead members of the purchasing public
into the erroneous and mistaken belief that said statements and repre-
sentations were, and are, true and complete, and into-the purchase of
substantial quantities of said products by reason of said erroneous and
mistaken belief and unfairly into the assumption of debts and obliga-
tions and the payments of monies which they might otherwise not
‘have done. '

Par. 11. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute unfair
methods of competition in commerce and unfair and deceptive acts and
practice~ in commerce in violation of Section 5 of the Federal Trade
Commission Act.

COUNT II

Alleging violation of the Truth in Lending Act and the implement-
ing regulation promulgated thereunder, and of the Federal Trade
Commission Act, the allegations of Paragraphs One and Two above
are incorporated by reference in Count II as if fully set forth
verbatim:

Par. 12. In the course and conduct of their business, respondents
regularly extend, and for some time last past have regularly extended,
.consumer credit as “consumer credit” is defined in Regulation Z, the
implementing regulation of the Truth in Lending Act, duly promul-
gated by the Board of Governors of the Federal Reserve System.

Par. 13. Subsequent to July 1, 1969, in the course and conduct of
“their business, and in connection with their eredit sales, as “credit sale”
:is defined in Regulatlon Z, respondents have caused and are causing
.their customers to enter into contracts for sale of respondents’ goods
.and services, These contracts disclose consumer credit. cost mformatlon

which conforms to the requirements of Section 226. 7 of Refrulatmn Z.
dealing with “open end” credit. However, res pondents extensions of
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consumer-¢redit are not “open end” credit, as that term is defined in:
Section 226.2(r) of Regulation Z, but rather extensions of other than
“open end” credit, also referred to as “closed end” credit. Respondents
have failed to provide all of the credit cost disclosure mformatlon re-.
quired by Section 226.8 of Regulation Z.

Par. 14. In the course and conduct of their business, respondents:
cause’ to be pubhshed advertisements of their goods and services, as
“advertisement” is defined in Regulation Z. These advertisements aid,
promote, or assist directly or indirectly extension of consumer credit
in connection with the sale of these goods and services: By and thr ouO’h
the use of the advertisements, respondents: ~

1. State’ the rate of finance charge without describing that rate as the'
“annual percentage mte,” in violation of Sectlon 226.10 ( d) ( 1) of Reg—
ulation Z.'

2. State the period of repayment and that no downpayment is re-
quired in corinection with a consumer- credit transaction, without also
stating all of the followmcr items, in termmology preqcrlbed under
Section 2268 of ReO'ulatlon Z as reqmred by Sectlon 226.10(d) (2)
thereof:

(1) The cash price;

(ii) The amount of the downpayment requlred or that no downpay-
ment is required, as applicable; :

(i11) The number, amount, and due dates or perlod of payments
scheduled to repay the ind ebted ness if the credit is extended;

(iv) The amount of the finance charges expressed as an annual per-
centage rate; and

(v) The deferr ed pwyment price.

Par. 15. Pursuant to Section 103(q) of the Truth in Lending Act,
respondents’ aforesaid failures to comply with the provisions of Regu-
lation Z constitute violations of that Act and, pursuant to Section 108
thereof, respondents have thereby violated the Federal Trade Corm-
mission Act.

Drciston axp OroER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Seattle Regional Office proposed
to present to the Commission for its consideration and which, if issued
by the Commission, would charge respondents with violation of the
Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed .an agreement containing a consent order, an admission by re-



574 FEDERAL TRADE COMMISSION DECISIONS
Decision and Order - 81 FT.C.

spondents of all the jurisdictional facts set forth in the aforesaid draft.
of complaint, a statement that the signing of said-agreement is for
settlement purposes only and does not constitute an admission by re-
spondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules. : : . . , s ,

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have vio-
lated the said Act, and that complaint should.issue stating its charges
in that respect, and having thereupon accepted the executed consent
agreement and placed such agreement on the public record for a period
- of thirty (80) days, now in further conformity with the procedure
prescribed in Section 2.34 (b) of its rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters.
the following order: - : T

1. Respondents Tallman Piano Stores, Inc., and Piano-Organ Ac-
ceptance Corporation are corporations organized, existing and doing
business under and by virtue of the laws of the State of Oregon, with,
their principal offices and places of business located at 388 Commercial
Street, Salem, Oregon. ‘ L o o
~Respondent Tallman Pianos-Organs; Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Washington with its principal office and place of business lo-
cated at 427 SW 153rd, Burien, Washington. Respondent Richard L.
Taw is an individual, and is an officer, director and shareholder of the
corporate respondents. He formulates, directs and controls the acts
and practices of the corporate respondents, including the acts and prac-
tices herein described. His address is the same as that of Tallman
Piano Stores, Inc.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

’ _x;a“ﬁ I

[t is ordered, That respondents Tallman Piano Stores, Inc., Tallman
Pianos-Organs, Inc., and Piano-Organ Acceptance Corporation, cor-
porations, their successors and assigns, and their officers, and Richard
L. Taw, individually and as an officer, and respondents’ agents, rep-
resentatives and employees directly or through any corporation, sub-
sidiary, division or other device, in connection with the advertising,
offering for sale, sale or distribution of pianos, organs or any other
products, in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
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1. Representing, directly or by implication, orally, in writing or
visually, that a used piano or organ is new; failing to disclose
that a used piano or organ is not new. '

2. Representing, directly or by implication, orally, in writing or
V1sually, that an amount, 1nclud1ng but not limited to the manu-
facturer’s suggested list prlce, is respondents’ regular and cus-
bomary retail price for a piano or organ, unless such amount is
the price at which such item has been sold in substantial quanti-

" ties by respondents in the recent regular course of their: bu51-

ness;or
3. Mlsreprese11t1ng, dlrectly or by implication, orally, in wrmng

" or visually, that any pmce for a piano or organ, however described,

isthe customary retail price forthat piano or organ in a. partlcular

trade area. .

4. Representing,directly or by 1mphcat10n, orally, in wrltmg or
visually, that one of respondents’ stores has a particular number
of pianos and organs available for sale unless the represented
number is in that store’s physical 1nvent0ry at the tlme the repre-
sentation is made.

5. Representing, directly or by implication, orally, in writing
or visually, that:respondents’ products are guaranteed unless the
nature and extent of the guarantee, the identity of the guarantor,
and the manner in which the guarantor will perform thereunder
are clearly and conspicuously disclosed in immediate conjunction
therewith.

6. Representing, directly or by implication, orally, in writing or
visually, that any price for respondents’ products is a special and
reduced price, unless such price constitutes a significant reduction
from an established selling price at which such products have been
sold in substantial quantities by respondents in the recent regular
course of their business; or misrepresenting, in any manner, the

“savingsavailable to purchasers

7. Failing to maintain adequate records (a) Whlch disclose facts
upon wlnch any savings claims, including former pricing claims
and comparative Value claims, and sim‘ilar representations of the
type described in Paragraph Six of this order are based, and
(b) from which the validity of any savings claims, including
former pricing cldims and comparative value claims, and similar
representations of the type described in Paragraph Six of this
order can be determined.
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Itis orde'red Tllat 1esp0ndents Talhnan Pmno Stores Inc Tallma,n
Pianos-Organs, Inc.;-and Piano-Organ Accéptance Corpora,tmn, cor-
porations, their successors and assigns, and their officers, and Richard
L. Taw,individually and as an officer, and respondents’ agents, repre-
sentatives and employees directly or through-any corporation, sub-
sidiary,'division or other device, in. connection with any consumer
credit - sale, ‘as “consumer: oredlt” and’ “credit sale” are defined in
Regulation Z (12 C.F.R. § 226) of the Truth in Lending Act (Pub. L.
90-321, 15 U.S.C. 1601, ¢t seq.), do. forthwith cease and. desist from:

1./ Failing to- dlsclose the price at which respondents, in the
regular course of business, offer to sell for cash the property or
services which are the sub]ect of the credit sale, and to'describe

- that price as the “cash 1 pmce R as requn ed by Seotmn 226 8 (c) (1)
: -"of Regulatlon Z.
2. Failing, to disclose the amount of any. downpa,yment in.

o money, and.to describe that amount as the “cash downpayment”
as required by Section 226.8(c) (2) of Regulation Z.
8. Failing to disclose the amount of any. downpayment in prop-
erty;and to describe that amount asthe “trade-in,” as required by
Section 226.8 (¢) (2) of Regulation Z.

4. Failing to disclose the sum of the “cash downpayment” and
the “trade-in,” and to describe that sum as the “total downpay-
ment,” as required by Section 226.8(c) (2) of Regulation Z.

5. Failing to disclose the difference between the “cash price”
and the “total downpayment,” and to describe that difference as
the “unpaid balance of cash prlce ” as required by Section 226.8
(¢) (3) of Regulation Z. : :

6. Failing to disclose all charges which are not part of the
“finance charge” but are included in the amount financed, and to
itemize each such charge individually, as required by Section
'226.8(c) (4) of Regulation Z.

7. Failing to disclose the sum of the “unpaid balance of cash
price” and all other amounts itemized individually, which are
part of the amount financed but which are not included in the
finance charge, and to describe that amount as the “unpaid
balance,” as required by Section 226.8( ¢) (5) of Regulation Z.

8. Failing to disclose the amount of credit extended, and to de-
scribe that amount as the “amount financed,” as required by Sec-
tion 226.8(c) (7) of Regulation Z.

9. Failing to d1sclose the sum of all charges made to the custo-
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mer which are required by Sectlon 996.4 of Regulation Z to be
included in the finance charge, -and- to describe that sum as the
“finance charge,” as requlred by Sectmn 296.8( c) (8) (1) of Regu-
lation Z.

10. Falhng to disclese accurately the sum of the cash price, all
charges which are included in the amount financed but which are
not part of the finance chftrge, and the finance charge, and to de-

*“scribe that sum as the “deferred’ payment prlce,” as requlred by
~ Section 226.8(c) (8) (ii) of Regulation Z.

11. Falhng to disclose the date the finance charfre begms to ac-

“crue in any transaction in which that date is dlﬁ‘erent from the

date of the tran_sactlon, as requlred by Sectmn 226 8(b) (1) of

Reoulatlon Z.
12. Failing to disclose the- annual percentage tate a,ccumtely to

- the. nearest quarter of one percent 1n accordance Wlth Sectlon

" .226.8(b) (2) of Regulation Z.

13. Falhng to disclose ‘the’ number amount and due dates or

perlods of payments scheduled to repay the mdebtedness, and to

~ deseribe any payment which s fore than twice the amowit of an

otherwise regularly scheduled equal payment'as a “balloon pay-
ment,” as required by Section 226.8(b)(3) of Regulation Z:

14. Failing to disclose the sum of the payments schéduled to
repay the mdebtedness, and to describe the sum as the “total of
pavments’ as required by Section 226.8(b) (3) of Regulation Z.
property held, or to be retained or acquired in connection with
any extension of credit, or to describe or identify the property
to which that security interest relates, as required by Section
226.6(b) (5) of Regulation Z.

16. Failing to identify the method of computing any unearned
portion of the finance charge in the event of prepayment of the
obligation, or failing to state the amount or method of computa-
tion of any charge that may be deducted from the amount of any
rebate of such ﬁnance charge that will be credited to the obliga-
tion or refunded to the customer, whether by failing to state that
such charge will be deducted before or after computation of the
unearned portion or otherwise, as required by Section 226. 3 (b) (7)
of Regulation Z.

17. Stating, in any advertisement, the rate of any finance char ge
unlegs respondents state the rate of that charge expressed as an

“annual percentafre rate,” as requlred by Sectmn 226. 10(d) (1)
of Regulation Z.

18. Statmg, n any advertisement, the amount of downpayment

required or that no downpayment is required, the amount of any
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mstallment pa,yment the number of 1nstallments or the pemod of
. repayment, or that there is no charge for credit, in connection
with a consumer credit transaction, without also stating all of the
following items, in the terminology prescribed under Section 226.8
of Regulatlon Z,as requ1red by Section 226.10(d) (2) thereof :
: (1) The cash price;
+(ii) The amount of the downpayment requ1red or that no
downpayment is required, as applicable;
(iii) . The number, amount, and due dates or penod of pay-
‘ments scheduled to. repay the mdebtedness 1f the credlt is
~‘extended;’ o
(iv) The a,mount of the finance charcre expressed as an
. annual percentage rate; and .. ; v
. (w).The deferred payment pmce .
19. Failing, in any consumercredit transaction. or a,dvertlse-
- ment, to make all disclosures, determined in aocordance with Sec-
tion 226.4 and Section 226. 5 of Regulatlon Z,in the manner, form
and amount: required by Seetlons 226.6, 2267 2268 226 9 and
.. 226.10.0of Regulation Z.

I t is further ordered, That the 1nd1v1dual respondent named herein
promptly notify the Commlssmn of the discontinuance of his present
business or employment and of his. affiliation with a new business or
employment. Such notice shall include respondent’s current business
address and a statement as to the nature of the business or employment
~in which he is engaged as well as a description of his duties and '
responsﬂ)llltles.

1t is further ordered, That respondents deliver a copy of this order
to cease and desist. to mll, present and future personnel of respondents
engaged in the consummation of any extension of consumer credit or
in any aspect of preparation, creation, or placing of advertising, and
that respondents secure a signed statement acknowledging receipt of
said order from each such person.

1t is further ordered, That respondents notify the Commission at
least thirty (80).days prior to any proposed change in corporate re-
spondents, such as dissolution, assignment or sale resulting in the
emergence of a successor corporation or partnership, the creation or
dissolution of subsidiaries, or other organizational change which may
affect compliance obligations arising out of this order.

1t is further ordered That the respondents shall, within sixty (60)
days after service upon them of this order, file Wlth the Commission
a. written report setting forth in detail the manner and form of their
compliance with this order



