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Complaint

IN THE MATTER OF
SUNBELT LENDING SERVICES, INC.

CONSENT ORDER,ETC., IN REGARD TO ALLEGED VIOLATIONS OF
THE GLB SAFEGUARDS RULE AND THE GLB PRIVACY RULE

Docket C-4129; File No. 0423153
Complaint, January 3, 2005--Decision, January 3, 2005

This consent order, among other things, prohibits the respondent, a Florida-
based corporation, from violating the GLB Safeguards Rule and the GLB
Financial Privacy Rule, and requires the respondent, for ten years, to secure
biennial assessments and reports to ensure that its information security program
complies with the Safeguards Rule and is sufficiently effective to provide
reasonable assurance that the security, confidentiality, and integrity of customer
information is protected.

Participants

For the Commission: Susan E. McDonald, Kathryn Ratte,
Jessica L. Rich, Joel Winston, and Louis Silversin.

For the Respondent: Richard Andreano, Jr., and Mitchel H.
Kider, Weiner Brodsky Sidman Kider PC.

COMPLAINT

The Federal Trade Commission (“Commission”), having
reason to believe that Sunbelt Lending Services, Inc. has violated
the provisions of the Commission’s Standards for Safeguarding
Customer Information Rule (“Safeguards Rule”), 16 C.F.R. Part
314, and the Commission’s Privacy of Consumer Financial
Information Rule (“Privacy Rule”), 16 C.F.R. Part 313, each
issued pursuant to Title V of the Gramm-Leach-Bliley Act (“GLB
Act”), 15 U.S.C. § 6801 et seq., and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent Sunbelt Lending Services, Inc. (“Sunbelt”) is a
Florida corporation with its principal office or place of business at
300 South Park Place Blvd., Suite 150, Clearwater, Florida 33759.
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Sunbelt is a wholly-owned subsidiary of Cendant Mortgage
Corporation. In addition to conducting business from its
headquarters location in Clearwater, Sunbelt conducts business
through loan officers located in Coldwell Banker Residential Real
Estate, Inc. (“CB Residential”) offices throughout the state of
Florida. CB Residential is a subsidiary of Cendant Mortgage’s
parent company, Cendant Corporation.

2. Sunbelt, a mortgage company, is a “financial institution,” as
that term is defined in Section 509(3)(A) of the GLB Act, and is
therefore subject to the requirements of the Safeguards Rule and
the Privacy Rule.

3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the FTC Act, 15 U.S.C. § 44.

SAFEGUARDS RULE

4. The Safeguards Rule, which implements Section 501(b) of the
GLB Act, was promulgated by the Commission on May 23, 2002,
and became effective on May 23, 2003. The Rule requires
financial institutions to protect the security, confidentiality, and
integrity of customer information by developing a comprehensive
written information security program that contains reasonable
administrative, technical, and physical safeguards, including:

A. Designating one or more employees to coordinate the
information security program;

B. Identifying reasonably foreseeable internal and external
risks to the security, confidentiality, and integrity of
customer information, and assessing the sufficiency of any
safeguards in place to control those risks;
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C. Designing and implementing information safeguards to
control the risks identified through risk assessment, and
regularly testing or otherwise monitoring the effectiveness
of the safeguards’ key controls, systems, and procedures;

D. Overseeing service providers, and requiring them by
contract to protect the security and confidentiality of
customer information; and

E. Evaluating and adjusting the information security program
in light of the results of testing and monitoring, changes to
the business operation, and other relevant circumstances.

VIOLATIONS OF THE SAFEGUARDS RULE

5. Through loan officers located throughout the state of Florida,
Sunbelt collects nonpublic personal information from its
customers, including customer names, social security numbers,
credit histories, bank account numbers, and income tax returns.
From the Rule’s effective date until at least April 2004,
respondent failed to implement reasonable policies and procedures
to protect the security and confidentiality of the information it
collects.

6. For example, respondent failed to assess the risks to its
customer information; implement reasonable policies and
procedures in key areas, such as employee training and
appropriate oversight of the security practices of loan officers
working from remote locations; or oversee the collection and
handling of information through the Sunbelt Website.
Respondent also failed to take steps to ensure that its service
providers were providing appropriate security for Sunbelt’s
customer information.

7. By failing to implement reasonable security policies and
procedures, respondent engaged in violations of the Safeguards
Rule, including but not limited to:
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A. Failing to identify reasonably foreseeable internal and
external risks to the security, confidentiality, and integrity of
customer information;

B. Failing to implement information safeguards to control the
risks to customer information and failing to regularly test and
monitor them;

C. Failing to develop, implement, and maintain a
comprehensive written information security program;

D. Failing to oversee service providers and failing to require
them by contract to implement safeguards to protect respondent’s
customer information; and

E. Failing to designate one or more employees to coordinate
the information security program.

8. A violation of the Safeguards Rule constitutes an unfair or
deceptive act or practice in violation of Section 5(a)(1) of the FTC
Act.

PRIVACY RULE

9. The Privacy Rule, promulgated under Section 502 of the GLB
Act, went into effect on July 1, 2001. The Rule requires financial
institutions, inter alia, to provide customers with clear and
conspicuous notices, both when the customer relationship is
formed and annually for the duration of the customer relationship,
that accurately reflect the financial institution’s privacy policies
and practices.

VIOLATIONS OF THE PRIVACY RULE
10. From the Rule’s effective date until at least April 2004,

respondent failed to provide its online customers with the notices
required by the Privacy Rule.
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11. A violation of the Privacy Rule constitutes an unfair or
deceptive act or practice in violation of Section 5(a)(1) of the FTC

Act.

12.  The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in
violation of Section 5(a)(1) of the FTC Act.

THEREFORE, the Federal Trade Commission this third day
of January, 2005, has issued this complaint against respondent.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the Respondent
named in the caption hereof, and Respondent having been
furnished thereafter with a copy of a draft Complaint that the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge Respondent with violation of the
Federal Trade Commission’s Standards for Safeguarding
Customer Information Rule (“Safeguards Rule”), 16 C.F.R. Part
314, and the Federal Trade Commission’s Privacy of Consumer
Financial Information Rule (“Privacy Rule”), 16 C.F.R. Part 313,
each issued pursuant to Title V of the Gramm-Leach-Bliley Act,
15 U.S.C. § 6801 ef seq., and Section 5(a)(1) of the Federal Trade
Commission Act, 15 U.S.C. § 45(a)(1); and

Respondent, its attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), an admission by Respondent of all
the jurisdictional facts set forth in the aforesaid draft Complaint, a
statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by
Respondent that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other
than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe Respondent has
violated the said Rules, and that a Complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Section 2.34 of its Rules, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and enters the following Order:
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1. Respondent Sunbelt Lending Services, Inc. is a Florida
corporation with its principal office or place of business at 300
South Park Place Blvd., Suite 150, Clearwater, Florida 33759.
Sunbelt is a wholly-owned subsidiary of Cendant Mortgage
Corporation.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent, and the
proceeding is in the public interest.

ORDER
DEFINITIONS

For purposes of this order, the following definitions shall
apply:

1. “Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

2. Unless otherwise specified, “respondent” shall mean
Sunbelt Lending Services, Inc., its successors and assigns and its
officers, agents, representatives, and employees.

3. All other terms are synonymous in meaning and equal in
scope to the usage of such terms in the Gramm-Leach-Bliley Act,
15 U.S.C. § 6801 et seq.

L.

IT IS ORDERED that respondent shall not, directly or
through any corporation, subsidiary, division, Web site, or other
device, violate any provision of the Gramm-Leach-Bliley Act’s
(“GLB Act”) Standards for Safeguarding Customer Information
Rule (“Safeguards Rule”), 16 C.F.R. Part 314, or the Gramm-
Leach-Bliley Act’s Privacy of Consumer Financial Information
Rule (“Privacy Rule”), 16 C.F.R. Part 313.
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In the event the Safeguards Rule or Privacy Rule is
hereafter amended or modified, respondent’s compliance with
these Rules as so amended or modified shall not be a violation of
this order.

IL.

IT IS FURTHER ORDERED that, in connection with its
compliance with the Safeguards Rule, respondent shall obtain an
assessment and report (an “Assessment”) from a qualified,
objective, independent third-party professional, using procedures
and standards generally accepted in the profession, within one
hundred and eighty (180) days after service of the order, and
biennially thereafter for ten (10) years after service of the order,
that:

A. sets forth the specific administrative,
technical, and physical safeguards that respondent has
implemented and maintained during the reporting period;

B. explains how such safeguards are
appropriate to respondent’s size and complexity, the nature and
scope of respondent’s activities, and the sensitivity of the
nonpublic personal information collected from or about
CONsumers;

C. explains how such safeguards meet or
exceed the protections required by the Safeguards Rule; and

D. certifies that respondent’s security program
is operating with sufficient effectiveness to provide reasonable
assurance that the security, confidentiality, and integrity of
nonpublic personal information is protected and, for biennial
reports, has so operated throughout the reporting period.

Each Assessment shall be prepared by a person qualified as a
Certified Information System Security Professional (CISSP); a
person qualified as a Certified Information Systems Auditor
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(CISA); a person holding Global Information Assurance
Certification (GIAC) from the SysAdmin, Audit, Network,
Security Institute (SANS); or by a similarly qualified person or
organization approved by the Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission.

Respondent shall provide the first Assessment, as well as all
plans, reports, studies, reviews, audits, audit trails, policies,
training materials, and assessments, whether prepared by or on
behalf of respondent, relied upon to prepare such Assessment to
the Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C. 20580,
within ten (10) days after the Assessment has been prepared.
Respondent shall retain all subsequent biennial Assessments until
the order is terminated and shall retain all materials relied upon in
preparing each such Assessment, as listed above, for a period of
three (3) years after the date of preparation of such Assessment.
Respondent shall provide such subsequent Assessments and
related materials to the Associate Director of Enforcement within
ten (10) days of request.

II1.

IT IS FURTHER ORDERED that respondent shall deliver
a copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having supervisory responsibilities
with respect to the subject matter of this order. Respondent shall
deliver this order to such current personnel within thirty (30) days
after the date of service of this order, and to such future personnel
within thirty (30) days after the person assumes such position or
responsibilities.

IV.
IT IS FURTHER ORDERED that respondent shall notify

the Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
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this order, including, but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C. 20580.

V.

IT IS FURTHER ORDERED that respondent shall within
one hundred eighty (180) days after service of this order, and at
such other times as the Federal Trade Commission may require,
file with the Commission a report, in writing, setting forth in
detail the manner and form in which it has complied with this
order. This report shall include a copy of the initial biennial
Assessment required by Part II of this order.

VL

This order will terminate on January 3, 2025, or twenty
(20) years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
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B. This order's application to any respondent that is
not named as a defendant in such complaint; and

C. This order if such complaint is filed after the order
has terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a
federal court rules that the respondent did not violate any
provision of the order, and the dismissal or ruling is either not
appealed or upheld on appeal, then the order will terminate
according to this Part as though the complaint had never been
filed, except that the order will not terminate between the date
such complaint is filed and the later of the deadline for appealing
such dismissal or ruling and the date such dismissal or ruling is
upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission (“Commission”) has accepted
a consent agreement, subject to final approval, from Sunbelt
Lending Services, Inc. (“Sunbelt”). Sunbelt is a mortgage broker
with headquarters in Clearwater, Florida. Sunbelt collects
sensitive customer information, including customer names, social
security numbers, credit histories, bank account numbers, and
income tax returns, and is a “financial institution” subject to the
Gramm-Leach-Bliley Act’s Standards for Safeguarding Customer
Information Rule, 16 C.F.R. Part 314 (“Safeguards Rule’) and
Privacy of Consumer Financial Information Rule, 16 C.F.R. Part
313 (“Privacy Rule”).

The proposed consent agreement has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement and take
appropriate action or make final the agreement’s proposed order.

This matter concerns Sunbelt’s alleged violations of the
Safeguards and Privacy Rules. The Safeguards Rule, which
became effective on May 23, 2003, requires financial institutions
to implement reasonable policies and procedures to ensure the
security and confidentiality of customer information, including:

» Designating one or more employees to coordinate the
information security program;

* Identifying reasonably foreseeable internal and external risks to
the security, confidentiality, and integrity of customer
information, and assessing the sufficiency of any safeguards in
place to control those risks;

* Designing and implementing information safeguards to control
the risks identified through risk assessment, and regularly
testing or otherwise monitoring the effectiveness of the
safeguards’ key controls, systems, and procedures;
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* Opverseeing service providers, and requiring them by contract to
protect the security and confidentiality of customer
information; and

+ Evaluating and adjusting the information security program in
light of the results of testing and monitoring, changes to the
business operation, and other relevant circumstances.

The Privacy Rule, which became effective on July 1, 2001,
requires financial institutions to provide customers with clear and
conspicuous notices that explain the financial institution’s
information collection and sharing practices and allow customers
to opt out of having their information shared with certain non-
affiliated third parties.

The Commission’s proposed complaint charges that Sunbelt
failed to implement the protections required by the Safeguards
Rule and, specifically, that it failed to: (1) identify reasonably
foreseeable internal and external risks to the security,
confidentiality, and integrity of customer information; (2)
implement information safeguards to control the risks to customer
information and regularly test and monitor them; (3) develop,
implement, and maintain a comprehensive written information
security program; (4) oversee service providers and require them
by contract to implement safeguards to protect respondent’s
customer information; and (5) designate one or more employees to
coordinate the information security program. The proposed
complaint also alleges that Sunbelt failed to provide its online
customers with the notice required by the Privacy Rule.

The proposed order contains provisions designed to prevent
Sunbelt from future practices similar to those alleged in the
complaint. Specifically, Part I of the proposed order prohibits
Sunbelt from violating the Safeguards Rule or the Privacy Rule.
Part II of the proposed order requires that Sunbelt obtain, within
180 days after being served with the final order approved by the
Commission, and on a biennial basis thereafter for ten (10) years,
an assessment and report from a qualified, objective, independent
third-party professional, certifying that: (1) Sunbelt has in place a
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security program that provides protections that meet or exceed the
protections required by the Safeguards Rule and (2) Sunbelt’s
security program is operating with sufficient effectiveness to
provide reasonable assurance that the security, confidentiality, and
integrity of consumer’s personal information has been protected.
This provision is substantially similar to comparable provisions
obtained in prior Commission orders under Section 5 of the FTC
Act. See Tower Records, FTC Docket No. C-4110 (June 2, 2004);
Guess?, Inc., FTC Docket No. C-4091 (July 30, 2003); and
Microsoft Corp., FTC Docket No. C-4069 (Dec. 20, 2002).

Part II of the proposed order requires Sunbelt to retain
documents relating to compliance. For the assessments and
supporting documents, Sunbelt must retain the documents for
three years after the date that each assessment is prepared.

Parts III through VI of the proposed order are reporting and
compliance provisions. Part IIl requires dissemination of the
order now and in the future to persons with supervisory
responsibilities. Part IV ensures notification to the FTC of
changes in corporate status. Part V mandates that Sunbelt submit
compliance reports to the FTC. Part Vlis a provision
“sunsetting” the order after twenty (20) years, with certain
exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF

WHITE SANDS HEALTH CARE SYSTEM, L.L.C,, ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4130; File No. 0310135
Complaint, January 11, 2005--Decision, January 11, 2005

This consent order, among other things, prohibits the respondents from entering
into, participating in, implementing, or otherwise facilitating any combination,
conspiracy, agreement, or understanding between or among any licensed health
care professionals (“providers”) -- including but not limited to physicians and
nurse anesthetists -- (1) to negotiate on behalf of any provider with any payor;
(2) to deal, refuse to deal, or threaten to refuse to deal with any payor; (3)
regarding any term, condition, or requirement upon which any provider deals,
or is willing to deal, with any payor, including, but not limited to, price terms;
or (4) not to deal individually with any payor, or not to deal with any payor
through any arrangement other than Respondent W hite Sands or Respondent
Alamogordo Physicians. The order also prohibits the individual respondents,
for three years, from negotiating with any payor on behalf of Respondent White
Sands, Respondent Alamogordo Physicians, or any provider who participates or
has participated in either of those respondents. In addition, the order requires
each respondent, for three years, to notify the Commission at least sixty days
before entering into any arrangement with any providers under which such
respondent would act as their messenger or agent with payors regarding
contracts.

Participants

For the Commission: Steve Vieux, Aaron Hewitt, David R.
Pender, Jeffrey W. Brennan, Daniel P. Ducore, and Louis Silvia.
For the Respondents: Robert L. Wilson, Jr., Smith Moore LLP.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41 ef seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission
(“Commission”), having reason to believe that White Sands
Health Care System, L.L.C. (“White Sands”), Alamogordo
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Physicians’ Cooperative, Inc. (“Alamogordo Physicians”), Dacite,
Inc. (“Dacite”), and James R. Laurenza, hereinafter referred to as
“Respondents,” have violated Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues this Complaint stating its charges
in that respect as follows:

NATURE OF THE CASE

1. This matter concerns horizontal agreements among
competing health care providers in the Alamogordo, New Mexico,
area, to fix prices charged to health care plans and other third-
party payors (“payors”), and to refuse to deal with payors except
on collectively agreed upon terms. These health care providers,
who constitute most of the health care providers in the
Alamogordo area, orchestrated these price-fixing agreements and
refusals to deal through the respondents. The respondents’
conduct raised the price of health care services in the Alamogordo
area.

RESPONDENTS

2. White Sands, a physician-hospital organization (“PHO”), is
a for-profit limited liability company, organized, existing, and
doing business under and by virtue of the laws of the State of New
Mexico, with its principal address at 3310 N. White Sands
Boulevard, Alamogordo, NM 88311. White Sands was formed in
1996, and consists of a non-profit hospital, Gerald Champion
Regional Medical Center; Alamogordo Physicians, which is an
independent practice association (“IPA”); and 31 non-physician
licensed health care professionals, five of which are certified
registered nurse anesthetists (“nurse anesthetists™).

3. Alamogordo Physicians, an IPA consisting of 45 physicians
in Alamogordo and other locations in Otero County, New Mexico,
is a cooperative association, incorporated, organized, existing, and
doing business under and by virtue of the laws of the State of New
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Mexico, with its principal address at P.O. Box 309, Alamogordo,
NM 88310.

4. Dacite is a for-profit corporation, organized, existing, and
doing business under and by virtue of the laws of the State of
Wyoming, with its principal address at 106 Sweetbriar Lane,
Louisville, KY 40207. Dacite provides consulting services,
including managed care contracting, to White Sands.

5. James R. Laurenza is Dacite’s founder and President, White
Sands’ General Manager, and White Sands’ principal contract
negotiator with payors. His principal address is 106 Sweetbriar
Lane, Louisville, KY 40207.

THE FTC HAS JURISDICTION OVER RESPONDENTS

6. At all times relevant to this Complaint, White Sands,
Dacite, and James R. Laurenza have been engaged in the business
of contracting with payors, on behalf of White Sands’ members,
for the provision of medical services to persons for a fee.

7. Except to the extent that competition has been restrained as
alleged herein, White Sands’ nurse anesthetist members have
been, and are now, in competition with each other for the
provision of health care services in the Alamogordo area for a fee.
Additionally, except to the extent that competition has been
restrained as alleged herein, Alamogordo Physicians’ physician
members have been, and are now, in competition with each other
for the provision of medical services in the Alamogordo area for a
fee.

8. Alamogordo Physicians was founded by, is controlled by,
and carries on business for the pecuniary benefit of its physician
members. Accordingly, Alamogordo Physicians is a corporation
within the meaning of Section 4 of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 44.

9. Respondents’ general business practices, including the acts
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and practices herein alleged, are in or affecting “commerce” as
defined in the Federal Trade Commission Act, as amended, 15
U.S.C. § 44.

OVERVIEW OF PHYSICIAN AND NURSE ANESTHETIST
CONTRACTING WITH PAYORS

10. Alamogordo is in south-central New Mexico. The closest
major cities to Alamogordo are Las Cruces, New Mexico,
approximately 70 miles to the south; El Paso, Texas,
approximately 90 miles to the south; Albuquerque, the largest city
in New Mexico, is approximately 210 miles to the north.

11. White Sands’ nurse anesthetist members are licensed in
the State of New Mexico as anesthesia specialists, and comprise
all of the nurse anesthetists practicing in the Alamogordo area.

All of White Sands’ nurse anesthetist members operate their own
independent practices. There are no physician anesthesiologists in
the Alamogordo area. Therefore, to be marketable in the
Alamogordo area, a payor’s health insurance plan must have
access to White Sands’ nurse anesthetist members.

12. Alamogordo Physicians’ physician members are licensed
to practice allopathic or osteopathic medicine in the State of New
Mexico, and engaged in the business of providing physician
services to patients in the Alamogordo area. In addition, all of
Alamogordo Physicians’ physician members are members of
White Sands and account for approximately 80% of the physicians
who independently practice in the Alamogordo area. To be
marketable in the Alamogordo area, a payor’s health insurance
plan must have access to a large number of primary care
physicians and specialists who are members of White Sands.

13. Physicians and nurse anesthetists contract with payors to
establish the terms and conditions, including price terms, under
which they render services to the payors’ subscribers. Physicians
and nurse anesthetists entering into such contracts often agree to
lower compensation to obtain access to additional patients made
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available by the payors’ relationship with insureds. These
contracts may reduce payors’ costs and enable them to lower the
price of insurance, and thereby result in lower medical care costs
for subscribers to the payors’ health insurance plans. Absent
agreements among them on the terms, including price, on which
they will provide services to enrollees in payors’ health care plans,
competing physicians and competing nurse anesthetists decide
individually whether to enter into payor contracts to provide
services to their subscribers or enrollees, and what prices they will
accept pursuant to such contracts.

14. The Medicare Resource Based Relative Value Scale
(“RBRVS”) is a system used by the Centers for Medicare and
Medicaid Services to determine the amount to pay physicians for
the services they render to Medicare patients. In general, payors
in the Alamogordo area make contract offers to individual
physicians or groups at a price level specified as some percentage
of the RBRVS fee for a particular year (e.g., “110% of 2003
RBRVS”).

15. Contracts between payors and nurse anesthetists contain
payment provisions based on procedure guidelines established by
the American Society of Anesthesiologists (“ASA”). Under these
guidelines, payment for most procedures is determined by
multiplying an agreed upon dollar amount, or “conversion factor,”
by the sum of “ASA units.” ASA units are divided into
“procedure units” and “time units.” The number of procedure
units varies, depending on the type of procedure that the nurse
anesthetist provides. One time unit is equal to fifteen minutes.
For example, if a payor and nurse anesthetist agree to a conversion
factor of $40, and a procedure is worth six procedure units and
takes 45 minutes (i.e., 3 time units) to perform, then the payment
is $360 [$40 x (6 + 3) = $360]. Payors in New Mexico negotiate
the conversion factor with nurse anesthetists for the provision of
anesthesia. For procedures related to pain management, payment
mirrors the RBRVS approach described in paragraph 14 above.
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WHITE SANDS NEGOTIATED PAYOR CONTRACTS ON
BEHALF OF ITS MEMBER PHYSICIANS AND NURSE
ANESTHETISTS

16. Gerald Champion Regional Medical Center and
Alamogordo Physicians organized White Sands in 1996 to
“develop pricing policies and . . . negotiate and enter into
Managed Care Contracts” on behalf of its members. Its business
plan promotes the PHO as “enabl[ing] . . . physicians to be part of
a delivery structure that will leverage the collective power of the
members in obtaining more favorable reimbursement rates than
could be negotiated . . . individually.” White Sands’ Board of
Directors approves all contracts with payors on behalf of all White
Sands’ members.

17. Alamogordo Physicians was incorporated in 1996 “to
represent and advance the interests of independent physicians
practicing in Otero County, New Mexico . . . and to participate
effectively in managed care programs.” Alamogordo Physicians’
Board of Directors develops “contracting guidelines” for Mr.
Laurenza to use in making demands to payors on price and other
contracting terms for physician services. The Alamogordo
Physicians Board must “fully support” a contract’s price and other
terms as they relate to physician services, before Mr. Laurenza
submits the contract to White Sands’ Board for final approval.
The Alamogordo Physicians Board has authority to expel
physician members from Alamogordo Physicians if they refuse to
participate in Board-approved payor contracts.

18. Physician members of Alamogordo Physicians are eligible
to be members of White Sands and can participate in White
Sands’ payor contracts by entering into a “Physician Provider
Agreement” with White Sands. Under the “Physician Provider
Agreement,” a physician member of White Sands is automatically
bound to a single-signature payor contract, signed by White
Sands’ General Manager, if the contract’s prices meet the
“guideline fee schedule then in force for White Sands,” and if the
General Manager of White Sands and White Sands’ Board
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approve the contract. Nurse anesthetists can become eligible
members of White Sands and participate in White Sands’ single-
signature payor contracts by signing a “Professional Provider
Agreement.” White Sands’ payor contracts include a uniform fee
schedule that applies to the entire membership.

19. Through Dacite, Mr. Laurenza — White Sands’ General
Manager — has provided contracting and consulting services to
White Sands since White Sands’ inception in 1996. Mr. Laurenza
negotiates with payors on prices and other contract terms pursuant
to which White Sands’ physician and nurse anesthetist members
will provide services to subscribers of the payors’ health plans.
He reports to both Alamogordo Physicians and the White Sands
Board on developments in payor negotiations. White Sands
compensates Mr. Laurenza with a daily consulting rate, along with
a fee for each payor contract that he negotiates for White Sands.
The greater the number of a payor’s enrollees, the greater the fee.
Mr. Laurenza strongly influences White Sands’ contracting
decisions. He advises the Boards of both White Sands and
Alamogordo Physicians on what prices they should accept. Both
groups generally agree with his recommendations.

20. White Sands’ physician and nurse anesthetist members
have agreed with each other and with White Sands not to deal
individually, or through any other organization besides White
Sands, with any payor with which White Sands was attempting to
negotiate a contract jointly on behalf of White Sands’ members.
Physician and nurse anesthetist members, at Mr. Laurenza’s
urging, refuse payor offers made to them individually, hindering
payors’ efforts to establish competitive physician and nurse
anesthetist networks in the Alamogordo area. Due to White
Sands’ large share of Alamogordo-area physicians and nurse
anesthetists, payors have repeatedly acceded to respondents’ price
demands for all physician and nurse anesthetist members. One
payor determined that the Alamogordo area is “the most
expensive location in New Mexico . . . to conduct business,” due
to White Sands’ prices.
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CIMARRON HEALTH PLAN

21. Cimarron Health Plan (“Cimarron”) is a payor doing
business in the Alamogordo area. In October 2000, Mr. Laurenza
demanded substantial price increases from Cimarron for physician
services on surgical procedures and for nurse anesthetist services
regarding its HMO product, on behalf of White Sands’ members.
At the time, the contract prices were 123% of 2000 RBRVS and
$40 per ASA unit for anesthesia, respectively. In June 2001,
following months of negotiations with Mr. Laurenza, Cimarron
finally accepted his demand for a price increase for physician
services on surgical procedures, to 140% of 2001 RBRVS.
Months later, Cimarron accepted Mr. Laurenza’s demand for price
increases for nurse anesthetist services, agreeing to pay nurse
anesthetists a 16% increase to the conversion factor for anesthesia,
and a 14% increase for pain management.

22. In September 2002, Mr. Laurenza demanded further price
increases for physician services under Cimarron’s HMO product.
He demanded prices ranging between 160% and 180% of 2001
RBRVS, as high as 28% to 30% over the previously increased
prices. In November 2002, Mr. Laurenza modified his price
demands for physician services, to prices ranging from 152% to
170% of 2001 RBRVS. In April 2003, Cimarron agreed to these
prices. By April 2003, Cimarron also agreed to Mr. Laurenza’s
demand for a 5% increase to the conversion factor for anesthesia,
and a 6% increase to the price for pain management. During those
most recent negotiations, Mr. Laurenza advised physician
members on how to refuse Cimarron proposals for individual
contracts without appearing to engage in joint conduct.

BLUE CROSS & BLUE SHIELD

23. Blue Cross & Blue Shield of New Mexico (“Blue Cross”)
is a health plan doing business in the Alamogordo area. Blue
Cross first entered into a non-risk contract with White Sands in
November 2000.
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24. Ina September 2002 letter to Blue Cross, Mr. Laurenza
demanded price increases for White Sands’ physicians, ranging
from 11% to 24%. At that time, the contracted prices for
physician services under White Sands’ contract with Blue Cross
ranged between 129% and 162% of 2001 RBRVS. After Blue
Cross refused this demand, Mr. Laurenza sent Blue Cross a
November 2002 letter of termination on behalf of White Sands’
physician members, stating that White Sands’ physician members
would “reconsider” their joint termination if Blue Cross would
meet their price demands.

25. Mr. Laurenza advised White Sands’ members not to deal
individually with Blue Cross, in order to secure greater bargaining
leverage and higher prices through the collective power of the
group. In a December 2002 letter to White Sands’ physician
members, Mr. Laurenza warned that individual contracting with
Blue Cross would “cause a competitive reaction among providers
that would lead to lower reimbursement for all involved.” In
February 2003, following repeated refusals by White Sands’
physician members to deal with it outside of White Sands, Blue
Cross agreed to increases in price for various procedures, to a
range of 143% to 171% of 2003 RBRVS.

26. Mr. Laurenza also demanded substantial price increases
from Blue Cross for White Sands’ nurse anesthetist members.
Under White Sands’ November 2000 contract with Blue Cross,
the price for nurse anesthetist services was $47 per ASA unit for
anesthesia, and 153% of 2001 RBRVS for pain management. In
August 2001, Mr. Laurenza called for an 11% increase in the
anesthesia conversion factor, and a 20% increase in the price for
pain management. Blue Cross met Mr. Laurenza’s price demand
on pain management but counter-offered a conversion factor for
anesthesia below Mr. Laurenza’s demand. Mr. Laurenza rejected
the counter-offer. Having no viable alterative for anesthesia
specialists in the area, Blue Cross responded by increasing the
conversion factor for anesthesia by 8%, and Mr. Laurenza
accepted that term.
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PRESBYTERIAN HEALTH PLAN

27. Presbyterian Health Plan, Inc. (“Presbyterian”), is a health
plan doing business in the Alamogordo area. White Sands first
entered into a single-signature contract with Presbyterian in 1996
that included agreed upon prices for physicians and nurse
anesthetists. In November 2001, Mr. Laurenza initiated
renegotiation of the contracted prices with Presbyterian,
threatening to terminate the contract on behalf of White Sands’
physician members if Presbyterian did not increase its prices. In
January 2002, the Alamogordo Physicians Board voted to demand
higher prices from Presbyterian, ranging between 155% and 195%
of 2001 RBRVS.

28. Ina February 2002 letter to Presbyterian, Mr. Laurenza
demanded increases in payment for physician services to prices
between 170% and 195% of 2001 RBRVS for various procedural
codes. In June 2002, Presbyterian and White Sands agreed to
prices for physician services ranging from 160% to 180% of 2001
RBRVS, depending on the code, a range that was pre-approved by
the Alamogordo Physicians Board.

29. In May 2003, Mr. Laurenza, on behalf of White Sands’
nurse anesthetists, demanded a 18% price increase for anesthesia,
to $53 per ASA unit. At the time, the contracted price was $45
per ASA unit. On the same day that he made his demand to
Presbyterian, Mr. Laurenza sent the nurse anesthetists
questionnaires to survey their support for his demand for a price
increase. The questionnaires were designed to coordinate the
nurse anesthetists’ joint support for Mr. Laurenza’s price increase
demand. Presbyterian rejected Mr. Laurenza’s demand for price
increases, and requested that they remain contracted under the
same prices.

30. In June 2003, Mr. Laurenza increased his price demand for
nurse anesthetists to $60 per ASA unit. Presbyterian refused and
counter-proposed $48 per ASA unit. Mr. Laurenza warned
Presbyterian that the nurse anesthetists would reject the counter-
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proposal, which a majority of them did. Presbyterian and White
Sands did not reach an agreement on prices for nurse anesthetists,
forcing Presbyterian to pay the White Sands nurse anesthetists
unpredictable and high billed charges for anesthesia services in
the Alamogordo area.

LOVELACE SANDIA HEALTH PLAN

31. Lovelace Sandia Health Plan (“Lovelace”) contracts with
White Sands for health care services in the Alamogordo area.
White Sands, through Mr. Laurenza, has successfully negotiated
with Lovelace for high uniform prices on behalf of its competing
members.

32. In August 2001, Mr. Laurenza sent Lovelace a letter
demanding substantial price increases for White Sands’ physicians
and nurse anesthetists. He requested prices ranging from 160% to
180% of current year RBRVS for physician services, and a $50
conversion factor for anesthesia. At the time, White Sands was
contracted with Lovelace under prices for physician services
ranging between 150% and 165% of current year RBRVS. The
conversion factor for anesthesia was $47 per ASA unit, already
30% higher than the standard rate Lovelace paid for anesthesia
elsewhere. One month later, Mr. Laurenza threatened to terminate
the contract with Lovelace on behalf of White Sands if the parties
did not come to an agreement on price and other terms. By
November 2001, Lovelace agreed to meet White Sands’ initial
demand for anesthesia, and to increase prices for physician
services to prices ranging from 155% to 175%.

OTHER PAYORS

33. White Sands has orchestrated collective negotiations with
other payors who do business, or attempted to do business, in the
Alamogordo area, on behalf of its physician and nurse anesthetist
members. Mr. Laurenza, with the assistance of both the White
Sands and Alamogordo Physicians Boards, negotiated with these
payors on price, making proposals and counter-proposals, as well



26 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 139

Complaint

as accepting or rejecting offers without transmitting them to
members for their individual acceptance or rejection, and
facilitating collective refusals to deal and threats of refusals to
deal with payors. White Sands’ members collectively accepted or
rejected these payor contracts, and refused to deal with these
payors individually. These coercive tactics, due to White Sands’
dominant market position in the Alamogordo area, have been
highly successful.

RESPONDENTS’ PRICE-FIXING IS NOT JUSTIFIED

34. Respondents’ joint negotiation of fees and other
competitively significant contract terms has not been, and is not,
reasonably related to any efficiency-enhancing integration.

RESPONDENTS’ ACTIONS HAVE HAD SUBSTANTIAL
ANTICOMPETITIVE EFFECTS

35. Respondents’ actions described in Paragraphs 16 through
33 of this Complaint have had, or tend to have, the effect of
restraining trade unreasonably and hindering competition in the
provision of physician and nurse anesthetist services in the
Alamogordo area in the following ways, among others:

1. price and other forms of competition among members of
White Sands and Alamogordo Physicians were
unreasonably restrained;

2. prices for physician and nurse anesthetist services were
increased; and

3. health plans, employers, and individual consumers were
deprived of the benefits of competition among physicians
and among nurse anesthetists.
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VIOLATION OF THE FEDERAL TRADE COMMISSION
ACT

36. The combination, conspiracy, acts, and practices described
above constitute unfair methods of competition in violation of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45.
Such combination, conspiracy, acts, and practices, or the effects
thereof, are continuing and will continue or recur in the absence of
the relief herein requested.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eleventh day of January, 2005,
issues its Complaint against Respondents White Sands,
Alamogordo Physicians, Dacite, and James R. Laurenza.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of certain acts and practices of the White
Sands Health Care System, L.L.C. (“White Sands”), Alamogordo
Physicians’ Cooperative, Inc. (“Alamogordo Physicians”), Dacite,
Inc. (“Dacite”), and James R. Laurenza, hereinafter sometimes
referred to as “Respondents,” and Respondents having been
furnished thereafter with a copy of the draft of Complaint that
counsel for the Commission proposed to present to the
Commission for its consideration and which, if issued, would
charge Respondents with violations of Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order to Cease and Desist (“Consent Agreement”), containing an
admission by Respondents of all the jurisdictional facts set forth
in the aforesaid draft of Complaint, a statement that the signing of
said Consent Agreement is for settlement purposes only and does
not constitute an admission by Respondents that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Act, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues the following Order:
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1. Respondent White Sands is a for-profit limited liability
company, organized, existing, and doing business under and
by virtue of the laws of the State of New Mexico, with its
principal address at 3310 N. White Sands Boulevard,
Alamogordo, NM 88311.

2. Respondent Alamogordo Physicians is a cooperative
association, organized, existing, and doing business under
and by virtue of the laws of the State of New Mexico, with
its principal address at P.O. Box 309, Alamogordo, NM
88310.

3. Respondent Dacite is a for-profit corporation, organized,
existing, and doing business under and by virtue of the laws
of the State of Wyoming, with its principal address at 106
Sweetbriar Lane, Louisville, KY 40207.

4.  Respondent James R. Laurenza is the founder and president
of Dacite. His principal address is 106 Sweetbriar Lane,
Louisville, KY 40207.

5. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and
this proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “Respondent White Sands” means White Sands Health Care
System, L.L.C., its officers, directors, employees, agents,
attorneys, representatives, successors, and assigns; and the
subsidiaries, divisions, groups, and affiliates controlled by
White Sands Health Care System, L.L..C., and the respective
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officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

. “Respondent Alamogordo Physicians” means Alamogordo

Physicians’ Cooperative, Inc., its officers, directors, employees,
agents, attorneys, representatives, successors, and assigns; and
the subsidiaries, divisions, groups, and affiliates controlled by
Alamogordo Physicians’ Cooperative, Inc., and the respective
officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

. “Respondent Dacite” means Dacite, Inc., its officers, directors,

employees, agents, attorneys, representatives, successors, and
assigns; and the subsidiaries, divisions, groups, and affiliates
controlled by Dacite, Inc. and the respective officers, directors,
employees, agents, attorneys, representatives, successors, and
assigns of each.

. “Respondent Laurenza” means James R. Laurenza.

. “Respondents” means Respondent White Sands, Respondent

Alamogordo Physicians, Respondent Dacite, and Respondent
Laurenza.

. “Medical group practice” means a bona fide, integrated firm in

which providers practice medicine together as partners,
shareholders, owners, members, or employees, or in which
only one provider practices medicine.

. “Participate” means (1) to be a partner, shareholder, owner,

member, or employee of such entity, or (2) to provide services,
agree to provide services, or offer to provide services, to a
payor through such entity. This definition also applies to all
tenses and forms of the word “participate,” including, but not
limited to, “participating,” “participated,” and “participation.”

H. “Payor” means any person that pays, or arranges for the

payment, for all or any part of any provider services for itself
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or for any other person. “Payor” includes any person that
develops, leases, or sells access to networks of providers.

I. “Person” means both natural persons and artificial persons,
including, but not limited to, corporations, unincorporated
entities, and governments.

J. “Physician” means a doctor of allopathic medicine (“M.D.”) or
a doctor of osteopathic medicine (“D.O.”).

K. “Preexisting contract” means a contract that was in effect on
the date of the receipt by a payor that is a party to such contract
of notice sent, pursuant to Paragraph V.B of this Order, of such
payor’s right to terminate such contract.

L. “Principal address” means either (1) primary business address,
if there is a business address, or (2) primary residential address,
if there is no business address.

M.. “Provider” means any licensed health care professional,
including, but not limited to, physicians and nurse
anesthetists.

N. “Qualified clinically-integrated joint arrangement” means an
arrangement to provide provider services in which:

1. all providers that participate in the arrangement participate
in active and ongoing programs of the arrangement to
evaluate and modify the practice patterns of, and create a
high degree of interdependence and cooperation among, the
providers who participate in the arrangement, in order to
control costs and ensure the quality of services provided
through the arrangement; and

2. any agreement concerning price or other terms or conditions
of dealing entered into by or within the arrangement is
reasonably necessary to obtain significant efficiencies
through the joint arrangement.
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O.  “Qualified risk-sharing joint arrangement” means an
arrangement to provide provider services in which:

1. all providers who participate in the arrangement share
substantial financial risk through their participation in the
arrangement and thereby create incentives for the
providers who participate jointly to control costs and
improve quality by managing the provision of provider
services, such as risk-sharing involving:

a. the provision of provider services for a capitated rate
from payors;

b.  the provision of provider services for a predetermined
percentage of premium or revenue from payors;

c. the use of significant financial incentives (e.g.,
substantial withholds) for providers who participate to
achieve, as a group, specified cost-containment goals; or

d.  the provision of a complex or extended course of
treatment that requires the substantial coordination of
care by providers in different specialties offering a
complementary mix of services, for a fixed,
predetermined price, where the costs of that course of
treatment for any individual patient can vary greatly
due to the individual patient’s condition, the choice,
complexity, or length of treatment, or other factors;
and

2. any agreement concerning price or other terms or
conditions of dealing entered into by or within the
arrangement is reasonably necessary to obtain significant
efficiencies through the joint arrangement.



WHITE SANDS HEALTH CARE SYSTEM, L.L.C,, ET AL. 33

Decision and Order

I1.

IT IS FURTHER ORDERED that Respondents, directly or
indirectly, or through any corporate or other device, in connection
with the provision of provider services in or affecting commerce,
as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44, cease and desist from:

A.  Entering into, adhering to, participating in, maintaining,
organizing, implementing, enforcing, or otherwise
facilitating any combination, conspiracy, agreement, or
understanding between or among any providers:

1. to negotiate on behalf of any provider with any payor,

2. to deal, refuse to deal, or threaten to refuse to deal with
any payor,

3. regarding any term, condition, or requirement upon which
any provider deals, or is willing to deal, with any payor,
including, but not limited to, price terms, or

4. not to deal individually with any payor, or not to deal with
any payor through any arrangement other than Respondent
White Sands or Respondent Alamogordo Physicians;

B.  Exchanging or facilitating in any manner the exchange or
transfer of information among providers concerning any
provider’s willingness to deal with a payor, or the terms or
conditions, including price terms, on which the provider is
willing to deal;

C. Attempting to engage in any action prohibited by Paragraph
ILA or IL.B, above; and

D. Encouraging, suggesting, advising, pressuring, inducing, or
attempting to induce any person to engage in any action that
would be prohibited by Paragraphs ILA through I1.C above.
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PROVIDED, HOWEVER, that nothing in Paragraph II of this

Order shall prohibit any agreement involving or conduct by:

(i) Respondent Dacite or Respondent Laurenza, subject to the

provisions of Paragraph IV below, that is reasonably
necessary to form, participate in, or take any action in
furtherance of a qualified risk-sharing joint arrangement or a
qualified clinically-integrated joint arrangement, or that
solely involves providers in the same medical group
practice; or

(i1)) Respondent White Sands or Respondent Alamogordo

Physicians that is reasonably necessary to form, participate
in, or take any action in furtherance of a qualified risk-
sharing joint arrangement or a qualified clinically-
integrated joint arrangement, so long as the arrangement
does not restrict the ability, or facilitate the refusal, of
providers who participate in it to deal with payors on an
individual basis or through any other arrangement.

I11.

IT IS FURTHER ORDERED that Respondent Dacite and

Respondent Laurenza, for three (3) years after the date that this
Order becomes final, directly or indirectly, or through any
corporate or other device, in connection with the provision of
provider services in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, 15
U.S.C. § 44, cease and desist from:

A.

Negotiating with any payor on behalf of Respondent White
Sands, Respondent Alamogordo Physicians, or any provider
who participates or has participated in Respondent White
Sands or Respondent Alamogordo Physicians,
notwithstanding whether such conduct also is prohibited by
Paragraph II of this Order; and
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B. Advising any provider who participates, or has participated, in
Respondent White Sands or Respondent Alamogordo
Physicians to accept or reject any term, condition, or
requirement of dealing with any payor, notwithstanding
whether such conduct also is prohibited by Paragraph II of this
Order.

IVv.

IT IS FURTHER ORDERED that, for three (3) years from
the date this Order becomes final, each Respondent shall notify
the Secretary of the Commission in writing (“Notification”) at
least sixty (60) days prior to entering into any arrangement with
any providers under which such Respondent would act as a
messenger, or as an agent on behalf of those providers, with
payors regarding contracts. The Notification shall include the
identity of each proposed provider participant; the proposed
geographic area in which the proposed arrangement will operate; a
copy of any proposed provider participation agreement; a
description of the proposed arrangement’s purpose and function; a
description of any resulting efficiencies expected to be obtained
through the arrangement; and a description of procedures to be
implemented to limit possible anticompetitive effects, such as
those prohibited by this Order. Notification is not required for
such Respondent’s subsequent acts as a messenger pursuant to an
arrangement for which this Notification has been given. Receipt
by the Commission from such Respondent of any Notification,
pursuant to Paragraph IV of the Order, is not to be construed as a
determination by the Commission that any action described in
such Notification does or does not violate this Order or any law
enforced by the Commission.

PROVIDED, HOWEVER, that, if Respondent Dacite or
Respondent Laurenza enter into an arrangement that solely
involves providers in one medical group practice, Notification
required by Paragraph IV of this Order shall include only the
identity of that medical group practice and a copy of any proposed
provider participation agreement.
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V.

IT IS FURTHER ORDERED that Respondent White Sands
shall:

A.  Within thirty (30) days from the date that this Order
becomes final send by first-class mail, return receipt
requested, a copy of this Order and the Complaint to:

1. each provider who participates, or has participated, in
Respondent White Sands since January 1, 2003;

2. each officer, director, manager, and employee of
Respondent White Sands;

3. the chief executive officer of each payor with which
Respondent White Sands has a record of having been in
contact since January 1, 2003, regarding contracting for the
provision of provider services, and include in such mailing
the notice specified in Appendix A to this Order;

B. Terminate, without penalty or charge, and in compliance with
any applicable laws, any preexisting contract with any payor
for the provision of provider services, at the earlier of: (1)
receipt by Respondent White Sands of a written request from a
payor to terminate such contract, or (2) the earliest termination
or renewal date (including any automatic renewal date) of such
contract; provided, however, a preexisting contract may extend
beyond any such termination or renewal date no later than one
(1) year from the date that the Order becomes final if, prior to
such termination or renewal date, (a) the payor submits to
Respondent White Sands a written request to extend such
contract to a specific date no later than one (1) year from the
date that this Order becomes final, and (b) Respondent White
Sands has determined not to exercise any right to terminate;
provided further, that any payor making such request to extend
a contract retains the right, pursuant to part (1) of Paragraph
V.B of this Order, to terminate the contract at any time;
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C.  Within ten (10) days of receiving a written request from a
payor, pursuant to Paragraph V.B(1) of this Order,
distribute, by first-class mail, return receipt requested, a
copy of that request to each provider participating in
Respondent White Sands as of the date Respondent White
Sands receives such request;

D. For a period of three (3) years from the date that this Order
becomes final:

1. distribute by first-class mail, return receipt requested, a
copy of this Order and the Complaint to:

a. each provider who begins participating in Respondent
White Sands, and who did not previously receive a copy
of this Order and the Complaint, within thirty (30) days
of the time that such participation begins;

b. each payor that contracts with Respondent White Sands
for the provision of provider services, and that did not
previously receive a copy of this Order and the
Complaint, within thirty (30) days of the time that such
payor enters into such contract;

c. each person who becomes an officer, director, manager,
or employee of Respondent White Sands, and who did
not previously receive a copy of this Order and the
Complaint, within thirty (30) days of the time that he or
she assumes such responsibility with Respondent White
Sands;

2. annually publish a copy of this Order and the Complaint in
an official annual report or newsletter sent to all providers
who participate in Respondent White Sands, with such
prominence as is given to regularly featured articles;

E. File a verified written report within sixty (60) days from the
date that this Order becomes final, annually thereafter for three
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(3) years on the anniversary of the date this Order becomes
final, and at such other times as the Commission may by
written notice require. Each such report shall include:

1. a detailed description of the manner and form in which
Respondent White Sands has complied and is complying
with this Order;

2. copies of the return receipts required by Paragraphs V.A,
V.C, and V.D of this Order; and

F. Notify the Commission at least thirty (30) days prior to any
proposed (1) dissolution of Respondent White Sands, (2)
acquisition, merger or consolidation of Respondent White
Sands, or (3) any other change in Respondent White Sands that
may affect compliance obligations arising out of the order,
including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent
White Sands.

PROVIDED, HOWEVER, that, if Respondent White Sands
dissolves or otherwise ceases to do business, Respondent
Alamogordo Physicians shall have the obligation to comply with
those provisions of Paragraph V.A through V.E of this Order to
the extent applicable to Respondent Alamogordo Physicians, its
officers, and members of its board of directors.

VI

IT IS FURTHER ORDERED that Respondent Alamogordo
Physicians shall notify the Commission at least thirty (30) days
prior to any proposed (1) dissolution of Respondent Alamogordo
Physicians, (2) acquisition, merger or consolidation of Respondent
Alamogordo Physicians, or (3) any other change in Respondent
Alamogordo Physicians that may affect compliance obligations
arising out of the order, including but not limited to assignment,
the creation or dissolution of subsidiaries, or any other change in
Respondent Alamogordo Physicians.
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VII.

IT IS FURTHER ORDERED that, if neither Respondent
White Sands nor Respondent Alamogordo Physicians complies
with all or any portion of Paragraphs V.A through V.F of this
Order, or if Respondent Alamogordo Physicians fails to comply
with Paragraph VI of this Order, within sixty (60) days of the
times set forth in those paragraphs, then Respondent Laurenza
shall, within thirty (30) days thereafter, comply with those
portions of Paragraphs V.A through V.F and Paragraph VI of this
Order with which Respondent White Sands or Respondent
Alamogordo Physicians did not comply.

VIIIL.
IT IS FURTHER ORDERED that Respondent Dacite shall:

A.  Within thirty (30) days from the date that this Order
becomes final, send a copy of this Order and the Complaint
by first-class mail, return receipt requested:

1. to each provider who participates, or has participated, since
January 1, 2003, in a provider group represented by
Respondent Dacite;

2. to each payor with which Respondent Dacite has dealt since
January 1, 2003, for the purpose of contracting, or seeking
to contract, while representing or advising any group of
providers relating to contracting with such payor for the
provision of provider services; and

3. to (a) each present and past employee of Respondent Dacite,
and (b) each individual who has acted as a contractor since
January 1, 2003, for Respondent Dacite (i) relating to
contracting, or seeking to contract, with payors for the
provision of provider services, or (ii) relating to advising
providers with regard to their dealings with payors in
connection with the provision of provider services;
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PROVIDED, HOWEVER, that Respondent Dacite is not
required to send a copy of this Order and the Complaint to any
provider or payor that received a copy of this Order and the
Complaint from Respondent White Sands or Respondent
Alamogordo Physicians, pursuant to Paragraphs V.A.1 and 3 or
Paragraphs V.D.1.a and b of this Order;

B. For three (3) years after the date this Order becomes final,
distribute a copy of this Order and the Complaint by first-class
mail, return receipt requested:

1. to all providers that Respondent Dacite represents relating
to contracting, or seeking to contract, with payors for the
provision of provider services, or that Respondent Dacite
advises relating to the provision of provider services, within
(30) days of the time that Respondent Dacite begins
providing such representation or advice; and

2. to each payor with which Respondent Dacite deals for the
purpose of contracting, or seeking to contract, pursuant to
any arrangement to represent or advise any provider,
relating to contracting with such payor for the provision of
provider services, within thirty (30) days of such dealing;

PROVIDED, HOWEVER, that Respondent Dacite is not
required to send a copy of this Order and the Complaint to any
provider who begins participating in Respondent White Sands or
Respondent Alamogordo Physicians or any payor that contracts
with Respondent White Sands or Respondent Alamogordo
Physicians for the provision of provider services, and that
received a copy of this Order and the Complaint from Respondent
White Sands or Respondent Alamogordo Physicians, pursuant to
Paragraphs V.A.1 and 3 or Paragraphs V.D.1.a and b of this
Order;

C. File verified written reports within sixty (60) days from the
date that this Order becomes final, annually thereafter for three
(3) years on the anniversary of the date this Order becomes
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final, and at such other times as the Commission may by
written notice require. Each report shall include:

1. a detailed description of the manner and form in which
Respondent Dacite has complied and is complying with this
Order; and

2. copies of the return receipts required by Paragraphs VIILA
and VIII.B; and

D. Notify the Commission at least thirty (30) days prior to any
proposed (1) dissolution of Respondent Dacite, (2)
acquisition, merger or consolidation of Respondent Dacite
or (3) any other change in Respondent Dacite that may
affect compliance obligations arising out of the order,
including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in
Respondent Dacite.

IX.

IT IS FURTHER ORDERED that, if Respondent Dacite fails
to comply with all or any portion of Paragraph VIII of this Order
within sixty (60) days of the time set forth in those portions of
Paragraph VIII, then Respondent Laurenza shall, within thirty (30)
days thereafter, comply with those portions of Paragraph VIII of
this Order with which Respondent Dacite did not comply.

X.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission of any change in his or its respective
principal address within twenty (20) days of such change in
address.
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XI.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, each
Respondent shall permit any duly authorized representative of the
Commission:

A.  Access, during office hours and in the presence of counsel,
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, calendars, and other records
and documents in his or its possession, or under his or its
control, relating to any matter contained in this Order; and

B. Upon five (5) days’ notice to such Respondent, and in the
presence of counsel, and without restraint or interference from
him or it, to interview such Respondent or employees of such
Respondent.

XII.

IT IS FURTHER ORDERED that this Order shall terminate
on January 11, 2025.
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Analysis of Agreement Containing Consent Order to Aid
Public Comment

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed Consent Order with
the White Sands Health Care System, L.L.C., Alamogordo
Physicians’ Cooperative, Inc., Dacite, Inc., and James R.
Laurenza. The agreement settles charges that these parties
violated Section 5 of the Federal Trade Commission Act, 15
U.S.C. § 45, by orchestrating and implementing agreements
among the physician and certified registered nurse anesthetist
(nurse anesthetist) members of White Sands to fix prices and other
terms on which they would deal with health plans, and to refuse to
deal with such purchasers except on collectively-determined
terms. The proposed Consent Order has been placed on the public
record for 30 days to receive comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement or make the proposed Order
final.

The purpose of this analysis is to facilitate public comment on
the proposed Order. The analysis is not intended to constitute an
official interpretation of the agreement and proposed Order or to
modify their terms in any way. Further, the proposed Consent
Order has been entered into for settlement purposes only and does
not constitute an admission by any respondent that said
respondent violated the law or that the facts alleged in the
Complaint (other than jurisdictional facts) are true.

The Complaint
The allegations of the Complaint are summarized below.
White Sands is a physician-hospital organization (PHO),

consisting of Alamogordo Physicians, an independent practice
association (IPA); Gerald Champion Regional Medical Center
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(Gerald Champion), the sole hospital in the Alamogordo area,
which is located in south-central New Mexico; and 31 non-
physician health care providers, including all five nurse
anesthetists in the Alamogordo area. White Sands was organized
in 1996 to “develop pricing policies and . . . negotiate and enter
into Managed Care Contracts” on behalf of its members.

Alamogordo Physicians is composed of 45 physicians,
representing 84% percent of all physicians independently
practicing (that is, those not employed by area hospitals) in and
around the Alamogordo area. Dacite provides consulting and
payor contracting services to White Sands. Mr. Laurenza is the
founder and President of Dacite, and the General Manager and
principal contract negotiator for White Sands.

White Sands’ members refuse to deal with health plans on an
individual basis. Instead, Mr. Laurenza negotiates price and other
contract terms with health plans that desire to contract with White
Sands’ members. Contract terms for physician services that Mr.
Laurenza negotiates for White Sands are presented to the White
Sands’ Board of Managers for approval after acceptance by the
Alamogordo Physicians’ Board of Directors. Mr. Laurenza also
negotiates contract provisions, including fees, on behalf of
independently practicing non-physician health care providers,
namely nurse anesthetists. Respondents have orchestrated
collective agreements on fees and other terms of dealing with
health plans, carried out collective negotiations with health plans,
and orchestrated refusals to deal and threats to refuse to deal with
health plans that resisted respondents’ desired terms. Although
White Sands purported to operate as a “messenger model,” — that
is, an arrangement that does not facilitate horizontal agreements
on price — it engaged in various actions that demonstrated or
orchestrated such agreements.'

' Some arrangements can facilitate contracting between health
care providers and payors without fostering an illegal agreement
among competing physicians on fees or fee-related terms. One
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Respondents have repeatedly succeeded in forcing numerous
health plans to raise fees paid to White Sands’ members, and
thereby raised the cost of medical care in the Alamogordo area.
They have been successful in “leverag[ing] the collective power of
the members in obtaining more favorable reimbursement rates
than could be negotiated . . . individually.”

White Sands engaged in no efficiency-enhancing integration
sufficient to justify respondents’ joint negotiation of fees. By
orchestrating agreements among White Sands members to deal
only on collectively-determined terms, and actual or threatened
refusals to deal with health plans that would not meet those terms,
respondents have violated Section 5 of the FTC Act.

The Proposed Consent Order

The proposed Order is designed to remedy the illegal conduct
charged in the Complaint and prevent its recurrence. It is similar
to recent consent orders that the Commission has issued to settle
charges that physician groups engaged in unlawful agreements to
raise fees they receive from health plans. Unlike recent consent
orders, however, this Order also settles charges that non-physician
health care providers engaged in unlawful price agreements as
well. The Order also includes temporary “fencing-in” relief to
ensure that the alleged unlawful conduct by respondents does not
continue.

The proposed Order’s specific provisions are as follows:

Paragraph II.A prohibits respondents from entering into or
facilitating any agreement between or among any health care

such approach, sometimes referred to as a “messenger model”
arrangement, is described in the 1996 Statements of Antitrust
Enforcement Policy in Health Care jointly issued by the Federal
Trade Commission and U.S. Department of Justice, at 125. See
http://www.ftc.gov/reports/hlth3s.htm#8.
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providers: (1) to negotiate with payors on any health care
provider’s behalf; (2) to deal, not to deal, or threaten not to deal
with payors; (3) on what terms to deal with any payor; or (4) not
to deal individually with any payor, or to deal with any payor only
through an arrangement involving the respondents.

Other parts of Paragraph II reinforce these general prohibitions.
Paragraph II.B prohibits the respondents from facilitating
exchanges of information between health care providers
concerning whether, or on what terms, to contract with a payor.
Paragraph II.C bars attempts to engage in any action prohibited by
Paragraph II.A or II.B, and Paragraph IL.D proscribes inducing
anyone to engage in any action prohibited by Paragraphs I1.A
through I1.C.

As in other Commission orders addressing health care
providers’ collective bargaining with health care purchasers,
certain kinds of agreements are excluded from the general bar on
joint negotiations. First, respondents would not be precluded
from engaging in conduct that is reasonably necessary to form or
participate in legitimate joint contracting arrangements among
competing health care providers, whether a “qualified risk-sharing
joint arrangement” or a “qualified clinically-integrated joint
arrangement.” The arrangement, however, must not facilitate the
refusal of, or restrict, participants from contracting with payors
outside of the arrangement.

As defined in the proposed Order, a “qualified risk-sharing
joint arrangement” possesses two key characteristics. First, all
participants must share substantial financial risk through the
arrangement, such that the arrangement creates incentives for the
participants jointly to control costs and improve quality by
managing the provision of services. Second, any agreement
concerning reimbursement or other terms or conditions of dealing
must be reasonably necessary to obtain significant efficiencies
through the joint arrangement.
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A “qualified clinically-integrated joint arrangement,” on the
other hand, need not involve any sharing of financial risk.
Instead, as defined in the proposed Order, participants must
participate in active and ongoing programs to evaluate and modify
their clinical practice patterns in order to control costs and ensure
the quality of services provided, and the arrangement must create
a high degree of interdependence and cooperation among
participants. As with qualified risk-sharing arrangements, any
agreement concerning price or other terms of dealing must be
reasonably necessary to achieve the efficiency goals of the joint
arrangement.

Also, because the Order is intended to reach agreements among
horizontal competitors, Paragraph II would not bar agreements
that only involve health care providers who are part of the same
medical group practice (defined in Paragraph LE).

Paragraph III, for a period of three years, bars Dacite and Mr.
Laurenza from negotiating with any payor on behalf of White
Sands, Alamogordo Physicians, or any White Sands or
Alamogordo Physicians member; and from advising any White
Sands or Alamogordo Physicians member to accept or reject any
term, condition, or requirement of dealing with any payor. This
temporary “fencing-in” relief is included to ensure that the alleged
unlawful conduct by these respondents does not continue.

Paragraph IV, for a period of three years, requires respondents
to notify the Commission before entering into any arrangement to
act as a messenger, or as an agent on behalf of any health care
providers, with payors regarding contracts. Paragraph IV sets out
the information necessary to make the notification complete.

Paragraph V, which applies only to White Sands, requires
White Sands to distribute the Complaint and Order to all health
care providers who have participated in White Sands, and to
payors that negotiated contracts with White Sands or indicated an
interest in contracting with White Sands. Paragraph V.B requires
White Sands, at any payor’s request and without penalty, or within
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one year after the Order is made final, to terminate its current
contracts. Paragraph V.C requires White Sands to distribute payor
requests for contract termination to all health care providers who
participate in White Sands, and, in the event that White Sands
fails to comply with the requirements of Paragraph V due to
dissolution or cessation of business, Alamogordo Physicians is
required to do so.

Paragraph VIrequires Alamogordo Physicians to notify the
Commission of any change in Alamogordo Physicians that may
affect its compliance with the Order, such as dissolution. In the
event that White Sands or Alamagordo Physicians fails to comply
with the requirements of Paragraph V, or Alamogordo Physicians
fails to comply with Paragraph VI, Paragraph VII would require
Mr. Laurenza to do so.

Paragraph VIII generally requires Dacite to distribute the
Complaint and Order to health care providers who have
participated in any group that has been represented by Dacite since
January 1, 2003, and to each payor with which Dactite has dealt
since January 1, 2003, for the purpose of contracting. In the event
that Dacite fails to comply with the requirements of Paragraph
VIII, Paragraph IX would require Mr. Laurenza to do so.

Paragraphs V.E, V.F, VIILC, VIIL.D, X, and XI of the proposed
Order impose various obligations on respondents to report or
provide access to information to the Commission to facilitate
monitoring respondents’ compliance with the Order.

The proposed Order will expire in 20 years.



GENZYME CORPORATION, ET AL. 49

Complaint

IN THE MATTER OF

GENZYME CORPORATION, ET AL.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket C-4128; File No. 0410083
Complaint, December 20, 2004--Decision, January 31, 2005

This consent order, among other things, requires Respondent Genzyme to
divest to Schering AG all of its contractual and decision-making rights
regarding Campath® -- a monoclonal antibody immunosuppressant drug that is
used to suppress the immune system and reduce the likelihood of rejection of a
transplanted organ -- for solid organ transplant, including its portion of the
earnings from sales of Campath® in solid organ transplant. An accompanying
Order to Hold Separate and Maintain Assets requires Respondent Genzyme to
hold separate and maintain the viability of the Campath® solid organ transplant
assets until their transfer to Schering, and prohibits the exchange of certain
material confidential information between Respondent Genzyme and Schering.

Participants

For the Commission: Norman A. Armstrong, Jr., Paul R.
Frontczak, Stephanie C. Bovee, Tammy L. Imhoff, Sylvia M.
Brooks, Eric D. Rohlck, Jennifer Lee, Jordan Coyle, Matthew J.
Reilly, Michael R. Moiseyev, Daniel P. Ducore, and Mark
Hertzendorf.

For the Respondents: Michael L. Weiner and Jill A. Ross,
Skadden, Arps, Slate, Meagher & Flom, and David M. Foster,
Fulbright & Jaworski L.L.P.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade Commission
Act, and its authority thereunder, the Federal Trade Commission
(“Commission”), having reason to believe that Respondent
Genzyme Corporation (“Genzyme”), a corporation subject to the
jurisdiction of the Commission, has agreed to acquire Respondent
ILEX Oncology, Inc. (“Ilex), a corporation subject to the
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jurisdiction of the Commission, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act (“FTC Act”), as amended, 15
U.S.C. § 45, and it appearing to the Commission that a proceeding
in respect thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:

I. DEFINITIONS

1. “Acute rejection” means a sudden injury to the transplanted
organ that, if not treated, can cause loss of the organ.

2. “Bone Marrow Transplant” means blood and marrow
transplantation including, but not limited to, the transplantation of
stem cells, bone marrow, peripheral blood, and cord blood.

3. “Campath” means Ilex’s trademarked and patented drug
Campath 1H, a humanized monoclonal antibody directed against
CD-52 and any product containing such antibody as an active
ingredient and any dose form or prescription thereof.

4. “Commission” means the Federal Trade Commission.

5. “FDA” means the United States Food and Drug
Administration.

6. “Induction therapy” means the use of an acute therapy drug
before, during, and/or immediately after a SOT procedure to
suppress the immune system and decrease the likelihood of
rejection of the transplanted organ.

7. “Off-label” means the use of a drug for a purpose other than
the indication or indications for which the drug has received
marketing approval from the FDA.

8. “Respondents” means Genzyme and Ilex individually and
collectively.
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9. “Schering” means Schering AG, a corporation organized,
existing, and doing business under and by virtue of the laws of
Germany, with its office and principal place of business located at
D-13345 Berlin, Germany. Schering includes, but is not limited
to, its United States affiliates Berlex, Inc., and Berlex
Laboratories, LLC, with headquarters in Montville, NJ.

10. “SOT” means solid organ transplant and refers to
transplantation procedures related to solid organs including, but
not limited to, heart, intestine, kidney, liver, lung, and pancreas.
SOT does not include Bone Marrow Transplant.

11. “SOT acute therapy” means the use of an
immunosuppressant drug in solid organ transplant either as an
induction therapy or as an acute rejection treatment.

12. “T-cell depleting drugs” means a class of drugs that work
by killing, or depleting, T-lymphocytes, a type of white blood cell
that attacks foreign cells, such as a transplanted organ.

13. “Thymoglobulin” means Genzyme’s trademarked and
patented drug Thymoglobulin, a humanized polyclonal antibody
directed against antigens expressed on human T-lymphocytes and
any dose form, prescription, or line extension thereof.

II. RESPONDENTS

14. Respondent Genzyme is a corporation organized, existing,
and doing business under and by virtue of the laws of the state of
Massachusetts, with its office and principal place of business
located at 500 Kendall Street, Cambridge, Massachusetts 02142.
Genzyme, among other things, is engaged in the research,
development, marketing, and sale of human pharmaceutical
products, including SOT acute therapy drugs.

15. Respondent Ilex is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at
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4545 Horizon Hill Blvd., San Antonio, Texas 78229. Ilex, among
other things, is engaged in the research, development, marketing,
and sale of human pharmaceutical products, including SOT acute
therapy drugs.

16. Respondents are, and at all times relevant herein have
been, engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act as amended, 15 U.S.C. §12, and are
corporations whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

III. THE PROPOSED ACQUISITION

17. On February 26, 2004, Genzyme and Ilex entered into a
stock-for-stock merger agreement (the “Purchase Agreement”)
whereby Genzyme agreed to acquire Ilex in a transaction valued at
approximately $1 billion (the “Acquisition”).

IV. THE RELEVANT MARKET

18. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
research, development, manufacture, and sale of SOT acute
therapy drugs.

19. For the purposes of this Complaint, the United States is
the relevant geographic area in which to analyze the effects of the
Acquisition in the relevant line of commerce.

V. THE STRUCTURE OF THE MARKET

20. The market for SOT acute therapy drugs is highly
concentrated as measured by the Herfindahl-Hirschman Index
(“HHI”). Genzyme, with its T-cell depleting drug
Thymoglobulin, is the leading supplier in the market for the
research, development, marketing, and sale of SOT acute therapy
drugs in the United States, capturing approximately 45% of that
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market. Ilex is also a significant supplier in the market for SOT
acute therapy drugs, with its T-cell depleting drug, Campath.
Approved by the FDA for the treatment of Chronic Lymphocytic
Leukemia (“CLL”), Campath is used off-label as a SOT acute
therapy drug, and currently has an approximately 8% share of that
market. Market participants anticipate that Campath’s share of the
SOT acute therapy drug market will increase significantly in the
near future. Ilex has a distribution and development agreement
for Campath with Schering. As part of this agreement, Schering
is solely responsible for the marketing and distribution of
Campath in the United States.

VI. ENTRY CONDITIONS

21. Entry into the relevant line of commerce described in
Paragraph 18 would not be timely, likely, or sufficient in its
magnitude, character and scope to deter or counteract the anti-
competitive effects of the Acquisition. Developing a drug,
obtaining FDA approval, and convincing doctors to prescribe the
drug, takes significantly longer than two years.

VII. EFFECTS OF THE ACQUISITION

22. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant market in violation of Section 7 of the Clayton Act,
as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45, in the following ways, among others:

a. eliminating actual, direct and substantial competition
between Genzyme and Ilex in the market for the
research, development, marketing and sale of SOT acute
therapy drugs;

b. increasing the ability of the merged entity to unilaterally
raise prices of SOT acute therapy drugs; and

c. reducing innovation in the relevant market.
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VIII. VIOLATIONS CHARGED

23. The Purchase Agreement described in Paragraph 17
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

24. The Acquisition described in Paragraph 17, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twentieth day of December,
2004, issues its Complaint against said Respondents.
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DECISION AND ORDER

The Federal Trade Commission (“Commission’) having
initiated an investigation of the proposed acquisition by
Respondent Genzyme Corporation (“Genzyme”) of Respondent
ILEX Oncology, Inc. (“ILEX”), hereinafter referred to as
“Respondents,” which has a distribution contract with Schering
AG, through its wholly owned United States subsidiary, Berlex,
Inc., and Respondents having been furnished thereafter with a
copy of a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondent
Genzyme and Respondent ILEX with violations of Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Hold Separate and Maintain Assets
(“Hold Separate Order” attached to this Order as Appendix I), and
having accepted the executed Consent Agreement and placed such
Consent Agreement on the public record for a period of thirty (30)
days for the receipt and consideration of public comments, and
having duly considered the comments received from an interested
person pursuant to section 2.34 of its Rules, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
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Decision and Order (“Order”):

1. Respondent Genzyme Corporation is a corporation
organized, existing and doing business under and by virtue of the
laws of the Commonwealth of Massachusetts, with its office and
principal place of business located at 500 Kendall Street,
Cambridge, Massachusetts 02142.

2. Respondent ILEX Oncology, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place
of business located at 4545 Horizon Hill Blvd., San Antonio,
Texas 78229.

3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following

definitions shall apply:

A. “Genzyme” means Genzyme Corporation, its directors,
officers, employees, agents, attorneys, representatives,
predecessors, successors, and assigns; its joint ventures,
subsidiaries, divisions, groups and affiliates controlled by
Genzyme Corporation, and the respective directors, officers,
employees, agents, attorneys, representatives, predecessors,
successors, and assigns of each. After the Acquisition,
Genzyme shall include ILEX.

B. “ILEX” means ILEX Oncology, Inc., its directors, officers,
employees, agents, attorneys, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by ILEX
Oncology, Inc., and the respective directors, officers,
employees, agents, attorneys, representatives, predecessors,
successors, and assigns of each. After the Acquisition Date,
ILEX shall mean the assets and businesses of ILEX that
have been acquired by Genzyme.

C. “Schering” means Schering AG, a corporation organized,
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existing and doing business under and by virtue of the laws
of Germany, with its office and principal place of business
located at D-13342 Berlin, Germany. Schering includes,
but is not limited to, its United States affiliates Berlex, Inc.
and Berlex Laboratories, LLC, with headquarters in
Montville, NJ.

D. “Respondent Genzyme” shall mean Genzyme, and
Genzyme and ILEX after the Acquisition.

E. “Commission” means the Federal Trade Commission.

F. “Acquirer” means Schering or any other entity that receives
the prior approval of the Commission to acquire the
Campath SOT Earnings pursuant to Paragraph III. of this
Order.

G. “Acquisition” means the proposed acquisition by Genzyme
of ILEX pursuant to the Merger Agreement dated February
26, 2004, by and among Respondent Genzyme and
Respondent ILEX.

H. “Acquisition Date” means the date the Acquisition is
consummated.

I. “Bone Marrow Transplant” means blood and marrow
transplantation including, but not limited to, the
transplantation of stem cells, bone marrow, peripheral
blood, and cord blood.

J. “Campath” means ILEX’s trademarked and patented drug
Campath 1H, a humanized monoclonal antibody directed
against CD-52 and any product containing such antibody as
an active ingredient, and any dose form or prescription
thereof.

K. “Campath Earnings” means the U.S. sales of Campath less
certain costs and expenses as described in the Revised
Distribution Agreement, including, among other things, the
expenses Schering incurs in marketing and selling Campath.

L. “Campath Intellectual Property” means all of the following
related to Campath, to the extent owned, controlled, or
licensed by Respondents:

1.Patents;
2.copyrights;
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3.Campath Trademarks; and

4.trade secrets, know-how, techniques, data, inventions, practices,
methods and other confidential or proprietary technical, business,
research, development and other information, and all rights in any
jurisdiction to limit the use or disclosure thereof.

M.“Campath Manufacturing Technology” means all
technology, trade secrets, know-how, and proprietary
information related to the manufacture, validation,
packaging, release testing, stability, and shelf life of
Campath including Campath’s formulation, in existence and
in the possession of Respondents as of the Effective Date,
including, but not limited to, manufacturing records,
sampling records, standard operating procedures, and batch
records related to the manufacturing process, and supplier
lists.

N. “Campath Non-SOT” means Campath that is sold for
purposes of treating patients for any therapy, procedure, or
protocol other than a SOT.

0. “Campath Non-SOT Earnings” means the Campath
Earnings minus the Campath SOT Earnings.

P. “Campath Scientific and Regulatory Material” means all
technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory, and clinical trial
materials and information in existence and in the possession
of Respondent(s) as of the Effective Date, to the extent
related to Campath and all rights thereto, in any and all
jurisdictions.

Q. “Campath SOT” means Campath that is used in treating
patients before, during, or after a SOT.

R. “Campath SOT Assets” includes the following:

1.The Campath SOT License; and
2.The Campath SOT Earnings.

S. “Campath SOT Earnings” means the U.S. sales of Campath
for SOT less certain costs and expenses as described in the
Revised Distribution Agreement, including, among other
things, the expenses Schering incurs in marketing and
selling Campath SOT.

T. “Campath SOT Formula” means the formula that will be
used as a basis for the Monitor and Schering to account for
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the U.S. sales of Campath SOT as described in the Revised
Distribution Agreement.

U. “Campath SOT License” means all of ILEX’s rights, title,
and interest in and to all assets related to ILEX’s worldwide
business related to Campath SOT, to the extent legally
transferable, including the research, development,
manufacture, distribution, marketing, or sale of Campath
SOT, including, without limitation, the following:

1.a fully paid, and royalty-free worldwide license with the rights
to sublicense all Campath Intellectual Property and Campath
Trade Dress to make, distribute, offer for sale, promote, advertise,
sell, import, export, or have used, made, distributed, offered for
sale, promoted, advertised, sold, imported, or exported Campath
SOT anywhere in the world;

2.access to and copies of Campath Scientific and Regulatory
Materials;

3.FDA rights of reference or use to Campath; access to and copies
of all of ILEX’s books, records, and files related to Campath
development, including, but not limited to, the following specified
documents: the product registrations; pharmacology and
toxicology data contained in all BLAs, ABLAs, SBLAs, and
MAAs; all data submitted to and all correspondence with the
FDA and other governmental agencies; all validation documents
and data; all market studies; all sales histories, including, without
limitation, clinical data, and sales force call activity, for Campath
from January 1, 2001, through the Effective Date, and quality
control histories pertaining to Campath owned by, or in the
possession or control of, Respondents, or to which Respondents
have a right of access, in each case such as is in existence as of
the Effective Date;

4.Campath Manufacturing Technology (if and when Respondents
receive such information).

V. “Campath Trade Dress” means the trade dress of Campath
to the extent owned, controlled or licensed by Respondents,
including, but not limited to, product packaging associated
with the sale of Campath worldwide and the lettering of
Campath’s trade name or brand name.

W.“Campath Trademarks” means, to the extent owned,
controlled or licensed by Respondents, all proprietary
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names or designations, trademarks, tradenames, and brand
names for Campath, including registrations and applications
for registration therefor (and all renewals, modifications,
and extensions thereof) and all common law rights, and the
goodwill symbolized thereby and associated therewith.

X. “Confidential Business Information” means all information
owned by, or in the possession or control of Schering that is
not in the public domain related to the research,
development, manufacture, marketing, commercialization,
distribution, importation, exportation, cost, pricing, supply,
sales, sales support, after-sale servicing, or use of Campath
SOT.

Y. “Distribution Agreement” means the Distribution and
Development Agreement entered into as of August 23, 1999
(as amended on December 19, 2000, and January 29, 2003)
by and between ILEX Pharmaceuticals, L.P., as successor
to L&I Partners, L.P., and Schering.

Z. “Divestiture Agreement” means the Revised Distribution
Agreement or any agreement between the Respondents or
the Divestiture Trustee and an Acquirer, as well as all
amendments, exhibits, attachments, agreements, and
schedules thereto, that have been approved by the
Commission, related to the divestiture of the Campath SOT
Assets.

AA.“Divestiture Trustee” means the trustee appointed by the

Commission pursuant to Paragraph III. of this Order.

BB. “Effective Date” means the date on which Respondent
Genzyme divests to Schering or a Divestiture Trustee
divests to an Acquirer the Campath SOT Assets
completely and as required by Paragraph II. or III. of this
Order.

CC. “FDA” means the United States Food and Drug
Administration or any successor agency with
responsibilities comparable to those of the United States
Food and Drug Administration.

DD.“Held Separate Amount” means seven and one-half (7.5)
percent of the U.S. sales of Campath from the Acquisition
Date until the end of the Hold Separate Period.

EE. “Hold Separate Period” means the time period during
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which the Hold Separate is in effect, which shall begin as
of the date the Acquisition occurs and terminate pursuant
to Paragraph VI of the Hold Separate Order.

FF. “Monitor” means the person or entity appointed pursuant
to the Order to Hold Separate and Maintain Assets in this
matter.

GG. “Pacific Rim” means the following countries: Bhutan,
Cambodia, Indonesia, Japan, Laos, Malaysia, Maldives,
Mongolia, Myanmar (Burma), Nepal, North Korea,
Peoples Republic of China, the Philippines, Republic of
China (Taiwan), South Korea, Thailand, and Vietnam.

HH. “Patents” means all patents, patent applications, and
statutory invention registrations, in each case existing as
of the Effective Date (except where this Order specifies a
different time), and includes all reissues, divisions,
continuations, continuations-in-part, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, all rights therein
provided by international treaties and conventions, and all
rights to obtain and file for patents and registrations
thereto in the world, related to Campath as of the Effective
Date.

II. “Revised Distribution Agreement” means the Distribution
and Development Agreement by and between Respondents
and Schering, as amended by Amendment No. 3 dated
November 23, 2004, and attached as Confidential Appendix
IL to this Order.

JJ.“SOT” means solid organ transplant and refers to
transplantation procedures related to solid organs including,
but not limited to, heart, intestine, kidney, liver, lung, and
pancreas. SOT does not include Bone Marrow Transplant.

KK.“UNOS Data” means data compiled by the United
Network for Organ Sharing or its successor or equivalent.

II.
IT IS FURTHER ORDERED that:

A. No later than one (1) day after the Acquisition Date,
Respondent Genzyme shall divest the Campath SOT Assets,
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in good faith, to Schering pursuant to and in accordance
with the Revised Distribution Agreement (which agreement
shall not vary or contradict, or be construed to vary or
contradict, the terms of this Order) which is incorporated by
reference to this Order and made a part hereof. Pursuant to
this divestiture, Respondent Genzyme shall, among other
things:
1.not exercise any veto rights or otherwise interfere with or
impede Schering’s exclusive rights to control the development of,
and conduct sales and marketing activities of Campath SOT;
2.relinquish its rights to Campath SOT Earnings;
3.divest, at Schering’s option, all of Respondent Genzyme’s
interest in the net sales of Campath for SOT sold outside of the
United States and the Pacific Rim (hereinafter “Such Areas”), as
described in the Revised Distribution Agreement;

PROVIDED, HOWEVER, Genzyme shall (a) be
reimbursed for all development expenses it has incurred in
connection with the development of Campath SOT for
Such Areas and shall not be required to incur any
additional non-reimbursable expenses for Campath SOT
for Such Areas, and (b) not be required to pay for the
calculations and accounting to determine the income from
Campath SOT in Such Areas.
4.establish the Campath SOT Formula and agree to pay for the
UNOS Data, the Monitor, and the collection of inputs and any
other things necessary to determine the Campath SOT Earnings in
the United States as described in the Revised Distribution
Agreement;
PROVIDED, HOWEVER, that nothing in this Order shall
prohibit Respondents and Schering from agreeing that (a)
Schering shall pay for or reimburse Respondents for up to
one-half of the costs of the Monitor and all of the other
costs described in this subparagraph II.A.4., and (b)
Schering may be liable pursuant to the Distribution
Agreement and Revised Distribution Agreement to
reimburse Respondents for Schering’s share of the costs
described in this subparagraph II.A 4. if Schering fails to
pay such costs.
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5.Respondents shall take no action to interfere with or impede the
Monitor's ability to monitor Respondents’ compliance with the
Hold Separate Order and this Order or otherwise to perform
his/her duties and responsibilities consistent with the terms of the
Hold Separate Order and this Order.

6.not manufacture Campath without:

a. having obtained the prior written consent of Schering,
PROVIDED, HOWEVER, that such consent shall not
be required to the extent that it has been unreasonably
withheld or made contingent upon or tied to issues not
related to Campath manufacturing; and

b. giving the Commission:

(1)notice, within thirty (30) days, that Respondent
Genzyme has given notice, pursuant to section 6.13 of
the Distribution Agreement, that it intends to
terminate the current contract manufacturing
agreement for Campath;

(2)copies, within thirty (30) days, of any documents
Schering provides Respondent Genzyme pursuant to
section 6.13 of the Distribution Agreement; and

(3)sixty (60) days notice prior to the start of such
manufacturing.

7.not receive or use any Confidential Business Information.

PROVIDED, HOWEVER, Respondent Genzyme may

receive information and be involved in the decision-

making related to Campath Non-SOT including, but not
limited to, pricing information, except that which is

precluded in this Paragraph II.;

PROVIDED FURTHER, HOWEVER, if Campath SOT

worldwide sales account for twenty-five percent (25%) of

Campath sales for all indications worldwide in any

calendar quarter, Respondent Genzyme shall: (i) notify the

Commission and the Monitor; and (ii) for the duration of

the Order, be prohibited from receiving information and

exercising any decision-making rights that may affect

Campath SOT, including pricing information.

B. During the Hold Separate Period, Schering shall continue to
retain the designated income Schering receives from sales
of Campath as described in the Revised Distribution
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Agreement.

. The Held Separate Amount shall continue to remain with

Schering until the Monitor has collected the applicable data
to input into the Campath SOT Formula whereby the
amount of Campath SOT Earnings generated by Campath
SOT sales since the Acquisition Date will have been
accounted for, and future Campath SOT Earnings can be
accounted for and collected by Schering. Within five (5)
days after the Monitor, the Commission Staff, and Schering
have approved these procedures, Respondent Genzyme
shall have the right to receive from Schering, as described
in the Revised Distribution Agreement, the appropriate
percentage of the Held Separate Amount not attributed to
SOT sales. PROVIDED, HOWEVER, Schering’s approval
shall not be required to the extent that it is unreasonably
withheld or made contingent upon or tied to issues not
related to such accounting procedures

. The Monitor Agreement, entered into pursuant to the Hold

Separate Order in this matter, shall require continued
accounting by the Monitor of the Campath SOT Earnings
on a periodic basis, including any adjustments in the
Campath SOT Formula and data inputs as are necessary.
PROVIDED, HOWEVER, nothing in this Order or the Hold
Separate Order shall prohibit Respondents from engaging
an independent auditor at their own expense, which auditor
shall be subject to appropriate covenants precluding the
disclosure of any Confidential Business Information to
Respondents, to verify the methods used to calculate the
Campath SOT Earnings and that the amount of Campath
SOT Earnings gathered by Schering is consistent with those
calculations.

. Prior to the Effective Date, Respondent Genzyme shall

secure all consents and waivers from all entities that are
necessary for the divestiture of the Campath SOT Assets
pursuant to this Order.

. Each of Respondents’ employees having access to

Confidential Business Information, whether directly or
indirectly, must maintain such information on a confidential
basis, and such employees shall be prohibited from
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providing, discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any other of
Respondent Genzyme’s employees involved in Respondent
Genzyme’s SOT business. Respondents shall cause each of
Respondents’ employees having access to Confidential
Business Information to submit to the Commission a signed
statement that the individual will maintain the
confidentiality required by the terms and conditions of the
Hold Separate Order and of this Order. These individuals
shall not be involved in any way in the management,
production, distribution, sale, marketing, or financial
operations of Respondent Genzyme’s competing SOT
products.

G. If, at the time the Commission determines to make this
Order final, the Commission notifies Respondent Genzyme
that Schering is not an acceptable acquirer of the Campath
SOT Assets or that the manner in which the divestiture was
accomplished is not acceptable, then, after receipt of such
written notification:

1.Respondent Genzyme shall immediately notify Schering of the
notice received from the Commission and shall as soon as
practicable effect the rescission of the Revised Distribution
Agreement;

2.Respondent Genzyme shall have the Monitor hold separate the
Held Separate Amount in an interest-bearing escrow account
pending the divestiture of the Campath SOT Assets;
3.Respondent Genzyme shall, within six (6) months from the date
this Order becomes final, divest the Campath SOT License, at no
minimum price, to an acquirer that receives the prior approval of
the Commission and in a manner that receives the prior approval
of the Commission; and

4.Respondent Genzyme shall, within six (6) months from the date
this Order becomes final, divest the Campath SOT Earnings, at no
minimum price, to an acquirer that receives the prior approval of
the Commission and in a manner that receives the prior approval
of the Commission.

H. Any Divestiture Agreement shall be deemed incorporated
into this Order. Any failure by Respondents to comply with
any term of the Divestiture Agreement shall constitute a



66 FEDERAL TRADE COMMISSION DECISION
VOLUME 139

Decision and Order

failure to comply with this Order.

I. Pending divestiture of all Campath SOT Assets,
Respondents shall take such actions as are necessary to
maintain the viability and marketability of the Campath
SOT Assets and to prevent the destruction, removal,
wasting, deterioration, or impairment of any of the Campath
SOT Assets.

J. The purpose of the divestiture of the Campath SOT Assets
is to ensure the continued independent sales and
development of Campath SOT in the same manner in which
it was engaged before the Acquisition Date, to ensure the
future development, promotion and marketing (as is legal)
of Campath SOT by an entity independent of Respondents,
and to remedy the lessening of competition resulting from
the Acquisition as alleged in the Commission’s Complaint.

I1I.

IT IS FURTHER ORDERED that:

If Respondent Genzyme has not fully complied with the
obligations to divest the Campath SOT Assets as required by
Paragraph II. or IV.D. of this Order, the Commission may appoint
a Divestiture Trustee to divest the Campath SOT Assets in a
manner that satisfies the requirements of Paragraph II. and IV. In
the event that the Commission or the Attorney General brings an
action pursuant to § 5(1) of the Federal Trade Commission Act, 15
U.S.C. § 45(1), or any other statute enforced by the Commission,
Respondents shall consent to the appointment of a Divestiture
Trustee in such action to divest the Campath SOT Assets and
enter into a Divestiture Agreement. Neither the appointment of a
Divestiture Trustee nor a decision not to appoint a Divestiture
Trustee under this Paragraph IIL shall preclude the Commission
or the Attorney General from seeking civil penalties or any other
relief available to it, including a court-appointed Divestiture
Trustee, pursuant to § 5(1) of the Federal Trade Commission Act,
or any other statute enforced by the Commission, for any failure
by Respondents to comply with this Order.

A. The Commission shall select the Divestiture Trustee,

subject to the consent of Respondent Genzyme, which
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consent shall not be unreasonably withheld. The

Divestiture Trustee shall be a person with experience and

expertise in acquisitions and divestitures. If Respondent

Genzyme has not opposed, in writing, including the reasons

for opposing, the selection of any proposed Divestiture

Trustee within ten (10) days after notice by the staff of the

Commission to Respondent Genzyme of the identity of any

proposed Divestiture Trustee, Respondent Genzyme shall

be deemed to have consented to the selection of the
proposed Divestiture Trustee.

. Not later than ten (10) days after the appointment of a

Divestiture Trustee, Respondent Genzyme shall execute a

trust agreement that, subject to the prior approval of the

Commission and, in the case of a court-appointed

Divestiture Trustee, of the court, transfers to the Divestiture

Trustee all rights and powers necessary to permit the

Divestiture Trustee to effect the divestiture required by

Paragraph II. of this Order.

. If a Divestiture Trustee is appointed by the Commission or

a court pursuant to this Paragraph III., Respondent

Genzyme shall consent to the following terms and

conditions regarding the Divestiture Trustee’s powers,

duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to divest the Campath SOT Assets and enter
into a Divestiture Agreement.

2. The Divestiture Trustee shall have one (1) year after the
date the Commission, or a court, approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior approval
of the Commission. If, however, at the end of the one
(1) year period, the Divestiture Trustee has submitted a
plan of divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture period
may be extended by the Commission, or, in the case of a
court-appointed Divestiture Trustee, by the court;
PROVIDED, HOWEVER, the Commission may extend
the divestiture period only two (2) times.
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3. Subject to any demonstrated legally recognized

privilege, the Divestiture Trustee shall have full and
complete access to the personnel, books, records and
facilities related to the relevant assets that are required to
be divested by this Order and to any other relevant
information, as the Divestiture Trustee may request.
Respondents shall develop such financial or other
information as the Divestiture Trustee may request and
shall cooperate with the Divestiture Trustee. Respondent
Genzyme shall take no action to interfere with or impede
the Divestiture Trustee’s accomplishment of the
divestiture. Any delays in divestiture caused by
Respondent Genzyme shall extend the time for
divestiture under this Paragraph III. in an amount equal
to the delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.

. The Divestiture Trustee shall use commercially
reasonable best efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to Respondent
Genzyme’s absolute and unconditional obligation to
divest expeditiously and at no minimum price. The
divestiture shall be made in the manner and to an
acquirer as required by this Order;

PROVIDED, HOWEVER, if the Divestiture Trustee

receives bona fide offers from more than one acquiring

entity, and if the Commission determines to approve more
than one such acquiring entity, the Divestiture Trustee
shall divest to the acquiring entity selected by Respondent

Genzyme from among those approved by the

Commission;

PROVIDED FURTHER, HOWEVER, that Respondent
Genzyme shall select such entity within five (5) days
after receiving notification of the Commission’s
approval.

. The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondent
Genzyme, on such reasonable and customary terms and
conditions as the Commission or a court may set. The



GENZYME CORPORATION, ET AL. 69

Decision and Order

Divestiture Trustee shall have the authority to employ, at
the cost and expense of Respondent Genzyme, such
consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives
and assistants as are necessary to carry out the
Divestiture Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies derived
from the divestiture and all expenses incurred. After
approval by the Commission and, in the case of a court-
appointed Divestiture Trustee, by the court, of the
account of the Divestiture Trustee, including fees for the
Divestiture Trustee’s services, all remaining monies shall
be paid at the direction of the Respondent Genzyme, and
the Divestiture Trustee’s power shall be terminated. The
compensation of the Divestiture Trustee shall be based at
least in significant part on a commission arrangement
contingent on the divestiture of all of the relevant assets
that are required to be divested by this Order.

. Respondent Genzyme shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the preparation for,
or defense of, any claim, whether or not resulting in any
liability, except to the extent that such losses, claims,
damages, liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

. The Divestiture Trustee shall act in a fiduciary capacity
for the benefit of the Commission.

. The Divestiture Trustee shall report in writing to
Respondent Genzyme and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s efforts to
accomplish the divestiture.
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10. Respondent Genzyme may require the Divestiture
Trustee and each of the Divestiture Trustee’s
consultants, accountants, attorneys and other
representatives and assistants to sign a customary
confidentiality agreement; PROVIDED, HOWEVER,
such agreement shall not restrict the Divestiture Trustee
from providing any information to the Commission.

D. If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission
may appoint a substitute Divestiture Trustee in the same
manner as provided in this Paragraph III.

E. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or
at the request of the Divestiture Trustee issue such
additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this
Order.

F. The Divestiture Trustee appointed pursuant to Paragraph
III. of this Order may be the same Person appointed as
Monitor pursuant to the relevant provisions of the Hold
Separate Order in this matter.

Iv.

IT IS FURTHER ORDERED that:

A. Respondent Genzyme shall not terminate the Distribution
Agreement, Revised Distribution Agreement, or the
Divestiture Agreement, if applicable, or reacquire the assets
divested pursuant to Paragraphs II. or III. of this Order
without receiving prior Commission approval.

B. Respondent Genzyme shall give the Commission notice
within one day of receiving notice from Schering of
Schering’s intention to terminate the Distribution
Agreement, Revised Distribution Agreement, or the
Divestiture Agreement, if applicable.

C. Upon receiving notice of Schering’s intention to terminate
the Distribution Agreement, Revised Distribution
Agreement, or the Divestiture Agreement, if applicable,
Respondent Genzyme shall establish, with Commission
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approval, procedures to hold separate the Campath SOT
Assets pending divestiture of the Campath SOT Assets as
required by Paragraph IV. D.

D. No later than the last to occur of (i) ninety (90) days after
receiving notice of Schering’s intention to terminate the
Distribution Agreement, Revised Distribution Agreement,
or the Divestiture Agreement, if applicable, or (ii) the
effective date of any termination by Schering of the
Distribution Agreement, Revised Distribution Agreement,
or the Divestiture Agreement, if applicable, Respondent
Genzyme shall divest the Campath SOT Assets and enter
into a new distribution agreement at no minimum price, to
an acquirer that receives the prior approval of the
Commission and in a manner that receives the prior
approval of the Commission;

PROVIDED, HOWEVER, if Respondent Genzyme has not
divested the Campath SOT Assets pursuant to this
Paragraph IV.D., a Divestiture Trustee may be appointed
pursuant to Paragraph II1. of this Order to divest the
Campath SOT Assets.

E. The purpose this Paragraph IV. is to ensure the continued
independent sales and development of Campath SOT in the
same manner in which it was engaged before the
Acquisition Date, to ensure the future development,
promotion and marketing (as is legal) of Campath SOT by
an entity independent of Respondents, and to remedy the
lessening of competition resulting from the Acquisition as
alleged in the Commission’s Complaint.

V.

IT IS FURTHER ORDERED that:

A. Respondent Genzyme shall, within thirty (30) days after the
date this Order becomes final, and every sixty (60) days
thereafter until Respondent Genzyme has fully complied
with Paragraphs II. and IIL. of this Order, submit to the
Commission a verified written report setting forth in detail
the manner and form in which it intends to comply, is
complying, and has complied with this Order. Respondent
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Genzyme shall submit at the same time a copy of its report
concerning compliance with this Order to the Monitor, if
any Monitor has been appointed pursuant to the Hold
Separate Order in this matter. Respondent Genzyme shall
include in its reports, among other things that are required
from time to time, a full description of the efforts being
made to comply with the relevant Paragraphs of the Order,
including a description of all substantive contacts or
negotiations related to the divestiture of the relevant assets
and the identity of all parties contacted. Respondent
Genzyme shall include in its reports copies of all written
communications to and from such parties, all internal
memoranda, and all reports and recommendations
concerning completing the obligations.

. Respondents shall, one year from the date this Order

becomes final and annually thereafter until the Order

terminates, submit a verified written report to the

Commission setting forth in detail the manner and form in

which each Respondent has complied and is complying

with this Order, and shall specifically include, among other
things and to the extent known by each Respondent, in such
reports:

1. The quantity of Campath and Campath Non-SOT sold in
the United States, on a monthly and quarterly basis;

2. The dollar amount of Campath Earnings and Campath
Non-SOT Earnings, on a monthly and quarterly basis;
and

3. All planning documents, Board presentations, and senior
management-level documents relating to Respondent
Genzyme’s plans for changing the manufacturing
location of Campath.

VI.

IT IS FURTHER ORDERED that Respondents shall notify

the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondents, (2) acquisition, merger or
consolidation of Respondents, or (3) any other change in the
Respondents that may affect compliance obligations arising out of
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the Order, including but not limited to assignment and the
creation or dissolution of subsidiaries.

VIIL.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice, Respondents shall permit any duly authorized
representative of the Commission:

A. access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondents related to
compliance with this Order; and

B. upon five (5) days’ notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.

VIII.

IT IS FURTHER ORDERED that this Order shall expire on
January 31, 2015.
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

Appendix I1
REVISED DISTRIBUTION AGREEMENT
[Redacted From Public Record Version But Incorporated By
Reference]
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Genzyme Corporation (“Genzyme”) of Respondent
ILEX Oncology, Inc. (“ILEX”), hereinafter referred to as
“Respondents,” who has a distribution contract with Schering AG,
through its wholly owned United States subsidiary, Berlex, Inc.
(“Schering”), and Respondents having been furnished thereafter
with a draft Complaint that the Bureau of Competition proposed
to present to the Commission for its consideration and that, if
issued by the Commission, would charge Respondent Genzyme
and Respondent ILEX with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondent
Genzyme and Respondent ILEX have violated the said Acts, and
that a Complaint should issue stating its charges in that respect,
and having such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues this Order to Hold Separate and Maintain Assets
(“Hold Separate Order”).

1. Respondent Genzyme Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of
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the Commonwealth of Massachusetts, with its office and
principal place of business located at 500 Kendall Street,
Cambridge, Massachusetts 02142.

Respondent ILEX Oncology, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of
the State of Delaware, with its office and principal place of
business located at 4545 Horizon Hill Blvd., San Antonio,
Texas 78229.

The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

I.

IT IS ORDERED that, as used in this Hold Separate Order,

the following definitions shall apply:

A. “Genzyme” means Genzyme Corporation, its directors,
officers, employees, agents, attorneys, representatives,
predecessors, successors, and assigns; its joint ventures,
subsidiaries, divisions, groups and affiliates controlled by
Genzyme Corporation, and the respective directors,
officers, employees, agents, attorneys, representatives,
predecessors, successors, and assigns of each. After the
Acquisition, Genzyme shall include ILEX.

B. “ILEX” means ILEX Oncology, Inc., its directors, officers,
employees, agents, attorneys, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by ILEX
Oncology, Inc., and the respective directors, officers,
employees, agents, attorneys, representatives, predecessors,
successors, and assigns of each. After the Acquisition Date,
ILEX shall mean the assets and businesses of ILEX that
have been acquired by Genzyme.

C. “Schering” means Schering AG, a corporation organized,
existing and doing business under and by virtue of the laws
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of Germany, with its office and principal place of business
located at D-13342 Berlin, Germany. Schering includes, but
is not limited to, its United States affiliates Berlex, Inc. and
Berlex Laboratories, LLC, with headquarters in Montville,
NIJ.

D. “Respondent Genzyme” shall mean Genzyme, and
Genzyme and ILEX after the Acquisition.

E. “Commission” means the Federal Trade Commission.

F. “Acquirer” means Schering or any other entity that receives
the prior approval of the Commission to acquire the
Campath SOT Earnings pursuant to Paragraph III. of the
Decision and Order.

G. “Acquisition” means the proposed acquisition by Genzyme
of ILEX pursuant to the Merger Agreement dated February
26, 2004, by and among Respondent Genzyme and
Respondent ILEX.

H. “Acquisition Date” means the date the Acquisition is
consummated.

I. “Bone Marrow Transplant” means blood and marrow
transplantation including, but not limited to, the
transplantation of stem cells, bone marrow, peripheral
blood, and cord blood.

J. “Campath” means ILEX’s trademarked and patented drug
Campath 1H, a humanized monoclonal antibody directed
against CD-52 and any product containing such antibody as
an active ingredient, and any dose form or prescription
thereof.

K. “Campath Earnings” means the U.S. sales of Campath less
certain costs and expenses as described in the Revised
Distribution Agreement, including, among other things,
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the expenses Schering incurs in marketing and selling
Campath.

L. “Campath Intellectual Property” means all of the following

M.

related to Campath, to the extent owned, controlled, or
licensed by Respondents:

1. Patents;
2. copyrights;
3. Campath Trademarks; and

4. trade secrets, know-how, techniques, data, inventions,

practices, methods and other confidential or proprietary
technical, business, research, development and other
information, and all rights in any jurisdiction to limit the
use or disclosure thereof.

“Campath Manufacturing Technology” means all
technology, trade secrets, know-how, and proprietary
information related to the manufacture, validation,
packaging, release testing, stability, and shelf life of
Campath including Campath’s formulation, in existence
and in the possession of Respondents as of the Effective
Date, including, but not limited to, manufacturing records,
sampling records, standard operating procedures, and
batch records related to the manufacturing process, and
supplier lists.

“Campath Non-SOT” means Campath that is sold for
purposes of treating patients for any therapy, procedure, or
protocol other than a SOT.

“Campath Non-SOT Earnings” means the Campath
Earnings minus the Campath SOT Earnings.
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. “Campath Scientific and Regulatory Material” means all

technological, scientific, chemical, biological,
pharmacological, toxicological, regulatory, and clinical trial
materials and information in existence and in the possession
of Respondent(s) as of the Effective Date, to the extent
related to Campath and all rights thereto, in any and all
jurisdictions.

“Campath SOT” means Campath that is used in treating
patients before, during, or after a SOT.

“Campath SOT Assets” includes the following:
1. The Campath SOT License; and
2. The Campath SOT Earnings.

“Campath SOT Earnings” means the U.S. sales of Campath
for SOT less certain costs and expenses as described in the
Revised Distribution Agreement, including, among other
things, the expenses Schering incurs in marketing and
selling Campath SOT.

“Campath SOT Formula” means the formula that will be
used as a basis for the Monitor and Schering to account for
the U.S. sales of Campath SOT as described in the Revised
Distribution Agreement.

“Campath SOT License” means all of ILEX’s rights, title,
and interest in and to all assets related to ILEX’s
worldwide business related to Campath SOT, to the extent
legally transferable, including the research, development,
manufacture, distribution, marketing, or sale of Campath
SOT, including, without limitation, the following:

1. a fully paid, and royalty-free worldwide license with the
rights to sublicense all Campath Intellectual Property and
Campath Trade Dress to make, distribute, offer for sale,
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promote, advertise, sell, import, export, or have used,
made, distributed, offered for sale, promoted, advertised,
sold, imported, or exported Campath SOT anywhere in
the world;

. access to and copies of Campath Scientific and

Regulatory Materials;

. FDA rights of reference or use to Campath,;

. access to and copies of all of ILEX’s books, records, and

files related to Campath development, including, but not
limited to, the following specified documents: the
product registrations; pharmacology and toxicology data
contained in all BLAs, ABLAs, SBLAs, and MAAs; all
data submitted to and all correspondence with the FDA
and other governmental agencies; all validation
documents and data; all market studies; all sales
histories, including, without limitation, clinical data, and
sales force call activity, for Campath from January 1,
2001, through the Effective Date, and quality control
histories pertaining to Campath owned by, or in the
possession or control of, Respondents, or to which
Respondents have a right of access, in each case such as
is in existence as of the Effective Date;

. Campath Manufacturing Technology (if and when
Respondents receive such information).

“Campath Trade Dress” means the trade dress of Campath
to the extent owned, controlled or licensed by
Respondents, including, but not limited to, product
packaging associated with the sale of Campath worldwide
and the lettering of Campath’s trade name or brand name.

. “Campath Trademarks” means, to the extent owned,

controlled or licensed by Respondents, all proprietary
names or designations, trademarks, tradenames, and brand
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names for Campath, including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith.

“Confidential Business Information” means all
information owned by, or in the possession or control of
Schering that is not in the public domain related to the
research, development, manufacture, marketing,
commercialization, distribution, importation, exportation,
cost, pricing, supply, sales, sales support, after-sale
servicing, or use of Campath SOT.

“Distribution Agreement” means the Distribution and
Development Agreement entered into as of August 23,
1999 (as amended on December 19, 2000, and January 29,
2003) by and between ILEX Pharmaceuticals, L.P., as
successor to L&I Partners, L.P., and Schering.

Z. “Divestiture Agreement” means the Revised Distribution
Agreement or any agreement between the Respondents or
the Divestiture Trustee and an Acquirer, as well as all
amendments, exhibits, attachments, agreements, and
schedules thereto, that have been approved by the
Commission, related to the divestiture of the Campath SOT
Assets.

AA.

BB.

“Divestiture Trustee” means the trustee appointed by the
Commission pursuant to Paragraph III. of the Decision
and Order.

“Effective Date” means the date on which Respondent
Genzyme divests to Schering or a Divestiture Trustee
divests to an Acquirer the Campath SOT Assets
completely and as required by Paragraph II. or IIL of the
Decision and Order.
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“FDA” means the United States Food and Drug
Administration or any successor agency with
responsibilities comparable to those of the United States
Food and Drug Administration.

“Held Separate Amount” means seven and one-half (7.5)
percent of the U.S. sales of Campath from the
Acquisition Date until the end of the Hold Separate
Period.

“Hold Separate Period” means the time period during
which the Hold Separate Order is in effect, which shall
begin as of the date the Acquisition occurs and terminate
pursuant to Paragraph V1. of this Hold Separate Order.

“Monitor” means the person or entity appointed pursuant
to this Hold Separate Order.

“Pacific Rim” means the following countries: Bhutan,
Cambodia, Indonesia, Japan, Laos, Malaysia, Maldives,
Mongolia, Myanmar (Burma), Nepal, North Korea,
Peoples Republic of China, the Philippines, Republic of
China (Taiwan), South Korea, Thailand, and Vietnam.

“Patents” means all patents, patent applications, and
statutory invention registrations, in each case existing as
of the Effective Date (except where this Order specifies a
different time), and includes all reissues, divisions,
continuations, continuations-in-part, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, all rights therein
provided by international treaties and conventions, and
all rights to obtain and file for patents and registrations
thereto in the world, related to Campath as of the
Effective Date.

II. “Revised Distribution Agreement” means the Distribution
and Development Agreement by and between Respondents
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and Schering, as amended by Amendment No. 3 dated
November 23, 2004, and attached as Confidential Appendix
IL. to the Decision and Order.

JJ. “SOT” means solid organ transplant and refers to

transplantation procedures related to solid organs
including, but not limited to, heart, intestine, kidney, liver,
lung, and pancreas. SOT does not include Bone Marrow
Transplant.

KK. “UNOS Data” means data compiled by the United

Network for Organ Sharing or its successor or
equivalent.

I1.

IT IS FURTHER ORDERED that:

A.

During the Hold Separate Period, Respondents shall take
such actions as are necessary to maintain the viability,
marketability, and competitiveness of the Campath SOT
Assets, and shall prevent the destruction, removal,
wasting, deterioration, sale, disposition, transfer, or
impairment of the Campath SOT Assets, except for
ordinary wear and tear.

B. During the Hold Separate Period, Respondents shall:

1. Allow Schering to retain the Held Separate Amount for

the duration of the Hold Separate Period; and

2. not exercise direction or control over, or influence

directly or indirectly, the Held Separate Amount, or the
Monitor, appointed pursuant to this Hold Separate Order.
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C. During the Hold Separate Period, Schering shall continue to

retain the designated income Schering receives from sales of
Campath as described in the Revised Distribution
Agreement.

The Held Separate Amount shall continue to remain with
Schering until the Monitor has collected the applicable
data to input into the Campath SOT Formula whereby the
amount of Campath SOT Earnings generated by Campath
SOT sales since the Acquisition Date will have been
accounted for, and future Campath SOT Earnings can be
accounted for and collected by Schering. Within five (5)
days after the Monitor, the Commission Staff, and
Schering have approved these procedures, Respondent
Genzyme shall have the right to receive from Schering, as
described in the Revised Distribution Agreement, the
appropriate percentage of the Held Separate Amount not
attributed to SOT sales.

PROVIDED, HOWEVER, Schering’s approval shall not be
required to the extent that it is unreasonably withheld or
made contingent upon or tied to issues not related to such
accounting procedures.

. The Monitor Agreement, entered into pursuant to Paragraph

IL.G. of this Hold Separate Order, shall require continued
accounting by the Monitor of the Campath SOT Earnings on
a periodic basis, including any adjustments in the Campath
SOT Formula and data inputs as are necessary.
PROVIDED, HOWEVER, nothing in this Hold Separate
Order shall prohibit Respondents from engaging an
independent auditor at their own expense, which auditor
shall be subject to appropriate covenants precluding the
disclosure of any Confidential Business Information to
Respondents, to verify the methods used to calculate the
Campath SOT Earnings and that the amount of Campath
SOT Earnings gathered by Schering is consistent with those
calculations.
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F. Each of Respondents’ employees having access to
Confidential Business Information, whether directly or
indirectly, must maintain such information on a confidential
basis, and such employees shall be prohibited from
providing, discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any other of
Respondent Genzyme’s employees involved in Respondent
Genzyme’s SOT business. Respondents shall cause each of
Respondents’ employees having access to Confidential
Business Information to submit to the Commission a signed
statement that the individual will maintain the
confidentiality required by the terms and conditions of this
Hold Separate Order and of the Decision and Order. These
individuals shall not be involved in any way in the
management, production, distribution, sale, marketing, or
financial operations of Respondent Genzyme’s competing
SOT products.

G. John Corcoran of Trinity Partners, Waltham,
Massachusetts, shall serve as the Monitor, pursuant to the
agreement executed by the Monitor and Respondents,
approved by Schering, and attached as Confidential
Appendix A to this Hold Separate Order (“Monitor
Agreement”).

1. The Monitor Agreement shall require that, no later than
five (5) days after this Hold Separate Order becomes
final, Respondents shall transfer to the Monitor all rights,
powers, and authorities necessary to permit the Monitor
to perform his/her duties and responsibilities, pursuant to
this Hold Separate Order and consistent with the
purposes of the Decision and Order.

2. The Monitor shall have the responsibility, consistent with
the terms of this Hold Separate Order and the Decision
and Order, for:
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a. working with Schering to implement the Campath
SOT Formula; and

b. monitoring Respondents’ compliance with their
obligations pursuant to this Hold Separate Order and
the Decision and Order.

3. Subject to all applicable laws and regulations, the
Monitor shall have full and complete access to all
personnel, books, records, and documents relating to the
Campath SOT Earnings and to any other relevant
information as the Monitor may reasonably request,
including, but not limited to, all documents and records
kept by Respondents in the ordinary course of business
that relate to the Campath SOT Assets. Respondents
shall develop such financial or other information as the
Monitor may reasonably request and shall cooperate with
the Monitor. Respondents shall take no action to
interfere with or impede the Monitor's ability to monitor
Respondents’ compliance with this Hold Separate Order
and the Decision and Order or otherwise to perform
his/her duties and responsibilities consistent with the
terms of this Hold Separate Order.

4. The Monitor shall have the authority to employ, at
Respondent Genzyme’s cost and expense, such
consultants, accountants, attorneys, and other
representatives and assistants as are reasonably necessary
to carry out the Monitor's duties and responsibilities.

PROVIDED, HOWEVER, that nothing in this Hold
Separate Order shall prohibit Respondents and Schering
from agreeing that (a) Schering shall pay for or reimburse
Respondents for up to one-half of the costs described in
this subparagraph 11.G.4., and (b) Schering may be liable
pursuant to the Distribution Agreement and Revised
Distribution Agreement to reimburse Respondents for
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Schering’s share of the costs described in this
subparagraph I1.G.4. if Schering fails to pay such costs.

5. The Monitor shall serve, without bond or other security,
at Respondent Genzyme’s cost and expense, on
reasonable and customary terms commensurate with the
person's experience and responsibilities.

PROVIDED, HOWEVER, that nothing in this Hold
Separate Order shall prohibit Respondents and Schering
from agreeing that (a) Schering shall pay for or reimburse
Respondents for up to one-half of the costs described in
this subparagraph I1.G.5., and (b) Schering may be liable
pursuant to the Distribution Agreement and Revised
Distribution Agreement to reimburse Respondents for
Schering’s share of the costs described in this
subparagraph ILG.S. if Schering fails to pay such costs.

6. Respondent Genzyme shall indemnify the Monitor and
hold him or her harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Monitor's duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the preparation for,
or defense of any claim, whether or not resulting in any
liability, except to the extent that such liabilities, losses,
damages, claims, or expenses result from misfeasance,
gross negligence, willful or wanton acts or omissions, or
bad faith by the Monitor, or the respective agents.

7. The Commission may require the Monitor to sign an
appropriate confidentiality agreement relating to
materials and information received from the Commission
in connection with performance of the Monitor’s duties.

8. Respondents may require the Monitor to sign an
appropriate confidentiality agreement prohibiting the
disclosure of any Confidential Business Information
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gained as a result of his/her role as Monitor to anyone
other than the Commission.

The Monitor shall act in a fiduciary capacity for the
benefit of the Commission.

Thirty (30) days after the Hold Separate Order
becomes final, and every thirty (30) days thereafter
until the Hold Separate Order terminates, the Monitor
shall report in writing to the Commission concerning
the efforts to accomplish the purposes of this Hold
Separate Order.

If the Monitor ceases to act or fails to act diligently
and consistently with the purposes of this Hold
Separate Order, the Commission may appoint a
substitute Monitor consistent with the terms of this
paragraph, subject to the consent of Respondent
Genzyme, which consent shall not be unreasonably
withheld. If Respondent Genzyme has not opposed,
in writing, including the reasons for opposing, the
selection of the substitute Monitor within five (5) days
after notice by the staff of the Commission to
Respondent Genzyme of the identity of any substitute
Monitor, Respondent Genzyme shall be deemed to
have consented to the selection of the proposed
substitute Monitor. Respondent Genzyme and the
substitute Monitor shall execute a monitor agreement,
subject to the approval of the Commission, consistent
with this paragraph.

Respondent Genzyme’s employees shall not receive,
have access to, or use or continue to use any
Confidential Business Information except:

as required by law; and

to the extent that necessary information is provided:



(M
)

3)

4

)

GENZYME CORPORATION, ET AL. 89

Order to Hold Separate

in the course of consummating the Acquisition;

in negotiating agreements to divest assets pursuant
to the Consent Agreement and engaging in related
due diligence;

in complying with this Hold Separate Order, the
Consent Agreement, and the Decision and Order in
this matter.

in defending legal claims, investigations or
enforcement actions threatened or brought against

or related to the Campath SOT Assets; or

in obtaining legal advice.

H. The purpose of this Hold Separate Order is to: (1)
preserve the Campath SOT Earnings independent of
Respondent Genzyme until the divestiture required by the
Decision and Order is achieved; (2) assure that no
Confidential Business Information is exchanged between
Respondent Genzyme and Schering, except in accordance
with the provisions of this Hold Separate Order; and (3)
prevent interim harm to competition pending the
divestiture of the Campath SOT Assets.

I11.

IT IS FURTHER ORDERED that, beginning thirty (30)
days after the initial report is required to be filed pursuant to the
Consent Agreement in this matter, and every sixty (60) days
thereafter until Respondents have fully complied with these
obligations pursuant to this Hold Separate Order, Respondents
shall each submit to the Commission verified written reports
setting forth in detail the manner and form in which it intends to
comply, is complying, and has complied with Paragraph IL of this
Hold Separate Order. Each Respondent shall include in its
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reports, among other things that are required from time to time, a
full description of the efforts being made to comply with this Hold
Separate Order, including copies of all written and electronic
communications to and from the parties, all internal memoranda,
and all reports and recommendations concerning its obligations
under this Order.

IVv.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission at least thirty (30) days prior to any
proposed (1) dissolution of that Respondent, (2) acquisition,
merger or consolidation of that Respondent, or (3) any other
change in that Respondent that may affect compliance obligations
arising out of this Hold Separate Order, including but not limited
to assignment or the creation or dissolution of subsidiaries.

V.

IT IS FURTHER ORDERED that, for the purposes of
determining or securing compliance with this Hold Separate
Order, and subject to any legally recognized privilege, and upon
written request with reasonable notice to either Respondent,
Respondents shall permit any duly authorized representatives of
the Commission:

A. Access, during office hours of that Respondent and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
possession or under the control of that Respondent relating
to compliance with this Hold Separate Order; and

B. Upon five (5) days' notice to that Respondent and without
restraint or interference from that Respondent, to interview
officers, directors, or employees of that Respondent, who
may have counsel present, regarding such matters.
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VI

IT IS FURTHER ORDERED that this Hold Separate Order
shall terminate on the earlier of:

A. Three (3) business days after the Commission withdraws
its acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or

B. The day after the appropriate percentage of the Held
Separate Amount is distributed to Respondents pursuant to

Paragraph II.D. of this Hold Separate Order.

By the Commission, Commissioner Harbour recused.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

The Federal Trade Commission (“Commission’) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Genzyme Corporation
(“Genzyme”) and ILEX Oncology, Inc. (“Ilex”). The purpose of
the proposed Consent Agreement is to remedy the anticompetitive
effects resulting from Genzyme’s acquisition of Ilex. Under the
terms of the proposed Consent Agreement, Genzyme is required
to divest all contractual rights to Ilex’s monoclonal antibody,
Campath®, for use in solid organ transplant, to Schering AG
(“Schering”).

The proposed Consent Agreement has been placed on the
public record for thirty days to solicit comments from interested
persons. Comments received during this period will become part
of the public record. After thirty days, the Commission will again
review the proposed Consent Agreement and the comments
received, and will decide whether it should withdraw from the
proposed Consent Agreement or make it final.

Pursuant to an Agreement and Plan of Merger dated February
26, 2004, Genzyme proposes to acquire one hundred percent
(100%) of the issued and outstanding shares of Ilex in a stock-for-
stock transaction valued at approximately $1 billion. The
Commission’s complaint alleges that the proposed acquisition, if
consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, by lessening
competition in the U.S. market for acute therapy drugs used in
solid organ transplant (“SOT”). The proposed Consent
Agreement would remedy the alleged violations by replacing the
competition that would be lost as a result of the acquisition.

SOT acute therapy drugs are immunosuppressant drugs that are
used in solid organ transplants to suppress the transplant
recipient’s immune system. SOT acute therapy drugs are
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prescribed for induction therapy and to treat acute rejection.
Induction therapy refers to the use of an immunosuppressant drug
for a short time before, during, and/or after a solid organ
transplant procedure in order to suppress the immune system and
decrease the likelihood of rejection of the transplanted organ. An
acute rejection is a sudden attack on the transplanted organ by the
transplant recipient’s immune system. If an acute rejection
occurs, SOT acute therapy drugs are used to provide a high dose
of immunosuppression in order to stop the rejection.

The U.S. market for SOT acute therapy drugs is highly
concentrated. Genzyme is the leading supplier in the market for
SOT acute therapy drugs with its drug, Thymoglobulin®. Ilex’s
Campath®, the newest entrant into the market for SOT acute
therapy drugs, currently accounts for a relatively small share of the
SOT acute therapy drug market, but is quickly gaining market
share and is expected to continue growing. Campath® is FDA-
approved for the treatment of chronic lymphocytic leukemia, but
is used off-label as an SOT acute therapy drug.

In addition to Thymoglobulin® and Campath®, there are four
other SOT acute therapy drugs used in the United States.
However, due to similar mechanisms of action, Campath® and
Thymoglobulin® are especially close competitors. Both drugs
accomplish immunosuppression by depleting T-cells, which are a
type of white blood cell that attack transplanted organs and can
result in rejection. Atgam® from Pfizer and OKT-3® from Ortho
Biotech/Johnson & Johnson are also T-cell depleting SOT acute
therapy drugs, but are diminished and aged competitors and
account for a small share of the SOT acute therapy drug market.
Novartis’ Simulect® and Roche’s Zenepax® operate by a
different mechanism of action — one that prevents the body’s
immune system from responding to and rejecting a foreign antigen
by blocking the receptor for Interluekin — and are known as
Interleukin-2 receptor inhibitors. Although Simulect® and
Zenepax® are significant competitors and properly included in the
relevant market, they exert more competitive pressure on each
other than on Thymoglobulin® or Campath®.
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Other immunosuppressant drugs used in connection with SOT,
such as maintenance therapy drugs, are not substitutes for SOT
acute therapy drugs. Maintenance therapy drugs refer to low
doses of immunosuppressant drugs that are typically used for the
duration of a patient’s life to prevent rejection. Maintenance
therapy drugs are designed to provide a low dose of
immunosuppression over a long period of time. Transplant
patients typically start on maintenance therapy drugs a short time
after the transplant and continue taking maintenance drugs for the
rest of their lives. In contrast, SOT acute therapy drugs are
designed to deliver a potent dose of immunosuppression over a
short period of time, ranging from one day to two weeks. Using
maintenance therapy drugs in higher doses to administer the same
level of immunosuppression over a short period of time may be
toxic to the patient. Thus, doctors would not likely prescribe
maintenance therapy drugs in place of SOT acute therapy drugs.
Likewise, SOT acute therapy drugs likely would not be used for
maintenance therapy because SOT acute therapy drugs may be too
powerful to use on a long-term basis.

As with many pharmaceutical products, entry into the
manufacture and sale of SOT acute therapy drugs is difficult,
expensive, and time-consuming. Developing a drug for SOT
acute therapy and conducting clinical trials necessary to gain FDA
approval is expensive and takes a significant amount of time.
After developing a drug and receiving FDA approval, a company
must then convince doctors to prescribe the drug. In order to
convince doctors to prescribe a new SOT acute therapy drug, the
new drug would need to be more efficacious, safer, and/or
significantly less expensive than currently available SOT acute
therapy drugs. Off-label entry by a drug already approved for
another indication is also expensive and time-consuming, because
a drug company would still need to develop and implement costly
clinical trials to demonstrate benefits over other SOT acute
therapy drugs. A company may not actively market a drug for off-
label use. There are no drugs that are being evaluated currently
for off-label use in SOT acute therapy. Additionally, entry is
unlikely because the market for SOT acute therapy drugs is
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relatively small, lessening the incentive to invest the time and
money necessary to develop these drugs. It is therefore unlikely
that entry into the market for SOT acute therapy drugs, either by a
new drug approved by the FDA, or by off-label entry, will occur
in a manner that is timely or sufficient to resolve the
anticompetitive effects of the proposed acquisition.

The proposed acquisition would cause significant competitive
harm in the U.S. market for SOT acute therapy drugs by
eliminating the actual, direct, and substantial competition between
Genzyme and llex. This loss of competition would likely result in
higher prices and decreased development in the market for SOT
acute therapy drugs.

The proposed Consent Agreement effectively remedies the
acquisition’s anticompetitive effects in the market for SOT acute
therapy drugs by requiring Genzyme to divest to Schering all of its
contractual and decision-making rights regarding Campath® for
solid organ transplant, including its portion of the earnings from
sales of Campath® in solid organ transplant. Through an existing
distribution and development agreement with Ilex, Schering
already distributes and markets Campath® in the United States,
sharing costs and profits. Thus, Schering is already responsible
for distributing and marketing Campath® in the United States,
and already participates in development activities for the drug.
Therefore, the company is well-positioned to acquire the divested
assets, and to compete vigorously in the market for SOT acute
therapy drugs. In addition, because Campath® is manufactured
by a third-party, there is no need for an interim supply agreement
as is required in many pharmaceutical merger settlements.

The parties, with the assistance of a Monitor and the approval
of the Commission, will implement a formula to determine the
portion of Campath® earnings attributable to solid organ
transplant sales. The formula uses drug utilization data
maintained by the United Network for Organ Sharing (“UNOS”)
and its federally-mandated database to determine the portion of
Campath® sales that are attributable to SOT. This unique
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database provides a reliable, independent source for information
regarding the use of Campath® in SOT, because all hospitals
performing SOT operations in the United States are required to
submit data to UNOS on many aspects of SOT operations.
Hospital compliance is high, due in part to the fact that hospitals
not submitting the required data face losing Medicare
reimbursement. The proposed Consent Agreement also allows for
this formula to be reevaluated based on changes in the market or
in the use of Campath®.

The Commission has appointed Trinity Partners, LLC
(“Trinity”) as Monitor to oversee the divestiture of the Campath®
earnings from solid organ transplant. The Monitor will work with
the parties to develop and implement the formula to compute
Campath® earnings attributable to use in solid organ transplant.
John E. Corcoran, Trinity’s Managing Partner, will oversee the
monitoring team. Mr. Corcoran founded Trinity in 1996, and has
over twenty years of experience servicing clients in the
pharmaceutical, biotechnology, diagnostic, and medical device
industries.

Genzyme and Schering will continue to have a relationship
regarding uses of Campath® outside solid organ transplant.
Virtually all Campath® sales are for oncology use and only a very
small portion of sales are attributable to SOT use. The price of
Campath®, therefore, is driven by the competitive dynamics in
the oncology market. To provide further protection, the proposed
Consent Agreement contains firewall provisions to ensure that
Genzyme does not receive competitively sensitive information
regarding Campath®’s use and development in solid organ
transplant. Additional firewalls prohibit Genzyme from
participating in pricing decisions should Campath® SOT sales
surpass a set percentage of overall Campath® sales.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
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constitute an official interpretation of the proposed Decision and
Order or the Agreement to Hold Separate, or to modify their terms
in any way.
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CONCURRING STATEMENT OF COMMISSIONER JON
LEIBOWITZ

I support the conclusion reached by my fellow Commissioners
to approve the consent order regarding Genzyme’s acquisition of
ILEX. Through this transaction, Genzyme intends to acquire
ILEX’s key oncology product Campath. However, because a
small percentage of Campath sales are used off-label for acute
therapy in solid organ transplants (“SOT”), a significant
competitive problem arises concerning the overlap between
ILEX’s SOT use and Genzyme’s Thymoglubin acute therapy SOT
product. The relief provides a solution designed to protect
consumers against the likely harm otherwise caused by this
transaction, while allowing the parties to move forward, even
though it creates entanglements that could raise serious concerns
under a different set of facts. Thus, I write separately to clarify
my support for the relief here, and to express some general
observations on merger policy, which [ am sure will continue to
develop during my tenure here at the Commission.

Merger enforcement is a vital component of the Commission’s
mission. We are charged under the Clayton Act with ensuring that
competition and consumers do not suffer from transactions whose
effects may be to “substantially lessen competition.” Of course,
the Clayton Act provides no inalienable right to merge. It is
important, then, for the Commission to rigorously scrutinize each
transaction we review in fulfilling our mission. Where a
transaction may substantially lessen competition, a high burden
should be placed on the parties to show that harm is demonstrably
outweighed by efficiencies or that potential relief restores
competition. My fellow Commissioners and our attorneys,
economists and staff take our responsibility very seriously.

At the same time, where transactions present potential
economic benefit — through efficiencies or enhanced research and
innovation — we should weigh those benefits relative to the likely
harm, and not seek to impose unnecessary obstacles to the parties
achieving those benefits. In particular, each merger should be
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reviewed carefully on its merits and its own facts, and we should
remain flexible in considering remedies that restore competition.

My support of the remedy regarding Genzyme’s acquisition of
ILEX is consistent with these principles. Absent the relief, this
transaction would have resulted in significant harm to consumers
through increased prices and a possible reduction in research and
innovation. And since the original transaction’s purported
efficiencies (assuming they were cognizable under the Merger
Guidelines) were not sufficient to reverse the likely
anticompetitive harm, it was incumbent that the parties
demonstrate that the relief effectively restores competition.

Here, the remedy likely accomplishes that purpose. It isa
creative solution — severing Genzyme from its rights and revenues
relating to use of ILEX’s Campath product in the SOT market
(while allowing Genzyme to maintain its rights and revenues to
the product in the oncology market) in a manner that substantially
diminishes the likelihood of anticompetitive harm.

As a general matter, creative and flexible remedies should be
encouraged where we are confident they will succeed in restoring
competition. However, no matter how creative the parties are in
devising relief, and no matter how flexible the Commission is
willing to be, such an approach will not work in many situations.
The specific facts concerning each transaction will drive the
analysis.

The unique facts of this case add assurance that the relief will
work. For example, virtually all of Campath sales are derived
from the competitive oncology market, and only a very small
portion of its sales are attributable to SOT use. Thus, the price of
Campath is constrained by the oncology market (not the SOT
market), substantially diminishing the ability or incentive of
Genzyme to attempt a price increase on Campath. Another key
fact that allows the remedy to work here is the divestiture to
Schering AG of the Campath SOT rights and revenues. Schering
AG was already responsible (through a pre-merger relationship
with ILEX) for distributing and marketing Campath in the United
States, and thus is well-positioned to acquire the ILEX SOT rights
and vigorously compete post-merger. These facts, along with
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other particulars of this transaction, allow for this well-tailored
order to fit the facts, and remedy the likely competitive harm.

One concern raised by this transaction is that the remedy
creates entanglements between the merged firm and Schering AG:
Genzyme will continue to receive revenues post-merger from
oncology sales for Campath, while Schering will receive revenues
for Campath’s SOT sales. It is possible that this relationship
could lead to collusion (via side payments or some other
mechanism) between the companies that make it mutually
profitable for them to increase price or reduce research and
development to the detriment of consumers.

We should be concerned ordinarily about such entanglements.
However, the possibility of collusion in this case is not a
sufficient concern for us to challenge this transaction. First, the
entanglements are minimized because Campath SOT earnings can
easily be determined without requiring communication between
the parties since a federally-mandated independent database on
organ transplants will identify the number of SOT patients using
Campath. Second, the order makes use of several of the
Commission’s key tools to prevent this from happening (e.g.,
employing a monitor, erecting firewalls, and the threat of civil
penalties for violating the proposed order), and a violation of the
proposed order through collusion could result in criminal
sanctions for violating Section 1 of the Sherman Act. In the past,
the Commission has demonstrated its willingness to sue
companies for illegal side payments in the pharmaceutical
industry (e.g., In the Matter of Schering-Plough Corp.), and the
Commission, no doubt, will remain vigilant in ensuring that we
continue to do so in the future.

For these reasons, I concur in the decision of the Commission,
but will remain cautious about considering future consent orders
that create entanglements which could foster collusion and
potentially harm consumers.
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IN THE MATTER OF

PETCO ANIMAL SUPPLIES, INC.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4133; File No. 0323221
Complaint, March 4, 2005--Decision, March 4, 2005

This consent order, among other things, prohibits the respondent -- in
connection with the online advertising, marketing, promotion, offering for sale,
or sale of any product or service -- from misrepresenting the extent to which it
maintains and protects the security of any personal information collected from
or about consumers. The order also requires the respondent to create a written
security policy reasonably designed to protect the security, confidentiality, and
integrity of personal information collected from or about consumers. In
addition, the order requires the respondent, for twenty years, to secure biennial
assessments and reports from a qualified, objective, and independent third-party
professional certifying that the respondent has a security program in place that
operates with sufficient effectiveness to provide reasonable assurance that the
security, confidentiality, and integrity of consumers’ personal information has
been protected.

Participants

For the Commission: Alain Sheer, Joel Winston, Jessica L.
Rich, and Louis Silversin..
For the Respondent: Peter H. Benzian, Latham & Watkins.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Petco Animal Supplies, Inc. (“respondent”) has violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:

1. Respondent Petco Animal Supplies, Inc. is a Delaware
corporation with its principal office or place of business at
9125 Rehco Road, San Diego, California 29121.
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. Respondent sells pet food, supplies, and services through more
than 636 stores in 43 states and the District of Columbia. It
also sells pet food and supplies through its website at
www.PETCO.com.

. The acts and practices of respondent as alleged in this
complaint have been in or affecting commerce, as “commerce”
is defined in Section 4 of the Federal Trade Commission Act.

. Respondent has marketed and sold pet food and supplies to
consumers online at www.PETCO.com since February 5, 2001.
Most consumers who make purchases through
www.PETCO.com pay using a credit card. To complete these
purchases, consumers must provide personal information,
including, but not limited to, name, address, and credit card
number and expiration date. Respondent stores this
information in particular locations (called “tables”) in a
database that supports or connects to its website. Respondent
also stores product information about pet food and supplies in a
database that supports or connects to its website.

. Visitors to www.PETCO.com communicate with the website
using a software program called a “web application.”
Respondent’s application was designed so that visitors could
use it to: (1) obtain product information from certain database
tables, and (2) supply respondent with transaction information,
such as credit card numbers and expiration dates, that
respondent then stored in other tables in a database. To
facilitate communication between the website and a visitor,
respondent’s application was designed to automatically present
any information retrieved from or supplied to a database in
clear readable text on the visitor’s web browser.

. Since at least February 5, 2001, respondent has disseminated or
caused to be disseminated privacy policies and representations
on www.PETCO.com, including, but not necessarily limited to,
the attached Exhibit A containing the following statements
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regarding the privacy and confidentiality of personal
information collected through respondent’s website:

Privacy Concerns and Issues

Your information is secure

At PETCO.com our customers’ data is strictly protected
against any unauthorized access. PETCO.com also provides
a “100% Safeguard Your Shopping Experience Guarantee”
so you never have to worry about the safety of your credit
card information.

Payment Options

PETCO.com accepts the following credit cards: Visa,
MasterCard, American Express, and Discover. PETCO.com
also redeems PETCO.com online gift certificates and
PETCO gift cards as payment for purchases made at
PETCO.com. We are unable to accept checks or money
orders at this time.

Entering your credit card number via our secure server is
completely safe. The server encrypts all of your
information; no one except you can access it.

Is my personal information secure?

At PETCO.com, protecting your information is our number
one priority, and your personal data is strictly shielded from
unauthorized access. Our “100% Safeguard Your Shopping
Experience Guarantee” means you never have to worry
about the safety of your credit card information.

Exhibit A (Petco webpages dated June 21, 2003)(emphasis in
original)

7. Since at least February 5, 2001, respondent’s website and
application have been vulnerable to commonly known or
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reasonably foreseeable attacks from third parties attempting to
obtain access to personal information about consumers stored
in respondent’s database. These attacks include, but are not
limited to, web application attacks such as “Structured Query
Language” (or “SQL”) injection attacks. Such an attack occurs
when an attacker enters certain characters in the address (or
URL) bar of a standard web browser to direct an application to
obtain information from a database that supports or connects to
a website. By such an attack, respondent’s application can be
manipulated to gain access, in clear readable text, to tables in
databases that support or connect to www.PETCO.com,
including tables containing credit card information supplied by
consumers.

8. Respondent created these vulnerabilities by failing to
implement reasonable and appropriate measures to secure and
protect databases that support or connect to the website.
Among other things, respondent failed to: adopt policies and
procedures adequate to protect sensitive consumer information
collected through the website; or implement simple, readily
available defenses to prevent website visitors from gaining
access to database tables containing sensitive personal
information about other consumers.

9. The risk of such web application attacks is well known in the
information technology industry, as are simple, easy to
implement, and publicly available measures to prevent such
attacks. Security experts have been warning the industry about
these vulnerabilities since at least 1997; in 1998, at least one
security organization developed, and made publicly available at
no charge, a security measure that could prevent such attacks,
and in 2000 the industry began receiving reports of successful
attacks on web applications.

10. In June 2003, a visitor to www.PETCO.com conducted an
SQL injection attack and was able to read in clear text credit
card numbers stored in respondent’s database.
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Through the means described in Paragraph 6, respondent
represented, expressly or by implication, that the personal
information it obtained from consumers through
www.PETCO.com was maintained in an encrypted format
and therefore was inaccessible to anyone other than the
consumer providing the information.

In truth and in fact, the personal information respondent
obtained from consumers through www.PETCO.com was
not maintained in an encrypted format and was accessible to
persons other than the consumer providing the information.
Instead, Petco encrypted credit card information only while
it was being transmitted between a visitor’s web browser
and the website’s server; once the information reached the
server, it was decrypted and maintained in clear readable
text. Using a standard web browser, a visitor could (and
did) use a commonly known attack to manipulate
respondent’s web application and obtain access, in clear
readable text, to sensitive personal information about other
consumers, including, but not limited to, consumer names
and credit card numbers and expiration dates. Therefore,
the representation set forth in Paragraph 11 was false or
misleading.

Through the means described in Paragraph 6, respondent
represented, expressly or by implication, that it implemented
reasonable and appropriate measures to protect personal
information it obtained from consumers through
www.PETCO.com against unauthorized access.

In truth and in fact, respondent did not implement
reasonable and appropriate measures to protect personal
information it obtained from consumers through
www.PETCO.com against unauthorized access. In
particular, respondent failed to implement procedures that
were reasonable and appropriate to: (1) detect reasonably
foreseeable application vulnerabilities, and (2) prevent
visitors from exploiting such vulnerabilities and obtaining
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unauthorized access to sensitive consumer information.
Therefore, the representation set forth in Paragraph 13 was
false or misleading.

15. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in
or affecting commerce in violation of Section 5(a) of the
Federal Trade Commission Act.

THEREFORE, the Federal Trade Commission this fourth day
of March, 2005, has issued this complaint against respondent.
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- o ] .- Repair Shopping Cart
. : ' ' ) .. Problems
Your information is secure © - .
At PETCO.com our customers' data is strictly protected against any unauthorized access. EI‘JS 517

PETCO.com also provides a "100% Safeguard Your Shopping Experience Guarantee” so you click to varf
never have to worry about the safety of your credit card information. . w

Protecting your order information’is a priority. PETCO.com makes every effort to protect your online order
information by using Secure Soqkets Layer (SSL) technology.

SSL encrypts your order information to avoid the decoding of that information by anyone other than
PETCO.com. To check the security of your connection, look at the bottom of your browser window after
accessing the server. If you see @n unbroken key or a closed lock (depending upon your browser), then SSL is
‘actlve. You can also double-check by looking_at the URL line of your browser. When accessing a secure server,
the first characters of the site address will change from "http to "https." 'Some versions of browsers and some
firewalls don't.permit communication through secure servers. In these cases, you'll be unable to connect to the
server, so you won't have to worry about mistakeniy placing an order through an unsecured connection.

PETCO also supports the Verified by Visa Security Service. Learn more about this feature... ?’ !FIEB

Iearn mo;e

»bac_:k to top

Privacy Policy

At PETCO.com we are concerned with protecting your privacy. We use the information we collect about you to
provide a personalized shopping experience. We may also use it to tell you about special offers that we think
you'd appreciate. You'll never have to worry about receiving 2 barrage of unexpected e- -mail from us if you have
not subscribed with us. We will not sell, rent or trade your information.

We océasionally have third party agents, subsidiaries, afﬁliates and joint ventures that perform functions on our
behalf. They have access to personal information needed to perform their functions, and are contractuany
obligated to maintain the confidentiality and security of the data. They are restricted from using this data for
other purposes, and in any way other than to provide the requested services to PETCO.com, and may not alter
orresell the data. You may elect to opt-out of personally identifiable site tracking activity by following the Opt-
out link below. Keep in mind that PETCO.com may continue to collect anonymous aggregate site’ behavior from
our customers. Opt-out.

We may occasionally have third party agents, subsidiaries, affiliates or joint ventures offer promotions on
PETCO.com. You have the option to specifically opt-in to participate in the promotion and share your personal
data with these parties and PETCO.com. These promotions may be in the form of a survey or a separate area
offering you the opportunity to enter your data for the specific purpose of participating in that program or
promotion. Data collected by these third-parties will be covered under the third-party's Privacy Poiicy



s Kest
naFest

SR I

' 'I;ETCO’.com - Where the pets go online

To compiete your order, fax your order form to us, toli-free, at 1-888-409-4567; Please remember not to fax

your order after plagipg it online, or your order will be duplicated. ) : W
B -V .

Payment Options :

PETCO.com accepts the following credit cards: Visa, MasferCard, American Express, and Discover. PETCO.com
also redeems PETCO.com online gift certificates and PETCO gift cards as payment for purchases made at
PETCOQ.com. We are unable to accept checks or money orders at this time. S '

Enterihg your credit card number via-our secure server is completely safe. The server encrypts all of your
information; no one except you can access it. (If you'd prefer, you are also welcome to place your order * -
entirely by fax.) . : : .

Sales Tax ‘ .

-Please Note: taxes apply for recipients in all states EXCEPT HI, NC, OK, WV; WY, AK, DE, MT, NH, OR,

Pricing Errors and Omissions : :

Please be aware that prices and availabllity are subject to change without prior notice. We make every effort
to insure the accuracy of the information on our site and when errors are discovered, we will correct them. Be
advised that PETCO reserves the right to revoke any stated oifer and to correct any errors, inaccuracies, or
omissions including after an order has been submitted, after it has been confirmed, or after your credit card .
has been charged. If we discover a pricing error after your credit card has been-charged and and your order is
canceled as a result of the error, your credit card will be refunded back the full amount of your order. You will
be notified via email if your order has been canceled and be given the opportunity to place the order at the
correct price. Please note that individual bank policies vary when the amount is credited back to your account.

Return Policy
Qur return policy is simple:

1. Contact PETCO at cs@orders.petco.com or call 877-738-6742, indicating your name,. order. number-.
and reason for return. ’ ;

2. All returns should be compiete and placed in their original packaging. . :

3. Attach the "Return Mailing Label" located on the front of the packing slip to ycur carton, and send the
item(s)-along with your packing slip back to PETCO.com for your refund.

If your Return Mailing Label is missing, send the package to:

Petco.com Returns
(Your Order #)

3801 Rock Creek Road
Joliet, IL 60431

If you choose to return an item because you or your pet decide it is not what you want, we'li refund the price
of the item plus the applicable sales tax, but we will not refund the shipping charges to and from PETCO.com.

b your purchase is defective or in error, we'll refund all charges,' including shipping. Your return will be
processed at PETCO.com, and a refund will be issued at that time. )

For your protection, return your item using a carrier who offers package tracking such as UPS or Fede'rél

Express.

We will issue a refund to your credit card and notif\j you via email 24 hours after our warehouse has received
your item. ’ :

If you return product purchased from PETCO.com that was bought using a Gift Card, the refund amount will
be first credited back to the credit card used for the transaction, and any additionai refund amount will be
credited via a PETCO.com email gift certificate (we are currently unable to refund back to PETCO Gift Cards
online). ‘

At this time, we are unable to process online order returns in PETCO stores.

Requesting Products : :
If you'd like to suggest that we carry a particular product at PETCO.com, please email your suggestion to
cs@orders.petco.com or phone us at 1-877-738-6742.

Page 3 of 4
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address is a house or an apartment and whether deliveries can be left outdoors. FedEx, UPS aor USPS policies
for your area may dictate that your package be held at a local office until you pick it up in person. Call YPRr
local FedEx, UPS or post office directly to learn the delivery policy for your area. b !

Do you offer Gift Certlf' cates?

Yes. You can send a pet (and pet lover) in your life an email gift certificate valid on PETCO com. This allows
you to customize a message and choose an amount of $5, $10, $15, $20, $25, $50, $75, or $100. These
email gift certificates are sent on the day you specify too! Please note that these are valid only on PETCO COM
but we also sell PETCO Gift Cards which can be redeemed either online or in our stores.

" More_information or to purchase either a PETCO.com or a PETCO Store Gift Certificate,

Do you offer Gift Cards'-'
Yes. You can purchase or redeem gift cards on PETCO.com of in our stores. Yqu can also easily check your qift
card balance. At checkout you will be able to enter up to four PETCO gift cards and they will be apphed to
your balance due.

)

More infdrmation on Gift Cards.

Is my personal information secure?

At PETCO.com, protecting your information is our number one priority, and your personai data is. strlctly
shielded from unauthorized access. Our "100% Safeguard Your Shopping Experience Guarantee” means you
never have to worry about the safety of your credit card information. We protect your online order
information using the latest in Secure Sockets Layer (SSL) technology.

SSL encrypts your order information to prevent the decoding of that information by anyone other than
PETCO.com. To check the security of your connection, look at the bottom of your browser window after
accessing the server, If you see an unbroken key or a closed lock (depending upon your browser), then SSL is
active. You can aiso double-check by looking at the URL line of your browser. When accessing a secure server,
the first characters of the site address will change from "http" to "https.” ) '

Some versions of browsers and some firewalls don’t permit. communication through secure servers. In tﬁese
cases, you'll be unable to connect to the server, so you won't have to worry about mlstakenly placing an order
through an unsecured connection.

what's your privacy policy?

At PETCO.com, protecting your privacy is a priority. We use the information we collect about you to process
orders and to provide a personalized shopping experience. We may aiso use it to tell you about special offers
we think you'd appreciate. When you register with PETCO.com, we ask for some contact information, such as
your name and email address. We will use the contact infermation from the registration form to send you
information about our company and promotional materlal from some of our partners.

Click on "Your Account" at the top right corner of any page.

Log in, using your email address and password.

Under "In This Section", click on the "Update Your Newsletter Subscriptions" link.

Follow the instructions you see.when you arrive at the "Newsletters" page. You can easily subscribe to
or unsubscribe from muitipie newsletters.

e

Once you've completed these steps, you will no longer receive special offers or prorﬁotions from PETCO.com.

»Home - »Locate 3 PETCO »Privacy & Security »Shopping Cart - : »Sgeclal.g Stores

»Help , »PETCO P.A.L.S. »PETCO Foundation »Site Map »Gift Cards &
»Contact Us » Bottomnless Bowl »»Donations »Message Boards T Certificates
»lobs »Affiliate Program »Tips & Talk »Articles »E-cards '
»Qur Stores »About PETCO »What's Hot »Online Specials

©2003, PETCO Animal Supplies, Inc. All rights reserved. PETCO.com is a trademark of PETCO Animal Supplies, Inc.
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DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the Respondent
named in the caption hereof, and the Respondent having been
furnished thereafter with a copy of a draft Complaint that the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge the Respondent with violation of the
Federal Trade Commission Act, 15 U.S.C. § 45 et seq;

The Respondent, its attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), an admission by the Respondent of
all the jurisdictional facts set forth in the aforesaid draft
Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the
Respondent has violated the said Act, and that a Complaint should
issue stating its charges in that respect, and having thereupon
accepted the executed Consent Agreement and placed such
Consent Agreement on the public record for a period of thirty (30)
days, and having duly considered the comments filed thereafter by
interested persons pursuant to Section 2.34 of its Rules, now in
further conformity with the procedure described in Section 2.34 of
its Rules, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and enters the following Order:

1. Respondent Petco Animal Supplies, Inc. is a Delaware
corporation with its principal office or place of business at 9125
Rehco Road, San Diego, California 92121.
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2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the Respondent, and the
proceeding is in the public interest.

ORDER
DEFINITIONS

For purposes of this order, the following definitions shall
apply:

1. “Personal information” shall mean individually identifiable
information from or about an individual consumer including, but
not limited to: (a) a first and last name; (b) a home or other
physical address, including street name and name of city or town;
(c) an email address or other online contact information, such as
an instant messaging user identifier or a screen name that reveals
an individual’s email address; (d) a telephone number; (e) a Social
Security number; (f) credit and/or debit card information,
including credit and/or debit card number and expiration date; (g)
a persistent identifier, such as a customer number held in a
“cookie” or processor serial number, that is combined with other
available data that identifies an individual consumer; or (h) any
other information from or about an individual consumer that is
combined with (a) through (g) above.

2. Unless otherwise specified, “respondent” shall mean Petco
Animal Supplies, Inc. and its successors and assigns, officers,
agents, representatives, and employees.

3. “Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

L

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
with the online advertising, marketing, promotion, offering for
sale, or sale of any product or service, in or affecting commerce,
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shall not misrepresent in any manner, expressly or by implication,
the extent to which respondent maintains and protects the privacy,
confidentiality, security, or integrity of any personal information
collected from or about consumers.

IL.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the online advertising, marketing, promotion,
offering for sale, or sale of any product or service, in or affecting
commerce, shall, no later than the date of service of this order,
establish and implement, and thereafter maintain, a
comprehensive information security program that is reasonably
designed to protect the security, confidentiality, and integrity of
personal information collected from or about consumers. Such
program, the content and implementation of which must be fully
documented in writing, shall contain administrative, technical, and
physical safeguards appropriate to respondent’s size and
complexity, the nature and scope of respondent’s activities, and
the sensitivity of the personal information collected from or about
consumers, including:

A. the designation of an employee or employees to
coordinate and be accountable for the information security
program.

B. the identification of material internal and external risks to
the security, confidentiality, and integrity of personal
information that could result in the unauthorized disclosure,
misuse, loss, alteration, destruction, or other compromise of
such information, and assessment of the sufficiency of any
safeguards in place to control these risks. At a minimum,
this risk assessment should include consideration of risks in
each area of relevant operation, including, but not limited
to: (1) employee training and management; (2) information
systems, including network and software design,
information processing, storage, transmission, and disposal;



PETCO ANIMAL SUPPLIES, INC. 115

Decision and Order

and (3) prevention, detection, and response to attacks,
intrusions, or other systems failures.

C. the design and implementation of reasonable safeguards
to control the risks identified through risk assessment, and
regular testing or monitoring of the effectiveness of the
safeguards’ key controls, systems, and procedures.

D. the evaluation and adjustment of respondent’s
information security program in light of the results of the
testing and monitoring required by subparagraph C, any
material changes to respondent’s operations or business
arrangements, or any other circumstances that respondent
knows or has reason to know may have a material impact on
the effectiveness of its information security program.

III.

IT IS FURTHER ORDERED that respondent obtain an
assessment and report (an “Assessment”) from a qualified,
objective, independent third-party professional, using procedures
and standards generally accepted in the profession, within one
hundred and eighty (180) days after service of the order, and
biennially thereafter for twenty (20) years after service of the
order that:

A. sets forth the specific administrative, technical, and
physical safeguards that respondent has implemented and
maintained during the reporting period;

B. explains how such safeguards are appropriate to
respondent’s size and complexity, the nature and scope of
respondent’s activities, and the sensitivity of the personal
information collected from or about consumers;

C. explains how the safeguards that have been implemented
meet or exceed the protections required by Paragraph II of
this order; and
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D.  certifies that respondent’s security program is
operating with sufficient effectiveness to provide reasonable
assurance that the security, confidentiality, and integrity of
personal information is protected and, for biennial reports,
has so operated throughout the reporting period.

Each Assessment shall be prepared by a person qualified as a
Certified Information System Security Professional (CISSP) or as
a Certified Information Systems Auditor (CISA); a person holding
Global Information Assurance Certification (GIAC) from the
SysAdmin, Audit, Network, Security (SANS) Institute; or a
qualified person or organization approved by the Associate
Director for Enforcement, Bureau of Consumer Protection,
Federal Trade Commission.

Respondent shall provide the first Assessment, as well as all:
plans, reports, studies, reviews, audits, audit trails, policies,
training materials, and assessments, whether prepared by or on
behalf of respondent, relied upon to prepare such Assessment to
the Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C. 20580,
within ten (10) days after the Assessment has been prepared. All
subsequent biennial Assessments shall be retained by respondent
until the order is terminated and provided to the Associate
Director of Enforcement within ten (10) days of request.

IV.

IT IS FURTHER ORDERED that respondent shall maintain,
and upon request make available to the Federal Trade
Commission for inspection and copying, a print or electronic copy
of each document relating to compliance, including but not
limited to:

A. for a period of five (5) years:

1. a sample copy of each different print, broadcast, cable, or
Internet advertisement, promotion, information collection
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form, Web page, screen, email message, or other document
containing any representation regarding respondent’s online
collection, use, and security of personal information from or
about consumers. Each Web page copy shall be dated and
contain the full URL of the Web page where the material
was posted online. Electronic copies shall include all text
and graphics files, audio scripts, and other computer files
used in presenting the information on the Web. Provided,
however, that after creation of any Web page or screen in
compliance with this order, respondent shall not be required
to retain a print or electronic copy of: (1) any amended Web
page or screen to the extent that the amendment does not
affect respondent’s compliance obligations under this order;
or (2) any Web page or screen that contains a hypertext link
to respondent’s privacy policy, but otherwise does not relate
to respondent’s compliance obligations under this order.

2. any documents, whether prepared by or on behalf of
respondent, that contradict, qualify, or call into question
respondent’s compliance with this order; and

B. for a period of three (3) years after the date of preparation
of each biennial Assessment required under Paragraph III of
this order: all plans, reports, studies, reviews, audits, audit
trails, policies, training materials, and assessments, whether
prepared by or on behalf of respondent, relating to
respondent’s compliance with Paragraphs II and III of this
order for the compliance period covered by such biennial
Assessment.

V.

IT IS FURTHER ORDERED that respondent shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having managerial responsibilities
relating to the subject matter of this order. Respondent shall
deliver this order to such current personnel within thirty (30) days



118 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 139

Decision and Order

after service of this order, and to such future personnel within
thirty (30) days after the person assumes such position or
responsibilities.

VL

IT IS FURTHER ORDERED that respondent shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including, but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in either corporate name or address. Provided,
however, that, with respect to any proposed change in the
corporation about which respondent learns less than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining
such knowledge. All notices required by this Paragraph shall be
sent by certified mail to the Associate Director, Division of
Enforcement, Burcau of Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580.

VIL

IT IS FURTHER ORDERED that respondent shall, within one
hundred and eighty (180) days after service of this order, and at
such other times as the Commission may require, file with the
Commission an initial report, in writing, setting forth in detail the
manner and form in which it has complied with this order.

VIII.

This order will terminate on March 4, 2025, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
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violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. any Paragraph in this order that terminates in less than
twenty (20) years;

B. this order’s application to any respondent that is not
named as a defendant in such complaint; and

C. this order if such complaint is filed after the order has
terminated pursuant to this Paragraph.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this
Paragraph as though the complaint had never been filed, except
that the order will not terminate between the date such complaint
is filed and the later of the deadline for appealing such dismissal
or ruling and the date such dismissal or ruling is upheld on appeal.
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission has accepted, subject to final
approval, a consent agreement from Petco Animal Supplies, Inc.
(“Petco”).

The consent agreement has been placed on the public record for
thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty (30) days, the Commission will again
review the agreement and the comments received, and will decide
whether it should withdraw from the agreement and take
appropriate action or make final the agreement’s proposed order.

Petco is a national retailer that sells pet food, pet supplies, and pet
services from over 600 stores throughout the United States. It
also sells pet food and supplies through its online store at
www.PETCO.com. This matter concerns alleged false or
misleading representations Petco made to consumers about the
security of personal information collected through its online store.

The Commission’s proposed complaint alleges that Petco
represented that personal information it obtained from consumers
through www.PETCO.com was stored in an encrypted format and
therefore was not accessible to anyone except the consumer that
provided the information. The complaint alleges this
representation was false because a commonly known attack on its
website could and was used to gain access in clear readable text to
personal information, including credit card numbers and
expiration dates, that Petco obtained from consumers.

The proposed complaint also alleges that Petco represented that it
implemented reasonable and appropriate measures to protect the
personal information it obtained through the website against
unauthorized access. The complaint alleges this representation
was false because Petco did not implement reasonable and
appropriate measures to detect common vulnerabilities and
prevent them from being exploited.
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The proposed order applies to Petco’s collection and storage of
personal information from or about consumers in connection with
its online business. It contains provisions designed to prevent
Petco from engaging in the future in practices similar to those
alleged in the complaint.

Specifically, Part I of the proposed order prohibits Petco, in
connection with online advertising, marketing, promotion,
offering for sale, or sale of any product or service, from
misrepresenting the extent to which it maintains and protects the
security, confidentiality, or integrity of any personal information
collected from or about consumers.

Part II of the proposed order requires Petco to establish and
maintain a comprehensive information security program in writing
that is reasonably designed to protect the security, confidentiality,
and integrity of personal information collected from or about
consumers. The security program must contain administrative,
technical, and physical safeguards appropriate to Petco’s size and
complexity, the nature and scope of its activities, and the
sensitivity of the personal information collected from or about
consumers. Specifically, the order requires Petco to:

» Designate an employee or employees to coordinate and be
accountable for the information security program.

* Identify material internal and external risks to the security,
confidentiality, and integrity of consumer information that
could result in unauthorized disclosure, misuse, loss,
alteration, destruction, or other compromise of such
information, and assess the sufficiency of any safeguards in
place to control these risks. At a minimum, this risk
assessment should include consideration of the risks in each
area of relevant operation.

* Design and implement reasonable safeguards to control the
risks identified through risk assessment, and regularly test or
monitor the effectiveness of the safeguards’ key controls,
systems, and procedures.
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* Evaluate and adjust its information security program in light
of the results of testing and monitoring, any material
changes to its operations or business arrangements, or any
other circumstances that Petco knows or has to reason to
know may have a material impact on the effectiveness of its
information security program.

Part III of the proposed order requires that Petco obtain within 180
days after being served with the final order approved by the
Commission, and on a biennial basis thereafter, an assessment and
report from a qualified, objective, independent third-party
professional, certifying, among other things, that: (1) Petco has in
place a security program that provides protections that meet or
exceed the protections required by Part II of the proposed order,
and (2) Petco’s security program is operating with sufficient
effectiveness to provide reasonable assurance that the security,
confidentiality, and integrity of consumers’ personal information
has been protected.

Parts IV through VII of the proposed order are reporting and
compliance provisions. Part IV requires Petco to retain
documents relating to compliance. It requires Petco to retain most
documents for a five-year period; assessments and supporting
documents, however, must be retained for three years after the
date when each assessment is prepared. Part V requires
dissemination of the order now and in the future to persons with
responsibilities relating to the subject matter of the proposed
order. Part VI requires Petco to notify the Commission of changes
in Petco’s corporate status. Part VII mandates that Petco submit
compliance reports to the FTC. Part VIII is a provision
“sunsetting” the order after twenty (20 ) years, with certain
exceptions.

The purpose of this analysis is to facilitate public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order to modify its terms in any
way.



CEMEX S.A. DE C.V. 123

Complaint

IN THE MATTER OF

CEMEX S.A. de C.V.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC.7 OF THE CLAYTON ACT AND SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-4131; File No. 0510007
Complaint, February 11, 2005--Decision, March 25, 2005

This consent order, among other things, requires the respondent to divest the
ready-mix concrete business of RMC in Tucson, Arizona to a buyer approved
by the Commission and at no minimum price. An accompanying Order to Hold
Separate and Maintain Assets requires the respondent to hold separate and
maintain the viability of the RMC Tucson business as a competitive operation
until its transfer to the Commission-approved acquirer, and prohibits the
exchange of certain material confidential information between the respondent
and the RM C Tucson business.

Participants

For the Commission: Randall A. Long, Andrew J. Forman,
John D. Carroll, Richard A. Levy, Mary Thuell Sledd, Matthew J.
Reilly, Michael R. Moiseyev, and Roger A. Boner.

For the Respondent: Clifford H. Aronson, Skadden, Arps, Slate,
Meagher & Flom.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade Commission
Act, and its authority thereunder, the Federal Trade Commission
(“Commission”), having reason to believe that Respondent Cemex
S.A. de C.V. (“Cemex”), a corporation subject to the jurisdiction
of the Commission, has agreed to acquire RMC Group PLC
(“RMC”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and it appearing to
the Commission that a proceeding in respect thereof would be in
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the public interest, hereby issues its Complaint, stating its charges
as follows:

I. RESPONDENT

1. Respondent Cemex is incorporated as a stock corporation
with variable capital organized under the laws of the United
Mexican States with its office and principal place of business
located at Av. Ricardo Margdin Zozaya #325, Colonia del Valle
Campestre, Garza Garcia, Nuevo Leon, Mexico 66265.
Respondent Cemex operates all of its business in the United
States through its wholly owned subsidiary, Cemex Corp., which
operates all of its business through its wholly owned subsidiary,
Cemex Inc. Cemex Inc. has its principal place of business on 840
Gessner Road, Suite 1400, Houston, Texas 77024.

2. Respondent, among other things, is engaged in the
manufacture and sale of ready-mix concrete and aggregates in
Tucson, Arizona.

3. Respondent is, and at all times relevant herein has been,
engaged in commerce, as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. §12, and is a corporation
whose business is in or affects commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

II. THE ACQUIRED COMPANY

4. RMC is a public limited company organized under the laws
of England and Wales with registered number 249776 whose
registered principal office is located at RMC House, Coldharbour
Lane, Thorpe, Egham, Surrey TW20 8TD, United Kingdom.
RMC operates all of'its business in the United States through its
wholly owned subsidiary, RMC USA, Inc., which has its
headquarters at One Glenlake Parkway, Suite 600, Atlanta, GA
30328.
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5. RMC, among other things, is engaged in the manufacture
and sale of ready-mix concrete and aggregates in Tucson, Arizona.

6. RMC is, and at all times herein has been, engaged in
commerce, as “‘commerce’ is defined in Section 1 of the Clayton
Act, as amended, 15 U.S.C. § 12, and is a corporation whose
business is in or affects commerce, as “commerce” is defined in
Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 44.

III. THE PROPOSED ACQUISITION

7. Pursuant to an Implementation Agreement dated September
27,2004, Cemex proposed to acquire 100 percent of the existing
shares of RMC for approximately $5.8 billion (the “Acquisition”).

IV. THE RELEVANT MARKET

8. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
manufacture and sale of ready-mix concrete.

9. Ready-mix concrete is a construction material used to build
various structures, including buildings, highways, bridges,
tunnels, and numerous other projects. Ready-mix concrete is
produced at local plants by mixing a cementitious material,
typically Portland cement, and aggregates (crushed rocks) with
water to form a slurry. In certain construction projects, silica sand
is combined with aggregate to produce different types of ready-
mix concrete. A chemical reaction induced by the combination of
cement and water causes the mixture to harden and gain strength.

10. For the purposes of this Complaint, metropolitan Tucson,
Arizona is the relevant geographic area in which to analyze the
effects of the Acquisition in the relevant line of commerce.
Ready-mix concrete is a perishable product. Ifready-mix concrete
is not delivered to customers in a timely manner, typically less
than one hour, it begins to harden and lose utility. Hence, ready-
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mix concrete is generally sold within 10 to 20 miles of the plant
where it is mixed, although the precise distance may vary
depending on traffic patterns and infrastructure. Transportation
costs also can limit the distance ready-mix concrete can be
shipped. In Tucson, Arizona each competitor has spaced plants
within 20 miles of its other plants, creating a network capable of
serving the entire Tucson metropolitan area.

V. THE STRUCTURE OF THE MARKET

11. The Tucson, Arizona market for ready-mix concrete is
highly concentrated, whether measured by Herfindahl-Hirschman
Index or two or four firm concentration ratios. Aside from Cemex
and RMC, only one other company in Tucson, Arizona supplies
ready-mix concrete. Accordingly, the Acquisition would
significantly increase concentration in the Tucson, Arizona market
for ready-mix concrete, leaving Cemex as the dominant supplier.

12. Cemex and RMC are actual competitors in the relevant
market.

VI. ENTRY CONDITIONS

13. New entry into the relevant market is difficult due to a
limited availability in the relevant area of the vital raw materials,
aggregates and cement, necessary for ready-mix concrete
production. In Tucson, Arizona, aggregates sufficient to supply a
new ready-mix concrete operation are not available for purchase.
A new entrant, therefore, would have to acquire its own local
source of aggregates. In Tucson, Arizona, however, viable
concrete aggregate reserves are scarce. Even if such reserves can
be acquired, it would take in excess of two years to develop
aggregate facilities of the scale necessary to serve the relevant
market. Additionally, the supply of cement in Tucson, Arizona is
constrained by a very limited number of cement suppliers.

14. New entry into the relevant market has not occurred in
more than 10 years.
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15. New entry into the relevant market sufficient to deter or
counteract the anticompetitive effects described in Paragraph 16
would not occur in a timely manner because it would take over
two years to enter and achieve significant market impact.

VII. EFFECTS OF THE ACQUISITION

16. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant markets in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45, in the following ways, among others:

a. by eliminating actual, direct, and substantial competition
between Cemex and RMC in the Tucson, Arizona market
for ready-mix concrete;

b. by increasing the likelihood that the remaining ready-mix
suppliers in Tucson, Arizona would engage in coordinated
interaction that harms consumers;

c. by reducing incentives to improve service or product
quality in the Tucson, Arizona market for ready-mix
concrete; and

d. by increasing the likelihood that customers would be
forced to pay higher prices for ready-mix concrete in
Tucson, Arizona.

VII. VIOLATIONS CHARGED

17. The Acquisition described in Paragraph 7 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45.

18. The Acquisition described in Paragraph 7, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
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FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eleventh day of February,
2005, issues its Complaint against said Respondent.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Cemex, S.A. de C.V. (“Cemex”), hereinafter referred
to as “Respondent,” of RMC Group PLC (“RMC”), and
Respondent having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Hold Separate and Maintain Assets
(“Hold Separate”), attached at Appendix C, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having duly
considered the comment received from an interested person
pursuant to section 2.34 of its Rules, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
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§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):

1. Respondent Cemex is incorporated as a stock corporation
with variable capital organized under the laws of the United
Mexican States with its office and principal place of business
located at Av. Ricardo Margdin Zozaya #325, Colonia del Valle
Campestre, Garza Garcia, Nuevo Leon, Mexico 66265.
Respondent Cemex operates all of its business in the United
States through its wholly owned subsidiary, Cemex Corp., which
operates all of its business through its wholly owned subsidiary,
Cemex Inc. Cemex Inc. has its principal place of business on 840
Gessner Road, Suite 1400, Houston, Texas 77024.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the Respondent, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “Cemex” or “Respondent” means Cemex, S.A. de C.V., its
directors, officers, employees, agents, representatives,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups, and affiliates controlled by Cemex
(including, but not limited to, Cemex Corp. and Cemex
Inc.), and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

B. “RMC” means RMC Group PLC, a public limited company
organized under the laws of England and Wales with
registered number 249776 whose registered principal office
is located at RMC House, Coldharbour Lane, Thorpe,
Egham, Surrey TW20 8TD, United Kingdom.
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. “Commission” means the Federal Trade Commission.

. “Acquirer” means any Person that receives the prior
approval of the Commission to acquire the Ready Mix
Concrete Divestiture Assets pursuant to Paragraph II. or
Paragraph IIL. of this Order.

. “Acquisition” means the proposed acquisition of RMC by
Cemex pursuant to the September 27, 2004 Implementation
Agreement between Cemex and RMC.

. “Acquisition Date” means the date the Acquisition is
consummated.

. “Aggregate(s)” means crushed stone and gravel produced at
quarries, mines, or gravel pits used to manufacture Ready
Mix Concrete and Asphalt Concrete.

. "Asphalt Concrete" means a paving material produced by
combining and heating asphalt cement (also referred to in
the industry as "liquid asphalt" or "asphalt oil") with
Aggregate.

. “Divestiture Agreement” means any agreement that receives
the prior approval of the Commission between Respondent
and an Acquirer (or between a Divestiture Trustee appointed
pursuant to Paragraph III. of this Order and an Acquirer)
related to the Ready Mix Concrete Divestiture Assets
required to be divested pursuant to Paragraph II. (or
Paragraph IIL.) of this Order.

. “Divestiture Trustee” means the Divestiture Trustee
appointed pursuant to Paragraph IIL. of this Order.

. “Effective Date of Divestiture” means the date on which
Respondent (or a Divestiture Trustee) divests to an Acquirer
the Ready Mix Concrete Divestiture Assets completely and
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as required by Paragraph II. (or by Paragraph III.) of this
Order.

. “Hold Separate” means the Order to Hold Separate and

Maintain Assets incorporated into and made a part of the
Agreement Containing Consent Orders.

M.“Hold Separate Monitor" means the Person appointed

pursuant to Paragraph II. of the Hold Separate.

N. “Material Confidential Information” means competitively

sensitive, proprietary and all other information that is not in
the public domain owned by or pertaining to a Person or a
Person’s business, and includes, but is not limited to, all
customer lists, price lists, cost information, marketing
methods, patents, technologies, processes, or other trade
secrets. The Ready Mix Concrete Divestiture Assets shall be
considered a Person separate from Respondent (as defined
in this Order and the Hold Separate) and RMC for this

purpose.

. “Person” means any individual, partnership, association,

firm, company, corporation, or other business entity.

. "Ready Mix Concrete" means a building material used in

the construction of buildings, highways, bridges, tunnels,
and other projects that is produced by mixing a cementing
material (commonly, but not limited to, Portland cement)
and Aggregate with sufficient water to cause the cement to
set and bind.

. “Ready Mix Concrete Divestiture Assets” means all of

RMC’s rights, titles, and interests in and to all assets,
properties, business and goodwill, tangible or intangible,
and any improvements or additions thereto, used to operate
the RMC Ready Mix Concrete Businesses in the ordinary
course and in accordance with past practice, including, but
not limited to:
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(1) the Ready Mix Concrete facilities, Aggregate facilities,
Asphalt Concrete facilities, quarries, mines, gravel pits,
aggregate reserves, plants, and other buildings located at the
sites identified on Appendix A hereto;

(i1) all real property (together with appurtenances, licenses,
and permits), including all leasehold and renewal rights,
owned, leased, or otherwise held by RMC and used to
operate the RMC Ready Mix Concrete Businesses located at
the sites identified on Appendix A hereto;

(ii1) all capital equipment, stone crushing equipment, power
supply equipment, scales, machinery, fixtures, tools, trucks
and other vehicles, transportation and storage facilities,
furniture, and supplies held by RMC and used to operate the
RMC Ready Mix Concrete Businesses;

(iv) all personal property owned, leased or otherwise held by
RMC and used to operate the RMC Ready Mix Concrete
Businesses;

(v) all intangible assets and all intellectual property owned
by or licensed to RMC used in the RMC Ready Mix
Concrete Businesses, including, but not limited to,
aggregate reserve testing information, technical information,
leases, know-how, safety procedures, quality assurance and
control procedures, dispatch software, systems and
equipment, trademarks, patents, mask works, copyrights,
trade secrets, research materials, technical information,
management information systems, software, inventions, test
data, licenses, registrations, submissions, approvals,
technology, specifications, designs, drawings, processes,
recipes, mix designs, protocols, and formulas;

(vi) all rights of RMC relating to the RMC Ready Mix
Concrete Businesses under any contract entered into with
customers (together with associated bid and performance
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bonds), suppliers, sales representatives, distributors, agents,
personal property lessors, personal property lessees,
licensors, licensees, consignors and consignees, and joint
venture partners;

(vii) all governmental approvals, consents, licenses, permits,
waivers, or other authorizations held by RMC and used to
operate the RMC Ready Mix Concrete Businesses;

(viii) all rights of RMC relating to the RMC Ready Mix
Concrete Businesses under any warranty and guarantee,
express or implied,

(ix) all books, records, and files held by RMC relating to the
RMC Ready Mix Concrete Businesses;

(x) all rights in and to inventories of products, raw
materials, supplies, and parts, including work-in-process
and finished goods held by RMC and used in the RMC
Ready Mix Concrete Businesses;

(xi) all customer and vendor lists, catalogs, sales promotion
literature, and advertising materials held by RMC and used
in the RMC Ready Mix Concrete Businesses; and

(xii) all items of prepaid expense held by RMC and used in
the RMC Ready Mix Concrete Businesses;

provided, however, that the Ready Mix Concrete Divestiture
Assets do not include the Excluded Assets identified in
Appendix B to this Order.

R. “RMC Ready Mix Concrete Businesses” means the

research, development, manufacture, distribution, or sale of
Ready Mix Concrete, and the related research, development,
production, manufacture, distribution, or sale of Aggregates
and/or Asphalt Concrete, at or by the facilities, quarries,
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mines, gravel pits, aggregate reserves, plants, and other
buildings listed in Appendix A to this Order.

I1.
IT IS FURTHER ORDERED that:

A. Respondent shall divest the Ready Mix Concrete Divestiture
Assets absolutely and in good faith, at no minimum price, to
a single Acquirer, within six (6) months of the Acquisition
Date.

B. Respondent shall divest the Ready Mix Concrete Divestiture
Assets only to an Acquirer that receives the prior approval
of the Commission and only in a manner that receives the
prior approval of the Commission.

C. Until the Effective Date of Divestiture, Respondent shall
take such actions as are necessary to maintain the viability
and marketability of the Ready Mix Concrete Divestiture
Assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of the Ready Mix Concrete
Divestiture Assets, except for ordinary wear and tear.

D. Prior to the Effective Date of Divestiture, Respondent shall
secure all consents and waivers from all government and
private entities that are necessary for the divestiture of the
Ready Mix Concrete Divestiture Assets to the Acquirer, and
for the continued research, development, manufacture, sale
or distribution of Ready Mix Concrete, Aggregate and
Asphalt Concrete at or by the facilities listed in Appendix A
to this Order by the Acquirer.

E. The purpose of the divestiture of the Ready Mix Concrete
Divestiture Assets is to ensure their continued operation in
the same manner and engaged in the same businesses in
which the RMC Ready Mix Concrete Businesses were
engaged as of the time of the announcement of the
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Acquisition, and to remedy the lessening of competition
resulting from the Acquisition as alleged in the
Commission’s Complaint.

I11.

IT IS FURTHER ORDERED that:

A. If Respondent has not fully complied with the obligations to

divest the Ready Mix Concrete Divestiture Assets as
required by Paragraph II. of this Order, the Commission
may appoint a Divestiture Trustee to divest the Ready Mix
Concrete Divestiture Assets in a manner that satisfies the
requirements of Paragraph II. In the event that the
Commission or the Attorney General brings an action
pursuant to § 5(1) of the Federal Trade Commission Act, 15
U.S.C. § 45(1), or any other statute enforced by the
Commission, Respondent shall consent to the appointment
of a Divestiture Trustee in such action to divest the Ready
Mix Concrete Divestiture Assets. Neither the appointment
of a Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph IIL. shall preclude
the Commission or the Attorney General from seeking civil
penalties or any other relief available to it, including a court
appointed Divestiture Trustee, pursuant to § 5(1) of the
Federal Trade Commission Act, or any other statute
enforced by the Commission, for any failure by Respondent
to comply with this Order.

. The Commission shall select the Divestiture Trustee,

subject to the consent of Respondent, which consent shall
not be unreasonably withheld. The Divestiture Trustee shall
be a person with experience and expertise in acquisitions
and divestitures. If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee, Respondent
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shall be deemed to have consented to the selection of the
proposed Divestiture Trustee.

. No later than ten (10) days after appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all rights
and powers necessary to permit the Divestiture Trustee to
effect the divestiture required by this Order.

. If a Divestiture Trustee is appointed by the Commission or a
court pursuant to this Order, Respondent shall consent to the
following terms and conditions regarding the Divestiture
Trustee’s powers, duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to divest the Ready Mix Concrete Divestiture
Assets as required by this Order.

2. The Divestiture Trustee shall have twelve (12) months
from the date the Commission approves the trust
agreement described herein to accomplish the divestiture,
which shall be subject to the prior approval of the
Commission. If, however, at the end of the twelve (12)
month period, the Divestiture Trustee has submitted a
divestiture plan or believes that the divestiture can be
achieved within a reasonable time, the divestiture period
may be extended by the Commission; provided, however,
the Commission may extend the divestiture period for no
more than two (2) additional periods of twelve (12)
months each.

3. The Divestiture Trustee shall have full and complete
access to the personnel, books, records, and facilities
related to the Ready Mix Concrete Divestiture Assets and
to any other relevant information, as the Divestiture
Trustee may request. Respondent shall develop such
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financial or other information as the Divestiture Trustee
may request and shall cooperate with the Divestiture
Trustee. Respondent shall take no action to interfere
with or impede the Divestiture Trustee’s accomplishment
of the divestiture. Respondent shall cooperate with the
efforts of the Divestiture Trustee to divest the Ready Mix
Concrete Divestiture Assets. Any delays in divestiture
caused by Respondent shall extend the time for
divestiture under this Paragraph III. in an amount equal
to the delay, as determined by the Commission.

. The Divestiture Trustee shall use commercially

reasonable best efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to Respondent’s
absolute and unconditional obligation to divest
expeditiously and at no minimum price. The divestiture
shall be made only in a manner that receives the prior
approval of the Commission and only to an Acquirer that
receives the prior approval of the Commission; provided,
however, if the Divestiture Trustee receives bona fide
offers from more than one acquiring entity, and if the
Commission determines to approve more than one such
acquiring entity, the Divestiture Trustee shall divest to
the acquiring entity selected by Respondent from among
those approved by the Commission; provided further,
however, that Respondent shall select such entity within
five (5) days of receiving notification of the
Commission’s approval.

. In the event that the Divestiture Trustee determines that

he or she is unable to divest the Ready Mix Concrete
Divestiture Assets in a manner consistent with the
Commission’s purpose as described in Paragraph II. of
this Order, the Divestiture Trustee may divest such
additional assets of Respondent and effect such
arrangements as are necessary to satisfy the requirements
of this Order.
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6. The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondent, on
such reasonable and customary terms and conditions as
the Commission may set. The Divestiture Trustee shall
have the authority to employ, at the cost and expense of
Respondent, such consultants, accountants, attorneys,
investment bankers, business brokers, appraisers, and
other representatives and assistants as are necessary to
carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall account
for all monies derived from the divestiture and all
expenses incurred. After approval by the Commission,
of the account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of Respondent, and
the Divestiture Trustee’s power shall be terminated. The
compensation of the Divestiture Trustee shall be based at
least in significant part on a commission arrangement
contingent on the divestiture of the Ready Mix Concrete
Divestiture Assets as required by this Order.

7. Respondent shall indemnify the Divestiture Trustee and
hold the Divestiture Trustee harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Divestiture
Trustee’s duties, including all reasonable fees of counsel
and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.

8. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the Ready Mix Concrete
Divestiture Assets.
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9. The Divestiture Trustee shall act in a fiduciary capacity
for the benefit of the Commission.

10. The Divestiture Trustee shall report in writing to the
Commission every sixty (60) days concerning the
Divestiture Trustee’s efforts to accomplish the
divestiture.

11. Respondent may require the Divestiture Trustee and
each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives and
assistants to sign a customary confidentiality
agreement; provided, however, such agreement shall
not restrict the Divestiture Trustee from providing any
information to the Commission.

. The Commission may on its own initiative or at the request

of the Divestiture Trustee issue such additional orders or
directions as may be necessary or appropriate to accomplish
the divestiture required by this Order.

. The Divestiture Trustee appointed pursuant to Paragraph III.

of this Order may be the same Person appointed as Hold
Separate Monitor pursuant to the relevant provisions of the
Hold Separate in this matter.

. If the Commission determines that a Divestiture Trustee has

ceased to act or failed to act diligently, the Commission may
appoint a substitute Divestiture Trustee in the same manner
as provided in this Paragraph III.

IVv.

IT IS FURTHER ORDERED that for a period of one (1) year

following the Effective Date of Divestiture, Respondent shall not,
directly or indirectly, solicit, induce, or attempt to solicit or induce
any former employees of the RMC Ready Mix Concrete
Businesses who are employed by the Acquirer to terminate their
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employment relationship with the Acquirer if such employees
have had access to Material Confidential Information of the
Acquirer or of the Ready Mix Concrete Divestiture Assets;
provided, however, a violation of this provision will not occur if:
(1) the individual’s employment has been terminated by the
Acquirer; (2) Respondent advertises for employees in newspapers,
trade publications, or other media not targeted specifically at the
employees; or (3) Respondent hires employees who apply for
employment with Respondent, so long as such employees were
not solicited by Respondent in violation of this paragraph.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order becomes final, and every sixty (60) days
thereafter until Respondent has fully complied with Paragraph II.
and III. of this Order, Respondent shall submit to the Commission
a verified written report setting forth in detail the manner and
form in which it intends to comply, is complying, and has
complied with this Order. Respondent shall include in its reports,
among other things that are required from time to time, a full
description of the efforts being made to comply with the relevant
Paragraphs of the Order, including a description of all substantive
contacts or negotiations related to the divestiture of the relevant
assets and the identity of all parties contacted. Respondent shall
include in its reports copies of all written communications to and
from such parties, all internal memoranda, and all reports and
recommendations concerning its obligations under this Order.

VI

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of Respondent, (2) acquisition, merger, or
consolidation of Respondent, or (3) any other change in
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent.
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VIIL.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondent, Respondent shall permit any
duly authorized representative of the Commission:

A. Access, during office hours of Respondent and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
possession or under the control of Respondent related to
compliance with this Order; and

B. Upon five (5) days’ notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who may
have counsel present, regarding such matters.
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Appendix A

RMC Ready Mix Concrete facilities to be divested pursuant to
this Order:

10200 W. Tangerine Road, Marena, Arizona 85653

6601 N. Casa Grande Highway, Tucson, Arizona 85743

9301 S. Swan Road, Tucson, Arizona 85706

11800 E. Valencia Road, Tucson, Arizona 85747

* 409 Camino Ramanote, Rio Rico, Arizona 85648

RMC Aggregate facilities to be divested pursuant to this Order:
* 6601 N. Casa Grande Highway, Tucson, Arizona 85743
* 11800 E. Valencia Road, Tucson, Arizona 85747
* 409 Camino Ramanote, Rio Rico, Arizona 85648
RMC Asphalt Concrete facility to be divested pursuant to this
Order:

* 6601 N. Casa Grande Highway, Tucson, Arizona 85743

Appendix B

The following are the Excluded Assets:
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cash and cash equivalents;

any U.S. insurance policies that do not apply exclusively
to the Ready Mix Concrete Divestiture Assets and prepaid
expenses for any such U.S. insurance policies;

the following pension plans: The Savings and Retirement
Plan for Employees of RMC USA, Inc. and Affiliated
Companies; RMC USA, Inc. Amended and Restated
Nonqualified Executive Savings Plan; and Savings &
Retirement Plan for Employees of Tucson Ready-Mix,
Inc.;

subject to item 5 below, intellectual property that is not
used exclusively in the Ready Mix Concrete Divestiture
Assets, provided, however, that, to the extent such
intellectual property is used in the Ready Mix Concrete
Divestiture Assets, Respondents shall grant the Acquirer a
perpetual, nonexclusive, paid-up (royalty-free) license to
use such intellectual property in the operation of the Ready
Mix Concrete Divestiture Assets;

all rights, including the right to use, in or to any trade
name and trademark whether or not registered in any
country in the world which includes the term “RMC” or
the “RMC” design; provided, however, that the Acquirer
shall have rights to use the “RMC” trade name and
trademark for a transition period of three months following
the Effective Date of Divestiture;

any books and records that Respondent are required by law
to retain, so long as RMC delivers at least one copy
thereof to the Acquirer; and

all refunds, rebates, or similar payments of taxes to the
extent such taxes were paid by or on behalf of RMC prior
to the Effective Date of Divestiture.
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Appendix C

ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS
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ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Cemex, S.A. de C.V. (“Cemex”), hereinafter referred
to as “Respondent,” of RMC Group PLC (“RMC”), and
Respondent having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Consent Agreement and to place such Consent
Agreement containing the Decision and Order on the public
record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34,

16 C.F.R. § 2.34, the Commission hereby issues its Complaint,
makes the following jurisdictional findings, and issues this Order
to Hold Separate and Maintain Assets (“Hold Separate™):
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1. Respondent Cemex is incorporated as a stock corporation
with variable capital organized under the laws of the United
Mexican States with its office and principal place of business
located at Av. Ricardo Margdin Zozaya #325, Colonia del Valle
Campestre, Garza Garcia, Nuevo Leon, Mexico 66265.
Respondent Cemex operates all of its business in the United
States through its wholly owned subsidiary, Cemex Corp., which
operates all of its business through its wholly owned subsidiary,
Cemex Inc. Cemex Inc. has its principal place of business on 840
Gessner Road, Suite 1400, Houston, Texas 77024.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the Respondent, and the
proceeding is in the public interest.

ORDER
I.

IT IS ORDERED that, as used in this Hold Separate, the
following definitions shall apply:

A. “Cemex” or “Respondent” means Cemex, S.A. de C.V., its
directors, officers, employees, agents, representatives,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups, and affiliates controlled by Cemex
(including, but not limited to, Cemex Corp. and Cemex Inc.),
and the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

B. “RMC” means RMC Group PLC, a public limited company
organized under the laws of England and Wales with
registered number 249776 whose registered principal office is
located at RMC House, Coldharbour Lane, Thorpe, Egham,
Surrey TW20 8TD, United Kingdom.

C. “Commission” means the Federal Trade Commission.
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“Acquirer” means any Person that receives the prior approval
of the Commission to acquire the Ready Mix Concrete
Divestiture Assets pursuant to Paragraph II. or Paragraph III.
of the Decision and Order.

“Acquisition” means the proposed acquisition of RMC by
Cemex pursuant to the September 27, 2004 Implementation
Agreement between Cemex and RMC.

“Acquisition Date” means the date the Acquisition is
consummated.

“Aggregate(s)” means crushed stone and gravel produced at
quarries, mines, or gravel pits used to manufacture Ready
Mix Concrete and Asphalt Concrete.

“Asphalt Concrete” means a paving material produced by
combining and heating asphalt cement (also referred to in the
industry as “liquid asphalt” or “asphalt oil”’) with Aggregate.

“Decision and Order” means:

1. until the issuance and service of a final Decision and
Order by the Commission, the proposed Decision and
Order contained in the Consent Agreement in this matter;
and

2. following the issuance and service of a final Decision and
Order by the Commission, the final Decision and Order
issued by the Commission.

“Divestiture Agreement” means any agreement that receives
the prior approval of the Commission between Respondent
and an Acquirer (or between a Divestiture Trustee appointed
pursuant to Paragraph III. of the Decision and Order and an
Acquirer) related to the Ready Mix Concrete Divestiture
Assets required to be divested pursuant to Paragraph II. (or
Paragraph IIL.) of the Decision and Order.
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. “Divestiture Trustee” means the Divestiture Trustee

appointed pursuant to Paragraph IIL. of the Decision and
Order.

. “Effective Date of Divestiture” means the date on which

Respondent (or a Divestiture Trustee) divests to an Acquirer
the Ready Mix Concrete Divestiture Assets completely and as
required by Paragraph II. (or by Paragraph II1.) of the
Decision and Order.

. “Held Separate Business” means the Ready Mix Concrete
Divestiture Assets and all full-time, part-time, or contract
employees of the RMC Ready Mix Concrete Businesses
(“Held Separate Business employees™).

. “Hold Separate Monitor" means the Person appointed
pursuant to Paragraph II. of this Hold Separate.

. “Hold Separate Period” means the time period during which
the Hold Separate is in effect, which shall begin on the
Acquisition Date and terminate pursuant to Paragraph V.
hereof.

. “Material Confidential Information” means competitively
sensitive, proprietary, and all other information that is not in
the public domain owned by or pertaining to a Person or a
Person’s business, and includes, but is not limited to, all
customer lists, price lists, cost information, marketing
methods, patents, technologies, processes, or other trade
secrets. The Ready Mix Concrete Divestiture Assets shall be
considered a Person separate from Respondent (as defined in
the Decision and Order and the Hold Separate) and RMC for
this purpose.

. “Person” means any individual, partnership, association,
firm, company, corporation, or other business entity.
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R. "Ready Mix Concrete" means a building material used in the

construction of buildings, highways, bridges, tunnels, and
other projects that is produced by mixing a cementing
material (commonly, but not limited to, Portland cement) and

Aggregate with sufficient water to cause the cement to set
and bind.

“Ready Mix Concrete Divestiture Assets” means all of
RMC’s rights, titles, and interests in and to all assets,
properties, business and goodwill, tangible or intangible, and
any improvements or additions thereto, used to operate the
RMC Ready Mix Concrete Divestiture Businesses in the
ordinary course and in accordance with past practice,
including, but not limited to:

1. the Ready Mix Concrete facilities, Aggregate facilities,
Asphalt Concrete facilities, quarries, mines, gravel pits,
aggregate reserves, plants, and other buildings located at
the sites identified on Appendix A to the Decision and
Order (attached hereto);

2. all real property (together with appurtenances, licenses,
and permits), including all leasehold and renewal rights,
owned, leased, or otherwise held by RMC and used to
operate the RMC Ready Mix Concrete Businesses located
at the sites identified on Appendix A to the Decision and
Order (attached hereto);

3. all capital equipment, stone crushing equipment, power
supply equipment, scales, machinery, fixtures, tools,
trucks and other vehicles, transportation and storage
facilities, furniture and supplies held by RMC and used to
operate the RMC Ready Mix Concrete Businesses;

4. all personal property owned, leased, or otherwise held by
RMC and used to operate the RMC Ready Mix Concrete
Businesses;
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all intangible assets and all intellectual property owned by
or licensed to RMC used in the RMC Ready Mix
Concrete Businesses, including, but not limited to,
aggregate reserve testing information, technical
information, leases, know-how, safety procedures, quality
assurance and control procedures, dispatch software,
systems and equipment, trademarks, patents, mask works,
copyrights, trade secrets, research materials, technical
information, management information systems, software,
inventions, test data, licenses, registrations, submissions,
approvals, technology, specifications, designs, drawings,
processes, recipes, mix designs, protocols, and formulas;

. all rights of RMC relating to the RMC Ready Mix

Concrete Businesses under any contract entered into with
customers (together with associated bid and performance
bonds), suppliers, sales representatives, distributors,
agents, personal property lessors, personal property
lessees, licensors, licensees, consignors and consignees,
and joint venture partners;

. all governmental approvals, consents, licenses, permits,

waivers, or other authorizations held by RMC and used to
operate the RMC Ready Mix Concrete Businesses;

. all rights of RMC relating to the RMC Ready Mix

Concrete Businesses under any warranty and guarantee,
express or implied;

. all books, records, and files held by RMC relating to the

RMC Ready Mix Concrete Businesses;

all rights in and to inventories of products, raw materials,
supplies and parts, including work-in-process and
finished goods held by RMC and used in the RMC Ready
Mix Concrete Businesses;
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11. all customer and vendor lists, catalogs, sales promotion
literature, and advertising materials held by RMC and
used in the RMC Ready Mix Concrete Businesses; and

12. all items of prepaid expense held by RMC and used in the
RMC Ready Mix Concrete Businesses;

provided, however, that the Ready Mix Concrete Divestiture
Assets do not include the Excluded Assets identified in Appendix
B to the Decision and Order.

T. “RMC Ready Mix Concrete Businesses” means the research,
development, manufacture, distribution, or sale of Ready Mix
Concrete, and the related research, development, production,
manufacture, distribution, or sale of Aggregates and/or
Asphalt Concrete, at or by the facilities, quarries, mines,
gravel pits, aggregate reserves, plants, and other buildings
listed in Appendix A to the Decision and Order.

IT IS FURTHER ORDERED that:

U. During the Hold Separate Period, Respondent shall hold the
Held Separate Business separate, apart, and independent as
required by this Hold Separate and shall vest the Held
Separate Business with all rights, powers, and authority
necessary to conduct its business; Respondent shall not
exercise direction or control over, or influence directly or
indirectly, the Held Separate Business or any of its
operations, or the Hold Separate Monitor, except to the extent
that Respondent must exercise direction and control over the
Held Separate Business as is necessary to assure compliance
with this Hold Separate, the Consent Agreement, the
Decision and Order, and all applicable laws.

V. Until the Effective Date of Divestiture, Respondent shall take
such actions as are necessary to maintain the viability and
marketability of the Held Separate Business and to prevent
the destruction, removal, wasting, deterioration, or
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impairment of any of the assets, except for ordinary wear and
tear.

. The purpose of this Hold Separate is to: (1) preserve the Held
Separate Business as a viable, competitive, and ongoing
business independent of Respondent until the divestiture
required by the Decision and Order is achieved; (2) assure
that no Material Confidential Information is exchanged
between Respondent and the Held Separate Business, except
in accordance with the provisions of this Hold Separate; and
(3) prevent interim harm to competition pending the relevant
divestiture and other relief.

. Respondent shall hold the Held Separate Business separate,
apart, and independent on the following terms and
conditions:

1. Mr. Stephen J. Roebuck shall serve as Hold Separate
Monitor, pursuant to the agreement executed by the Hold
Separate Monitor and Respondent and attached as
Confidential Appendix B (“Monitor Agreement”).

a. Respondent shall, no later than one (1) day after the
Acquisition Date, transfer to the Hold Separate
Monitor all rights, powers, and authorities necessary
to permit the Hold Separate Monitor to perform his
duties and responsibilities, pursuant to this Hold
Separate and consistent with the purposes of the
Decision and Order, and shall include in the Monitor
Agreement all provisions necessary to effectuate this
requirement.

b. The Hold Separate Monitor shall have the
responsibility, consistent with the terms of this Hold
Separate and the Decision and Order, for monitoring
the organization of the Held Separate Business; for
managing the Held Separate Business through the
Manager; for maintaining the independence of the
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Held Separate Business; and for monitoring
Respondent’s compliance with its obligations
pursuant to this Hold Separate and the Decision and
Order.

. Subject to all applicable laws and regulations, the

Hold Separate Monitor shall have full and complete
access to all personnel, books, records, documents,
and facilities of the Held Separate Business or to any
other relevant information as the Hold Separate
Monitor may reasonably request including, but not
limited to, all documents and records kept by
Respondent in the ordinary course of business that
relate to the Held Separate Business. Respondent
shall develop such financial or other information as
the Hold Separate Monitor may reasonably request
and shall cooperate with the Hold Separate Monitor.
Respondent shall take no action to interfere with or
impede the Hold Separate Monitor’s ability to
monitor Respondent’s compliance with this Hold
Separate, the Consent Agreement, the Decision and
Order, or otherwise to perform his duties and
responsibilities consistent with the terms of this Hold
Separate.

. The Hold Separate Monitor shall have the authority

to employ, at the cost and expense of Respondent,
such consultants, accountants, attorneys, and other
representatives and assistants as are reasonably
necessary to carry out the Hold Separate Monitor’s
duties and responsibilities.

. The Commission may require the Hold Separate

Monitor to sign an appropriate confidentiality
agreement relating to materials and information
received from the Commission in connection with
performance of the Hold Separate Monitor’s duties.
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f. Respondent may require the Hold Separate Monitor
to sign an appropriate confidentiality agreement
prohibiting the disclosure of any Material
Confidential Information gained as a result of his role
as Hold Separate Monitor to anyone other than the
Commission.

g. Thirty (30) days after the Hold Separate becomes
final, and every thirty (30) days thereafter until the
Hold Separate terminates, the Hold Separate Monitor
shall report in writing to the Commission concerning
the efforts to accomplish the purposes of this Hold
Separate. Included within that report shall be the
Hold Separate Monitor’s assessment of the extent to
which the businesses comprising the Held Separate
Business are meeting (or exceeding) their projected
goals as are reflected in operating plans, budgets,
projections or any other regularly prepared financial
statements.

h. If the Hold Separate Monitor ceases to act or fails to
act diligently and consistent with the purposes of this
Hold Separate, the Commission may appoint a
substitute Hold Separate Monitor consistent with the
terms of this paragraph, subject to the consent of
Respondent, which consent shall not be unreasonably
withheld. If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of
the substitute Hold Separate Monitor within five (5)
days after notice by the staff of the Commission to
Respondent of the identity of any substitute Hold
Separate Monitor, Respondent shall be deemed to
have consented to the selection of the proposed
substitute Hold Separate Monitor. Respondent and
the substitute Hold Separate Monitor shall execute a
Monitor Agreement, subject to the approval of the
Commission, consistent with this paragraph.
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2. No later than one (1) day after the Acquisition Date,
Respondent shall enter into a management agreement
with, and transfer all rights, powers, and authorities
necessary to manage and maintain the Held Separate
Business to, Mr. Michael Smith, the current Vice
President of Operations and General Manager of Tucson
Ready-Mix, Inc. (“Manager”).

a. In the event that Mr. Smith declines an offer to act as
the Manager, or if Mr. Smith accepts the position of
Manager and, subsequently, ceases to act as
Manager, then Respondent shall select a substitute
Manager, subject to the approval of the Commission,
and transfer to the substitute Manager all rights,
powers and authorities necessary to permit the
substitute Manager to perform his/her duties and
responsibilities, pursuant to this Hold Separate.

b. The Manager shall report directly and exclusively to
the Hold Separate Monitor and shall manage the
Held Separate Business independently of the
management of Respondent. The Manager shall not
be involved, in any way, in the operations of the
other businesses of Respondent during the term of
this Hold Separate.

c. The Manager shall have no financial interests
affected by Respondent’s revenues, profits or profit
margins, except that the Manager’s compensation for
managing the Held Separate Business may include
economic incentives dependent on the financial
performance of the Held Separate Business if there
are also sufficient incentives for the Manager to
operate the Held Separate Business at no less than
current rates of operation (including, but not limited
to, current rates of production and sales) and to
achieve the objectives of this Hold Separate.
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d. The Manager shall make no material changes in the
present operation of the Held Separate Business
except with the approval of the Hold Separate
Monitor, in consultation with the Commission staff.

e. The Manager shall have the authority, with the
approval of the Hold Separate Monitor, to remove
Held Separate Business employees and replace them
with others of similar experience or skills. If any
person ceases to act or fails to act diligently and
consistent with the purposes of this Hold Separate,
the Manager, in consultation with the Hold Separate
Monitor, may request Respondent to, and
Respondent shall, appoint a substitute person, which
person the Manager shall have the right to approve.

f. In addition to employees within the Held Separate
Business, the Manager may employ such Persons as
are reasonably necessary to assist the Manager in
managing the Held Separate Business.

g. The Hold Separate Monitor shall be permitted, in
consultation with the Commission staff, to remove
the Manager for cause. Within fifteen (15) days after
such removal of the Manager, Respondent shall
appoint a replacement Manager, subject to the
approval of the Commission, on the same terms and
conditions as provided in Paragraph IL.D.2 of this
Hold Separate.

3. The Held Separate Business shall be staffed with
sufficient employees to maintain the viability and
competitiveness of the Held Separate Business. To the
extent that such employees leave or have left the Held
Separate Business prior to the Effective Date of
Divestiture, the Manager, with the approval of the Hold
Separate Monitor, may replace departing or departed
employees with persons who have similar experience and
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expertise or determine not to replace such departing or
departed employees.

. In connection with support services or products not

included within the Held Separate Business, Respondent
and RMC shall continue to provide, or offer to provide,
the same support services to the Held Separate Business
as are being provided to such business interests by
Respondent and RMC as of the date the Consent
Agreement is signed by Respondent. For any services or
products that Respondent and RMC may provide to the
Held Separate Business, Respondent may charge no more
than the same price they charge others for the same
services or products. Respondent’s or RMC’s personnel
providing such services or products must retain and
maintain all Material Confidential Information of the
Held Separate Business on a confidential basis, and,
except as is permitted by this Hold Separate, such persons
shall be prohibited from providing, discussing,
exchanging, circulating, or otherwise furnishing any such
information to or with any person whose employment
involves any of Respondent’s or RMC’s businesses, other
than the Held Separate Business. Such personnel shall
also execute confidentiality agreements prohibiting the
disclosure of any Material Confidential Information of the
Held Separate Business.

a. Respondent and RMC shall offer to the Held
Separate Business any services and products that
Respondent or RMC provided to their other
businesses directly or through third party contracts,
or that they have provided directly or through third
party contracts to the businesses constituting the Held
Separate Business at any time since January 1, 2004.
The Held Separate Business may, at the option of the
Manager with the approval of the Hold Separate
Monitor, obtain such services and products from
Respondent or RMC. The services and products that
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Respondent or RMC shall offer the Held Separate
Business shall include, but shall not be limited to, the
following:

(1) human resources and administrative services,
including but not limited to payroll processing,
labor relations support, pension administration,
and procurement and administration of
employee benefits, including health benefits;

(2) environmental health and safety services, which
are used to develop corporate policies and
insure compliance with federal and state
regulations and corporate policies;

(3) financial accounting services;

(4) preparation of tax returns;

(5) audit services;

(6) information technology support services;

(7) processing of accounts payable and accounts
receivable;

(8) technical support;
(9) procurement of supplies;
(10) procurement of goods and services utilized in
the ordinary course of business by the Held
Separate Business; and

(11) legal services.

b. the Held Separate Business shall have, at the option
of the Manager with the approval of the Hold
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Separate Monitor, the ability to acquire services and
products from third parties unaffiliated with
Respondent or RMC.

5. Respondent shall cause the Hold Separate Monitor, the

Manager, and each employee having access to Material
Confidential Information to submit to the Commission a
signed statement that the individual will maintain the
confidentiality required by the terms and conditions of
this Hold Separate. These individuals must retain and
maintain all Material Confidential Information relating to
the Held Separate Business on a confidential basis and,
except as is permitted by this Hold Separate, such persons
shall be prohibited from providing, discussing,
exchanging, circulating, or otherwise furnishing any such
information to or with any other person whose
employment involves any of Respondent’s businesses
other than the Held Separate Business. These persons
shall not be involved in any way in the management,
production, distribution, sale, marketing, or financial
operations of the competing businesses of Respondent.

. No later than five (5) days after the Acquisition Date,

Respondent shall establish written procedures, subject to
the approval of the Hold Separate Monitor, covering the
management, maintenance, and independence of the Held
Separate Business consistent with the provisions of this
Hold Separate.

. No later than five (5) days after the date this Hold

Separate becomes final, Respondent shall circulate to
employees of the Held Separate Business, and to persons
who are employed in Respondent’s businesses that
compete with the Held Separate Business, a notice of this
Hold Separate and the Consent Agreement, in the form
attached hereto as Appendix C.
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8. The Hold Separate Monitor and the Manager shall serve,
without bond or other security, at the cost and expense of
Respondent, on reasonable and customary terms
commensurate with each person’s experience and
responsibilities.

9. Respondent shall indemnify the Hold Separate Monitor
and Manager and hold each harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Hold Separate
Monitor’s or the Manager’s duties, including all
reasonable fees of counsel and other expenses incurred in
connection with the preparation for, or defense of any
claim, whether or not resulting in any liability, except to
the extent that such liabilities, losses, damages, claims, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the Hold Separate
Monitor or the Manager.

10. Respondent shall provide the Held Separate Business
with sufficient financial resources:

a. as are appropriate in the judgment of the Hold
Separate Monitor to operate the Held Separate
Business as it is currently operated;

b. to perform all maintenance to, and replacements of,
the assets of the Held Separate Business;

c. to carry on existing and planned capital projects and
business plans; and

d. to maintain the viability, competitive vigor, and
marketability of the Held Separate Business.

Such financial resources to be provided to the Held Separate
Business shall include, but shall not be limited to, (i) general
funds, (i) capital, (iii) working capital, and (iv) reimbursement
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for any operating losses, capital losses, or other losses;
provided, however, that, consistent with the purposes of the
Decision and Order, the Manager may reduce in scale or pace
any capital or research and development project, or substitute
any capital or research and development project for another of
the same cost.

11.

12.

Respondent shall not, during the Hold Separate Period,
directly or indirectly, solicit, induce, or attempt to solicit
or induce any employee of the Held Separate Business for
positions with Respondent. The Acquirer shall have the
option of offering employment to any Held Separate
Business employee. Respondent shall not interfere with
the employment by the Acquirer of such employees; shall
not offer any incentive to such employees to decline
employment with the Acquirer or to accept other
employment with the Respondent; and shall remove any
impediments that may deter such employees from
accepting employment with the Acquirer including, but
not limited to, any non-compete or confidentiality
provisions of employment or other contracts that would
affect the ability of such employees to be employed by the
Acquirer, and the payment, or the transfer for the account
of the employee, of all current and accrued bonuses,
pensions and other current and accrued benefits to which
such employees would otherwise have been entitled had
they remained in the employment of the Respondent.

For a period of one (1) year commencing on the Effective
Date of Divestiture, Respondent shall not, directly or
indirectly, solicit, induce or attempt to solicit or induce
any Held Separate Business employees who are employed
by the Acquirer to terminate their employment
relationship with the Acquirer if such employees have had
access to Material Confidential Information of the
Acquirer or of the Held Separate Business; provided,
however, a violation of this provision will not occur if:

(1) the individual’s employment has been terminated by
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the Acquirer; (2) Respondent advertises for employees in
newspapers, trade publications, or other media not
targeted specifically at the employees; or (3) Respondent
hires employees who apply for employment with
Respondent, so long as such employees were not solicited
by Respondent in violation of this paragraph.

Except for the Manager, Held Separate Business
employees, and support services employees involved in
providing services to the Held Separate Business pursuant
to Paragraph I1.D 4., and except to the extent provided in
Paragraph II.A., Respondent shall not permit any other of
its employees, officers, or directors to be involved in the
operations of the Held Separate Business.

Respondent shall assure that Held Separate Business
employees receive, during the Hold Separate Period, their
salaries, all current and accrued bonuses, pensions and
other current and accrued benefits to which those
employees otherwise would have been entitled.

Respondent’s employees (excluding the Manager, Held
Separate Business employees and employees involved in
providing support services to the Held Separate Business
pursuant to Paragraph I1.D.4.) shall not receive, or have
access to, or use or continue to use any Material
Confidential Information of the Held Separate Business
not in the public domain except:

a. as required by law; and
b. to the extent that necessary information is exchanged:
(1) in the course of consummating the Acquisition;
(2) in negotiating agreements to divest assets
pursuant to the Consent Agreement and

engaging in related due diligence;

(3) in complying with this Hold Separate or the
Consent Agreement;
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(4) in overseeing compliance with policies and
standards concerning the safety, health, and
environmental aspects of the operations of the
Held Separate Business and the integrity of the
financial controls of the Held Separate
Business;

(5) in defending legal claims, investigations or
enforcement actions threatened or brought
against or related to the Held Separate Business;
or

(6) in obtaining legal advice.

Nor shall the Manager or Held Separate Business employees
receive or have access to, or use or continue to use, any
Material Confidential Information not in the public domain
about Respondent and relating to Respondent’s businesses,
except such information as is necessary to maintain and operate
the Held Separate Business. Respondent may receive aggregate
financial and operational information relating to the Held
Separate Business only to the extent necessary to allow
Respondent to comply with the requirements and obligations of
the laws of the United States and other countries, and to
prepare consolidated financial reports, tax returns, reports
required by securities laws, and personnel reports. Any such
information that is obtained pursuant to this subparagraph shall
be used only for the purposes set forth in this subparagraph.

16. Respondent and the Held Separate Business shall jointly
implement, and at all times during the Hold Separate
Period maintain in operation, a system, as approved by
the Hold Separate Monitor, of access and data controls to
prevent unauthorized access to or dissemination of
Material Confidential Information of the Held Separate
Business, including, but not limited to, the opportunity by
the Hold Separate Monitor, on terms and conditions
agreed to with Respondent, to audit Respondent’s
networks and systems to verify compliance with this Hold
Separate.
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I11.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in
Respondent that may affect compliance obligations arising out of
this Hold Separate, including but not limited to assignment, the
creation or dissolution of subsidiaries, or any other change in
Respondent.

IVv.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Hold Separate, and
subject to any legally recognized privilege, and upon written
request with reasonable notice to Respondent made to their
principal United States offices, Respondent shall permit any duly
authorized representative of the Commission:

A. Access, during office hours of Respondent and in the
presence of counsel, to all facilities, and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
possession or under the control of Respondent relating to
any matters contained in this Hold Separate; and

B. Upon five (5) days’ notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who may
have counsel present, regarding any such matters.

V.

IT IS FURTHER ORDERED that this Hold Separate shall
terminate at the earlier of:

A. Three (3) business days after the Commission withdraws
its acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or
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B. The day after the Effective Date of Divestiture (the date the
divestiture required by the Decision and Order is
completed).

By the Commission, Chairman Majoras recused.

Appendix A

RMC Ready Mix Concrete facilities to be divested pursuant to
this Order:

10200 W. Tangerine Road, Marena, Arizona 85653

6601 N. Casa Grande Highway, Tucson, Arizona 85743

9301 S. Swan Road, Tucson, Arizona 85706

11800 E. Valencia Road, Tucson, Arizona 85747

* 409 Camino Ramanote, Rio Rico, Arizona 85648

RMC Aggregate facilities to be divested pursuant to this Order:
* 6601 N. Casa Grande Highway, Tucson, Arizona 85743
* 11800 E. Valencia Road, Tucson, Arizona 85747
* 409 Camino Ramanote, Rio Rico, Arizona 85648
RMC Asphalt Concrete facility to be divested pursuant to this
Order:
* 6601 N. Casa Grande Highway, Tucson, Arizona 85743

Confidential Appendix B

HOLD SEPARATE MONITOR AGREEMENT
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Appendix C

NOTICE OF DIVESTITURE AND REQUIREMENT FOR
CONFIDENTIALITY

Cemex, S.A. de C.V. (“Cemex”), hereinafter referred to as
“Respondent,” has entered into an Agreement Containing Consent
Orders (“Consent Agreement”) with the Federal Trade
Commission relating to the divestiture of certain assets and other
relief.

As used herein, the term “Held Separate Business” means
RMC’s ready mix concrete, aggregate and asphalt facilities
located in Tucson, Arizona and Rio Rico, Arizona, and all full-
time, part-time or contract employees whose duties relate
primarily to the Held Separate Business. Under the terms of the
Decision and Order contained in the Consent Agreement, Cemex
must divest the Held Separate Business within six months after
the Acquisition Date.

During the Hold Separate Period (which begins on the date
that Cemex acquires RMC and ends after Cemex has completed
the required divestiture of the Held Separate Business), the Held
Separate Business shall be held separate, apart, and independent
from Cemex’s other businesses. The Held Separate Business
must be maintained as a separate, ongoing business, independent
of all other businesses of Cemex, until Cemex has completed the
required divestiture. All competitive information relating to the
Held Separate Business must be retained and maintained by the
persons involved in the operation of the Held Separate Business
on a confidential basis, and such persons are prohibited from
providing, discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any other person
employed by Cemex or whose employment relates to any of
Cemex’s businesses other than the Held Separate Business. These
individuals shall not be involved in any way in the management,
production, distribution, sales, marketing, or financial operations
of the competing products or services of Cemex. Similarly,
persons involved in similar activities in Respondent Cemex’s
businesses are prohibited from providing, discussing, exchanging,
circulating, or otherwise furnishing any similar information to or
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with any other person whose employment involves the Held
Separate Business, except as otherwise provided in the Hold
Separate Order.

Until the Held Separate Business is divested, Respondent
must take such actions as are necessary to maintain the viability,
marketability, and competitiveness of the Held Separate Business,
and to prevent the destruction, removal, wasting, deterioration,
sale, disposition, transfer, or impairment of the Held Separate
Business or any assets related thereto, except for ordinary wear
and tear.

Any violation of the Consent Agreement may subject
Respondent to civil penalties and other relief as provided by law.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment

I. Introduction

The Federal Trade Commission (“Commission’) has accepted,
subject to final approval, an Agreement Containing Consent Order
(“Consent Agreement”) from Cemex, S.A. de C.V. (“Cemex”).
The purpose of the Consent Agreement is to remedy the
anticompetitive effects resulting from Cemex’s proposed
acquisition of RMC, PLC (“RMC”). The Consent Agreement
requires Cemex to divest RMC’s Tucson, Arizona ready-mix
concrete business within six months of the date Cemex signed the
Consent Agreement. The Consent Agreement also includes an
Order to Hold Separate and Maintain Assets that requires Cemex
to preserve the RMC Tucson, Arizona ready-mix concrete
business as a viable, competitive, and ongoing operation until the
divestiture is achieved.

The Consent Agreement has been placed on the public record
for 30 days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will again review
the Consent Agreement and the comments received, and will
decide whether it should withdraw from the proposed Consent
Agreement or make it final.

Pursuant to an Implementation Agreement dated September 27,
2004, Cemex agreed to acquire 100 percent of the existing shares
of RMC for approximately $5.8 billion (“Proposed Acquisition”).
The Commission's complaint alleges that the Proposed
Acquisition, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
substantially lessening competition in the Tucson, Arizona market
for the manufacture and sale of ready-mix concrete.
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II. The Parties

Headquartered in Monterrey, Mexico, Cemex is the third
largest cement company in the world, with significant downstream
businesses in ready-mix concrete and related products. Cemex’s
operations in Tucson, Arizona consist of four ready-mix concrete
plants, all of which are supplied internally with concrete
aggregates.

RMC is a United Kingdom Holding Company headquartered in
London, with nine subsidiaries doing business in the United
States. RMC is the world’s largest supplier of ready-mix concrete
and a leading producer of cement and aggregates in Europe. RMC
has five ready-mix concrete plants in the Tucson, Arizona area, all
of which are supplied interally with locally-produced aggregates.

III. The Tucson, Arizona Ready-Mix Concrete Market

The relevant product market in which to assess the competitive
effects of the Proposed Acquisition is ready-mix concrete. Ready-
mix concrete is produced at local plants by combining cement,
aggregates, and water in accordance with precise specifications.
Once blended, ready-mix concrete is delivered to construction
sites as a slurry in trucks with revolving drums. At construction
sites, ready-mix concrete is poured and formed into its final shape.
Among building products, ready-mix concrete is unique because it
is pliable when freshly mixed and strong and permanent when
hardened. Due to ready-mix concrete’s exceptional characteristics
as a building material, ready-mix concrete customers would not
switch to other materials, such as steel, wood, or asphalt, in the
event of a five to ten percent increase in the price of ready-mix
concrete. Indeed, for some applications, such as certain building
foundations, concrete’s unique structural characteristics make it
the only viable construction material.

The relevant geographic market in which to analyze the effects
of the Proposed Acquisition is the Tucson, Arizona metropolitan
area. The geographic scope of competition in ready-mix concrete



CEMEX S.A. DE C.V. 171

Analysis

is circumscribed by the perishable nature of the product. Once
ready-mix concrete is blended at a plant and loaded into a truck, it
will solidify if it is not poured in a timely manner (typically less
than one hour), rendering it useless. Hence, ready-mix concrete
generally is sold within a 10 to 20 mile radius of the plant where it
is mixed, although the precise mileage may differ depending on
traffic patterns and infrastructure. For instance, traffic congestion
within a metropolitan area can significantly lengthen delivery
times, whereas a plant located on the periphery of the market may
be able to serve a larger area. Due to a low value-to-weight ratio,
transportation costs also can effectively limit the distance that
ready-mix concrete can be shipped. There are three ready-mix
competitors in Tucson, each operating at least four ready-mix
concrete plants: Cemex, RMC, and Rinker. Each competitor has
spaced plants within 20 miles of its other plants, creating a
network capable of supplying the entire area.

The three-firm Tucson, Arizona ready-mix concrete market is
highly concentrated. If the Proposed Acquisition is consummated,
the Tucson, Arizona ready-mix concrete market will become even
more concentrated with only two independent suppliers. As a
result, the Proposed Acquisition likely would facilitate
coordinated behavior between Cemex and its lone remaining
competitor. Coordination is particularly likely where the relevant
product is homogenous, as is ready-mix concrete. In a two-firm
market, each competitor would have an enhanced ability to
monitor the other’s conduct, and would know with certainty the
source of any discounting. Likewise, the accuracy and
effectiveness of any retaliation for deviations from the terms of
collusion would greatly improve with only one remaining
competitor. As a result, the Proposed Acquisition would increase
the likelihood that ready-mix concrete purchasers in Tucson,
Arizona would be forced to pay higher prices and would receive
diminished service. Absent Commission action, Cemex’s
acquisition of RMC raises significant antitrust concerns in
Tucson, Arizona.
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Entry into the Tucson, Arizona ready-mix concrete market on a
level sufficient to deter or counteract the likely anticompetitive
effects of the Proposed Transaction is not likely to occur in a
timely manner. Entry into this market is difficult due to a limited
availability of the vital raw materials, i.e. aggregates and cement,
necessary to sustain a new ready-mix concrete operation. In
Tucson, Arizona, ready-mix concrete operations are closely
intertwined with concrete aggregate operations. As a result,
concrete aggregates are not currently available on the open market
in Tucson on the scale necessary to sustain a new ready-mix
concrete competitor. Thus, a new concrete entrant would need to
enter the aggregate business itself, or enter the market
contemporaneously with a new aggregate entrant. Neither
alternative is likely to occur in a timely manner. Viable locations
for concrete aggregates in Tucson are scarce, and even if a
suitable site were found, an aggregates entrant would then need to
undergo an extensive permitting process with federal, state, and
local authorities. Entry into the Tucson, Arizona ready-mix
concrete market also is made difficult by the scale required to
compete. Entry with a single ready-mix plant would be
insufficient, as customers typically require that a supplier have a
network of plants. Presently, all three ready-mix companies have
a network of at least four plants supplying the entire Tucson
metropolitan area. Due to these entry barriers, new entry by a
ready-mix concrete company has not occurred in Tucson in over
ten years.

IV. The Consent Agreement

The Consent Agreement effectively remedies the Proposed
Acquisition’s anticompetitive effects in the Tucson, Arizona
ready-mix concrete market by requiring Cemex to divest RMC’s
Tucson, Arizona ready-mix concrete business. Pursuant to the
Consent Agreement, Cemex is required to divest the RMC
Tucson, Arizona ready-mix concrete business to a buyer, at no
minimum price, within six months of the date Cemex signed the
Consent Agreement. The acquirer of the RMC Tucson business
must receive the prior approval of the Commission. The



CEMEX S.A. DE C.V. 173

Analysis

Commission’s goal in evaluating possible purchasers of divested
assets is to ensure that the competitive environment that existed
prior to the acquisition is maintained. A proposed acquirer of
divested assets must not itself present competitive problems.

Should Cemex fail to accomplish the divestiture within the
time and in the manner required by the Consent Agreement, the
Commission may appoint a trustee to divest these assets. If
approved, the trustee would have the exclusive power and
authority to accomplish the divestiture within six months of being
appointed, subject to any necessary extensions by the
Commission. The Consent Agreement requires Cemex to provide
the trustee with access to information related to the RMC Tucson
business as necessary to fulfill his or her obligations.

The Order to Hold Separate and Maintain Assets that is
included in the Consent Agreement requires that Cemex hold
separate and maintain the viability of the RMC Tucson business
as a competitive operation until the business is transferred to the
Commission-approved acquirer. Furthermore, it contains
measures designed to ensure that no material confidential
information is exchanged between Cemex and the RMC Tucson
business (except as otherwise provided in the Consent
Agreement). The Order to Hold Separate and Maintain Assets is
also designed to prevent interim harm to competition in the
Tucson, Arizona ready-mix concrete market pending divestiture.
Under the Order to Hold Separate and Maintain Assets, the
Commission may appoint a Hold Separate Monitor to monitor
Cemex’s compliance with the Consent Agreement. Pursuant to
that Order, the Commission has appointed Stephen J. Roebuck,
President, Roebuck Consulting Group, as a Hold Separate
Monitor to oversee the RMC Tucson business prior to its
divestiture and to ensure that Cemex complies with its obligations
under the Consent Agreement. Mr. Roebuck has more than 25
years of construction materials industry experience at all levels of
management. Most recently, Mr. Roebuck served as Vice
President of Sales and Marketing with Southdown, Inc.’s
Concrete Products Division. He is also a former member of the
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Board and Executive Committee of the National Concrete
Masonry Association; has authored over 20 industry-specific
continuing education programs; and has served as a contributing
author and editor for the National Ready Mixed Concrete
Association’s Certified Concrete Sales Professional program.

The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the Consent Agreement or proposed
Order or to modify the terms of the Consent Agreement or
proposed Order in any way.
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IN THE MATTER OF

CYTEC INDUSTRIES INC.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4132; File No. 0410203
Complaint, February 28, 2005--Decision, April 7, 2005

This consent order, among other things, requires the respondent to divest the
UCB Amino Resins Business and the Fechenheim Additives Business,
including facilities that produce amino resins -- which are used to promote the
adhesion of rubber to materials such as steel or fiber, in products such as
automotive coatings, coil coatings, can coatings, appliance coatings, and tires --
associated patents and other intellectual property, and other assets, to a buyer
approved by the Commission and at no minimum price. An accompanying
Order to Hold Separate and Maintain Assets requires the respondent to hold
separate and maintain the viability of the UCB Amino Resins Business as a
competitive operation until its transfer to the Commission-approved acquirer,
and prohibits the exchange of certain material confidential information between
the respondent and the UCB Amino Resins Business.

Participants

For the Commission: Robert S. Tovsky, Sebastian Lorigo,
Marc I. Alvarez, Michael H. Knight, Geary A. Gessler, Nicholas
Kreisle, and Jeffrey H. Fischer.

For the Respondent: Stuart Meiklejohn, Sullivan & Cromwell.

COMPLAINT

Pursuant to the Federal Trade Commission Act and the Clayton
Act, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission (“Commission”), having reason to
believe that Cytec Industries Inc. (“Cytec”), a corporation subject
to the jurisdiction of the Commission, has entered into an
agreement to acquire the Surface Specialties division of UCB S.A.
(“UCB”), a corporation subject to the jurisdiction of the
Commission, and that the acquisition, if consummated, would
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result in a violation of Section 5 of the Federal Trade Commission
Act, 15 US.C. § 45, and Section 7 of the Clayton Act, 15 U.S.C.
§ 18, and it appearing to the Commission that a proceeding in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges as follows:

A. THE RESPONDENT

1. Respondent Cytec is a corporation organized, existing, and
doing business under and by virtue of the laws of the United
States, with its principal office and principal place of business
located at 5 Garret Mountain Plaza, West Paterson, New Jersey
07424.

2. Cytec, among other things, engages in the worldwide
development, manufacture, and sale of amino resins.

3. Respondent Cytec is, and at all times relevant herein has
been and is now engaged in commerce, as “commerce’ is defined
in Section 1 of the Clayton Act, 15 U.S.C. § 12, and is a
corporation whose business is in or affecting commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

B. THE ACQUIRED COMPANY

4. “UCB” means UCB S.A., a corporation organized, existing,
and doing business under and by virtue of the laws of Belgium,
with its registered office located at 60 Allee de la Recherche, B-
1070, Brussels, Belgium.

5. Surface Specialties, one of two divisions of UCB, operates
through wholly-owned subsidiaries of UCB in North and South
America, Europe and Asia. Surface Specialties, which operates
more than ten plants in these areas, researches, develops,
manufactures, and sells a wide range of products that includes
those used in the coating, bonding, and printing of surfaces.
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C. THE PROPOSED ACQUISITION

6. On October 1, 2004, Cytec and UCB announced that they
had entered into a combined cash-share purchase agreement
whereby Cytec would purchase UCB’s Surface Specialties
division for approximately $1.8 billion.

D. THE RELEVANT MARKETS

7. For the purposes of this Complaint, the relevant product
markets in which to analyze the effects of Cytec’s proposed
acquisition of UCB’s Surface Specialties division is the research,
development, manufacture, and sale of amino resins for: (1)
industrial liquid coatings; and (2) adhesion promotion in rubber
(primarily tire applications). The types of amino resins that Cytec
and UCB manufacture are used as cross-linking agents in
thermoset surface coatings for a variety of applications, including
automotive coatings, coil coatings, appliance coatings, can
coatings, and general maintenance coatings. In addition, these
types of resins are used in tires to promote the adhesion of rubber
to other materials in the tire and thereby enhance the performance
and durability of the tire.

8. There are many different grades of amino resins, each of
which will impart specific performance properties. Customers,
such as coatings manufacturers or tire manufacturers, typically
will qualify a resin for use in a particular formulation. That is, the
customers will take resin samples and perform various types of
laboratory and product testing to demonstrate that the resin will
provide the performance they require in the application.

9. Amino resins provide a critical function for the specialized
applications in which they are used, and there are no economic
substitutes for amino resins in these applications. In other words,
a small but significant and non-transitory price increase would not
significantly affect the current level of consumption of amino
resins in either of the significant end-use applications of industrial
liquid coatings and rubber adhesion promotion.
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10. The relevant geographic market in which to assess the
impact of the proposed acquisition is no broader than North
America and potentially limited to the United States. Imports and
exports of the relevant products are very limited, and the potential
for interregional shipping is limited by transportation costs and
duties, by the requirements for an effective distribution and
service infrastructure, and due to the often time-consuming
customer qualification requirements.

E. MARKET STRUCTURE

11. The markets for amino resins for industrial liquid coatings
and rubber adhesion promotion are highly concentrated. Cytec
and UCB are the two major competitors in the United States,
accounting for over 90% of domestic sales for at least the last ten
years.

12. Cytec manufactures amino resins at multiple plants in the
United States, and at multiple overseas plants. UCB manufactures
amino resins at one plant in the United States, one in Canada, and
at multiple plants overseas.

13. Other firms also market amino resins for coatings and
rubber adhesion applications, but only on a very limited basis with
less advanced products.

14. Cytec and UCB, by virtue of their history of participation
in the marketplace over a period of many years, have the broadest
ranges of commercially available amino resin grades, and the
broadest ranges of qualifications in customer applications.

15. As measured by sales, the proposed acquisition would
increase concentration significantly for amino resins for industrial
liquid coating and adhesion promotion in rubber, as measured by
the Herfindahl-Hirschman Index (“HHI”), by almost 4000 points,
to over 8000.
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F. DIRECT COMPETITION BETWEEN CYTEC AND UCB

16. Cytec and UCB compete directly with each other across an
extensive array of amino resin grades used in different
applications. Customers often qualify both Cytec and UCB as
suppliers in order to ensure competition in pricing and other key
aspects of the supply of amino resins.

G. CONDITIONS OF ENTRY AND EXPANSION

17. In order to constrain Cytec’s ability to exercise market
power, new entry or expansion must be able to compete on the
basis on which UCB is able to compete today so as to restore the
competition that exists between Cytec and UCB across the wide
range of amino resin grades. Because of the time that would be
required to develop the necessary capabilities, and the hurdles a
potential entrant would face in trying to develop a business of the
scale and scope of UCB, neither new entry nor expansion are
likely to be sufficient to provide substantial constraint on Cytec’s
ability to exercise market power after the acquisition.

18. Other firms would lack key assets that they would require
to compete effectively against Cytec At a minimum, other firms
would need to invest resources over an extended period of time in
developing the formulation expertise to produce the wide range of
grades Cytec and UCB have developed, and currently manufacture
and market. They would also need to obtain the research and
development capability to continue to improve existing product
lines to meet the evolving requirements of amino resins in the
applications in which they are used. Finally, in order to fully
respond to the requirements of major customers at the locations
where they use amino resins, firms would need to have plants as
close as possible to their major customers in order to be able to
supply those grades to the worldwide locations of these customers
on a timely basis and at competitive prices.

19. Even if manufacturers were able to develop some grades
of amino resins, the rigorous process of qualifying resins in the
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coating and tire applications in which they are used would likely
make it several additional years before new competition could
emerge to compete effectively against Cytec in the full range of
applications in which Cytec and UCB today compete.

20. In the end, therefore, there would be no assurance that the
emerging competition would be sufficient to replace the
established competition that has existed between Cytec and UCB
over a period of many years in the wide range of applications in
which amino resins are used.

H. EFFECTS OF THE PROPOSED ACQUISITION

21. The effect of the acquisition may be to substantially lessen
competition and to tend to create a monopoly in the relevant
market in violation of Section 7 of the Clayton Act, as amended,
15 U.S.C. § 18, and Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 45, in the following ways, among
others:

a. It will substantially increase concentration in the markets
for amino resins for industrial liquid coatings and promotion of
adhesion in rubber, primarily tire applications;

b. It will eliminate UCB as the only other significant
competitor in the markets for amino resins for industrial liquid
coatings and promotion of adhesion in rubber, primarily tire
applications;

c. It will lead to higher prices and a reduced level of
innovation in the markets for amino resins for industrial liquid
coatings and promotion of adhesion in rubber, primarily tire
applications.
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I. VIOLATIONS CHARGED

22. The acquisition agreement between Cytec and UCB, as
described in paragraph 6, violates Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45.

23. The acquisition of UCB’s Surface Specialties division by
Cytec, if consummated, would violate Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, and Section
7 of the Clayton Act, as amended, 15 U.S.C. § 18.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-eighth day of February,
2005, issues its complaint against said Respondent.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by
Respondent Cytec Industries Inc. (“Cytec”) of certain assets of
UCB S.A. (“UCB”), and Respondent having been furnished
thereafter with a copy of the draft of Complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and that, if issued by the Commission, would charge
Respondent with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order, an admission by Respondents of all the jurisdictional facts
set forth in the aforesaid draft of Complaint, a statement that the
signing of the Agreement Containing Consent Order is for
settlement purposes only and does not constitute an admission by
Respondent that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other
than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and its Order to Hold Separate and Maintain Assets
and having accepted the executed Agreement Containing Consent
Orders and placed such Agreement Containing Consent Orders on
the public record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):
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. Respondent Cytec Industries Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of
Delaware, with its office and principal place of business
located at Five Garret Mountain Plaza, West Paterson, New
Jersey 07424.

. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the Respondent and the
proceeding is in the public interest.

ORDER
I.

“Cytec” means Cytec Industries Inc., its directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns; and its parents, joint ventures,
subsidiaries, divisions, groups, and affiliates controlled by
Cytec, and the respective directors, officers, employees,
agents, representatives, predecessors, successors, and
assigns of each.

. “UCB” means UCB S.A., a corporation organized, existing,
and doing business under and by virtue of the laws of Belgium,
with its registered office located at 60 Allée de la Recherche,
B-1070, Brussels, Belgium; and all joint ventures, subsidiaries,
divisions, groups, and affiliates controlled by UCB, including
without limitation UCB Chemicals Corp. and UCB, Inc.

. “Surface Specialties” means the Surface Specialties business of
UCB which Cytec agreed to acquire as described in the
October 1, 2004, Stock and Asset Purchase Agreement
between UCB S.A. and Cytec Industries Inc.

“Commission” means the Federal Trade Commission.

. “Respondent” means Cytec Industries Inc.
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“Acquirer” means each Person approved by the Commission
to acquire the UCB Amino Resins Business pursuant to
Paragraphs Il or V of this Order.

“Actual Cost” means actual direct material plus actual direct
labor plus allocated actual manufacturing overhead at the
Suzano Amino Resins Facility, the Werndorf Amino Resins
Facility and the La Llagosta Amino Resins Facility.

“Acquisition” means the proposed acquisition of Surface
Specialties by Cytec, as described in the October 1, 2004,
Stock and Asset Purchase Agreement between UCB S.A.
and Cytec Industries Inc.

“Amino Resins” means products obtained through the
addition of formaldehyde to urea, melamine or
benzoguanamine and such products etherified with linear or
branched aliphatic alcohols (C1-C18 atoms). This
definition excludes the products obtained through the
addition of formaldehyde to phenols (the phenolics), the
products obtained through the addition of formaldehyde to
carbamates (such as HF480 and Alvnovol VPN 1759) and
the products obtained through the reaction of butylated urea
formaldehyde with alkyds (plasticized urea formaldehyde
resins).

“Amino Resin Products” means all of those grades and
types of Amino Resins currently manufactured, marketed, or
sold by UCB, all of those grades and types of Amino Resins
currently being researched or developed by UCB, and all of
those grades and types of Amino Resins that have been
researched, developed, manufactured, marketed, or sold by
UCB or any predecessor any time within five years of the
date this Order is accepted by the Commission for public
comment. “Amino Resin Products” does not include
formulated or combination products consisting of an Amino
Resin and one or more polymers, other than Modacure™
resins.
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“Divestiture Agreements” means any agreement that
receives the prior approval of the Commission between
Respondent and an Acquirer (or between a trustee appointed
pursuant to Paragraph V of this Order and an Acquirer)
related to the UCB Amino Resins Business required to be
divested pursuant to Paragraphs Il or V of this Order and the
rights or assets to be licensed or otherwise made available to
the Acquirer pursuant to Paragraph II of this Order,
including, but not limited to any agreement between the
Respondent and the Acquirer required or permitted by or
pursuant to Paragraph II.B. of this Order.

“Indian Orchard Manufacturing Facility” means the
industrial park owned and operated by Solutia, Inc. near
Springfield, Massachusetts and the immediate vicinity.

“Indian Orchard Amino Resins Facility” means buildings,
structures, fixtures, equipment, machinery, and other
tangible property owned, operated, leased, or otherwise
within the custody or control by or on behalf of UCB and
located at the Indian Orchard Manufacturing Facility used
for any purpose related to the research, development,
manufacture, marketing, sale, and distribution of Amino
Resin Products.

“Fechenheim Manufacturing Facility” means the industrial
park owned by AllessaChemie GmbH near Fechenheim,
Germany and the immediate vicinity.

“Fechenheim Amino Resins Facility” means buildings,
structures, fixtures, equipment, machinery, and other
tangible property owned or operated by or on behalf of UCB
and located at the Fechenheim Manufacturing Facility used
for any purpose related to the research, development,
manufacture, marketing, sale, and distribution of Amino
Resin Products.
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P. “Fechenheim Additives” means the additives listed on
Exhibit A to this Order, together with any improvements.

Q. “Fechenheim Additives Business” means:

1. the buildings, structures, fixtures, equipment, machinery,
and other tangible property owned or operated by or on
behalf of UCB and located at the Fechenheim
Manufacturing Facility used for any purpose related to the
research, development, manufacture, marketing, sale, and
distribution of Fechenheim Additives;

2. the books, records, and files (whether stored in electronic,
magnetic, paper, or any other format) located at the
Fechenheim Manufacturing Facility that are related to the
research, development, manufacture, marketing, sale, and
distribution of the Fechenheim Additives;

3. all of UCB’s rights in intellectual property that is used
exclusively in the research, development, manufacture,
marketing, sale, and distribution of Fechenheim Additives;

4. all of UCB’s rights in any tolling agreement pursuant to
which AllessaChemie GmbH produces Fechenheim
Additives; and

5. a perpetual, non-exclusive, royalty-free license, limited to
the field of Fechenheim Additives, to all of UCB’s other
intellectual property, as of the date this Order is accepted by
the Commission for public comment, used in the research,
development, manufacture, marketing, sale, and distribution
of Fechenheim Additives, with a right to sub-license
customers for use in connection with products the customer
purchases from the Acquirer.

R. “LaSalle Toll Agreement” means the January 31, 2003,
agreement between UCB Chemicals Corp. and UCB, Inc. and
Solutia Canada Inc. relating to the toll manufacture of Amino
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Resin Products for UCB at Solutia Canada Inc.’s
manufacturing site in LaSalle, Quebec.

. “Divestiture Trustee” means the divestiture trustee(s)
appointed pursuant to Paragraph V. of this Order.

. “Effective Date of Divestiture” means the date on which the
divestiture of the UCB Amino Resins Business to the Acquirer
1s consummated.

“Hold Separate” means the Order to Hold Separate and
Maintain Assets incorporated into and made a part of the
Agreement Containing Consent Orders.

“La Llagosta Amino Resins Facility” means the buildings,
structures, fixtures, equipment, machinery, and other
tangible property owned or operated by or on behalf of UCB
and located at the industrial facility owned by Surface
Specialties at La Llagosta, Spain.

“Monitor Trustee” means the trustee appointed pursuant to
Paragraph IV. of this Order.

“Confidential Business Information” means any information
relating to the UCB Amino Resins Business or the
Fechenheim Additives Business (but excluding the assets
that are described in Paragraph 1.Q.5 in the definition of that
business) (before or after the divestiture required by
Paragraph II of this Order) that is not in the public domain,
including, but not limited to:

1. all contracts, sales call reports, customer purchase orders,
customer product specifications and requirements, records
of historical customer purchases, customer correspondence,
customer information, invoices, payment records, customer
records, and customer files (whether stored in electronic,
magnetic, paper, or any other format) relating to the UCB
Amino Resins Business, or the sale of Amino Resins to any
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customers anywhere in the world at any time within five (5)
years of the date this Order is accepted by the Commission
for public comment; and,

2. all know-how, trade secrets, ongoing research and
development, research materials, technical information, data
of any kind (whether stored in electronic, magnetic, paper,
or any other format) relating to the research, development,
manufacture, marketing, or sale of Amino Resins anywhere
in the world.

Confidential Business Information shall not include: (i)
information that subsequently falls within the public domain
through no violation of this Order by Respondent or breach of
a confidentiality or non-disclosure agreement with respect to
such information; (ii) information in the Respondent’s
possession as of the date hereof that was not obtained from
UCB pursuant to the Confidentiality Agreement dated
February 20, 2004, between Cytec and UCB; (iii) information
independently developed by Respondent without reference to
or use of information that Respondent obtained from the UCB
Amino Resins Business after February 20, 2004; (iv)
information that is required by law to be disclosed;

(v) information that may be contained in documents or
databases that also contain Confidential Business Information
but does not relate to the UCB Amino Resins Business; or (vi)
information relating to the Fechenheim Additives Business that
is currently used in UCB’s additives business outside
Fechenheim.

“Person” means any individual, partnership, joint venture,
firm, corporation, association, trust, unincorporated
organization, joint venture, or other business or
governmental entity.

. “Primarily Related,” when used to determine the appropriate

allocation of an intangible asset between the UCB Amino
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Resins Business and the other Surface Specialties businesses
listed in Paragraph 1.AA.35, means:

1.

AA.

For an asset that has commercial application, that more than
fifty percent (50%) of the revenue derived from sales of
products that make use of the asset were in calendar year
2004 attributable to products sold by the other Surface
Specialties businesses; and

. For an asset that does not have commercial application as of

the date this Order is accepted by the Commission for public
comment, that the primary inventor of the asset was
employed by one or more of those other Surface Specialties
businesses.

“UCB Amino Resins Business” means all assets of the UCB
Surface Specialties Business anywhere in the world relating
to the research, development, marketing, sale, and
production of Amino Resin Products, including, but not
limited to:

. the Indian Orchard Amino Resins Facility and the

Fechenheim Amino Resins Facility;

. an assignment of all of UCB’s rights and obligations to the

LaSalle Toll Agreement;

. an assignment of all of UCB’s rights and obligations to all

contracts with Solutia that relate solely to the research,
development, marketing, sale, and production of Amino
Resin Products;

. with respect to any contracts with Solutia that relate to the

research, development, marketing, sale and production of
both Amino Resin Products and other products, an

assignment or other transfer (in a manner approved by the
Commission) of all of UCB’s rights and obligations under
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such contracts that relate to the research, development,
marketing, sale, and production of Amino Resin Products;

. all real property (together with appurtenances, licenses, and

permits) used for any purpose related to the research,
development, manufacture, marketing, sale, and distribution
of Amino Resins;

. all patents, patent applications, copyrights, trademarks, trade

names, owned by UCB, or that UCB has acquired any rights
to use, that are related to the research, development,
manufacture, marketing, sale, or use of Amino Resins;

. all know-how, trade secrets, ongoing research and

development, research materials, technical information, data
of any kind (whether stored in electronic, magnetic, paper,
or any other format), management information systems,
information contained in management information systems,
software, inventions, quality control data, test data,
technological know-how, licenses, assignments,
registrations, submissions, approvals, technology,
specifications, designs, drawings, processes, recipes,
protocols, and formulas, and all other intellectual property
rights or confidential business information (in whatever
form or medium), relating to the research, development,
manufacture, marketing, or sale, and use of Amino Resins;

. all contracts relating to the research, manufacture,

marketing, or sale, and use of Amino Resins entered into
with customers (together with associated bid and
performance bonds), suppliers, sales representatives,
distributors, agents, employees, personal property lessors,
personal property lessees, licensors, licensees, consignors
and consignees, and joint venture partners;

. all governmental approvals, consents, licenses, permits,

waivers, or other authorizations relating to the Indian
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Orchard Amino Resins Facility or the Fechenheim Amino
Resins Facility;

all warranties and guarantees, express or implied, relating
to any tangible or intangible asset, including the Indian
Orchard Amino Resins Facility and the Fechenheim
Amino Resins Facility, related to the research,
development, manufacture, marketing, sale, and use of
Amino Resins;

all customer lists, vendor lists, catalogs, sales promotion
literature, and advertising materials relating to the
research, development, manufacture, marketing, sale, and
use of Amino Resins;

all contracts, sales call reports, customer purchase orders,
customer product specifications and requirements, records
of historical customer purchases, customer
correspondence, customer information, information
relating to customer qualification of Amino Resin
Products, invoices, payment records, customer records,
and customer files (whether stored in electronic, magnetic,
paper, or any other format) relating to the UCB Amino
Resins Business, or the sale of Amino Resins to any
customers anywhere in the world at any time in the last 5
years;

all books, records, and files (whether stored in electronic,
magnetic, paper, or any other format) relating to Amino
Resins Products, together with access to any records
Respondent retains to the extent necessary to permit the
Acquirer to comply with applicable law or to defend itself
against claims made on the basis of any liability it assumes
in connection with its acquisition of the UCB Amino
Resins Business and the Fechenheim Additives Business;

all plant facilities, machinery, equipment, furniture,
fixtures, tools, vehicles, transportation and storage
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facilities, and supplies relating to the research,
development, manufacture, marketing, sale, and use of
Amino Resins;

all rights in and to inventories of products, raw materials,
supplies and parts, including work-in-process and finished
goods relating to the research, development, manufacture,
marketing, sale, and use of Amino Resins;

all items of prepaid expense relating to the research,
development, manufacture, marketing, sale, and use of
Amino Resins; and

any other tangible or intangible assets relating to the
research and development, manufacture, marketing,
distribution, or sale of Amino Resins that are reasonably
necessary, in the sole discretion of the Commission, to
operate the UCB Amino Resins business in a scope and
manner to achieve the purposes of this Order or sufficient
to remedy the harm to competition alleged in the
Complaint.

Provided, however, that the UCB Amino Resins Business does
not include any of the following:

18.

the Werndorf Amino Resins Facility;

19. the La Llagosta Amino Resins Facility;

20. the Suzano Amino Resins Facility;

21. any assets used exclusively for the five (5) years prior to

the date this Order is accepted by the Commission for
public comment for the research, development,
manufacture, marketing, or sale of products other than
Amino Resin Products;
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any assets described in paragraphs .AA.S5, 10, 14 or 16 at
or relating to the Werndorf Amino Resins Facility, the La
Llagosta Amino Resins Facility, or the Suzano Amino
Resins Facility;

All governmental approvals, consents, licenses, permits,
waivers, or other authorizations relating to the Werndorf
Amino Resins Facility, the La Llagosta Amino Resins
Facility, or the Suzano Amino Resins Facility;

Any rights in or to inventories of products, raw materials,
supplies or parts, including work-in-process, but not
including finished goods, to the extent they relate to the
manufacture of Amino Resins at the Werndorf Amino
Resins Facility, the La Llagosta Amino Resins Facility, or
the Suzano Amino Resins Facility;

The patents and patent applications set forth on Exhibit B
to this Order;

The laboratory equipment at the Indian Orchard
Manufacturing Facility set forth on Exhibit C to this
Order;

Any assets transferred, retired, or disposed of during the
Hold Separate period in the ordinary course of business;

Assets of any benefit plans allocable to the UCB Amino
Resins Employees, to the extent the Acquirer does not
assume liabilities associated with those plans prior to the
Effective Date;

The UCB™ and Surface Specialties™ marks and any
derivatives thereof;

Any personnel records of UCB and Surface Specialties
employees other than UCB Amino Resin Employees;
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UCB’s and Surface Specialties’ corporate and regional
headquarters;

Any management information systems (but not including
Confidential Business Information that may reside on
those systems), including hardware and software used by
UCB or Surface Specialties prior to the Effective Date to
provide services to UCB or Surface Specialties, that were
not solely related to the UCB Amino Resins Business,
including but not limited to all assets used by UCB and/or
Surface Specialties to provide transition services to Cytec
and to the UCB Amino Resins Business under the
transition services agreement to be entered into between
UCB and Cytec in connection with the Acquisition;

Assets of any UCB or Surface Specialties corporate
service function that is not solely related to the UCB
Amino Resins Business and all sales offices that are not
solely related to the UCB Amino Resins Business;

Any and all cash and cash equivalents;

Any intangible asset that has not been used in the research,
development, manufacture, marketing, distribution, or sale
of Amino Resins in the two years preceding the date the
Order is accepted by the Commission for public comment
and that is Primarily Related to any of the following
Surface Specialties Businesses: Radcure, alkyd, acrylic,
urethane and epoxy coating resins, powder coating resins,
adhesives, and additives (other than Fechenheim Additives
and Modacure™);

Any tax returns of any Surface Specialties entity, Cytec or
any affiliate of Cytec;

All insurance policies relating to the UCB Amino Resins
Business and any right to proceeds thereunder;
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38. Any asset that Cytec did not acquire as part of its

AA.

BB.

CC.

DD.

acquisition of Surface Specialties.

“UCB Amino Resins Employees” means the people listed
on Exhibit D to this Order, together with any other current
full-time employees of Surface Specialties as of the
Effective Date of Divestiture who, at any time within two
years prior to the Effective Date of Divestiture of the UCB
Amino Resins Business, were employed by the UCB Amino
Resins Business or supported the UCB Amino Resins
Business, excluding sales, distribution, technical service,
customer service, legal, accounting, or other purely
administrative support personnel.

“UCB Amino Resins Production Information” means all
information relating to the past, present, planned,
developed, or researched production of each grade of Amino
Resins Products anywhere in the world, including pursuant
to the LaSalle Toll Agreement, and includes all proprietary
and public information relating to the specifications for each
grade of Amino Resins Products, the raw material
formulations, the operating conditions, the finishing
process, the equipment cleaning procedures, plant
maintenance information, the specifications for the
manufacturing equipment, and any other information which
relates to past, present, planned, developed, or researched
production by UCB of any grades of Amino Resin Products
in the ordinary course of business.

“Suzano Amino Resins Facility” means buildings,
structures, fixtures, equipment, machinery, and other
tangible property owned or operated by or on behalf of UCB
and located at the industrial facility owned by Surface
Specialties in Suzano, Brazil.

“Werndorf Amino Resins Facility” means buildings,
structures, fixtures, equipment, machinery, and other
tangible property owned or operated by or on behalf of UCB
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and located at the industrial facility owned by Surface
Specialties in Werndorf, Austria.

I1.

IT IS FURTHER ORDERED that:

A.

Respondent shall, no later than one hundred and eighty
(180) days from the date upon which this Order is accepted
by the Commission for public comment, divest the UCB
Amino Resins Business and the Fechenheim Additives
Business, absolutely and in good faith and at no minimum
price, to an Acquirer that receives the prior approval of the
Commission, and in a manner that receives the prior
approval of the Commission .

B. At the option of the Acquirer (to be exercised no later than the

time the Acquirer signs agreements with Respondent to effect
the acquisition of the UCB Amino Resins Business) and
subject to the approval of the Commission:

1. Respondent shall enter into an agreement with the Acquirer

requiring Respondent to sell and provide Acquirer with a
supply of all, or any one or more, of the Amino Resin
Products produced at one or more of the La Llagosta Amino
Resins Facility, Suzano Amino Resins Facility, and
Werndorf Amino Resins Facility at any time within five (5)
years of the date this Order is accepted by the Commission
for public comment. The agreement shall require
Respondent to sell and provide the Acquirer with such
Amino Resin Products for not longer than two (2) years at
Respondent’s Actual Costs. The agreement shall require
Respondent to sell and provide the Acquirer with up to
110% of the greatest annual quantities of, and of
comparable quality and specifications as, such Amino Resin
Products sold by UCB or any predecessor to customers at
any time within five (5) years of the date this Order is
accepted by the Commission for public comment. The
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agreement shall provide that during the term of the
agreement (and, for any particular item, for any longer
period that may be required by law), Respondent may retain
and have access to the books, records, or files included with
the UCB Amino Resins Business to the extent reasonably
necessary to comply with the terms of the agreement and
this Order, and with any applicable legal obligations, insofar
as those books, records, or files relate to the manufacture of
Amino Resins at the Werndorf Amino Resins Facility, the
La Llagosta Amino Resins Facility, or the Suzano Amino
Resins Facility. Access to such books, records, and files
shall be limited to personnel who need access for purposes
of such compliance and shall in no event include marketing,
sales, or other commercial personnel.

. Respondent shall enter into contracts, licenses, or other
agreements with the Acquirer (“Supplemental Rights
Agreement”) sufficient to permit the Acquirer to use, for a
period of up to two years after the Effective Date of
Divestiture, assets, located anywhere in the world, that are
not included in the definition of the UCB Amino Resins
Business, but that have been used by Surface Specialties in
some way in the twelve (12) months preceding the date this
Order is accepted for public comment, in the research,
development, manufacture, marketing, or sale of Amino
Resins Products.

. Respondent shall enter into a transition services agreement
with the Acquirer, with an initial term of six (6) months
following the Effective Date of Divestiture that can, upon a
showing satisfactory to the Commission, be extended for a
period of up to six (6) months, to provide the services which
make use of the laboratory equipment set forth on Exhibit C
to the Order, consistent with past practice at Surface
Specialties.

. Respondent shall grant the Acquirer a sole, irrevocable,
perpetual, royalty-free license (with no cross-license or
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grant-back obligation), with respect to the patents and patent
applications listed on Exhibit B, with rights to sub-license to
customers for use in connection with products the customer
purchases from the Acquirer.

. Respondent shall enter into an agreement to supply to the

Acquirer administrative, human resources, and accounting
services for a period not longer than six (6) months
following the Effective Date.

. Respondent shall enter into contracts, licenses, or other

agreements with the Acquirer (“Equivalent Contract Rights
Agreement”): (1) sufficient to permit the Acquirer to obtain
the equivalent economic and competitive benefit of any
rights or obligations of UCB’s Amino Resins Business
under any existing contract with Solutia that, for any reason,
were not assigned, conveyed, or otherwise transferred to the
Acquirer or (2) that are reasonably necessary to achieve the
purposes of this Order.

. Respondent shall grant the Acquirer a non-exclusive,

irrevocable, perpetual, royalty-free license (with no cross-
license or grant-back obligations), for use in the field of
Amino Resins, to all know-how, trade secrets, inventions,
technological know-how, licenses, assignments,
registrations, submissions, approvals, technology,
specifications, designs, drawings, processes, recipes,
protocols, and formulas that are included in Paragraph
[.AA.35 of this Order.

C. The Divestiture Agreements shall provide that the Acquirer can

D.

assign its rights under them, in whole but not in part, in
connection with a sale of all or substantially all of the UCB
Amino Resins Business and the Fechenheim Additives
Business.

Respondent may, at its option, require the Acquirer to grant
Respondent a perpetual, royalty-free license (with no cross-



CYTEC INDUSTRIES INC. 199

Decision and Order

license or grant-back obligations), for use only in fields
other than Amino Resins, to all know-how, trade secrets,
inventions, technological know-how, licenses, assignments,
registrations, submissions, approvals, technology,
specifications, designs, drawings, processes, recipes,
protocols, and formulas that are included in the UCB Amino
Resins Business pursuant to Paragraph LAA.7 or LAA.17 of
this Order.

Until the Effective Date of Divestiture of the UCB Amino
Resins Business, Respondent shall take such actions as are
necessary to maintain the viability and marketability of the
UCB Amino Resins Business and to prevent the destruction,
removal, wasting, deterioration, or impairment of the UCB
Amino Resins Business, except for ordinary wear and tear.
Respondent shall not be required to make capital
expenditures other than those listed on the schedule attached
as Exhibit E and those that are necessary expenditures
during the Hold Separate period to maintain the viability
and marketability of the UCB Amino Resins Business or to
prevent the destruction, removal, wasting, deterioration, or
impairment of the UCB Amino Resins Business, except for
ordinary wear and tear.

Subject to the approval of the Commission, Respondent
shall enter into an agreement with the Acquirer that
Respondent shall:

. not provide, disclose, or otherwise make available any
Confidential Business Information to any Person; and

. not use any Confidential Business Information for any
reason other than as required or permitted by this Order;

provided, however, that the agreement shall permit
Respondent to use Confidential Business Information only:
(1) for the purpose of performing or complying with
Respondent’s obligations under this Order, the Hold
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Separate, or the Divestiture Agreements; or (i) for the
purpose of complying with Respondent’s financial, tax
reporting, health, safety, and environmental obligations or
any other disclosure obligations imposed by law, regulation
or judicial order.

Respondent shall:

. not later than thirty days before the Effective Date of

Divestiture, provide an opportunity for the Acquirer: (i) to
meet personally, and outside the presence or hearing of any
employee or agent of Cytec or Surface Specialties, with any
one or more of the UCB Amino Resins Employees; and

(i1) to make offers of employment to any one or more of the
UCB Amino Resins Employees;

. (1) not directly or indirectly interfere with the Acquirer’s

offer of employment to any one or more of the UCB Amino
Resins Employees, directly or indirectly attempt to persuade
any one or more of the UCB Amino Resins Employees to
decline any offer of employment from the Acquirer, or offer
any incentive to any UCB Amino Resins Employees to
decline employment with the Acquirer; (ii) irrevocably
waive any legal or equitable right to deter any UCB Amino
Resins Employees from accepting employment with the
Acquirer, including, but not limited to, any noncompete or
confidentiality provisions of employment or other contracts
with UCB that directly or indirectly relate to the UCB
Amino Resins Business or the employment of any one or
more of the UCB Amino Resins Employees by the
Acquirer; (iii) not interfere with the employment by the
Acquirer of any UCB Amino Resins Employees; and

(iv) continue employee benefits offered by UCB or Cytec
until the Effective Date of Divestiture, including regularly
scheduled or merit raises and bonuses, and regularly
scheduled vesting of all pension benefits; and,
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