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Complaint

IN THE MATTER OF
LADZIN NOVELTY CO., INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket C-2412. Complaint, June 4, 1978—Decision, June 4, 1973.

Consent order prohibiting a New York City manufacturer and distributor of
feather fabrics from marketing products which fail to conform to an
applicable standard of flammability or regulation established, amended,
or continued in effect pursuant to the provsisions of the Flammable
Fabries Act, as amended.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Ladzin
Novelty Co., Inc., a corporation, and Seymour Ladzin, individually
and as an officer of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Act, and it ap-
pearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Ladzin Novelty Co., Inc., is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of New York, with its office and principal
place of business located at 30 West 36th Street, New York, New
York.

Respondent Seymour Ladzin is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of
said corporation, and his office and principal place of business is
the same as that of said corporation.

PAR. 2. Respondents are now and for some time last past have
been engaged in the manufacture and distribution of feather fab-
rics. The aforesaid products are shipped or delivered from respon-
dents’ place of business in the State of New York to respondents’
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customers located in various other States of the United States.
Respondents maintain, and have maintained a substantial course
of trade in said products in commerce, as “commerce” is defined in
the Federal Trade Commission Act.

Par. 3. Respondents in the course and conduct of their business
as aforesaid have imported and distributed in commerce feather
fabrics which, because of their composition and the nature of their
construction, are easily ignited, burn with great rapidity and in-
tensity and are not readily extinguishable. Said feather fabrics
are classified as “Rapid and intense burning, Class 3” when tested
in the manner prescribed by Commercial Standard 191-53
(Flammability of Clothing Textiles) promulgated by the Secre-
tary of Commerce effective January 30, 1954, except that the
position of the stop cord described in Paragraph 4.2.7 of the
standard is modified by raising said stop cord 1.5 centimeters
above the top of the thread guides used in testing under Commer-
cial Standard 191-53. Such feather fabrics are, therefore, danger-
ously flammable and unsafe for ordinary use. The sale and distri-
bution of such product, which exposes purchasers to a substantial
risk of serious bodily injury, constitutes an unfair trade practice.

PAR. 4. The aforesaid acts and practices of respondents as
herein alleged were and are to the prejudice and injury of the
public and constitute unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain ats and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the Division of
Textiles and Furs proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act, and the Flammable Fabrics Act, as amended ; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not con-
stitute an admission by respondents that the law has been violated
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as alleged in such complaint, and waivers and other provisions as
required by the Commission’s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respon-
dents have violated the said Acts, and that complaint should issue
stating its charges in that respect, and having thereupon accepted
the executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in Section 2.34 (b) of its
rules, the Commission hereby issues its complaint, makes the fol-
lowing jurisdictional findings, and enters the following order:

1. Respondent Ladzin Novelty Co., Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of New York.

Respondent Seymour Ladzin is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of
said corporation.

Respondents are engaged in the manufacture and sale of feather
trimmed wearing apparel! and feather fabrics, with the office and
principal place of business of respondents located at 80 West 36th
Street, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondent Ladzin Novelty Co., Inc., a corpo-
ration, its successors and assigns and its officers, and Seymour
Ladzin, individually and as an officer of said corporation, and
respondents’ agents, representatives and employees directly or
through any corporation, subsidiary, division or other device, do
forthwith cease and desist from the importation, manufacture for
sale, sale, offering for sale, shipment, distribution, transportation,
or causing to be transported of feather fabrics or any other simi-
lar feather products of a highly flammable nature, in commerce, as
“commerce” is defined in the Federal Trade Commission Act, un-
less such feather fabrics or other similar feather products con-
form to the Commercial Standard promulgated by the Secretary
of Commerce effective January 380, 1954, and identified as
“Flammability of Clothing Textiles, Commercial Standard
191-53” when tested under the conditions and in the manner
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prescribed by such standard except that the position of the stop
cord described in Paragraph 4.2.7 of the standard shall be modi-
fied by raising said stop cord 1.5 centimeters above the top of the
thread guides used in tests under Commercial Standard 191-53. In
the event, however, that respondents import, manufacture for
sale, sell, offer for sale, ship, distribute, transport or cause to be
transported any product subject to an applicable standard of
flammability established, amended, or continued in effect pursuant
to the provisions of the Flammable Fabrics Act, as amended, said
products must conform to the said applicable standard rather than
Commercial Standard 191-53 as modified.

It is further ordered, That respondents notify all of their cus-
tomers who have purchased or to whom have been delivered the
products which gave rise to this complaint, of the flammable na-
ture of said products and effect the recall of said products from
such customers.

It is further ordered, That the respondents herein either process
the products which gave rise to the complaint so as to bring them
into conformance with the first paragraph of this order, or de-
stroy said products.

It is further ordered, That respondents herein shall, within ten
(10) days after service upon them of this order, file with the
Commission a special report in writing setting forth the respon-
dents’ intentions as to compliance with this order. This special
report shall also advise the Commission fully and specifically con-
cerning (1) the identity of the products which gave rise to the
complaint, (2) the identity of the purchasers of said products, (3)
the amount of said products on hand and in the channels of com-
merce, (4) any action taken and any further actions proposed to
be taken to notify customers of the flammability of said products
and effect the recall of said products from customers, and of the
results thereof, (5) any disposition of said products since April,
1970, and (6) any action taken or proposed to be taken to bring
said products into conformance with the first paragraph of this
order, or to destroy said products, and the results of such action.
Respondents will submit with their report samples of not less than
six feet in length of each color and style of their current inventory
of feather fabrics.

It is further ordered, That respondents notify the Commission
at least 30 days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution
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of subsidiaries or any other change in the corporation which may
effect compliance obligations arising out of the order.

It is further ordered, That the individual respondent named
herein promptly notify the Commission of the discontinuance of
his present business or employment and of his affiliation with a
new business or employment. Such notice shall include respon-
dent’s current business or employment in which he is engaged as
well as a description of his duties and responsibilities.

It i{s further ordered, That the respondent corporation shall
forthwith distribute a copy of this order to each of its operating
divisions.

It is further ordered, That the respondents herein shall within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER OF
GREAT LAKES CARBON CORPORATION, ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8805. Complaint, November 26, 1969—Decision, June 5, 1973.

Order and opinion requiring the nation’s dominant processor and reseller of
industrial quality petroleum coke headquartered in New York City, and
eight refinery producers, among other things to execute amendments to
existing long-term full-output contracts and in future contracts to limit
the duration of the contracts to three years, and where new coking plants
and more than 50 percent of production are involved to limit the contracts
to five years or less. The order terminates and ceases to be effective
twenty years from the date of entry.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that the par-
ties named in the caption hereof have violated the provisions of
Section 5 of the Federal Trade Commission Act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its
charges in this respect as follows:
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Definitions: The following words and terms, as used hereinafter
in the complaint and order, are defined as follows:

“Refinery producers” are corporations engaged in refining oil
with petroleum coking facilities and thus also engaged in the pro-
duction and/or sale of green industrial quality petroleum coke.

“Green industrial quality petroleum coke” is a solid porous resi-
due resulting from the distillation of hydrocarbon oils. It is pro-
duced by the delayed coking process and in physical size may vary
from a grain-like particle to a block several feet in length. A
typical green industrial quality petroleum coke will contain ap-
proximately 82 percent to 92 percent carbon, 6 percent to 14
percent of volatile matter, less than 2 percent sulphur, and lesser
amounts of other impurities with vanadium generally being the
most significant of the other impurities. Green industrial quality
petroleum coke is sometimes referred to in the industry as “low
sulphur raw delayed” petroleum coke. Some delayed petroleum
cokes containing slightly higher amounts of sulphur, up to approx-
imately 2.8 percent, have been used interchangeably or in mixture
with the lower sulphur content cokes for some uses, and this
slightly higher sulphur content delayed petroleum coke is included
in the relevant product.

“Calcined industrial quality petroleum coke” is a green in-
dustrial quality petroleum coke that has been heated to a high
temperature in a calciner with the heat driving off most of the
volatile matter in the green industrial quality petroleum coke. A
typical calcined industrial quality petroleum coke will contain ap-
proximately 98 percent carbon, less than .5 percent volatile mat-
ter, less than 2 percent sulphur, and lesser amounts of other im-
purities with vanadium generally being the most significant of the
other impurities.

“Industrial quality petroleum coke” refers to both green and
calcined industrial quality petroleum coke. Industrial quality pe-
troleum coke is primarily a raw material source of carbon for
industrial purposes; its applications are many and varied and it
may be utilized in either a green or calcined state. For several uses
industrial quality petroleum coke is a necessary and critical raw
material in that no present and commercially feasible alternative
or substitute product exists. Significant uses of industrial quality
petroleum coke are in the aluminum, calcium carbide, silicon car-
bide, metallurgical and the carbon-graphite products industries.

“West Coast” when used to identify a relevant market area
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refers to the green industrial quality petroleum coke produced and
sold by refinery producers in the State of California.

“Gulf Coast” when used to identify a relevant market area
refers to the green industrial quality petroleum coke produced and
sold by refinery producers in the States of Texas and Louisiana
and who are located within reasonable proximity to export facili-
ties.

PARAGRAPH 1. Respondent Great Lakes Carbon Corporation is a
corporation organized and existing under the laws of the State of
Delaware with its principal office and place of business located at
299 Park Avenue, New York, New York, and will hereinafter be
referred to as Great Lakes Carbon.

Respondent American Oil Company is a corporation organized
and existing under the laws of the State of Maryland with its
principal office and place of business located at 910 South Michi-
gan Avenue, Chicago, Illinois.

Respondent Colorado Oil and Gas Corporation is a corporation
organized and existing under the laws of the State of Delaware
with its principal office and place of business located at 102 East
Pikes Peak Avenue, Denver, Colorado.

Respondent Continental Oil Company is a corporation organized
and existing under the laws of the State of Delaware with its
principal office and place of business located at 30 Rockefeller
Plaza, New York, New York.

Respondent CRA, Inc., is a corporation organized and existing
under the laws of the State of Kansas with its principal office and
place of business located at 3315 North Oak Trafficway, Kansas
City, Missouri.

Respondent Mobil Oil Corporation is a corporation organized
and existing under the laws of the State of New York with its
principal office and place of business located at 150 East 42nd
Street, New York, New York.

Respondent Sun Oil Company is a corporation organized and
existing under the laws of the State of New Jersey with its princi-
pal office and place of business located at 1608 Walnut Street,
Philadelphia, Pennsylvania. Sun Oil Company is the surviving
corporation of a merger with Sunray DX Oil Company and Sun
0il Company has assumed the assets and liabilities of Sunray DX
0il Company, which is now operated as a division of Sun 0il
Company.

Respondent Suntide Refining Company, a wholly-owned subsidi-
ary of respondent Sun Oil Company, is a corporation organized
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and existing under the laws of the State of Delaware with its
principal office and place of business located in Corpus Christi,
Texas. Suntide Refining Company was recently acquired by Sun
Oil Company in the merger with Sunray DX 0il Company.

Respondent Texaco, Inc., is a corporation organized and exist-
ing under the laws of the State of Delaware with its principal
office and place of business located at 135 West 42nd Street, New
York, New York.

The above named respondents, with the exception of respondent
Great Lakes Carbon Corporation, shall sometimes hereinafter be
referred to as “respondent refinery producers.”

PAR. 2. Respondent Great Lakes Carbon has been and is now
engaged in the business of purchasing and selling green industrial
quality petroleum coke, processing and selling calcined industrial
quality petroleum coke, and manufacturing and selling products
containing industrial quality petroleum coke. Great Lakes Carbon
is the largest purchaser of green industrial quality petroleum coke
produced in the United States and the largest seller of green
and/or calcined industrial quality petroleum coke produced and
processed in the United States. Respondent Great Lakes Carbon’s
total annual sales of industrial quality petroleum coke during 1965
was approximately $40,000,000.

Respondent refinery producers have been and are now engaged
in the production and/or sale of green industrial quality petro-
leum coke.

PaR. 3. Respondent refinery producers and respondent Great
Lakes Carbon cause the green industrial quality petroleum coke,
when purchased and sold, to be transported from the refinery
producing the green industrial quality petroleum coke to pur-
chasers or locations throughout the United States and to foreign
nations. Respondent Great Lakes Carbon causes the calcined in-
dustrial quality petroleum coke to be transported from the proc-
essing plant to purchasers or locations throughout the United
States and to foreign nations. Respondent Great Lakes Carbon
and respondent refinery producers have been and are now engaged
in “commerce” as that term is defined in the Federal Trade Com-
mission Act.

PAR. 4. Respondents are engaged in competition in interstate
and foreign commerce with others also engaged in the purchase
and/or sale of green industrial quality petroleum coke and respon-
dent Great Lakes Carbon is engaged in competition in interstate
and foreign commerce with others also engaged in the processing
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and/or sale of calcined industrial quality petroleum coke except
insofar as such actual or potential competition has been re-
strained, suppressed, eliminated or foreclosed by the unfair acts
and practices or unfair methods of competition as hereinafter
alleged.

PAR. 5. The United States is a leading world producer of green
industrial quality petroleum coke. During 1965, twenty (20) cor-
porations operating thirty-two (82) refineries in the United
States produced and sold approximately 8.6 million net tons of
green industrial quality petroleum coke. This amount constitutes
the total national production of green industrial quality petroleum
coke. Total sales by the refinery producers of this product was
approximately $40,000,000. Industrial quality petroleum coke is
initially sold by the refinery producers; it may be sold directly to
the ultimate user or for resale as green or calcined industrial
quality petroleum coke. Some industrial quality petroleum coke is
sold directly by the refinery producers to the ultimate user under
long term exclusive or semi-exclusive contracts, thus creating a
captive and non-competitive market. However, substantial sales of
industrial quality petroleum coke are made by firms engaged in
the marketing of industrial quality petroleum coke and by refinery
producers that are not committed to sell their production under a
long term exclusive basis, During 1965 sales in these competitive
markets included approximately 950,000 net tons of green in-
dustrial quality petroleum coke valued at approximately $20 mil-
lion and approximately 1,300,000 net tons of calcined industrial
quality petroleum coke valued at approximately $40 million.

PAR. 6. Commencing sometime in the past and at least since the
year 1946 and continuing to the present, respondent Great Lakes
Carbon has entered into long term contracts with refinery produc-
ers whereby each refinery producer has agreed to sell and respon-
dent Great Lakes Carbon has agreed to purchase all or substan-
tially all of the production of green industrial quality petroleum
coke produced at designated refineries in the United States. The
initial terms of these contracts have varied from seven (7) to
twenty (20) years. All contracts which have been amended, ex-
tended or renewed continue the basic requirement that the refin-
ery producers sell and respondent Great Lakes Carbon purchase
all or substantially all of the production of green industrial quality
petroleum coke produced at the designated refineries for a speci-
fied number of years, the minimum length of time being five (5)
years.
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PAR. 7. During the years 1964 and 1965, respondent Great
Lakes Carbon had long term contracts requiring nine (9) corpora-
tions operating thirteen (13) refineries to sell and respondent
Great Lakes Carbon to purchase all or substantially all of the
production of green industrial quality petroleum coke produced by
the following refinery producers at the designated refineries:

(a) American Oil Company, Texas City, Texas;

(b) Colorado Oil and Gas Corporation, Wichita,
Kansas;

(c) Continental Oil Company, Ponca City, Oklahoma;

(d) CRA, Inc., Coffeyville, Kansas;

(e) Mobil Oil Company, Beaumont, Texas;

(f) Mobil Oil Company, Torrance, California;

(g) National Cooperative Refinery Association, McPherson,
Kansas;

(h) Sunray DX 0il Company, West Tulsa, Oklahoma;

(i) Suntide Refining Company, Corpus Christi, Texas;

(j) Texaco, Inc., Amarillo, Texas;

(k) Texaco, Inc., Casper, Wyoming;

(1) Texaco, Inc., Lockport, Illinois; and

(m) Texaco, Inc., Port Arthur, Texas.

These contracts have been and will continue, with one exception,
to be in effect for substantial periods of time. The earliest expira-
tion date of any contract presently in effect is in 1969, most
contracts will expire during the 1970’s, and one contract does not
expire until 1980.

PAR. 8. Pursuant to the above specified contracts during the
years 1964 and 1965, the identified refinery producers sold and
respondent Great Lakes Carbon purchased all or substantially all
of the green industrial quality petroleum coke produced and sold
by each of the refinery producers at the designated refineries.
During each of these years the refinery producers sold and respon-
dent Great Lakes Carbon purchased approximately 1.6 million net
tons. This significant amount constitutes approximately 46 percent
of the total sales of this product by all of the refinery producers in
the United States during each year. In two geographical areas in
the United States, the refinery producers in these areas produced
and sold and respondent Great Lakes Carbon purchased a greater
percentage of the total sales. In the Gulf Coast area, four of the
identified refinery producers sold and respondent Great Lakes Car-
bon purchased approximately 50 percent of the total sales of this
product produced by all refinery producers; in the West Coast
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area, one refinery producer sold and respondent Great Lakes Car-
bon purchased approximately 70 percent of the total sales of this
product produced by all refinery producers.

PAR. 9. In addition to the above specified contracts in effect
during 1964 and 1965, respondent Great Lakes Carbon Corpora-
tion has since that time entered into three (3) similar contracts
with refinery producers who are now or soon will be producing
green industrial quality petroleum coke. Respondent Great Lakes
Carbon Corporation has contracted for the purchase of the full
production of Sinclair Oil Corporation’s planned production of
green industrial quality petroleum coke at the Houston, Texas,
refinery and has contracted to market Texaco’s Los Angeles, Cali-
fornia and Standard Oil of California’s El Segundo, California
production of green industrial quality petroleum coke on an exclu-
sive sales agency basis. These contracts also will be in effect for
substantial periods of time. During the years 1966 through 1969
respondent Great Lakes Carbon Corporation will also purchase
Champlin Oil’s Enid, Oklahoma production of green industrial
quality petroleum coke.

PAR. 10. The tendency and effect of the above specified contracts
and the acts and practices by the respondents pursuant to the
contracts, at the refinery producer level, have been and will be to
continue to unlawfully restrain, suppress and eliminate competi-
tion in the sale and purchase of green industrial quality petroleum
coke and to foreclose and continue to foreclose competitors and
potential competitors of respondent Great Lakes Carbon from a
substantial share of the green industrial quality petroleum coke
produced and sold by all of the refinery producers in the United
States and in the Gulf Coast and West Coast areas of the United
States.

A further effect, at the sales market level, has been and will be
to continue to unlawfully restrain, suppress and eliminate compe-
tition in, and to unlawfully foreclose and continue to foreclose
competitors and potential competitors of respondent Great Lakes
Carbon from the resale and distribution of green and/or calcined
industrial quality petroleum coke, including the following econom-
ically significant sales markets:

(a) Domestic Sales Market;

(b) Exports to Europe;

(¢) Exports to Japan; and in relevant sub-markets thereof.
In each of the above sales markets and sub-markets respondent
Great Lakes Carbon is the largest seller of green and/or calcined
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industrial quality petroleum coke. Respondent Great Lakes Car-
bon’s share of the total sales of industrial quality petroleum coke
in most of the above sales markets and sub-markets varied from
approximately 60 percent to 95 percent.

PAR. 11. In addition, other refinery producers and purchasers of
green industrial quality petroleum coke have also entered into
substantially similar contracts or substantially similar practices
and courses of conduct. During 1964 and 1965, approximately 95
percent of the total sales and 100 percent of the sales by the
refinery producers in the Gulf Coast and West Coast areas, were
sold pursuant to long term contracts or substantially similar con-
tracts, practices and courses of conduct which require the refinery
producer to sell and the purchaser to buy all or substantially all of
the green industrial quality petroleum coke produced and sold at
designated refineries. This industry-wide practice aggravates the
above stated effects of respondents’ contracts.

PAR. 12. The above specified contracts and the acts and practices
pursuant to the contracts by respondents are unreasonable re-
straints of trade and constitute unfair acts and practices or unfair
methods of competition in violation of Section 5 of the Federal
Trade Commission Act.

Mr. John R. Ferguson, Mr. Nicholas J. Dugovich, Mr. Robert B.
Lee and Mr. Michael E. Friedlander supporting the complaint,

Mr. Herbert A. Bergson, Mr. James H. Kelley, Mr. Leonard A.
Tokus, and Mr. J. B. Donovan, attorneys for Great Lakes Carbon
Corporation, Wash., D.C.

Mr. Andrew J. Kilcarr, Washington, D.C. and Mr. Charles F.
Rice, Mr. J. Arthur Kelley, Mr. James R. Withrow, Jr., New York,
for Mobil Oil Company.

Mr. M. J. Keating, Mr. Maurice R. Glover, Chicago, Illinois for
American Oil Company.

Mr. Charles M. McDermott, Colorado Springs, Colorado for Col-
orado Oil and Gas Corporation.

Mr. Sparrell Harvey McAtee, Houston, Texas for Continental
Oil Company.

Mr. Robert J. Gowdy and Mr. Ralph Hoke, Kansas City, Mis-
souri for CRA, Inc.

Mr. John A. Ladner, Jr., Philadelphia, Pennsylvania for Sun Oil
Company and Suntide Refining Company.
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Mr. William Tousely Smith and Mr. Robert F. McGinnis, New
York, New York for Texaco, Inc.

INITIAL DECISION * BY EDGAR BUTTLE, HEARING EXAMINER

October 29, 1971
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THE PROCEEDINGS

The complaint in this proceeding charges a violation of Section 5
of the Federal Trade Commission Act and challenges certain
“long-term” contracts, i.e., alleged to be initial terms of seven (7 )
to twenty (20) years and renewal terms of at least five (5) years,
whereby Great Lakes Carbon Corporation (hereinafter “Great
Lakes”) has agreed to purchase the petroleum coke output of each
of 18 refineries designated in the complaint and operated by the
respondent “refinery-producers.” It is alleged that each of these
contracts, as well as three others which Great Lakes entered into
with three non-respondent refiners, are unreasonable restraints of
trade in violation of the Federal Trade Commission Act due to:
the contracts’ alleged tendency and effect to unlawfully restrain, suppress
and eliminate competition in the sale and purchase of green “industrial qual-
ity” petroleum coke and to foreclose competitors and potential competitors

from a substantial share of refinery production of such petroleum coke
(C. par. 10);

an alleged aggravation of the effects of respondents’ contracts because of an
“industry-wide” utilization of “substantially similar” contracts by non-
respondent refiners and purchasers® (C. par. 11).

The respondents have denied the substantive charges of the
complaint 2 and have averred that the contracts in issue are not
unreasonable or unfair; are necessary in view of the nature of the
product and the petroleum coke business; and are affirmatively
procompetitive. Respondent Great Lakes also asserts affirmative
defenses based upon the outdated and unrepresentative nature of
the evidentiary data; arbitrary and (the) inequitable action by
meﬁners and purchasers have not been charged with violations of the Federal

Trade Commission Act in this or any other proceeding.
2 The respondent refiners also deny the interstate commerce allegations of the complaint.
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the Commission; and the allegation that the proposed relief is
inimical to the public interest in preserving a viable, independent
petroleum coke business.

In the course of prehearing proceedings between February 26,
1970, and January 25, 1971, which were regulated by the issuance
of prehearing orders on the transcript of ten prehearing confer-
ences, issues for trial were narrowed. Statements and counter-
statements of the issues were filed prior to the trial. No issues
with respect to combination, conspiracy, monopolization or divesti-
ture were alleged or litigated (PHC Tr. 601-2; Tr. 14-16,
155-157).

Presentation of the case-in-chief commenced in New York City
on January 26, 1971, moved to Washington, D.C. on February 22,
1971 and concluded on February 25, 1971. In accordance with the
trial schedule established during the prehearing proceedings, the
trial was recessed; interim conferences were held on March 20 and
April 17, 1971; each of the respondents served complaint counsel
with documents, witness lists, allocations of evidence, trial briefs,
and other materials of substantially the same nature as that pro-
vided by complaint counsel prior to its case.

Presentation of the respondents’ case commenced on May 4,
1971, with a view of coke production and handling at Mobil’s
Beaumont, Texas refinery, together with testimony by Mobil em-
ployees. The parties viewed the petroleum coke storage, handling
and calcining operations at Great Lakes’ Port Arthur, Texas plant
on May 5, 1971, and its research laboratories located at Elizabeth-
ton, Tennessee on May 7, 1971. Testimony was heard from Great
Lakes’ employees at both places. Complaint counsel were accompa-
nied by expert consultants on these views and hearings. The bal-
ance of the trial was held in Washington, D. C. Both parties rested
on June 11, following presentation of complaint counsel’s case in
rebuttal.

Transcripts of testimony total over 5,313 pages, and exhibits
number over 1,400 documents. Thirty-three witnesses were called
by complaint counsel during 25 days of hearings. Collectively,
respondents called 15 witnesses during 11 days of hearings. In
accordance with the Commission’s approval of the hearing exam-
iner’s post-trial schedule, complaint counsel were granted until
July 29, 1971, to file proposed findings of fact and conclusions of
law, with findings by respondents due August 31, 1971, and replies
by the parties to the proposed findings to be filed September 13,
1971.
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The hearing examiner has carefully considered the proposed
findings of fact and conclusions submitted by complaint counsel
and counsel for respondents and such proposed findings and con-
clusions if not herein adopted, either in the form proposed or in
substance, are rejected as not supported by the record or as in-
volving immaterial matters.

FINDINGS OF FACT
A. Description of Respondents

1. Great Lakes Carbon Corporation (hereinafter referred to as
“Great Lakes”) is a corporation organized and existing under the
laws of the State of Delaware with its principal office and place of
business located at 299 Park Avenue, New York, New York (Ad-
mitted Great Lakes A. par. 1).

2. American Oil Company (hereinafter referred to as ‘“Ameri-
can”) is a corporation organized and existing under the laws of
the State of Maryland with its principal office and place of busi-
ness located at 910 South Michigan Avenue, Chicago, Illinois (C.
par. 1; American A. par. 2).

3. Colorado Oil and Gas Corporation (hereinafter referred to as
“Colorado”) is a corporation organized and existing under the
laws of the State of Delaware with its principal office and place of
business located at 102 East Pikes Peak Avenue, Denver, Colorado
(C. par. 1; Colorado A. par. 1).

4, Continental Oil Company (hereinafter referred to as “Conti-
nental”) is a corporation organized and existing under the laws of
the State of Delaware with its principal office and place of busi-
ness located at 1800 Main Street, Houston, Texas (C. par. 1;
Continental A. par. 1).

5. CRA, Inc., (hereinafter referred to as “CRA”) is a corpora-
tion organized and existing under the laws of the State of Kansas
with its principal office and place of business located at 3315 North
Oak Trafficway, Kansas City, Missouri (C. par. 1; CRA A. par. 1).

6. Mobil Oil Company (hereinafter referred to a ‘“Mobil”) is a
corporation organized and existing under the laws of the State of
New York with its principal office and place of business located at
150 East 42nd Street, New York, New York (C. par. 1; Mobil A.
par. 3).

7. Sun Oil Company (hereinafter referred to as “Sun”) is a
corporation organized and existing under the laws of the State of
New Jersey with its principal office and place of business located
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at 1608 Walnut Street, Philadelphia, Pennsylvania. Sun Oil Com-
pany is the surviving corporation of a merger with Sunray DX Oil
Company, Sun Oil Company having assumed the assets and liabili-
ties of Sunray DX Oil Company, which is now operated as a
division of Sun Oil Company (C. par. 1; Sun A. par. 1).

8. Suntide Refining Company (hereinafter referred to as “Sun-
tide”), a wholly-owned subsidiary of respondent Sun Oil Com-
pany, is a corporation organized and existing under the laws of
the State of Delaware with its principal office and place of busi-
ness located in Corpus Christi, Texas. Suntide Refining Company
was recently acquired by Sun Oil Company in the merger with
Sunray DX 0Oil Company.

9. Texaco, Inc., (hereinafter referred to as “Texaco”) is a cor-
poration organized and existing under the laws of the State of
Delaware with an office and place of business located at 185 East
42nd Street, New York, N.Y. (C. par. 1; Texaco A. par. 1).

B. Production of Petroleum Coke

10. (a) “Green” or “raw” petroleum coke is purchased at petro-
leum refinery coking units. As produced, it is a hydro-carbon and
contains considerable moisture and volatile matter. Carbon is the
principal constituent, usually exceeding 82 percent by weight.
Other constituents, in addition to hydrogen and volatile matter,
include ash, sulphur, and trace metals, such as vanadium, iron and
silicon.

Green petroleum coke is relatively soft, with a grindability fac-
tor approximating that of coal. It will support combustion, has
BTU value as a fuel, and it functions as an insulator which will
not conduct electricity (Shea, Tr. 3673-3676; Nelson, Tr.
44'74-4483 ; Biehl, Tr. 295-296, 301).

(b) “Calcined” petroleum coke is not produced at petroleum
refineries. Rather, it is the product of calcining plants which use
the green petroleum coke as a raw material to feed the calcining
kiln. At the calcining plant, the green coke is tested for quality,
processed through a series of crushers, screening units, decontami-
nant units, storage and blending operations, and conveyed to the
calcining kiln. In the calciner, which operates at a temperature of
2400° F., the green petroleum coke feed undergoes pyrolitic de-
composition and is converted into calcined petroleum coke. In
terms of properties, calcined petroleum coke is pure carbon, not a
hydrocarbon, and differs from green petroleum coke in that the
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calcined product is extremely hard, is not suitable for use as a
fuel, and is an excellent conductor of electricity (View of Port
Arthur calciner, GLC Exh. 89, 90, 91, 111(a)-(d), 114(a)-(c);
Parker, Tr. 3532-3555; Nelson, Tr. 4475-4477).

11. Green or raw petroleum coke is a solid black mass which is
the residue formed in coking units at those refineries which in-
stalled “cokers.” The cokers thermally crack heavy residual oils
into lighter distillates, such as naptha, gas and gas oils, which can
be further processed through other refinery units and converted
into gasoline and other petroleum products. The residue which
remains is raw petroleum coke (View of Mobil’s Beaumont refin-
ery, RX 1; Tr. 4763) ; Kemnitzer, Tr. 4728-4734; MOX 1; Teit-
man, Tr. 3416-3417, 3426, 3438-3440, 3453-3456; Biehl, Tr.
272-273, 286-287).

12. There are two commercially used methods of coking, the
“delayed” method and the “fluid” method. The delayed method
was introduced in 1932 and is a process whereby the petroleum
coke is formed in cycles (usually of 24 hours) in coke drums,
which drums then must be emptied before re-use. The coke residue
is called delayed petroleum coke.

The fluid method was introduced in 1955 and consists of a
process whereby the petroleum coke forms continuously, not eycli-
cally, and is produced in the shape of pellets comprised of onion-
like layers of carbon. The coke residue is called fluid petroleum
coke. By 1969, fluid petroleum coke production had increased to
1,200,000 tons, approximately 12 percent of total U.S. petroleum
coke production (Biehl, Tr. 272-275, 286-288, 291; Walker, Tr.
1475; CX 1293, 1299).

13. Petroleum coke is an unavoidable by-product of the coking
process. No refiner installs a coker to produce petroleum coke. The
sole purpose of the coker installation is to produce lighter liquid
petroleum products, such as gasoline; rather than heavy residual
oils or fuel oil. Consequently, petroleum coke is produced (or not
produced) in accordance with demand for liquid petroleum prod-
ucts and not in direct response to the demand for petroleum coke
itself 8 (RX 1, p. 3; Kemnitzer, Tr. 4729-4737, 4755; Musser, Tr.
527-534, 595-596, 602; Garey, Tr. 180-181; Decker, Tr. 967;
McKewon, Tr. 473; McCrum, Tr. 849-850; Murray, Tr.
3915-3918; Teitman, Tr. 3438; Nelson, Tr. 4502; Shea, Tr. 3660;

3 Demand for petroleum coke has indirect or long-term effects upon production in that
cokers will not be installed unless the coke is disposed of by the refiner (Phillips, Tr. 4670-
4671).
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Clausen, Tr. 1368-1369, 1393-1396, 1405-1406; Glenn, Tr.
4202—-4204 ; Twomey, Tr. 1766-1774 ; Medlin, Tr. 3469).

14. Petroleum coke poses serious problems to refiners:

(a) It is not feasible for respondents’ refineries and most other
refineries to store petroleum coke on the refinery premises. Accu-
mulations of petroleum coke constitute a fire hazard to refineries
and a source of pollution due to the extremely dusty nature of the
product when it is drained and stored. In addition, petroleum coke
is extremely bulky and requires an acre of storage for each 15,000
tons, a land requirement that cannot be satisfied at most refineries
(RX 1; Medlin, Tr. 3467-3468; Musser, Tr. 597; Kemnitzer, Tr.
4741-4743, 4763-4765).

(b) As it leaves the refinery, petroleum coke:
ranges in size from coke “dust” or “breeze” less than 1/ inch in
diameter up to chunks the size of a desk;
varies in chemical properties in accordance with the crude oil and
coker feedstocks used at the refinery; and
differs in physical properties as a result of feedstock, processing
and engineering variables (Garey, Tr. 180; Beatty, Tr. 4950 ; Nel-
son, Tr. 4477-4483, 4502-4504; View of de-coking operations at
Beaumont refinery of Mobil).

(¢) Green petroleum coke, as produced at the refinery, is not
usable for any purpose. In order to use it as fuel, it must be
ground or pulverized, sized and, in most cases, blended or fortified
with other materials which enhance combustion. Prior to use in
calcining plant, the petroleum coke must be analyzed for quality,
crushed and screened, accumulated into sufficient quantities to
feed a calciner, and frequently blended with other petroleum coke.
Other applications for petroleum coke require storage, quality
analysis, sizing, screening, blending and other handling. Respon-
dent refineries, and most other refineries, are not equipped with
the necessary facilities for such operations (Evans, Tr.
4009-4013, 4047-4054; Nelson, Tr. 4476-4477; CX 54(i)-(j);
GLC Exh. 111 (a)-(b) ; Parker, Tr. 8538-3546; View of Port Ar-
thur calciner; Garey, Tr. 189-191, 214-215; Musser, Tr. 539,
597-599, 601-603; Grun, Tr. 396, 404-406; Decker, Tr. 969;
Moore, Tr. 1194-1195; Medlin, Tr. 3497-3498; Clausen, Tr.
1385-1386 ; Twomey, Tr. 1743 ; Kemnitzer, Tr. 4733—-4737).

(d) Fluid petroleum products ordinarily are transported
through pipelines. Petroleum coke is a solid product which must be
transported by rail, barge or truck (Teitman, Tr. 3417-3425;
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Twomey, Tr. 1741-1748, 1769-1770; Clausen, Tr. 1884-1386; CX
3(b), CX 4(b)).

(e) Petroleum coke is utilized in a manner more typical of coal
than petroleum products, and it cannot be marketed through the
ordinary distribution channels for petroleum products (Musser,
Tr. 526, 596-597; Kemnitzer, Tr. 4733-4736; McClain, Tr. 1951;
Clausen, Tr. 1886-1387; RX 1).

15. “Coking” is not a necessary or essential refinery operation.
Rather, coking is one of several options open to refiners for proc-
essing heavy residual oils, i.e., the residuum which remains after
completion of other refinery processes and which is too heavy to
process through catalytic cracking units. These alternatives are
(a) production of fuel oils, (b) de-asphalting, (¢) residuum hy-
dro-cracking, or (d) coking.

The decision to exercise the coking option is influenced by mar-
ket conditions with respect to fuel oil, the need for catalytic
cracker feedstock at the refinery, and the ability to make reliable
arrangements to dispose of the petroleum coke (RX 1, pp. 3—4;
Kemnitzer, Tr. 4730-4736, 4738; Decker, Tr. 966-968; Musser,
Tr. 533-534; Clausen, Tr. 1368-1370, 1385, 1394-1397; Twomey,
Tr. 1740-1752, 1789 ; Murray, Tr. 3910-3915).

C. The Relevant Product Market

16. As alleged in the complaint the evidence establishes that the
relevant product market consists of “industrial quality” delayed
green and calcined petroleum coke, which is defined as that petro-
leum coke which contains 2.8 percent sulphur or less. Excluded
from the “relevant market” are all fluid coke (regardless of sul-
phur content), all delayed petroleum coke containing more than
2.8 percent sulphur, and all needle coke (i.e., low-sulphur delayed
petroleum coke prepared from special feedstock).

The established complaint theory is that petroleum coke meeting
the 2.8 percent sulphur criterion is used for industrial purposes,
while cokes containing higher amounts of sulphur are used for
fuel purposes and are not suitable for use industrially except when
blended with low sulphur coke. For purposes of this theory, “in-
dustrial” means use of the petroleum coke for its carbon content,
whereas “fuel” means use of the petroleum coke essentially for its
BTU or heating value (see e.g., C. definition; Biehl, Tr. 327-330;
Triska, Tr. 4277-4279).

17. The sulphur content of green and calcined petroleum coke is
an appropriate basis for distinguishing between fuel and in-
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dustrial utilization of those products even though infrequently a
high sulphur coke at a low price may be used for industrial pur-
poses. With regard to product utility the market must be governed
by the rule not the exception.

18. Among refiners and marketers, as well as users, there is
express recognition of the fact that low sulphur (industrial qual-
ity) and high sulphur (fuel grade) petroleum cokes fall into sepa-
rate and distinct commercial markets; such recognition is prem-
ised on commercial and competitive realities (Garey, Tr. 181-185;
Nobel, Tr. 640-645; Adams, Tr. 999-1000; Roberts, Tr.
1221-1222; Beatty, Tr. 1655, 1696; Henderson, Tr. 1798-1802;
McClain, Tr. 1864-1867, 1960; McIntyre, Tr. 1999; Joseph, Tr.
2169-2170; Evans, Tr. 4093-4094, 4106, 4111). Such recognition
is also demonstrated by experts in evaluating low sulphur content
as a quality criteria for selecting or blending coke utilized princi-
pally by certain major industries for industrial purposes (Parker
Tr. 3564-3565, 3851-8853; Roberts, Tr. 1226-1227, 1250-1251;
Holmes, Tr. 1284-1285, 1288-1289; Bauld, Tr. 1306-1308,
1312-1314; Garlitz, Tr. 1409-1413, 1431-1432; Walker, Tvr.
1445-1449, 1473-1476; Beatty, Tr. 1701-1702; Shinozaki, Tr.
4386-4387; Garvey, Tr. 209-210; McClain, Tr. 1890-1891; Nel-
son, Tr. 44844487, 44838-4489).

19. During 1964, seven refineries in the United States produced
a high sulphur delayed petroleum coke containing in excess of 2.8
percent sulphur; total production was 1,844,344 net tons (CX
1300).

20. During 1965, eight refineries in the United States produced
a high sulphur delayed petroleum coke containing in excess of 2.8
percent sulphur; total production was 1,707,345 net tons (CX
1301).

21. During 1969, eleven refineries in the United States produced
a high sulphur delayed petroleum coke containing in excess of 2.8
percent sulphur; total production was 2,457,265 net tons (CX
1302).

22. Over 90 percent of the low sulphur coke produced in the
United States is used for industrial purposes (Henderson, Tr.
1798-1799), high sulphur coke is used similarly for fuel
(McClain, Tr. 1865).

23. Illustrative of the fuel use to which high sulphur coke is
primarily put are the following:

(a) All of the production of high sulphur delayed petroleum
coke by American at Yorktown, Virginia, is sold to VEPCO for its



GREAT LAKES CARBON CORP., ET AL. 1547

1529 Initial Decision _
BTU value and is consumed as a fuel (CX 54, CX 55; McClain,
Tr. 1865).

(b) With few exceptions, all of the production of high sulphur
delayed petroleum coke containing in excess of 2.8 percent sulphur
by Great Northern Oil Company at Pine Bend, Minnesota, is sold
principally for its BTU value and consumed as a fuel (CX 56, CX
57, CX 58, CX 59, CX 60, CX 61, CX 62, CX 63, CX 64; McClain,
Tr. 1865).

(c) With few exceptions, all of the production of high sulphur
delayed petroleum coke containing in excess of 2.8 percent sulphur
by Mobil at Paulsboro, New Jersey, is sold for its BTU value and
consumed as a fuel (CX 65; McClain, Tr. 1865-1890).

(d) With few exceptions, all of the production of high sulphur
delayed petroleum coke containing in excess of 2.8 percent sulphur
by American at Eldorado, Arkansas, is sold for its BTU value and
consumed as a fuel (CX 45, CX 46, CX 47, CX 48, CX 49, CX 50,
CX 51, CX 52, CX 53).

(e) With regard to American’s high sulphur coke produced at
Whiting, Indiana, it is sold primarily for fuel (MecClain, Tr.
1887-1888).

24. Of 8,871,051 tons of industrial quality petroleum coke sold in
1965, only approximately 35,890 tons were sold for probable fuel
use, or approximately less than 14 percent of total sales in that
year (CX 103, CX 1296).

25. During 1964 and 1965 Great Lakes paid the following prices
at the designated refineries for its purchases of green industrial
quality petroleum coke:

Low High
American, Texas City, Texas ___________ $11.00 $11.21
Colorado, Wichita ____________________ 11.38  14.40%*
Continental, Poneca City ________________ 15.07 15.21
CRA, Coffeyville ________ e 9.90 10.07
Mobil, Torrance ______________________ 7.00 8.90
Mobil, Beaumont ______________________ 6.00 6.00
Sun, West Tulsa ______________ _______ 11.3¢ 11.48
Suntide, Corpus Christi ________________ 12,78 1278
Texaco, Lockport _____________________ 11.65 14.11*
Texaco, Amarillo ______________________ 7.22 8.85
Texaco, Port Arthur ___________________ 10.00 12.00
Texaco, Casper _______________________ 7.22 8.36

* Average Prices

(CX 97-100, CX 134-187, CX 157-207).
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26. During 1964 and 1965 American produced both a green
industrial quality petroleum coke and a high sulphur delayed pe-
troleum coke at Whiting, Indiana. The average dollar value re-
ceived for the low sulphur coke was $11.13 whereas the average
dollar value of the high sulphur petroleum coke sales was $5.64,
the green industrial quality petroleum coke being sold at a 97
percent higher price. Sample invoices also indicate sales of the
high sulphur Whiting petroleum coke at prices from $5.13 to $5.31
(CX 239, CX 240-247).

27. During 1964 and 1965 American produced a high sulphur
content delayed petroleum coke at Yorktown, Virginia. Sample
invoices for this period indicate that the high sulphur Yorktown
petroleum coke sold for $3.37 to $3.74 a net ton whereas the
American Texas City green industrial quality coke sold for $11.21,
a price 200 percent greater than the Yorktown high sulphur petro-
leum coke (CX 338-340).

28, American produced a green industrial quality petroleum
coke at Sugar Creek, Missouri. The average dollar value received
during 1965 was $9.84. This dollar value received is 75 percent
higher than that received for the high sulphur Whiting coke and
163 percent higher than the highest price for the Yorktown high
sulphur coke (CX 103, CX 238).

29. During 1964 and 1965 Mobil also produced a high sulphur
delayed petroleum coke at Paulsboro, New Jersey, and sales of this
“fuel grade” petroleum coke were made at prices from $4.06 to
$4.16 (CX 344-347).

30. Despite the relatively low price for the Mobil Paulsboro
coke, this is the only refinery at which Mobil has encountered
difficulty in disposing of the petroleum coke (Adams, Tr. 1098,
1103).

31. During 1964 and 1965 Mobil produced a green industrial
quality petroleum coke at East St. Louis and sales of this petro-
leum coke were made at prices varying from $10 to $12.40 per ton,
a price considerably greater than that received for the Paulsboro
high sulphur petroleum coke (CX 111-112, CX 148-149, CX 344-
347).

32. During 1964 and 1965 Mobil produced a green industrial
quality petroleum coke at Trenton, Michigan, and sales of this
petroleum coke were made at prices from $11.50 to $13.25 a net
ton, a price considerably greater than that received for the Pauls-
boro high sulphur petroleum coke (CX 113, CX 150, CX 344-347).
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88. During 1965 Mobil also produced some “High Sulphur Coke”
at the Torrance, California, refinery which normally produces
green industrial quality petroleum coke. Mobil sold the “High Sul-
phur Coke” for $2 per net ton compared to $8 per net ton for
“regular coke,” the green industrial quality petroleum coke being
priced considerably higher than that received for “High Sulphur
Coke” from the same refinery (CX 177).

84, Mobil’s Beaumont, Texas, refinery had no difficulty in dis-
posing of its green industrial quality petroleum coke, but experi-
enced considerable difficulty when the sulphur content exceeded 3.0
percent as a result of a change in crude source (Evans, Tr.
4016-4020).

35. Gulf Oil Corporation produces a fluid petroleum coke at
Purvis, Mississippi, and during 1964 sales of this fluid coke were
made at $5.10 per net ton. Gulf Oil also sells green industrial
quality petroleum coke at Port Arthur, Texas, and the base price
in the contract for the sale of this green industrial quality petro-
leum coke is $12 per net ton, a price considerably higher than
what Gulf receives for the Purvis fluid coke (CX 30, CX
360-362).

36. An examination of the contract price provisions demon-
strates significant differences in price between industrial quality
petroleum coke and cokes of higher sulphur content; and that
presently significant price differences exist (CX 1878 In Camera)
under normal and comparable conditions. Although price is nor-
mally an indicia of utility by the blending of petroleum cokes
various undesirable qualities such as high sulphur and vanadium
contents can be reduced to tolerable levels by mixing such petro-
leum cokes with other petroleum cokes having significantly less of
these undesirable characteristics. Such blending can be accom-
plished either prior to or after calcining, if calcining is desired.
Basically, this is a materials handling process (Roberts, Tr. 1222,
1273; Parker, Tr. 3599, 3600; McKewon, Tr. 466; Beatty, Tr.
1699; Adams, Tr. 1030; Garey, Tr. 205; Henderson, Tr.
1845-1846, 1848; Walker, Tr. 1456, 1473; see also, Phillips, Tr.
4654-4655) . Great Lakes does substantial blending with the Beau-
mont 3.0 percent sulphur content petroleum coke. It also has
blended small amounts of the high sulphur 5 percent American El
Dorado petroleum coke (Parker, Tr. 3593-3597).

37. Mr. Parker, manager of the Great Lakes calcining facility at
Port Arthur, Texas, where a significant amount of blending is
done of various quality petroleum cokes, stated:
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HEARING EXAMINER BUTTLE: Does the quality criteria for the most
part have to do with the sulphur content rather than the vanadium content?

THE WITNESS: Yes. (Parker, Tr. 3564-3565).

D. The Relevant Geographic Market

1. United States

38. The production of quality petroleum coke in the United
States during 1964, 1965 and 1969 is substantially as set forth in
Appendix A hereof.

39. During 1964 a total of 434,717 net tons of green and 422,077
net tons of calcined industrial quality petroleum coke were resold
to ultimate users by firms engaged in the marketing of industrial
quality petroleum coke. The calcined petroleum coke transposed to
green (using average 20 percent weight loss) would equal 527,696
net tons for a total of 962,313 net tons or 25.5 percent of the total
United States production of green industrial quality petroleum
coke (See Appendices A & B made a part hereof).

40. During 1964 a total of 484,717 net tons of green industrial
quality petroleum coke was sold to ultimate users in the United
States by firms engaged in the marketing of industrial quality
petroleum coke. Great Lakes sold 261,558 net tons or 60.2 percent
of such total sales of green industrial quality petroleum coke (See
Appendix B made a part hereof).

41, During 1964 an additional 104,149 net tons of green in-
dustrial quality petroleum coke were scld direct to the ultimate
users by refineries whose production was not fully committed
under long-term contracts. Including these sales in the domestic
United States market, Great Lakes’ share would be 48.5 percent
(See Appendix B made a part hereof).

42. During 1964 a total of 422,077 net tons of calcined industrial
quality petroleum coke was resold to ultimate users in the United
States by firms engaged in the marketing of calcined industrial
quality petroleum coke. Great Lakes sold 173,161 net tons or 41.0
percent of such total United States sales of calcined industrial
quality petroleum coke (See Appendix B made a part hereof).

43. During 1965 a total of 562,288 net tons of green and 563,470
net tons of calcined industrial quality petroleum coke were resold
to ultimate users by firms engaged in the marketing of industrial
quality petroleum coke. The calcined petroleum coke transposed to
green (using average 20 percent weight loss) would equal 704,337
net tons for a total of 1,267,225 net tons or 30.5 percent of the
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total United States production of green industrial quality petro-
leum coke (See Appendices A & C made a part hereof).

44, During 1965 a total of 562,288 net tons of green industrial
quality petroleum coke was resold to ultimate users in the United
States by firms engaged in the marketing of industrial quality
petroleum coke. Great Lakes sold 362,520 tons or 64.5 percent of
such total sales of green industrial quality petroleum coke (See
Appendix C made a part hereof).

45. During 1965 an additional 103,151 net tons of green in-
dustrial quality petroleum coke were sold direct by refineries
whose production was not fully committed under long-term con-
tracts. Including these sales in the domestic United States market,
Great Lakes’ share would be 54.5 percent (See Appendix C made a
part hereof).

46. During 1965 a total of 563,470 net tons of calcined industrial
quality petroleum coke was resold to ultimate users in the United
States by firms engaged in the marketing of calcined industrial
quality petroleum coke. Great Lakes sold 217,127 net tons or 38.6
percent of such total United States sales of calcined industrial
quality petroleum coke (See Appendix C made a part hereof).

47. The United States as a whole constitutes a relevant geo-
graphic market in this case (Phillips, Tr. 4629-4630, 4635, 4639).
Green industrial quality petroleum coke is a bulky heavy commod-
ity removed from refineries by truck or rail. Because of the sub-
stantial freight costs in transporting green petroleum coke, it is
necessary that refineries be situated within reasonable distance to
plant locations or export facilities (McClain, Tr. 1875-1876;
MclIntyre, Tr. 2227-2229),

2. Gulf Coast

48. It is impractical to export green industrial quality petroleum
coke from distant inland refineries or from refineries located near
the Great Lakes region. The high cost of freight to the Gulf Coast
places the coke at a non-competitive price with the Gulf Coast
sources and the St. Lawrence Seaway is not well suited because of
additional toll charges and a limited season prevents shipments
during the winter months (McClain, Tr. 1877-1888; MclIntyre,
Tr. 2227-2229).

49. The freight rate from Duncan, Oklahoma for shipments of
green industrial quality petroleum coke during 1965 to Houston,
Texas, was in excess of $5.50 per net ton, a price which approxi-
mated the cost of the petroleum coke at the refinery. This rela-
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tively high cost of freight prohibits continued exports on a regular
basis from the Duncan refinery (McClain, Tr. 1875-1876).

50. The current freight rate from El Dorado, Kansas, to an
export facility on the Gulf Coast is approximately $7.50 per net
ton (McClain, Tr. 1875-1876).

51. The current freight rate for shipments of petroleum coke to
the Gulf Coast from the Chicago area is approximately $8 to $8.50
per net ton for domestic use and for export shipments it would be
approximately $1 less per net ton (McClain, Tr. 1877).

52. Because of the substantial freight costs in transporting
green petroleum coke, it is necessary that refineries be situated
within reasonable distance of export facilities or plant locations.
One witness for respondent Great Lakes stated he believed that
the refinery had to be within 150 to 200 miles for economical
shipments, and 80 percent of the petroleum coke processed or
shipped through the Port Arthur plant of Great Lakes comes
within a 100 mile radius (Parker, Tr. 3562-3563, 3570-3572;
MclIntyre, Tr. 22272229, 2493).

53. During 1964 a total of 323,196 net tons of green and 841,904
net tons of calcined industrial quality petroleum coke were ex-
ported to Europe. The calcined petroleum coke transposed to green
would equal 427,380 net tons for a total of 750,576 net tons or 19.9
percent of the total United States production of green industrial
quality petroleum coke (See Appendix D made a part hereof).

54, During 1965 a total of 442,380 net tons of green and 429,756
net tons of calcined industrial quality petroleum coke was ex-
ported to Europe. The calcined petroleum coke transposed to green
coke would equal 537,195 net tons for a total of 979,575 net tons or
25.3 percent of the total United States production of green in-
dustrial quality petroleum coke (See Appendix E made a part
hereof).

55. During 1964 seven refineries in the Gulf Coast area pro-
duced a total of 1,151,479 net tons of green industrial quality
petroleum coke. Of this amount 194,555 net tons were exported to
Europe as green petroleum coke and 307,492 net tons of calcined
petroleum coke expressed as 384,365 net tons of green petroleum
coke (using average 20 percent weight loss) for a total of 578,920
net tons of green petroleum coke exported to Europe or 50.3 per-
cent of the total Gulf Coast production of green industrial quality
petroleum coke (CX 79, CX 80, CX 1294).

56. During 1964 a total of 194,555 net tons of green industrial
quality petroleum coke was exported to Europe from Gulf Coast
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sources and Great Lakes exported 181,719 net tons or 93.4 percent
of the total exports of green industrial quality petroleum coke
from Gulf Coast sources (See Appendix D made a part hereof).

57. During 1964 a total of 307,492 net tons of calcined industrial
quality petroleum coke was exported to Europe from Gulf Coast
sources and Great Lakes exported 288,462 net tons or 93.8 percent
of the total exports of calcined industrial quality petroleum coke
from Gulf Coast sources (See Appendix D made a part hereof).

58. During 1965 a total of 845,057 net tons of green industrial
quality petroleum coke was exported to Europe from Gulf Coast
sources and Great Lakes exported 274,588 net tons or 79.6 percent
of the total exports of green industrial quality petroleum coke to
Europe from Gulf Coast sources (See Appendices A & E made a
part hereof).

59. During 1965 a total of 338,196 net tons of calcined industrial
quality petroleum coke was exported to Europe from Gulf Coast
sources and Great Lakes exported 289,500 net tons or 85.6 percent
of the total exports of calcined industrial quality petroleum coke
to Europe from Gulf Coast sources (See Appendices A & E made
a part hereof).

3. West Coast

60. There were only two refineries in the West Coast area of the
United States producing green industrial quality petroleum coke
during 1964 and 1965—Mobil Oil at Torrance and Union Oil at
Oleum. Three other refineries are located in California: Signal Oil
produced fluid coke at Bakersfield, Tidewater produced fluid coke
at Avon, and Union Oil produced a high sulphur delayed coke at
Santa Maria. No other refineries produced petroleum coke in any
of the west coast states, and other refineries situated in the west-
ern part of the United States are located in excess of 750 miles
distance from export facilities (CX 79, CX 80, CXs 1294, 1295,
1297, 1298, 1300, 1301).

61. Great Lakes has exported green industrial quality petroleum
coke to Japan from the Gulf Coast in the past; however, they have
not done so in the past three or four years (Parker, Tr.
3628-3629).

62. During 1964 a total of 333,652 net tons of green and 151,380
net tons of calcined industrial quality petroleum coke was ex-
ported to Japan. The calcined petroleum coke transposed to green
(using average 20 percent weight loss) would equal 189,225 net
tons for a total of 522,877 net tons or 13.9 percent of the total
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United States production of green industrial quality petroleum
coke (See Appendices A & F made a part hereof).

63. During 1965 a total of 300,222 net tons of green and 154,185
net tons of calcined industrial quality petroleum coke was ex-
ported to Japan. The calcined petroleum coke transposed to green
would equal 192,731 net tons for a total of 492,953 net tons or 12
percent of the total United States production of green industrial
quality petroleum coke (See Appendices A & G made a part here-
of).

64. During 1964 two refineries in the West Coast area produced
a total of 717,661 net tons of green industrial quality petroleum
coke. Of this amount 305,249 net tons were exported to Japan as
green coke and 140,097 net tons as calcined petroleum coke ex-
pressed as 175,121 net tons of green petroleum coke (using aver-
age 20 percent weight loss) were exported to Japan for a total of
480,370 net tons of green petroleum coke exported or 66.9 percent
of the total West Coast production of green industrial quality
petroleum coke (See Appendices A & F made a part hereof).

65. During 1964 a total of 305,249 net tons of green industrial
quality petroleum coke was exported to Japan from West Coast
sources and Great Lakes exported 255,147 net tons or 83.6 percent
of the total exports of green industrial quality petroleum coke to
Japan from West Coast sources (See Appendix F made a part
hereof). .

66. During 1964 a total of 140,097 net tons of calcined industrial
quality petroleum coke was exported to Japan from West Coast
sources and Great Lakes exported 123,397 net tons or 88.1 percent
of the total exports of calcined industrial quality petroleum coke
to Japan from West Coast sources (See Appendix F' made a part
hereof).

67. During 1965 two refineries in the West Coast area produced
a total of 742,348 net tons of green industrial quality petroleum
coke. Of this amount, 217,520 net tons was exported to Japan as
green petroleum coke and 150,042 net tons of calcined petroleum
coke expressed as 187,553 net tons of green petroleum coke (using
average 20 percent weight loss) were exported to Japan for a total
of 405,073 net tons of green petroleum coke exported to Japan or
54.6 percent of the total West Coast production of green industrial
quality petroleum coke (See Appendices A & G made a part here-
of).

68. During 1965 a total of 217,520 net tons of green industrial
quality petroleum coke was exported to Japan from West Coast
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sources and Great Lakes exported 191,929 net tons or 88.2 percent
of the total exports of green industrial quality petroleum coke to
Japan from West Coast sources (See Appendix G made a part
hereof).

69. During 1965 a total of 150,042 net tons of calcined industrial
quality petroleum coke was exported to Japan from West Coast
sources and Great Lakes exported 137,627 net tons or 91.7 percent
of the total exports of calcined industrial quality petroleum coke
to Japan from West Coast sources (See Appendix G made a part
hereof).

E. Long-Term Contracts in Effect 1964-1965

1. American Oil Company

70. On October 2, 1959, Great Lakes Carbon Corporation and
American Oil Company (a Maryland corporation) entered into a
contract for a 20-year term commencing on January 1, 1960, for
the petroleum coke produced at the Texas City, Texas refinery
(CX 1, GLC Stipulation, Addendum 1; Crimmins, Tr. 45174521 ;
GLC A. par. 7; AO A. par. 8; AO Admission).

71. During the early part of October 1959, the American Oil
Company (a Maryland corporation) assigned the contract dated
October 2, 1959 (CX 1) to its wholly-owned, dominated and con-
trolled subsidiary, the American Oil Company (a Texas corpora-
tion) (CX 414, AO Admission; GLC Stipulation, Addendum 1).

72. By letter dated October 19, 1959, Great Lakes Carbon Cor-
poration was notified of the assignment of the contract dated
October 2, 1959, and consented to the assignment on October 20,
1959 (CX 415; AO Admission; GLC Stipulation, Addendum 1).

2. Colorado Oil and Gas Corporation

73. On June 19, 1961, Great Lakes Carbon Corporation entered
into a contract with Derby Refining Company, division of Colo-
rado Oil and Gas Corporation, for a 10-year term commencing on
the date that coke is first produced at the Wichita, Kansas, refin-
ery (CX 2; Colorado Oil & Gas A. par. 6; Colorado Oil & Gas
Admission, par. 2; GLC Stipulation, Addendum 1; Crimmins, Tr.
4521-4522).

74. Petroleum coke production commenced at the Wichita, Kan-
sas, refinery in February 1963 (Moore, Tr. 1171).

3. Continental Oil Company
75. On March 1, 1957, Great Lakes Carbon Corporation entered
into a contract with Continental Oil Company for a 10-year term
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commencing on March 1, 1959, for the petroleum coke produced at
the Ponca City, Oklahoma, refinery (CX 3; Continental Oil A. par.
6, 7; GLC Stipulation, Addendum 1; Crimmins, Tr. 4524-4525).

76. On July 1, 1967, Great Lakes Carbon Corporation and Conti-
nental Oil Company entered into a contract terminating the con-
tract dated March 1, 1957 (CX 3) and entered into another con-
tract for a 10-year period commencing on October 1, 1967, and
terminating on September 30, 1977, for the petroleum coke pro-
duced at the Ponca City, Oklahoma refinery (CX 1325; Continen-
tal Oil A. par. 6).

4. CRA, Inec.

77. On December 2, 1955, Great Lakes Carbon Corporation en-
tered into a contract with Consumers Cooperative Association for
a 10-year term commencing from the date coker construction com-
pleted at the Coffeyville, Kansas, refinery (CX 4; CRA, Inc, A.
par. VI; GLC Stipulation, Addendum 1).

78. By letter agreement dated March 18, 1957, Great Lakes
Carbon Corporation and Consumers Cooperative Association
agreed that the termination date of the December 2, 1955 contract
(CX 4) would be March 31, 1970 (CX 408; CRA, Inc. A. par. VI;
GLC Stipulation, Addendum 1).

79. By letter agreement dated March 7, 1963, Great Lakes Car-
bon Corporation and Consumers Cooperative Association agreed
to extend the terms of the contract dated December 2, 1955 (CX
4) to expire on March 31, 1975. This extension of the contract

" dated December 2, 1955 (CX 4) was accepted by Consumers Coop-
erative Association on April 8, 1963. Consumers Cooperative Asso-
ciation is a predecessor corporation of CRA, Inc. (CX 409; CRA
A. par. VI; GLC Stipulation, Addendum 1; See Crimmins, Tr.
4526).

5. Mobil Oil Company

80. On January 30, 1946, Great Lakes Carbon Corporation en-
tered into a contract with General Petroleum Corporation of Cali-
fornia for a 20-year term commencing on this date for the petro-
leum coke produced at the Torrance, California refinery (CX 5;
MO A. par. 8; MO Stipulation, Addendum 9; GLC Stipulation,
Addendum 1).

81. General Petroleum Corporation of California subsequently
changed its name to Mobil Oil Company, a division of Socony
Mobil Oil Company, Inc. and by letter agreement dated March 7,
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1963, Great Lakes Carbon Corporation and Mobil Oil Company, a
division of Socony Mobil Oil Company, Inc., agreed to extend the
January 30, 1946 contract (CX 5) for a 10-year term from Janu-
ary 30, 1966 until January 30, 1976, for the petroleum coke pro-
duced at Torrance, California (CX 6; MO A. par. 8; MO Stipula-
tion, Addendum 9; GLC Stipulation, Addendum 1).

82. On November 4, 1960, Great Lakes Carbon Corporation en-
tered into a contract with Mobil Oil Company, a division of Socony
Mobil Oil Company, Inc., for a 10-year term commencing from the
date of first production of petroleum coke and continuing until
January 1, 1972, for the Beaumont, Texas refinery (CX 7; MO A.
par. 8; GLC Stipulation, Addendum 1).

83. Petroleum coke production commenced at the Mobil Oil Cor-
poration, Beaumont, Texas, refinery in June 1961 (MOX 1; Med-
lin, Tr. 3466 ; Evans, Tr. 4112).

6. NCRA, Inc.

84. On February 15, 1952, Great Lakes Carbon Corporation
entered into a contract with National Cooperative Refinery Asso-
ciation for a period of 10 years commencing with the completion
of the coking facilities for all of the petroleum coke to be produced
at the McPherson, Kansas, refinery (CX 8; GLC Stipulation, Ad-
dendum 1; Crimmins, Tr. 4530).

85. By letter agreement dated March 19, 1957, Great Lakes
Carbon Corporation and National Cooperative Refinery Associa-
tion agreed that the contract dated February 15, 1952, (CX 8)
shall expire on March 31, 1967, and this was accepted by National
Cooperative Refinery Association on March 22, 1957 (CX 410;
GLC Stipulation, Addendum 1).

86. Great Lakes Carbon Corporation allowed the contract dated
February 2, 1952, as amended (CX 8, CX 410, CX 411, CX 412,
CX 413) to expire on March 31, 1967, without renewal; however,
thereafter Great Lakes Carbon Corporation exerted considerable
effort to retrieve the petroleum coke produced at the McPherson,
Kansas, refinery (Crimmins, Tr. 4552-4554).

87. From April 1, 1967, to the date of the issuance of the
complaint in this matter, National Cooperative Refinery Associa-
tion sold the petroleum coke produced at the McPherson, Kansas,
refinery to Republic Coal and Coke Company (Crimmins, Tr.
45524554, 4559 ; Beatty, Tr. 1610).

88. Great Lakes Carbon Corporation entered into another con-
tract for a 5-year term with National Cooperative Refinery Asso-
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ciation for the petroleum coke produced at the McPherson, Kan-
sas, refinery upon expiration of the three-year contract between
Republic Coal and Coke Company and National Cooperative Re-
finery Association for the petroleum coke production at McPher-
son, Kansas (Crimmins, Tr. 4559 ; Beatty, Tr. 4879—-4881).

7. Sun Oil Company

89. On March 1, 1957, Great Lakes Carbon Corporation entered
into a contract with DX Sunray Oil Company for a term of ap-
proximately 10 years commencing on October 19, 1957 until Feb-
ruary 28, 1967, for the petroleum coke produced at the West
Tulsa, Oklahoma, refinery (CX 9; SO A. par. 7; GLC Stipulation,
Addendum 1).

90. On January 8, 1967, Great Lakes Carbon Corporation en-
tered into a contract with Sunray DX Oil Company for a three-
year period terminating on February 28, 1970, for all of the petro-
leum coke produced at the West Tulsa, Oklahoma, refinery (SO A.
par. 7).

91. DX Sunray Oil Company and Sunray DX Oil Company, are
predecessor corporations of Sun Oil Company and on October 25,
1968, Sunray DX Oil Company merged into Sun Oil Company (SO
A. par. 7; Twomey, Tr. 1723).

92. On January 15, 1970, Great Lakes Carbon Corporation en-
tered into a contract with DX Division of Sun Oil Company for a
term of three years commencing on March 1, 1970, until February
28, 1978, and for successive three-year terms thereafter for all of
the petroleum coke produced at the West Tulsa, Oklahoma, refin-
ery (CX 1324; SO A. par. 7).

8. Suntide Refining Company

93. On January 20, 1959, Great Lakes Carbon Corporation en-
tered into a contract with Coastal Products Company for a period
of 10 years commencing on the date coke is first produced for all
of the petroleum coke produced at the Corpus Christi, Texas, re-
finery (CX 10; Suntide A. par. 7; GLC Stipulation, Addendum 1).

94. On January 15, 1970, Great Lakes Carbon Corporation en-
tered into a contract with Suntide Refining Company for a three-
year period from February 1, 1970, until January 31, 1973, and
for successive three-year periods thereafter for all of the petro-
leum coke produced at the Corpus Christi, Texas, refinery (CX
1322 ; Suntide A. par. 7).

95. Coastal Products Company is a wholly-owned subsidiary of
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Suntide Refining Company and Suntide Refining Company is a
wholly-owned subsidiary of Sun Oil Company (SO A. par. 7; Sun-
tide Refining A. par. 7).

9. Texaco, Inc.

96. On January 18, 1957, Great Lakes Carbon Corporation en-
tered into a contract with the Texas Company for a term of seven
years commencing on June 1, 1957, and ending on May 31, 1964,
for all of the petroleum coke produced at the Port Arthur, Texas;
Lockport, Illinois; El Paso, Texas; Amarillo, Texas and Casper,
Wyoming, refineries (CX 11; Texaco A. pars. 6-7; Texaco Stipu-
lation, Addendum 11 ; GLC Stipulation, Addendum 1).

97. On February 14, 1964, Great Lakes Carbon Corporation
entered into a contract with Texaco, Inc., for a term of five years
commencing on June 1, 1964, and ending on May 381, 1969, for all
of the petroleum coke produced at the Port Arthur, Texas; Lock-
port, Illinois; El Paso, Texas; Amarillo, Texas and Casper, Wyo-
ming, refineries (CX 12; Texaco, A. pars. 6-7; Texaco Stipula-
tion, Addendum 11 ; GLC Stipulation, Addendum 1).

98. By letter agreement dated July 16, 1969, Great Lakes Car-
bon Corporation and Texaco, Inc., agreed to amend the contract
dated August 14, 1964, (CX 12) extending the contract for a
one-year period from July 31, 1969 to July 31, 1970, and thereaf-
ter conferring upon the seller the right to terminate upon 90-days
notice (CX 1327; Texas A. par. 7).

99. Since 1932 when Texaco, Inc., and its predecessor corpora-
tions first commenced producing petroleum coke, it has sold all
petroleum coke produced at any refinery to Great Lakes Carbon
Corporation (Beatty, Tr. 1692, 1709; Crimmins, Tr. 4354 ; Glenn,
Tr. 4214),

F. Long-Term Contracts Since 1965

1. Sinclair Refining Company

100. On March 15, 1968, Great Lakes Carbon Corporation en-
tered into a contract with Sinclair Refining Company for a term
of nine years from the start up of production until October 31,
1978, and for successive nine-year periods thereafter for all the
petroleum coke produced at the Houston, Texas, refinery. Start up.
of production was estimated to be on October 31, 1968 (CX 13;
GLC A. par. 9; GLC Stipulation, Addendum 1).

101. Sinclair Refining Company was merged into Atlantic-Rich-
field Company and Atlantic-Richfield Company now operates the
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Houston refinery and sells petroleum coke pursuant to the March
15, 1968 contract (CX 13; Decker, Tr. 919-925; Beatty, Tr.
1548-1556, 1601, 4855-4856) .

2. Standard Oil Company of California

102. On December 1, 1967, Great Lakes Carbon Corporation
entered into a contract with Standard Oil Company of California
for a three-year term commencing on the first day of the month in
which the coker is completed and for successive years thereafter,
for the petroleum coke produced at the El Segundo, California,
refinery (CX 14, GLC A. par. 9; GLC Stipulation, Addendum 1).

103. The production of petroleum coke commenced in 1969 and
this contract is described as a “commission” contract (CX 1296;
Beatty, Tr. 1556-1558, 1701, 4864-4867).

3. Texaco, Inc.

104. On August 24, 1967, Great Lakes Carbon Corporation en-
tered into a contract with Texaco, Inc., for an initial period of five
years from the date of the start of initial production and from
year-to-year thereafter for the petroleum coke produced at the Los
Angeles, California, refinery (CX 15; GLC A. par. 9; Texaco A.
par. 9; Texaco Stipulation, Addendum 11; GLC Stipulation, Ad-
dendum 1).

105. By letter agreement dated August 24, 1967, it was agreed
that the parties could cancel the above contract (CX 15) upon
12-months notice prior to March 81, 1970. The production of pe-
troleum coke at Los Angeles commenced in October 1968 (CX
1326 ; Beatty, Tr. 15569-1563, 1701).

106. Though the contract dated August 24, 1967, with Texaco,
Inc., was originally a “commission” contract, the parties have
amended this contract and it is now an outright purchase contract
(Beatty, Tr. 1701).

4. Champlin Oil and Refining Company

107. On February 15, 1967, Swiss Aluminum, Ltd., assigned its
interests in a contract dated June 2, 1960 (CX 20) as amended on
October 17, 1960 (CX 21) to Great Lakes Carbon Corporation for
a term commencing on September 29, 1966, and ending on Decem-
ber 31, 1969, for the petroleum coke produced by Champlin Oil &
Refining Company at the Enid, Oklahoma, refinery (CX 1238;
GLC A. par. 9; Beatty, Tr. 4858-4860, 4871-4874).
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5. Marathon Oil Company

108. On March 27, 1967, Great Lakes Carbon Corporation en-
tered into a contract with Marathon Oil Company to purchase
approximately 50,000 tons per year of petroleum coke for an ini-
tial term of 10 months commencing on March 1, 1967, and ending
on December 31, 1967, and continuing thereafter unless cancelled
on two-years notice, for petroleum coke produced at the Robinson,
Illinois, refinery (CX 417; GLC Stipulation, Addendum 1; Beatty,
Tr. 4871-4874).

6. NCRA, Inc.

109. Commencing in 1970, Great Lakes Carbon Corporation will
purchase pursuant to a five-year contract, all of the green petro-
leum coke produced by NCRA, Inc. at the McPherson, Kansas,
refinery (Beatty, Tr. 4879-4881).

G. Great Lakes—Refinery Commitments and Sales

1. Refineries Committed During 1964 and 1965

110. During calendar year 1964 Great Lakes Carbon Corpora-
tion purchased pursuant to the contracts, all of the green in-
dustrial quality petroleum coke produced by nine corporations—13
designated refineries. All of the green industrial quality petroleum
coke contained not more than 2.8 percent sulphur content. Pur-
chases were from the following refineries:

American Oil, Texas City, Texas

Colorado Oil & Gas, Wichita, Kansas

Continental Oil, Ponca City, Oklahoma

CRA, Inc., Coffeyville, Kansas

Mobil Oil, Torrance, California

Mobil Oil, Beaumont, Texas

NCRA, Inc., McPherson, Kansas

Sun 0il, West Tulsa, Oklahoma

Suntide Refining, Corpus Christie, Texas

Texaco, Inc., Lockport, Illinois

Texaco, Inc., Amarillo, Texas

Texaco, Inc., Port Arthur, Texas

Texaco, Inc., Casper, Wyoming.
(CX 82-93, 95-100, 122-130, 157-191, 195-207, 1294-1295;
American Oil Stipulation, Addendum 8; Colorado Oil & Gas Stipu-
lation, Addendum 5:MO Stipulation, Addendum 9; SO Stipulation,
Addendum 10; Texaco Stipulation, Addendum 11; GLC A. par. 8;
Colorado Oil & Gas A. par. 6; Continental Oil A. par. 3; CRA, Inc.
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A. par. VI; MO A. par. 9; SO. A. par. 8; Suntide Oil A. par. 8;
Texaco A, par. 8).
2. Refiners Committed During 1969

111. During calendar year 1969, Great Lakes Carbon Corpora-
tion purchased or marketed pursuant to the contracts all of the
green industrial quality petroleum coke produced by 11 corpora-
tions at 15 designated refineries. Twelve of the refineries produced
a green industrial quality petroleum coke with a sulphur content
of less than 2 percent, one produced petroleum coke with 2.2
percent maximum, one produced a petroleum coke with a 2.5 per-
cent maximum, and one produced two types of petroleum coke, a
low sulphur green industrial quality petroleum coke containing
less than 2 percent sulphur and a medium sulphur content petro-
leum coke containing approximately 8.5 percent sulphur.

American Oil, Texas City, Texas

Champlin Oil & Refining Co., Enid, Oklahoma

Colorado Oil & Gas, Wichita, Kansas

Continental Oil, Ponca City, Oklahoma

CRA, Inc., Coffeyville, Kansas

Mobil Oil, Torrance, California

Sun Oil, West Tulsa, Oklahoma

Suntide Refining, Corpus Christi, Texas

Texaco, Inc., Port Arthur, Texas

Texaco, Inc., Lockport, Illinois

Texaco, Inc., Amarillo, Texas

Texaco, Inc., Casper, Wyoming

Atlantic-Richfield, Houston, Texas

Texaco, Inc., Los Angeles, California

Standard Oil Company (California), El Segundo, Calif.
(CX 1292, 1296 ; GLC A. pars. 7-8; AO A. par. 8; Continental Oil
A. par. 13; Colorado Oil and Gas A. par. 6; CRA, Inc., A. par. VI;
MO A. par. 8, 9; SO A. par. 7; Suntide Refining, A. par. 7;
Texaco, A. pars. 6-7).

112, In addition to the foregoing total output contracts in effect
during 1969, Great Lakes purchased pursuant to contract approxi-
mately 50,000 net tons of green industrial quality petroleum coke
from Marathon Oil Company, Robinson, Illinois, refinery (CX
417; GLC Stipulation, Addendum 1; Beatty, Tr. 4871-4874).
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H. Quality Coke Production and Volume

1. United States Production of Green Industrial Quality Petro-
leum Coke
A, 1964

113. During 1964, 81 refineries in the United States produced a
total of 3,766,520 net tons of green industrial quality petroleum
coke. Great Lakes’ purchases from 14 specified refineries totalled
1,596,397 net tons or 42.4 percent of the total United States pro-
duction of green industrial quality petroleum coke (See Appendix
A).

114. During 1964, 138 refineries production of green industrial
quality petroleum coke was fully committed to other purchasers
and during 1964 these refineries produced 1,682,266 net tons of
green industrial quality petroleum coke or 44.6 percent of the total
United States production of green industrial quality petroleum
coke (See Appendix A).

115. During 1964, four refineries (American Gilsonite, Cities
Service, East Chicago, Skelly and Pure Oil at Toledo) in the Un-
ited States produced 487,857 net tons of green industrial quality
petroleum coke. This petroleum coke was produced at refineries
whose production was not fully committed for sale. This amount
represents 13.0 percent of the total United States production of
green industrial quality petroleum coke (See Appendix A).

116. During 1964, American Gilsonite Company calcined most
of the green industrial quality petroleum coke it produced and
only small tonnages of this green coke were available for sale (CX
1305 a—j, CX 1305 q, CX 129).

117. During 1964, Cities Service Oil Company at its East Chi-
cago refinery, sold 39,918 net tons of green industrial quality pe-
troleum coke pursuant to a contract with Union Carbide Corpora-
tion and 35,918 net tons of green industrial quality petroleum coke
pursuant to a contract with Air Reduction Company, Incorpo-
rated, and thus only 92,452 net tons were not committed under
contract (CX 23, CX 27, CX 1305 f, CX 1294; See also Appendix
A),

118. During 1964, Skelly Oil Company sold 63,794 net tons of
green industrial quality petroleum coke pursuant to a contract
with Air Reduction Company, Incorporated. Thus only 72,153 net
tons of petroleum coke were not committed under contract (CX
39, CX 1305 0, CX 1294 ; See also Appendix A).
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119. During 1964, Union Oil (Pure) sold 80,018 net tons of
green industrial quality petroleum coke to ultimate consumers or
to resellers (See Appendix A).

B. 1965

120. During 1965, 33 refineries in the United States produced a
total of 8,871,051 net tons of green industrial quality petroleum
coke. Great Lakes’ purchases from the 14 specified refineries to-
talled 1,628,639 net tons or 42.1 percent of the total United States
production of green industrial quality petroleum coke (See Appen-
dix A).

121. During 1965, 13 refineries’ production of green industrial
quality petroleum coke was fully committed to other purchasers.
These refineries produced 1,804,308 net tons of green industrial
quality petroleum coke or 46.6 percent of the total United States
production of green industrial quality petroleum coke (See Appen-
dix A).

. 122. During 1965, four refineries (American Gilsonite, Cities
Service, East Chicago, Skelly and Pure Oil at Toledo) in the Un-
ited States produced 438,104 net tons of green industrial quality
petroleum coke. This petroleum coke was produced at refineries
whose production was not fuliy committed for sale. This amount
represents 11.3 percent of the total United States production of
green industrial quality petroleum coke (See Appendix A).

123. During 1965, American Gilsonite Company calcined most
of the green industrial quality petroleum coke it produced. Thus,
only part of that production was available for sale as green in-
dustrial quality petroleum coke (CX 1295, CX 1307 s, CX 1307 x,
CX 1307 a-o, a—p; See Appendix A).

124. During 1965, Cities Service Oil Company at its East Chi-
cago refinery sold 45,757 net tons of green industrial quality pe-
troleum coke produced at East Chicago, Indiana, to Union Carbide
Corporation. Thus only a part of the production at this refinery
was not totally committed under contract (CX 27, CX 1295, CX
1307 f; See Appendix A).

125, During 1965, Skelly Oil Company sold 91,630 net tons of
green industrial quality petroleum coke produced at McPherson,
Kansas, to Air Reduction Company, Incorporated pursuant to a
contract. Thus, only 11,950 net tons was not totally committed
under contract (CX 39, CX 1295, CX 1307 o; See Appendix A).

126. During 1965, Union Oil (Pure) sold 42,551 net tons of
green industrial quality petroleum coke to ultimate consumers or
resellers (See Appendix A).
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c. 1969

127. During 1969, 37 refineries in the United States produced a
total of 6,389,655 net tons of green industrial quality petroleum
coke. Great Lakes purchased from 14 specified refineries and mar-
keted the production of two other specified refineries, totalling
2,478,234 net tons or 38.8 percent of the total United States pro-
duction of green industrial quality petroleum coke (See Appendix
A).

128. During 1969, 15 refineries’ production of green industrial
quality petroleum coke was fully committed to other purchasers.
These refineries produced 3,478,396 net tons of green industrial
quality petroleum coke or 54.4 percent of the total United States
production of green industrial quality petroleum coke (See Appen-
dix A).

129. During 1969, three refineries (American Gilsonite, Cities
Service at East Chicago, and Skelly in the United States) pro-
duced 438,025 net tons of green industrial quality. This petroleum
coke was produced at refineries whose production was not totally
committed for sale. This represents 6.8 percent of the total United
States production of green industrial quality petroleum coke (See
Appendix A).

130. During 1969, American Gilsonite Company calcined all of
the green industrial quality petroleum coke it produced. Thus, this
production of 101,413 net tons was not available for sale as green
industrial quality petroleum coke (See Appendix A; Beatty, Tr.
1585-1586).

131. During 1969, most of the production of green industrial
quality petroleum coke produced by Skelly Oil Company at Eldo-
rado, Kansas, was sold pursuant to a contract with Air Raduction
Company, Incorporated and approximately 50,000 net tons were
not totally committed under contract to purchasers engaged in
reselling green industrial quality petroleum coke (CX 39, CX
1296 ; See Appendix A).

132. During 1969, Union Oil (Pure) did not produce green
industrial quality petroleum coke (CX 1295, CX 1296).

2. Gulf Coast Area Production of Green Industrial Quality Petro-
leum Coke
A. 1964

133. During 1964, the following 7 refineries produced green
industrial quality petroleum coke in the States of Texas and Louis-
iana at refineries located in reasonable proximity to export facili-
ties:
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Net Tons

American Oil, Texas City, Texas . ———_ 149,166
Mobil Oil, Beaumont, Texas _____ 288,000
Suntide Refining, Corpus Christi, Texas ________ 68,306
Texaco, Inc., Port Arthur, Texas _____ 57,750
Continental Oil, Lake Charles, La. . __________ 41,238
Gulf Oil, Port Arthur, Texas ___ . ____ 178,572
Humble Oil, Baton Rouge, La. 368,447
1,151,479

(CX 79, CX 80, CX 1294 ; See also Appendix A).

134. During 1964, these 7 refineries produced a total of
1,151,749 net tons of green industrial quality petroleum coke
which constitutes 30.6 percent of the total United States produc-
tion of green industrial quality petroleum coke. The 4 refineries
committed to Great Lakes produced a total of 563,222 net tons or
48.9 percent of the total production of green industrial quality
petroleum coke in the Gulf Coast area (CX 1294 ; See also Appen-
dix A).

135. During 1964, only 611 net tons of the production of green
industrial quality petroleum coke by Continental at Lake Charles,
Louisiana was marketed as green coke, the balance was calcined
by Continental and marketed as calcined industrial quality petro-
leum coke (CX 28, CX 29, CX 13051, CX 1294).

186. During 1964, all of the production of Gulf Oil Corporation
at Port Arthur, Texas, and by Humble Oil and Refining Company
at Baton Rouge, Louisiana was sold pursuant to contracts with
Aluminum Company of America and Reynolds Metals Company
respectively (CX 30, CX 31, CX 32, CX 33, CX 1293, CX 1305
j-Kk).

137. During 1964, no green industrial quality petroleum coke
produced in the Gulf Coast area of the United States was available
for sale to other firms engaged in the marketing of green in-
dustrial quality petroleum coke and competitors of Great Lakes
(CX 79, CX 80, CX 1294).

188. The La Gloia Oil and Gas Company refinery, located at
Tyler, Texas, is approximately 175 miles distance from export
facilities and therefore not within reasonable proximity and dur-
ing 1964, 1965 and 1969 all of the production of green industrial
quality petroleum coke at this refinery was committed to Alumi-
num Company of America pursuant to contracts (CX 384, CX 35,
CX 1294, CX 1295).
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189. The only other refinery in Texas was the Texaco refinery at
Amarillo and this refinery is approximately 575 miles and there-
fore not within reasonable proximity to export facilities. During
1964, 1965, and 1969 all of the production of green industrial
quality petroleum coke at this refinery was committed to Great
Lakes (CX 11, CX 12, CX 79, CX 80, CX 1295, CX 1296).

B. 1965

140. During 1965, the following refineries produced green in-
dustrial quality petroleum coke in the States of Texas and Louis-
iana at refineries located in reasonable proximity to export facili-
ties:

Net Tons
American Oil, Texas City, Texas _____._.________ 184,101
Mobil Oil, Beaumont, Texas ___________________ 281,120
Suntide Refining, Corpus Christi, Texas ._______ 79,375
Texaco, Inc., Port Arthur, Texas ______________ 60,290
Cities Service, Lake Charles, La. _____________.. 81,504
Continental Oil, Lake Charles, La. _____________ 40,365
Gulf Oi], Port Arthur, Texas __________________ 170,186
Humble Oil, Baton Rouge, La. —_ .______________ 344,000
Shell Oil, Norco, La. ____________ o _____ 24,701

1,265,642

(CX' 79, CX 80, CX 1295; See also Appendix A)

141. During 1965, these 9 refineries produced a total of
1,265,642 net tons of green industrial quality petroleum coke
which constituted 32.7 percent of the total United States produc-
tion of green industrial quality petroleum coke. The four refineries
committed to Great Lakes produced 604,886 net tons of green
industrial quality petroleum coke or 47.8 percent of the total Gulf
Coast area production of green industrial quality petroleum coke
(CX 1295, See also Appendix A).

142. During 1965, all of the production of green industrial qual-
ity petroleum coke produced by Cities Service International, Inc.,
at Lake Charles, Louisiana was sold pursuant to contracts with
Mitsui and Company, Ltd. and S.A.V.A. and exported by these
firms (CX 24, CX 25, CX 26, CX 1295, CX 1307 e; See also
Appendices A and C).

143. During 1965, all of the production by Gulf Oil Corporation
at Port Arthur, Texas, was sold to Aluminum Company of Amer-
ica pursuant to a contract, most of the production by Humble Oil
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and Refining Company at Baton Rogue, Louisiana was sold to
Reynolds Metals Company pursuant to a contract and the produc-
tion by Shell Oil at Norco, Louisiana, was committed to Kaiser
Aluminum and Chemical Corporation pursuant to a contract (CX
30, CX 31, CX 32, CX 33, CX 38, CX 1295; See also Appendix C).

C. 1969

144. During 1969, the following refineries produced green in-
dustrial quality petroleum coke in the States of Texas and Louis-
iana at refineries located within reasonable proximity to export
facilities:

Net Tons
American Oil, Texas City, Texas ______________ 151,000
Atlantic-Richfield, Houston, Texas _____________ 40,190
Suntide Refining, Corpus Christi, Texas ________ 86,567
Texaco, Inc., Port Arthur, Texas ______________ 26,843
Cities Service, Lake Charles, La. ______________ 324,628
Humble Oil, Baton Rouge, La. _________________ 637,000
Shell Oil, Norco, La. ________________ ________ 236,000
Tenneco Oil, Chalmette, La. ___________________ 98,167

1,600,395

(CX 79, CX 80, CX 1296).

145. This total production of 1,600,395 net tons of petroleum
coke in the Gulf Coast area constituted 25.0 percent of the total
national production of green industrial quality petroleum coke
(CX 1296; See Appendix A).

146. Great Lakes purchased 804,600 net tons of petroleum coke
pursuant to its contracts or 19.0 percent of the total production of
green industrial quality petroleum coke in the Gulf Cost area
(CX1,CX10,CX 12, CX 13827, CX 13, CX 1296).

147. During 1969, Great Lakes purchased an additional 297,000
net tons of petroleum coke containing approximately 3.0 percent
to 3.4 percent sulphur content from the Mobil, Beaumont, Texas
refinery. Most of the 3.0 percent sulphur content petroleum coke is
blended and calcined with other lower sulphur content petroleum
cokes and most of the 8.4 percent sulphur content petroleum coke
is exported to the Great Lakes stockpile in Holland. This 8.4 per-
cent sulphur content Beaumont coke is subsequently sold by Great
Lakes or its agents to European steel companies and the petro-
leum coke is used as a blend with coal cokes in making metallurgi-
cal coke for use in blast furnaces (CX 1293; Triska, Tr. 42175).
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148. The contract for the sale of the Mobil, Beaumont, Texas
petroleum coke includes a variable price provision based upon the
sulphur and vanadium contents of the petroleum coke with a start-
ing price based upon a 1.7 percent sulphur content petroleum coke.
Though pre-on-stream testing of the crude indicated a 3 percent
sulphur content petroleum coke, the 1.7 percent sulphur base was
established to allow for this contingency because of the duration
of the contract and the possibility of different crude sources and
blending of crudes during this period. During 1964 and 1965 Mobil
produced 288,000 and 281,120 net tons of green industrial quality
petroleum coke containing less than 2.8 percent sulphur at Beau-
mont, Texas (CX 7, CX 1294, CX 1295; Adams, Tr. 1012-1015;
Evans, Tr. 4016—4020).

149. Great Lakes’ total purchases of green industrial quality
petroleum coke in the Gulf Coast area, with the inclusion of the
297,000 net tons of Beaumont petroleum coke, totals 601,600 net
tons or approximately 81.7 percent of the total of 1,897,395 net
tons produced in the Gulf Coast area (CX 1293, CX 1296).

8. West Coast Area Production of Green Industrial Quality Pe-

troleum Coke
A. 1964

150. During 1964, two refineries produced green industrial qual-
ity petroleum coke in the State of California:

Net Tons

Mobil Oil, Torrance, California __ ____________ 499,686
Union 0il, Oleum, California _________________ 217,975
717,661

(CX 179, CX 80, CX 1294, CX 1295).

151. The Mobil, Torrance green industrial petroleum coke was
committed to Great Lakes and the Union Oil, Oleum green in-
dustrial quality petroleum coke is committed to its wholly-owned
subsidiary, Collier Carbon and Chemical Company (CX 5, CX 6,
CX 416, CX 48, CX 44, CX 1294).

152, During 1964, a total of 717, 661 net tons of green industrial
quality petroleum coke was produced by the two refineries in the
West Coast area. This amount constitutes 19.1 percent of the total
national production of green industrial quality petroleum coke.
Great Lakes purchased 499,686 net tons or 69.6 percent of the
total production of green industrial quality petroleum coke in the
West Coast area (CX 1294 ; See also Appendix A).
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B. 1965

153. During 1965, two refineries produced green industrial qual-
ity petroleum coke in the State of California:

Net Tons

Mobil Oil, Torrance, California _______________ 501,094
Union Oil, Oleum, California __________________ 241,254
742,348

(CX 79, CX 80, CX 1295 ; See also Appendix A).

154. During 1965, a total of 742,348 net tons of green industrial
quality petroleum coke was produced by the two refineries in the
West Coast area. This amount constituted 19.2 percent of the
total United States production of green industrial quality petro-
leum coke. Great Lakes purchased 501,094 net tons or 67.5 percent
of the total production of green industrial quality petroleum coke
in the West Coast area (CX 1295).

C. 1969

155. During 1969, five refineries in the State of California pro-
duced green industrial quality petroleum coke:

Net Tons
Mobil Oil, Torrance, California __ _____________ 792,000
Standard Oil, El Segundo, California ___________ 320,000
Texaco, Inc., Los Angeles, California ___________ 485,545
Atlantic-Richfield, Watson, California __________ 676,000
Union Oil, Oleum, California __________________ 316,000

2,589,545

(CX 79, CX 80, CX 1296).

156. During 1969, a total of 2,589,545 net tons of green in-
dustrial quality petroleum coke was produced by the five refineries
in the West Coast area. This amount constituted 40.5 percent of
the total United States production of green industrial quality pe-
troleum coke (CX 1296; See also Appendix A).

157. All of the production of the Mobil, Torrance, California,
refinery, the Standard Oil, El Segundo, California, refinery and
Texaco, Los Angeles, California, refinery was committed to Great
Lakes. These 3 refineries produced 1,597,545 tons or 61.7 percent
of the total production of green industrial quality petroleum coke
in the West Coast area (CX 5, CX 6, CX 416, CX 14, CX 15, CX
1326, CX 1296 ; See also Appendix A).
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158. During 1969, all of the green industrial quality petroleum
coke produced by Union Oil Company at Oleum, California, was
sold to its wholly-owned subsidiary Collier Carbon and Chemical
Company (CX 48, CX 44, CX 1296; See also Appendix A).

159. During 1969, all of the green industrial quality petroleum
coke produced by Atlantic-Richfield at Watson, California was
sold to three purchasers (Harvey Aluminum, Mitsui, and Wilson
Carbon) pursuant to contracts (CX 17, CX 18, CX 19, CX 1296).

I. Long-Term Contracts as a Business Necessity

160. A coker cannot be installed or operated unless the refinery
makes reliable arrangements to dispose of the petroleum coke as
and when the coke is produced. The coking unit is integrated into
the overall refinery operations. The coker operates continuously.
Coker feed stock is transported to the coking unit on a daily basis.
The functioning of other refinery units such as the catalytic
cracker depend upon the coker’s daily yield of lighter oils. The
refinery balance and operating efficiency depend upon the proper
functioning of each of the units, including the coker. Unplanned
interruptions of operations will cause a “back-up” in the process-
ing of petroleum and a loss of efficiency. As an incident of the
operation of the coker, drums of petroleum coke (containing up to
3,000 tons) are produced every 24 hours. The coke must be re-
moved from the drum every day, or the coking unit will not be
able to function. Consequently, refiners will not install or operate
coking units in the absence of reliable arrangements to dispose of
the coke output (Clausen (Texaco), Tr. 1385-1389, 1395, 1405-6;
Glenn, (Texaco), Tr. 4222-4224, 4170-4174, 4196, 4218-4219;
Medlin, (MO), Tr. 8467; Teitman, (MO), Tr. 3418, 3441; Grun,
(Gulf), Tr. 396, 402-403; see also GLCX 102 (d) and (e):
Decker, (Atlantic-Richfield), Tr. 966-968, 973; Musser, (Ameri-
can), Tr. 592-594, 597, 598, 601-602; McCulley, (Continental),
Tr. 2145-2146; McCrum, (CRA, Inc.), Tr. 910-916 Twomey,
(Sun), Tr. 1749-50, 1770, 1780-1785, 1789-1791; RX 1, pp. 5 et
seq.; Kemnitzer, Tr. 4787-4738 ; Beatty, Tr. 4874-4878; McClain,
Tr. 1895-1898, 1957-1958 ; Nobel, Tr. 655-656 ; GLCX 4 & 5).

161, The only economically feasible methods available to refiners
for the commercial disposition of petroleum coke are contracts
disposing of the petroleum coke output to a qualified buyer or
vertical integration into the petroleum coke business. Spot sales of
petroleum coke as produced at the refinery are not economically
feasible, as conceded by complaint counsel (Tr. 4549; RX 1; Kem-
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nitzer, Tr. 4733-4737; Glenn, Tr. 4195-4197, 21-44, 4244-4245;
Twomey, Tr. 1775-1778, 1780, 1784-1785; Musser, Tr. 592-594,
598, 599, 602-603; Garey, 215; Grun, Tr. 404-06; Phillips, Tr.
4633-4637, 4640-4644),

162. Contracts for the disposition of petroleum coke output
must be for a reasonable period of years to at least achieve a
“payout.” Although testimony indicates a sufficient period should
be allowed to cover investment return, profit is a business risk
that must normally be assumed and not protected unless required
by public interest (e.g., a utility) (Phillips, Tr. 4605-4607 ; Kem-
nitzer, Tr. 4742-4743, 4754-4755). Contract justification is dem-
onstrated as follows:

a. The investment in new cokers involves multimillion dollar
expenditures which typically require a five-year “payout” period
under some circumstances. (Kemnitzer, Tr. 4753-4755; Medlin,
Tr. 3514; Evans, Tr. 4043, 4047-4054, 4092-4094; Roberts, Tr.
1262-1267).

b. Since it is essential to coker operations that the coke be
removed from the coking unit as it is produced, and failure to
have the coke removed will cause the refinery to cease coke opera-
tions and to ultimately back up the other products used and pro-
duced at the refinery, contracts for a reasonable period of years
are essential to assure removal of the petroleum coke (Phillips,
Tr. 4599-4614; Musser, Tr. 520-521, 533-534, 592-594; Moore,
Tr. 1185-1186, 1197-1199; McCall, Tr. 830-831; McCrum, Tr.
850-851, 901-906; Murray, Tr. 3899-3902, 3906, 392-393,
3965-3966; Teitman, Tr. 3440-3441; Twomey, Tr. 1744; Clausen,
Tr. 1384-1386; Glenn, Tr. 4143-4144, 4148; Roberts, Tr.
1262-1267 ; Evans, Tr. 4092-4094, 4052-4054).

163. Representatives of both respondent and non-respondent re-
finers expressed the opinion that their companies would not have
constructed or operated cokers in the absence of reasonable term
contracts to assure disposition of the petroleum coke (Decker, Tr.
968; Grun, Tr. 401-403; (see also GLCX 102 (d) & (e) ; McCrum,
Tr. 901-906; Noble, Tr. 655-656; GLCX 2, 3, 4, & 5; McCulley,
Tr. 2154-2155; Medlin, Tr. 8471-3476; Kemnitzer, Tr. 4776 “re-
finery management will not allocate resources to petroleum coke
business * * * except in very special cases.”)).

164. In addition to the investment consideration, it is essential
from the standpoint of the refinery’s operating efficiency and prod-
uct balance that a contract assure the regular and reliable disposi-
tion of the petroleum coke output. The term of years required to
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assure reasonable certainty from the simple operations standpoint
varies according to respondent witnesses from two to ten years, or
an average of five years in response to conditions in the petroleum
business at the time of contract renewals, the quantities of petro-
leum coke involved, and the needs of the petroleum coke pur-
chaser. The foregoing testimony however, must be conservatively
scrutinized in the presence of current and usual requirements
herein discussed suggesting 3 to 5 years is adequate and accepta-
ble (Twomey, Tr. 1780-1787; Musser, Tr. 592-603 ; McCulley, Tr.
2145-2149; Glenn, Tr. 4187-4192; Kemnitzer, Tr. 4749-56).

165. From the petroleum coke purchasers’ standpoint, supply
contracts are a business necessity for the following reasons:

a. Substantial investments in facilities are required in order to
engage in the petroleum coke business. Sizing, screening, handling
and storage facilities typically cost several million dollars. Calcin-
ing plants require investments of approximately $4,000,000 dollars
for a new kiln and $7,000,000 for a grass roots plant installation.
A reasonable term of years is required to achieve the payout cost
of the investment (Beatty, Tr. 1669, 1686-1689, 48744876 ;
Evans, Tr. 4047-4054; Henderson, Tr. 1854-1858; Roberts, Tr.
1267, 1274-1275; McClain, Tr. 1945-1946).

b. Transportation costs with respect to petroleum coke are ex-
tremely critical to firms in that business, so that an assured source
of coke supply within reasonable proximity of the petroleum coke
plant is essential to the efficient and competitive operation of that
plant. It is customary to obtain a source of supply from a refinery
within 200 miles of the calcining plants (Beatty, Tr. 1609,
4878-4879: Phillips, Tr. 4602-4604; Roberts, Tr. 1262-1263,
1274; Henderson, Tr. 1854-1855; Parker, Tr. 8561-3563,
3567-3571).

¢. Operators of calcining plants need a steady and reliable sup-
ply of green petroleum coke of known quality and adequate quan-
tity to permit efficient and competitive operations of their plant
(View of Port Arthur calcining plant; Parker, Tr. 3532-3555;
Beatty, Tr. 4876-4878; Shea, Tr. 3664-3676; Nelson, Tr.
4467-4474; Roberts, Tr. 1274-1275; Henderson, Tr. 1855;
McClain, Tr. 1945-1946, 1952-1954).

d. Interruption of the source of petroleum coke supply to a
calcining plant causes severe operational problems and loss of
efficiency. For example, when a kiln must be shut down, damage to
refactory bricks are likely due to heat changes. Because the kiln
itself must operate 24 hours a day, 365 days a year, a loss of
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supply increases the costs per ton which flows through the kiln
(Parker, Tr. 3549-3550, 3613-3614, 3576-3579; Nelson, Tr.
4472-4474) .

e. Firms engaged in the petroleum coke business must meet the
demands of their customers or corporate affiliates for a continuous
supply of petroleum coke at competitive prices (Beatty, Tr.
1687-1689, 4930-4931; Henderson, Tr. 1855; Triska, Tr.
4268-4269 ; Shinozaki, Tr. 4337-4340).

f. The petroleum coke business is risky because of the impor-
tance of a proximate and regular supply of petroleum coke, and
the refiner’s option to discontinue coking. A contract to purchase
petroleum coke is necessary to reduce that risk to a level accepta-
ble to businessmen to encourage their investment in the petroleum
coke business (Triska, Tr. 4257-4259; Crimmins, Tr. 4514-4516;
Phillips, Tr. 4600-4614 ; Parker, Tr. 8561).

166. In some of its applications, petroleum coke utilized for fuel,
is directly competitive with coal, which is sold on a long-term
contract basis.? This comparison has no application to industrial
coke involving a separate market,

167. It would be an unreasonable business risk for a non-inte-
grated firm to invest in a calciner without a reasonable contract
assurance of green petroleum coke supply (Henderson, Tr.
1854-1858; Roberts, Tr. 1262-1264A, 1267; Beatty, Tr.
4874-4876).

168. The ability to enter into long-term contracts to sell the
petroleum coke output has been an incentive favoring the installa-
tion of cokers at petroleum refiners for the following reasons:

a. Historically, difficulties with petroleum coke have been a seri-
ous deterrent to coker installations. The first petroleum coke oper-
ations commenced in 1910 with the installation of batch cokers at
several refineries. However, there were no practical methods for
disposing of the petroleum coke until after 1935, when Great
Lakes created the petroleum coke business. As a result, some refi-
ners were discouraged from installing cokers, and other refiners
closed down the cokers because -of poor marketability of the prod-
uct. These experiences with coke are still a factor influencing
refinery managements in connection with a decision to install a

4 The U.S. Department of the Interior, Bureau of Mines, recommended in 1964 that metallur-
gical coal exporters to Japan offer the purchasers 10-to-35 year contracts in order to enhance
exports of that product. Petroleum coke is directly competitive with metallurgical coal in the
P.C. coke applications (Beatty, Tr. 1671-1673, 4846-4851; Triska, Tr. 4268-4269; Shinozaki,
Tr. 4339-4340, 4366-4369).
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coker (GLCX 118 (a) & (b) ; Glenn, Tr. 41837-4188; TX-30, 31 &
32; Medlin, Tr. 3467).

b. Since the establishment of the petroleum coke business in
1935, the number of petroleum cokers has appreciably increased.
Of the 52 U.S. refineries operating cokers in 1969, ten (American
Gilsonite, Grand Junction; Cities Service, E. Chicago; Continental
Oil, Lake Charles; Skelly Oil, El Dorado; Standard Oil (Ohio) at
Lima and Toledo; Union Oil at Oleum, Lemont, and Santa Maria;
and Signal Oil, Bakersfield) had vertically integrated into some
phase of the petroleum coke business. The other 42 refineries are
not engaged in the petroleum coke business and dispose of their
petroleum coke output by selling it to firms engaged in that busi-
ness (CX 80 (a) & (b)).

¢. During 1970 and the first quarter of 1971, five new cokers
were constructed at refineries. One of these (Crown Central Pe-
troleum Corporation’s Houston refinery) entered into a joint ven-
ture with Republic Carbon Company, which established a calcin-
ing plant at Houston, Texas. The other four refineries contracted
to sell their petroleum coke to firms engaged in the petroleum coke
business (Beatty, Tr. 4881-4882; McClain, Tr. 1868).

d. Contracts whereby the refiner retains the right to change the
quality and quantity of petroleum coke produced are a particular
incentive to coker installations by those refineries which process
crude oils from various sources (Kemnitzer, Tr. 4787-4788;
Evans, Tr. 4019; Clausen, Tr. 1378, 1396, 1400-1401; Twomey,
Tr. 1749, 1762-1766).

169. For the most part, refiners have sold the output to a single
purchaser. In certain special circumstances, a few refiners have
been able to contract to sell their petroleum coke to more than one
customer. In each instance, the refinery had available to it (i)
substantial petroleum coke storage facilities; (ii) two or more
customers with compatible business needs for the petroleum coke;
(ii1) coker feedstocks of such stability to permit the refiner to
commit to the production of specific amounts of petroleum coke of
given quality specifications; and (iv) agreement among the cus-
tomers to abide by essentially similar contract terms as to specifi-
cation, delivery and duration of the contract. Some of the circum-
stances permitting more than one purchaser are as follows:

a. The Cities Service, Lake Charles, La., refinery has available
substantial “safety-valve” storage facilities at the Port of Lake
Charles and at the Gulf Coast Aluminum caleining plant; was in a
position to contract for the long-term production of specific quan-
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tities and qualities of petroleum coke; and was able to contract
with compatible customers willing to abide by the same contrac-
tual terms, who used the coke in calcining and who were coopera-
tive in loaning and borrowing petroleum coke as needed to load
ships (Newman, Tr. 5214, 5219-5222, 5225-5226; CX 24, CX 25,
CX 26).

b. The Atlantic-Richfield coker at Watson, California, has avail-
able substantial coke storage facilities at the refinery and at Har-
vey’s calcining plant; was in a position to commit to the production
of petroleum coke of specified quantity and quality ; and negotiated
customer compatibility in the form of contractual provisjons limit-
ing Harvey to the calcined coke business, Mitsui to the sale of
green petroleum coke in Japan, and Wilson to the sale of green
petroleum coke in places other than Japan (CX 17, CX 18, CX 19;
Dieudonne, Tr. 411-414),

¢. Marathon’s refinery at Robinson, Illinois, has available sub-
stantial storage and other handling facilities at its refinery and at
the neighboring General Carbon calcining plant; was able to com-
mit to the production of a specified quantity of petroleum coke;
and produces a petroleum coke of extremely high quality which is
easily marketed for the production of special aluminum anodes, as
well as graphite electrodes. Moreover, Marathon is integrated into
the petroleum coke business with overseas calciners and its recent
entry into coke marketing (CX 36, CX 417, CX 421; Beatty, Tr.
4872-4874; Biehl, Tr. 309-313).

170. The respondents, and most other refineries, are not so situ-
ated, for the following reasons:

a. They do not have available coke storage facilities;

b. They require flexibility in selection of coker feedstocks; and

c. Compatible purchasers willing to abide by the same contract
terms are a rarity. Mobil has experienced difficulties when it sold
to multiple purchasers (Evans, Tr. 4099-4101, 4103, 4115, 4120;
Kemnitzer, Tr. 4760-4763, 4787-4788).

171. At the refineries designated in the complaint, respondents
have disposed of their petroleum coke output on the basis of long-
term, full output contracts in preference to vertical integration. If
such contracts were unreasonably limited or prohibited, however,
respondents would have to re-evaluate vertical integration, ar-
range for a non-commercial disposition of coke, or discontinue
coking (Kemnitzer, Tr. 4749-4750; Garey, Tr. 185-186, 189-191,
214-216; Glenn, Tr. 4194-4198, 42144216, 4244-4245; Clausen,
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Tr. 1385-1389, 1395, 1405-1406; Evans, Tr. 4067, 4114; Phillips,
Tr. 4607-—4614).

J. Background Development of the Petroleum Coke Business by
Great Lakes Carbon Corporation

172. Prior to 1932, petroleum coke was virtually unsaleable.
Refineries had attempted to sell the product, but no regular outlet
was developed. As a result of the lack of a market, mountainous
storage piles of petroleum coke, totaling several million tons, accu-
mulated at Texas and adjacent coastal and interior refineries, cre-
ating an expense for handling the coke into storage, taking up
valuable storage space within the refinery, as well as adding to the
fire hazards around the refineries. As a result, refiners were reluc-
tant to install cokers and some refineries discontinued coking
(GLCX 113, GLCX 118, pars. 2 & 3; Glenn, Tr. 4137-4139).

173. In 1982, Great Lakes undertook to create a market for
petroleum coke. Great Lakes constructed large plants for sizing
and screening the petroleum coke, transferring it into railroad
cars or vessels at ports of loading. The coke was transported to
terminals in Brooklyn, N.Y., and the Chicago area, where Great
Lakes sold the petroleum coke as fuel, some of it in the form of
briquettes sold under a trade name. Through these efforts, Great
Lakes successfully sold most of the accumulated storage
(GLCX 113, GLCX 118, pars. 4 & 5).

174. In the course of its efforts in creating a market for petro-
leum coke, Great Lakes conceived of a revolutionary idea for pro-
ducing calcined petroleum coke.

a. Prior to 1935, petroleum coke had been used in small quanti-
ties by metallurgical companies who desired a material having the
highest possible content of pure fixed carbon for use in the manu-
facture of carbon anodes, carbon electrodes and other carbon
products. For those applications, the metallurgical firms pur-
chased petroleum coke at various refineries in raw form and trans-
ported it to the point of consumption where it was calcined in
electric, vertical kilns (Nelson, Tr. 4462-4463; GLCX 112 (a) &
(b), GLCX 113, GLCX 118 (c), par. 6).

b. The vertical kiln process was a batch process, not a continu-
ous one. The kiln could only hold about ten tons at a time. There
were stringent quality requirements for the green petroleum coke
fed into the kiln, particularly with respect to size (only lump coke,
no fines) and volatile content (high volatile content would cause
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fusion and disruption of the calcining operation). Moreover, the
calcining or heating of the green coke was not uniform, so that
some coke was overcalcined, while other coke in the batch was
insufficiently calcined. After calcining, the kiln had to be cooled
for five days before it was manually emptied (GLCX 112; Nelson,
Tr. 4467-4471).

c. Due to the high transportation costs, disparate quality, and
operational inefficiency of the vertical kiln calcining methods, the
metallurgical firms preferred coal coke (foundry or pitch coke)
over petroleum coke as a source of carbon (GLCX 118 (¢) & (d),
par. 6).

d. In 1934, Great Lakes conceived the idea of establishing a
rotary calciner near a source of petroleum coke supply, caleining
the coke at that point and selling calcined coke as carbon to the
aluminum industry. The idea had commercial validity because (i)
a substantial saving in freight cost could be achieved, since the
moisture (constituting 15 percent to 30 percent of the weight)
would be eliminated by calcining near the refinery; and (ii) the
rotary kiln, by operating continuously at even and consistent tem-
peratures, permitted better quality control and more efficient oper-
ation than vertical kilns.

Moreover, the rotary kiln process is a continuous one, with the
kiln operating 24 hours a day, receiving green coke into the kiln
continuously and discharging the calcined coke continuously from
the other end of the kiln. The temperature can be applied uni-
formly to all the material sent through the kiln. The rotary calci-
ner can take coke “fines” as well as lump coke, and it can handle
petroleum coke with higher volatile content than was possible in
the electric kiln. The tumbling action of the particles through the
kiln yields a uniform, properly calcined product (Nelson, Tr.
4471-4474; GLCX 118 (d)).

175. Implementation of that idea required a source of green
coke situated near the calciner in order to achieve the contem-
plated efficiency in transportation.

In addition, Great Lakes needed an assured source of coke ade-
quate to satisfy the rotary calciners’ need for continuous feed or
raw petroleum coke (Nelson, Tr. 4471-4474; Crimmins, Tr. 4513;
Parker, Tr. 3543, 3549-3550, 3613-3614).

176. In 1935, Great Lakes entered into a ten-year contract with
Texaco, Inc., to purchase the output of petroleum coke at the
Texaco, Port Arthur, Texas, refinery, as, when and to the extent
such petroleum coke was produced. On the basis of that source of
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supply, Great Lakes constructed the first rotary kiln petroleum
coke calciner. The calciner was built at Port Arthur, Texas, adja-
cent to the Texaco refinery (GLCX 118(d), par. 8; GLCX 113;
Crimmins, Tr. 4513 ; Parker, Tr. 3560-3561, 3580, 3601-3603).

177. The rotary calciner was a revolutionary innovation, and
Great Lakes was successful in selling calcined coke to aluminum
companies and also to manufacturers of carbon electrodes. In 1937
Great Lakes constructed a calciner at Lockport, Illinois, obtaining
its petroleum coke supply from the Texaco refinery at Lockport,
Illinois. In 1938 Great Lakes built a second kiln at its Port Arthur,
Texas, plant, again obtaining its supply of petroleum coke at Tex-
aco refineries in Port Arthur, Texas; Amarillo, Texas; and Fort
Worth, Texas. In 1940, following the westward expansion of the
aluminum industry, Great Lakes entered into a long-term contract
with the Shell Oil Company to purchase the petroleum coke output
at the refinery at Dominquez, California, and Great Lakes built a
rotary calcining plant near the refinery at Wilmington, California.
In 1942, Great Lakes constructed a rotary calcining plant at Calu-
met, Illinois, which initially obtained its green petroleum coke
from the Defense Supply Agency during World War II. After the
war, Great Lakes contracted to purchase the petroleum coke pro-
duced at Shell’s Wood River, Illinois, plant in order to supply the
Calumet calciner (GLCX 118(e), par. 9; GLCX 114; Crimmins,
Tr. 4515-4516; Triska, Tr. 4257-4259, 4281-4282).

178. After the commencement of World War II, the Shell Oil
Company refinery at Dominguez, California, ceased to produce
petroleum coke and, instead, refined fuel oil for the Navy. Since
the production of calcined coke was essential for the war effort,
the Defense Supply Agency obtained green petroleum coke suffi-
cient to keep the calciner operating. At the end of the war, Great
Lakes was not able to obtain a regular source of supply and, since
it was not feasible to operate on the basis of spot purchase, closed
the Wilmington plant and disbanded its West Coast operations.
The plant was subsequently reopened in 1948 on the basis of a
20-year contract to purchase the petroleum coke produced by a
new coker installed by General Petroleum Company in Wilming-
ton, California (Triska, Tr. 4257-4259; Crimmins, Tr.
4515-4516).

179. In 1956 Great Lakes built a devolatizing plant at Caspar,
Wyoming, which obtained its petroleum coke supply from Texaco’s
refinery in Caspar. In 1964 Great Lakes built a calcining plant in
Enid, Oklahoma, which was more conveniently located to the com-
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pany’s coke supplies in Oklahoma and Kansas (GLCX 118(e),
par. 9).

180. Great Lakes continued its efforts to create and develop new
uses for petroleum coke, both as a fuel and as a source of carbon.

a. In 1941 it organized the first research and development labo-
ratory devoted to the study of petroleum coke and its applications.
The company has continued to operate the laboratory (which was
moved to Elizabethton, Tennessee in 1962) and has introduced
numerous innovations and improvements which have contributed
to the development and growth of the petroleum coke business.
Among the innovations are needle coke (petroleum coke made
from special coker feedstocks which, after calcining, is used in
making graphite electrodes) ; fortified coke (a blend of coal and
petroleum coke for foundry use) ; and significant and extensive
work on improvements in the calcining of petroleum coke and the
utilization of pitch (Shea, Tr. 3648-3651, 3671-3572, 3678-3680;
Triska, Tr. 4260-4262, 4263-4270, 4281).

b. The domestic supply of petroleum coke has always exceeded
demand. Consequently Great Lakes established a worldwide mar-
keting organization and has invested heavily in terminals, storage,
crushing and screening facilities in foreign countries in order to
facilitate the sale of petroleum coke to foreign users. For example,
Great Lakes has recently invested in a $3,000,000 coke-handling
and storage facility in Ghent. The overseas facilities are essential
to compete with foreign producers of green petroleum coke and
calcined petroleum coke and to permit utilization of the least ex-
pensive methods of ocean transportation. Moreover, green petro-
leum coke is degradable in transport, so that sizing and screening
overseas is the most efficient method for processing that product
(McClain, Tr. 1985-1986; Roberts, Tr. 1252-1262; Beatty, Tr.
4842-4844, 4928-4929) .

¢. Great Lakes continued its work on development of fuel uses
for petroleum coke, which it had pioneered in 1932. Great Lakes
made extensive efforts to develop the utilization of petroleum coke
by the Gulf Power Company in Florida, and its laboratory work
has resulted in novel methods for making fuel briquettes (GLCX
118(a) & (b); Evans, Tr. 4007-10, Shea, Tr. 3680, 3688-3691).

d. In 1963 Great Lakes requested A. A. Triska to pursue his
theories with respect to the utilization of petroleum coke blended
with metallurgical coal for the production of a blast furnace coke.
After more than six years’ work with steel mills in Europe, J apan
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and the United States, Mr. Triska was successful in selling P.C.
coke to the steel industry. As a result, between two and three
million tons of green petroleum coke have been sold to the steel
industry (Triska, Tr. 4263-4268, 4281, 4289-4295, 4310-4311;
GLCX 108).

K. Production Growth and Competition

181. An expert witness, William Kemnitzer, called by the re-
spondent refiners, has had experience with petroleum coke for
some 40 years and authored studies of coking and the petroleum
coke business in 1935 and 1965. Mr. Kemnitzer testified (Tr. 4748) :

I have noted this one striking development over the years I have been
interested in coking, that there are many more operators in it today, many
more cokers and many more purchasers than there were 30 years ago, many
more.

The foregoing, however, must be considered in context with other
evidence discussed herein, that such new entries are integrated or
self-users and not normally in the separate business of buying and
selling coke similar to Great Lakes.

182. As of 1935 the coke that had been produced was piling up
with no takers. Refineries were reluctant to install cokers, and the
trend was toward closing down existing facilities (GLCX 118(a)
& (b) ; Glenn, Tr. 41837-4140; GLC 113).

183. In 1965 there were cokers in operation at 45 refineries in
the United States which produced 6,640,907 tons of petroleum
coke (CX 1292 (b)).

184. In 1969 there were cokers in operation at 52 refineries in
the United States, and they produced a total of 10,056,920 tons of
petroleum coke, an increase of over 50 percent between 1965 and
1969 (CX 1293 (a) & (b) ; CX 80(a) & (b) ; Evans, Tr. 4055).

185. In 1970 and the first quarter of 1971, new cokers came on
stream at Shell Oil Company’s Wilmington, California, refinery;
Humble Oil’s refinery at Benecia, California: Clark Oil Company’s
Wood River, Illinois refinery; Crown Central Petroleum Corpora-
tion’s Houston, Texas refinery; and Coastal States’ refinery at
Corpus Christi, Texas. The Shell refinery had a petroleum coke
production capacity of 600,000 tons per year, and the Crown refin-
ery had a production capacity of 100,000 tons (CX 80 (b) ; Beatty,
Tr. 48694870, 4881-4882; Evans, Tr. 4055; McClain, Tr. 1868).

186. In 1965 there were 22 refinery cokers in foreign countries
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which produced 2,271,000 tons of petroleum coke (CX 1303(a) &
(b)).

187. In 1969 there were cokers in operation at 32 refineries
located outside the United States which produced 6,710,000 tons of
petroleum coke in that year, an increase of 146.6 percent in the
four-year period (CX 1804 (a) & (b) ; GLCX 105).

188. The foreign petroleum coke production is available to pur-
chasers in competition with that sold by United States exporters
(Beatty, Tr. 4897, 4929; McClain, Tr. 1942-1943; Shinozaki, Tr.
4339-4340, 4366-4369).

189. There is a reasonable possibility that petroleum coke pro-
duction may expand at its present rate in the United States and at
an increasing rate of growth in foreign countries (Kemnitzer, Tr.
4782-4785).

190. Union Carbide Corporation

a. In 1945 the Union Carbide Corporation established rotary
kiln calciners at Clarksburg, West Virginia, and Niagara Falls,
N.Y. Union Carbide entered into long-term petroleum coke pur-
chase contracts with refineries in Pennsylvania, Ohio, Illinois, and
Indiana. During the period 1945 to 1965, Union Carbide also pur-
chased calcined petroleum coke and green petroleum coke. Union
- Carbide used the petroleum coke in the production of graphite
electrodes, carbon products, silicon metals, and calcium carbide;
and also sold raw and calcined petroleum coke in the United States
or in foreign countries (GLCX 118(e)-(f)).

b. Union Carbide is an active competitor in the sale of calcined
petroleum coke. For example, in 1964 Union Carbide sold 124,852
tons of petroleum coke to the domestic aluminum industry. In that
same year, Great Lakes Carbon sold 96,056 tons. It is the opinion
of the accountant called by complaint counsel that Union Carbide
was a leading supplier of calcined petroleum coke to the aluminum
industry in that year and, in fact, had sold more to that industry
than did Great Lakes. In 1971 Union Carbide acquired General
Carbon and Chemical Corporation, which firm has been engaged
in the petroleum coke business since 1956 (CX 1805(p); CX
1305 (am) ; Lutyk, Tr. 3058-3059 ; McClain, Tr. 1978).

191. Collier Carbon and Chemical Corporation

a. In 1946 the R.T. Collier Corporation contracted to purchase
the petroleum coke output of the Union Oil Company’s Oleum
refinery and built a rotary kiln calcining plant at Alviso, Califor-
nia. Since that time, Collier has been an active and growing com-
petitor in the petroleum coke business. In 1954 Collier (which had
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been acquired by Union Oil Company) entered into a ten-year
contract with Union to purchase the petroleum coke output at
Oleum and built a new rotary calciner at Contra Costa, California
to replace the Alviso calciner. In 1959 Collier entered into an
11-year contract with Union Oil Company to purchase the petro-
leum coke output at Union’s Santa Maria refinery and Collier built
a calciner on an adjoining site. In 1962, a second calciner was built
at Santa Maria. In 1971, Collier expanded east of the Mississippi
River, constructing a calciner at Lemont, Illinois. That plant ob-
tains its source of petroleum coke supply from the refinery oper-
ated by its parent company, Union Oil Company at Lemont (GLC
118 (p) ; Henderson, Tr. 1797, 1808, 1847-1848, 1853).

b. Mr. Henderson, president of Collier Carbon and Chemical
Corporation, called as a witness by complaint counsel, testified
that an assured source of supply close to the calcining plant is
“essential to constructing a caleiner” and that an assured source
of supply is necessary to operate a calciner and to serve calcined
coke customers. He also testified that Collier would not build a
calciner unless it had a contract source of supply or an assured
source of supply from its parent company, and that, in fact, it
would be an unreasonable business risk to construct a caleining
plant unless the company had a contract of reasonable duration
(Henderson, Tr. 1854-1858).

c. In 1969, Collier Carbon and Chemical Corporation obtained a
contract to purchase the petroleum coke output at a refinery oper-
ated by the Union Pacific Railroad. That contract is of a five-year
duration, and the coke purchased from Union Pacific is sold as
green coke in both the United States and foreign countries, includ-
ing the Japanese steel industry. Collier could not have built a
calciner on the basis of less than a 5 year .contract unless the price
of the coke was very inexpensive and, in the case of the Union
Pacific arrangement, such a price would have been $o low “that
there would not have been much attraction” to Union Pacific
(Henderson, Tr. -1858-1859; CX 422(a); Shinozaki, Tr.
4341-4343).

192. Republic Carbon Products Company (formerly Republic
and Coke Company)

a. Prior to 1970, when it entered the calcined coke business,
Republic functioned as a contract marketer of green petroleum
coke for various refineries. Between 1946 and 1969, Republic con-
tracted to market petroleum coke produced at the American Oil
Company refineries at Sugar Creek, Missouri; Neodesha, Kansas;
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Casper, Wyoming ; Whiting, Illinois and Wood River, Illinois; at
the Mobil refineries located at Trenton, Michigan and Paulsboro,
-N. J.; at the Sun Oil Company refinery at Duncan, Oklahoma; at

the El Dorado, Kansas refinery of Skelly Oil Company, at the
Midland Cooperative refinery at Cushing, Oklahoma; the Great
Northern Oli Company at Pine Bend, Minnesota; and the
N.C.R.A. refinery at McPherson, Kansas. In 1969, Republic mar-
keted 1,800,000 tons of green petroleum coke, an amount which
represents approximateiy 18 percent of total U.S. production of
petroleum coke in that year (McClain, Tr. 1862-1895; CX 1293).

b. In 1969, Republic was acquired by AMAX Inec., (formerly
American Metal Climax). Following that acquisition, Republic en-
tered into the production of calcined petroleum coke, constructing
a caleining plant at Houston, Texas under the name International
Calciners, Inc. In order to obtain the green petroleum coke needed
for the calciner, Republic negotiated a joint venture agreement
with Crown Central Petroleum Corporation, whereby the calciner
would be built next to Crown’s refinery and would purchase the
coke output of a coker to be constructed at Crown’s Houston
refinery. To supplement that supply source, Republic also negoti-
ated a contract to purchase the output of another new coker being
installed at the Coastal States’ refinery at Corpus Christi, Texas.
That contract is for a five-year term, with a mutual option to
renew for another five years (McClain, Tr. 1981-1935, 1955-1956,
1961-1962).

c. It has been Republic’s experience that virtually all refiners
producing petroleum coke desire contracts to dispose of the coke
(unless they enter the coke business directly), that the problems
associated with coke production are compounded when the refinery
has no storage facilities, and that especially with respect to new
cokers, refiners consider a reasonable term contract disposing of
the by-product coke as it is produced to be an essential part of the
refinery planning and overall operations (McClain, Tr.
1949-1957).

d. The necessity for contracts has not interfered with Republic’s
growth and expansion and, in fact, purchase contracts of varying
duration are needed to meet Republic’s customer requirements.
Purchasers installing calciner operations need the long-term as-
surance of a suitable supply of green petroleum coke, and Republic
could “absolutely” not have installed its calcining plant unless it
had the long-term assurance of ‘“feed coke.” (McClain, Tr.
1944-1946, 1954-1955).
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e. Republic is an active and growing competitor in the petro-
leum coke business. In 1970, Republic continued its growth, suc-
cessfully outbidding Great Lakes to purchase the petroleum coke
output of a new coker to be installed at the Clark Oil Company
refinery at Wood River, Iilinois. In addition to bidding on new
cokers, Republic is reasonably knowledgeable as to when its com-
petitors’ contracts with operating cokers are due to expire and, as
a regular and routine part of Republic’s competitive efforts enters
into negotiations with those refineries (McClain, Tr. 1959 ; Beatty,
Tr. 4881).

198. Wilson Carbon Co.

Wilson Carbon, a subsidiary of International Mineral and
Chemical Co., entered the petroleum coke business in approxi-
mately 1955. Wilson has functioned as a marketer of green and
calcined petroleum coke, obtaining its supply primarily from
American Gilsonite Company, Tidewater Oil Company, Atlantic-
Richfield’s Watson, California refinery; Humble's refinery at Be-
necia, California; and Shell’s refinery at Wilmington, California.
Wilson is an active and growing competitor in the petroleum coke
business. It has established a foreign marketing organization and,
by 1970, had grown to be a large exporter of petroleum coke from
the United States to Europe. Wilson has also made trial shipments
to Japan and is soliciting business there (Beatty, Tr. 4868—4869,
4881, 4920, 4947-4948; Dieudonne, Tr. 414, 422; McClain, Tr.
1966-1968 ; Triska, Tr. 4296—4297 ; Shinozaki, Tr. 4341, 4398).

194. American Gilsonite Company
~ American Gilsonite operates a coker and calciner. Its raw coke
supply is derived from both gilsonite and petroleum coke. The
calcined products are sold domestically and in foreign countries.
Gilsonite has been an active competitor in the petroleum coke
business (GLCX 109(a); Beatty, Tr. 1585-1586; McClain, Tr.
1938, 1968).

195. Continental Oil Company, Lake Charles, La.

In 1956 Continental Oil Company constructed a calciner at its
Lake Charles, Louisiana refinery. Prior to construction, Continen-
tal contracted to sell the needle and regular coke calcined at its
Lake Charles’ plant to Union Carbide and Carbon Corp. Pursuant
to that contract, Union Carbide agreed to purchase the calcined
coke output at that plant for a period of ten years and the contract
was renewed for ten years in 1965. Continental subsequently in-
stalled coker-calciner combination plants at the Conoco refinery at
Immingham, England and Mizushima, Japan. The Immingham
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plant sells caleined and green coke in competition with U.S. ex-
porters, including Great Lakes, in the United Kingdom, Scandana-
via and Europe. Conoco’s coke has displaced, “pound for pound,”
petroleum coke formerly exported from the United States. The
Japanese plant presently produces needle coke. Continental is con-
sidered a competitor in the domestic and foreign petroleum coke
business (Beatty) Tr. 4889-4890, 4897, 4905, 4918-4919;
GLCX 118(f) ; McClain, Tr. 1976-1978).

196. Mountaineer Carbon Co.

In 1956 Mountaineer Carbon Co., a joint venture of Standard
0il Co. of Ohio (Sohio) and Consolidation Coal Company, con-
structed a calcining plant at Cresap, West Virginia. Mountaineer
contracted to purchase the petroleum coke output at Sohio’s, Lima,
Ohio and Toledo, Ohio refineries. The contract with Sohio was for
a term of five years; was renewed for five years in 1962; and in
1966, after Sohio acquired Consolidation’s 50 percent interest in
the company, Mountaineer became a wholly-owned subsidiary of
Sohio. Mountaineer is an active competitor in the petroleum coke
business and sells green and calcined petroleum coke to domestic
customers and for export. Mountaineer expanded its operations
several times between 1956 and 1966, obtaining its coke supply
principally from Sohio refineries (GLCX 118(g); Beatty, Tr.
1586; GLCXT9B & C). '

197. General Carbon and Chemical Corporation

a. General Carbon and Chemical Corporation built a calciner in
1958. In connection with the construction and operation of that
calciner, General entered into a series of contracts. By contract
dated November 25, 1957, Union Carbide agreed to make pay-
ments to General Carbon and Chemical Corporation in considera-
tion of General’s agreeing to purchase raw delayed petroleum coke
from Union Carbide and from Socony Mobil Oil Company and
agreeing to sell calcined coke produced to purchase the entire
production of raw delayed petroleum coke at Mobil’'s East St.
Louis refinery for a term of five years. Union Carbide entered into
a five-year contract with Marathon Oil Company to purchase the
entire raw coke production at Marathon’s Robinson, Illinois refin-
ery. On October 31, 1957, General leased from Marathon land at
Robinson, Illinois adjoining the refinery, on which land the calein-
ing plant was built. On February 1, 1959, the General contract
with Union Carbide was amended by a 14-year contract. That and
a subsequent amendment are identified as CX 1225 and 1226
(GLCX 118(g)-(h)).
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b. The Marathon petroleum coke which was part of the supply
for this plant had formerly been under contract to Great Lakes.
Union Carbide and General outbid Great Lakes, and Marathon
entered into the new contract rather than renew with Great Lakes
(Beatty, Tr. 4859). "

c. General has been an active competitor in the petroleum coke
business, selling calcined coke to Union Carbide and other graph-
ite and aluminum producers in the United States and in foreign
countries. General’s principals provided know-how for the con-
struction of the Swiss Aluminum calciner at Porto Marghera,
Italy; and General helped obtain a source of green petroleum coke
for the Swiss, entering into a contract to purchase the output of
Champlin’s, Enid refinery (GLCX 109; Beatty, Tr. 4857-4861,
4910-4911, 1586 ; McClain, Tr. 1938, 1968).

d. In 1971 Union Carbide acquired General Carbon.

198. Kaiser Aluminum & Chemical Corp.

a. Prior to 1959, Kaiser Aluminum & Chemical Corp., had pur-
chased all the calcined coke needed in its operations. In 1959
Kaiser constructed a calciner at Purvis, Mississippi, purchasing
the plant’s raw petroleum coke supply by virtue of a five-year
contract with Gulf Oil Corporation, whereby Kaiser agreed to
purchase the fluid petroleum coke output of the Gulf Purvis refin-
ery. In 1960 Kaiser opened a calciner at Gary, Indiana, which
obtained its petroleum coke supply on the basis of a five-year
contract with Republic Coal & Coke Company (now Republic Car-
bon Division of American Metal Climax, Inc.).

- In 1963 Kaiser contracted to purchase the inventory and fluid

petroleum coke output of the Humble Oil & Refining Company
refinery at Billings, Montana. The contract was for an initial term
of eight years, and Kaiser constructed a caleining facility at Mead,
Washington.

In June 1964 Kaiser contracted to purchase substantially all the
petroleum coke to be produced from a coker to be constructed at
Shell’s Norco, Louisiana refinery. Kaiser constructed a calciner
adjacent to Shell’s refinery property line. The contract with Shell
was for an initial term of eight years.

In 1966 Kaiser contracted to purchase the petroleum coke out-
put of a new coker installed by Tenneco at its Chalmette, Louis-
iana refinery. Kaiser constructed a calciner adjacent to the refin-
ery and produces calcined petroleum coke at that plant. In 1970
Kaiser contracted to purchase the petroleum coke output of a new
coker installed at the Albans, Louisiana refinery of Gulf Oil Cor-
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poration. Kaiser constructed a new calcining plant at Gramercy,
Louisiana near that plant (GLCX 118(g)-(h); Beatty, Tr.
4913-4914 ; McClain, Tr. 1871-1873).

b. Kaiser does not consume all the calcined petroleum coke pro-
. duced at these plants and is an active competitor in the petroleum
coke business. Kaiser solicits business in the metallurgical trade in
competition with Great Lakes and other sellers to calcined coke
and has established Kaiser International, which is very active
throughout the world in selling calcined petroleum coke (Beatty,
Tr. 15684-1585, 4913-4916, 4962-4963; McClain, Tr. 1972-1975;
Garlitz, Tr. 1410). '

199. Reynolds Metals Company

a. Prior to 1963, Reynolds Metals Company purchased the green
and calcined coke needed in its operations. In 1963 Reynolds Met-
als Company entered into a ten-year contract to purchase the
anticipated production of petroleum coke at a coker to be con-
structed at Humble’s Baton Rouge, Louisiana refinery. The con-
tract also provided for construction by Reynolds of a calciner in
the Baton Rogue, Louisiana area. The calciner was constructed
and Reynolds used the petroleum coke provided there in its opera-
tions and also sold green and calcined petroleum coke to domestic
and foreign customers (GLCX 118(i)).

b. Dr. Irving Roberts, vice president of Reynolds Metals Com-
pany called as a witness by complaint counsel, testified that a
long-term contract to purchase petroleum coke was necessary to
amortize the investment and to assure the source of supply for the
calciner, and that such a contract was essential to Reynolds even if
there were no other contracts by any other companies in the Un-
ited States. Reynolds preferred a 20-year contract, but proceeded
on the basis of a ten-year term because Humble wanted the
shorter term (Roberts, Tr. 1264-1264 A, 1267).

c¢. Reynolds is a competitor in the petroleum coke business. It
publishes a price for domestic sales of calcined petroleum coke;
has extensively solicited foreign business, particularly in Europe,
and has shipped as much as 100,000 tons of calcined petroleum
coke to Europe annually (Roberts, Tr, 1243, 1253, 1260-1262).

200. Harvey Aluminum Co. '

In 1966 Harvey built a calcining plant on the basis of a 15-year
contract with Atlantic-Richfield’s Watson, California refinery,
whereby Harvey obtained its green coke supply from Atlantic-
Richfield. Harvey constructed the calciner and has been a competi-
tor in the sale of calcined coke in the United States and abroad
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(CX 17; McClain, Tr. 1975-1976; Beatty, Tr. 1588, 4886-4887;
Henderson, Tr. 1813).

201. Gulf Coast Aluminum Co.

This subsidiary of Swiss Aluminum entered into a 20-year con-
tract with Cities Service’s, Lake Charles, Louisiana refinery to
purchase petroleum coke and built a caleciner and aluminum
smelter in Lake Charles. The calciner commenced operations in
1969 and primarily supplies calcined coke to the Swiss Aluminum
combine (Beatty, Tr. 1604-1605; McClain, Tr. 1978-1979;
GLCX 109).

202. Of the twelve foregoing domestic companies identified as
entrants into the petroleum coke market, six such entries were
backward integration by end users—Union Carbide; General Car-
bon (formerly an adjunct of Union Carbide and now its wholly-
owned subsidiary) ; Kaiser Aluminum, Reynolds Metals; Harvey
Aluminum, and Gulf Coast Aluminum.

a. Each such entrant was classed by Dr. Phillips, Great Lakes
Carbon’s expert, as ‘“‘socially undesirable,” since each was not in
the business of marketing coke primarily but in another business
to which coke marketing was merely incidental and sporadic
(Phillips, Tr. 4669-4672; see also 4607-4610; Beatty, Tr.
1539-1540).

b. Each such “entrant” who testified (Reynolds and Union Car-
bide) stated that it was not in the business of selling coke but sold
coke sporadically and only to the extent that supply exceeded
intra-company demand (CX 1305 y, aa, ac; CX 1307 a, ad, ah;
Roberts, Tr. 1243-1244, 1253, 1261; Henderson, Tr. 1861;
MecClain, Td. 1937, 1971-1972; Beatty, Tr. 4917-4919, 4956-4958,
4961-4962; Bauld, Tr. 1332-1336). '

¢. None of the six can be classified as an active competitor of
Great Lakes Carbon, except in a limited sense since they are not in
the business of marketing petroleum other than during the periods
of excess supply, and they do not serve the day-to-day needs of
countless users (See GLCX 109 for calcining capacities; For Kai-
ser see Roberts, Tr. 1272; McClain, Tr. 1871, 1873, 1937 ; Hender-
son, Tr. 1814 ; Beatty, Tr. 4958-4960.) (For Harvey see Hender-
son, Tr. 1818; Beatty, Tr. 1588; McClain, Tr. 1938, 1975-1976.)
(For General Carbon see Bauld, Tr. 1334-1335; McClain, Tr.
1939, 1968, 1978; Beatty, Tr. 1667, 4910-4911). None marketed
coke during 1964 and 1965. No evidence is in the record as to any
sales by Gulf Coast Aluminum, the only evidence is they were



1590 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 82 F.T.C.

constructing a calciner and competed to the extent they purchased
coke.

203. Of the remaining six “entrants” four were the result of
vertical integration forward by oil companies—Collier Carbon (a
subsidiary of Union Oil) ; American Gilsonite; Continental Oil;
and Mountaineer Carbon (a subsidiary of Standard Oil of Ohio).

a. Of these, one—Continental Oil— produces no relevant prod-
uct but only needle coke (McCulley, Tr. 2142-2144).

b. Another, American Gilsonite, is no longer producing petro-
leum coke of any quality (GL.CX 109 for calcining capacity; CX
1305q, CX 1307s, for sales of calcined coke during 1964 and 1965;
Beatty, Tr. 1585-1586 ; Henderson, Tr. 1814 ; McClain, Tr. 1968),

¢. A third, Collier Carbon, has been recognized by complaint
counsel as a competitor. Its market share in 1969 was less than 5
percent of the resale market. As an oil company subsidiary, Collier
does not compete with Great Lakes Carbon for a source of petro-
leum coke supply (CX 43, 44 for contracts; CX 1305 b, r, z, ag,
ah; CX 1307 b, t, z, al, am for Collier’s sales; Henderson, Tr.
1797). . )

d. And the fourth, Mountaineer Carbon, has but one calcining
facility, two parent company refinery sources, and sells almost
completely in the domestic market (CX 41 for sale contract; CX
1305 d, t, CX 1307 d, w, for Mountaineer’s sales; Beatty, Tr. 1586,
4916, 4919 ; McClain, Tr. 1966, for nature of Mountaineer’s sales).

204. Of the remaining two, Republic Carbon and Wilson Car-
bon, neither is a full-line, sighificant competitor to Great Lakes.

a. Republic Carbon has been in the “middle-man” coke business
since 1923; had no calcining facility until 1971; sold only green
coke prior to 1971; had contracts for relevant product coke pro-
duction covering less than 8 percent of the supply as of 1969; at
present, has but one calcining facility. Of the 1,800,000 tons of
petroleum coke marketed by Republic in 1969, almost half, 877,549
tons, was not quality coke, i.e., low sulphur delayed petroleum coke
(CX 16, 87, 42, 1377 for contracts; CX 1805 e, x; CX 1307 e, ab,
for Republic’s sales; McClain, Tr. 1863, 1868-1869, 1877-1880,
1882-1883, 1960; Beatty, Tr. 4911-4912 for nature of Republic’s
sales).

b. The remaining company, Wilson Carbon, has but one quality
coke refinery source under contract (approximately 200,000 tons,
or 3.1 percent of national production in 1969) ; has no calcining
facilities; and markets primarily green high sulphur fluid coke
(CX 19 for contract; CX 1305 ae, ai, aj; CX 1307 x, ai, aj, ao, ap



GREAT LAKES CARBON CORP., ET AL. 1591
1529 Initial Decision

for Wilson’s sales; McClain, Tr. 1966-1968 for nature of Wilson’s
sales). v '

205, Several refiners in the United States have integrated into
the direct sale of green petroleum coke to users.

a. Prior to 1962, Cities Service’s E. Chicago, Indiana refinery
installed storage and other petroleum coke-handling facilities and
has sold green petroleum coke in competition with other firms in
the petroleum coke business (McKewon, Tr., 441-451; McClain,
Tr. 1937-1938).

b. In 1964 Skelly Oil Company terminated the contract to sell
its petroleum coke output to Republic Carbon and thereafter com-
menced the direct marketing of its coke in competition with other
firms in the petroleum coke business (CX 40; McClain, Tr.
1973-1978, 1963-1964; Walker, Tr. 1456-1467, 1482-1486; Met-
calf, Tr. 1497-1508, 1595, 1528).

c. In 1969 Signal Oil Company sold its fluid petroleum coke in
competition with firms in the petroleum coke business (Hender-
son, Tr. 1813-1814; Shinozaki, Tr. 4397).

d. In 1970 Marathon Oil Company commenced direct selling of
green and calcined petroleum coke in competition with other firms
in the petroleum coke business (Garlitz, Tr. 1428, 1430).

206. With regard to the four domestic refineries heretofore
identified as competitors:

a. Signal Oil Company produces only fluid coke and thus is not
a competitor in the relevant product (CX 1299, Refinery Stipula-
tion; Henderson, Tr. 1814).

b. Marathon Oil Company’s only relevant product refinery is at
Robinson, Illinois, and that refinery’s production is committed to
Great Lakes and Union Carbide (CX 86, CX 417, CX 1296;
McClain, Tr. 1971).

c. Cities Service at East Chicago and Skelly Oil at El Dorado
are partially committed to term contracts but have been consid-
ered by complaint counsel to be essentially open refineries. Their
total output of relevant product coke amounts to less than 4 per-
cent of national production (CX 27, 1230, 1231 for Cities Service’s
contractual commitments; CX 39, 420 for Skelly Oil’s contractual
commitments; CX 1305 £, CX 1307 £, for Cities Service’s sales
and CX 1305 o, CX 1307 o for Skelly Oil’s sales; McClain, Tr.
1937, 1951, 1965 for nature of sales).

d. None of these refineries is engaged in calcining, screening,
sizing or any other ‘“middleman” function (Phillips, Tr.
4640-4643).
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207. In sum, of the total of sixteen companies identified as
“competitors” only three probably may significantly be classified
as such: Republic, Collier and Mountaineer. Other than Great
Lakes, these appear to be the only companies which are primarily
engaged in the resale of petroleum coke and have calcining facili-
ties. And only Republic may compete for a supply of petroleum
coke, since the other two are subsidiaries of oil company coke
producers.

208. Hawley Fuel Corporation

Representatives of the Hawley Fuel Corporation testified that
Hawley had attempted to buy petroleum coke on a contract basis
since 19556 but without success. Complaint counsel cite this as
evidence of foreclosure.

a. Hawley Fuel Corporation, a subsidiary of Belco Petroleum
Co., is primarily a coal producer but also buys some coal from
other producers for resale. Export business accounts for 75-80
percent of Hawley’s total sales and metallurgical coal constitutes
95 percent of those export sales. Hawley exports 4 to 5 million
tons of coal per year, and its sales in 1970 were approximately 60
million dollars (McIntyre, Tr. 1995, 1998; Joseph, Tr. 2174,
2179).

b. Unlike Great Lakes, Hawley does not have its own overseas
offices and facilities but, instead, operates its coal business
through a network of independent overseas agents. Beginning in
1956, Hawley received inquiries from its overseas agents for pe-
troleum coke. These inquiries were not orders but requests for
quotations. Mclntyre, the vice president in charge of purchasing
for Hawley, had direct responsibility for obtaining coke. From
time to time, he sent an inquiry to every refinery named on the
list he maintained in his files. In addition, he made an unspecified
number of phone calls (McIntyre, Tr. 1998, 2002—2004 2025,
2065-2066 ; Joseph, Tr. 2175-2177).

¢. The inquiries sent by MecIntyre were form letters and were
merely attempts to explore availability. Several of the letters were
directed to refineries which had no coking facilities. Many of the
letters listed size and other specifications for coke that refinery
producers could not meet. Other letters failed to give either speci-
fications or volume. Roger Garey, who had responsibility for pe-
troleum coke sales on behalf of respondent American Oil, testified
that persons seriously interested in obtaining petroleum coke did
not use form letters, write directly to refineries, or fail to give
specifications and volume. Hawley contacted refineries at irregu-
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lar intervals and as much as two years elapsed between contracts
to some refineries (McIntyre, Tr. 2094, 2242-2245, 2286-2287,
25438, 2566; Garey, Tr. 199-205, 223-224; CX 431, 432, 434, 435,
557, 558, 594, 597, 598, 606). '

d. The inquiries were for spot quotations, and Hawley would
require guarantees as to moisture, vanadium and volatile content.
Although size was an important specification to Hawley, few re-
fineries approached by MeclIntyre had facilities for sizing and
screening. In soliciting quotations from refineries, McIntyre ex-
pressed interest in both fluid and delayed coke and cokes having a
sulphur content ranging up to 4 to 5 percent. He regarded high
and low sulphur cokes as interchangeable, particularly for some
uses (MeclIntyre, Tr. 2230-2231, 2236-2237, 2239, 2242,
2628-2629, 2743-2753, 2804 ; Joseph, Tr. 2202).

e. McIntyre testified that Hawley was interested in coastal re-
fineries because shipments from them resulted in lower inland
freight costs as opposed to shipments from inland refineries.
However, Joseph, the president of Hawley, testified that its cus-
tomer-agents were interested in delivered price; and that deliv-
ered price is governed by the price of the raw material at the
source, plus interim transportation and not necessarily the loca-
tion of the raw material. Hawley’s delivered prices to the ultimate
user overseas included the cost of inland freight, ocean freight,
insurance, obtaining export licenses and other documents, boat
charter, Hawley’s commission, that of its immediate customer-
agent and any sub-agents, plus any expenses added on by agents
and sub-agents. The various costs of shipping coke to Europe,
including transportation to pier, loading, ocean freight, insurance,
and unloading, storing and reshipping in Europe are not unique
to Hawley (MclIntyre, Tr. 2000, 2611-2614, 2805).

f. Hawley had little experience in the marketing of petroleum
coke and needed lead time of six to eight weeks to ship petroleum
coke from the refinery to the pier. Hawley’s inability to speedily
remove coke from a refinery is directly related to its method of
doing business with respect to petroleum coke. Hawley bought
petroleum coke only as an accomodation to coal customers. It
would not buy coke on speculation and would accept a refiner’s
offer to sell only when it had a definite buyer, even when the price
was well below the market. Petroleum coke sales have not been a
serious part of Hawley’s business and, in making spot purchases
of petroleum coke, McIntyre was not permitted to close transac-
tions on his own authority as he was with respect to coal. He
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needed the approval of his superiors to accept an offer of coke,
because they wanted to match the coke offer with an order before
committing Hawley to the purchase (McIntyre, Tr. 2255,
2296-2298, 2341-2342, 2354-2360, 2676-2678, 2688-2710,
2827-2835; Joseph, Tr. 2179-2180).

g. The record reveals numerous occasions when Hawley failed
to avail itself of opportunities to purchase coke. In several in-
stances where an explanation was given, the reason was not an
inability to purchase the coke desired but the inability of its sales
organization with its tiers of agents, commissions, and costs to
sell at a delivered price to the ultimate user against European
competition. Two prime examples illustrating Hawley’s inability
to market petroleum coke effectively in the export market are
revealed in the offer by Shell at its Norco refinery and an offer by
Republic to sell coke from Sunray’s refinery at Duncan.

(1) Shell offered Hawley a spot purchase of delayed coke
from its Norco refinery on the Gulf Coast at $7.39 per long ton,
loaded and trimmed on vessel at Burnside, Louisiana. Although
the price was well below the market, Hawley was unable to timely
sell the coke after Shell granted a reasonable extension of time.
Shell sold the coke while Hawley waited for successive tiers of
agents to find a customer for it in ccmpetition with European
competitors (MecIntyre, Tr. 2327-2402; GLCX 30, 31, 32, 33a-b,
34, 35, 36, 37a—b, 38, 39, 40a-b, 41a-b, 42, 43, 44, 45, 46, 47a~b,
48, 49a-b).

(2) Republic offered Hawley 10,000-12,000 tons of 1.8 per-
cent sulphur coke for delivery within a two-week period with
subsequent shipments at the rate of 5,000 tons per month. The
coke was sized and within the specifications of Hawley’s inquiry.
Hawley was unable to sell the coke competitively in Europe with
the price of $10.22 per net ton dumped and trimmed in vessel at
Houston, Texas. This price included the price of the coke at the
source, inland freight, and dumping and trimming charges. The
source of the coke offered was the Sunray DX refinery at Duncan,
Oklahoma, an inland location, and the price was lower than that
paid by Great Lakes for run-of-kiln coke f.o.b. at Texaco’s Port
Arthur refinery on the Gulf Coast (MecIntyre, Tr. 2221-26,
2243-2245, 2323-2325; GLCX 13, 18A, 14, 14C).

h. In his testimony, McIntyre identified other instances where
Hawley received offers but failed to commit itself to purchase
coke available on both a spot and continuous supply basis for
export:
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(1) 10,000 tons of coke breeze at $12 per gross ton loaded and
dumped in vessel at Philadelphia (MclIntyre, Tr. 2020-2025;
GLCX 50, 51).

(2) 20,000 tons of sized coke at $8.50 per gross ton loaded and
dumped in vessel at Philadelphia (Mclntyre, Tr. 2405-2407;
GLCX 52).

(3) 80,000 tons of fluid coke at $5.10 per net ton at Purvis,
Mississippi; $11.42 per net ton loaded and trimmed aboard vessel
at Burnside, Louisiana; and $12.36 loaded and trimmed aboard
vessel at Mobile, Alabama (McIntyre, Tr. 2407-2426; GLCX
43A-B, 54, 55, 56, 5TA-B, 58A-B, 59A-B).

(4) 8,000 tons at $18.50 per metric ton at Houston, Texas
(McIntyre, Tr. 2426-2437; GLCX 15A-B, 60, 61, 62).

(5) A supply of Cities Service East Chicago, Indiana, coke at
$12 per short ton (1960) f.o.b. rail cars East Chicago, Indiana
(McIntyre, Tr. 2438-2442; GLCX 63).

(6) 10,000 tons per month Cities Service East Chicago, Indiana
coke at $11 per short ton (1961) f.o.b. East Chicago, Indiana and
additional cost for loading for export at Toledo, Ohio—8§5.23 per
short ton; Norfolk or Newport News, Va.—$7.7115 per short
ton; and Philadelphia, Pa.—$7.3814 per short ton (Meclntyre, Tr. -
2442-2444 ; GLCX 64A-B, 65).

(7) Calcined Cities Service, Lake Charles coke in quantities of
10,000 tons at $41 per metric ton loaded and trimmed on ship
(McIntyre, Tr. 2447-2451; GLCX 65, 66, 67).

(8) 4,000 tons screened raw Cities Service, East Chicago, Indi-
ana coke at $11 per short ton (1962) f.o.b. refinery (Mclntyre,
Tr. 2451-2452; GLCX 68). '

(9) 25,000 tons run-of-pile Cities Service, East Chicago, Indi-
ana coke at $9.50 per short ton (1965) f.o.b. refinery (McIntyre,
Tr. 2468-2469; GI.CX 70).

(10) 2,000-3,000 tons Standard Oil of Ohio uncalcined coke at
$15.42 per short ton delivered in hopper bottom cars to piers at
-Norfolk, Va. (MclIntyre, Tr. 2481-2485; GLCX 73).

(11) A supply of Standard Oil of Ohio raw run-of-pile coke
(McIntyre Tr. 2486-2488; GLCX 74, 75).

(12) A supply of calcined coke from Standard Oil of Ohio
(Mountaineer) (McIntyre, Tr. 2488-2500; GLCX 76A-B, 77, 78,
79A-B, 80A-B).

(18) A supply of calcined coke from Reynolds Metal Company
(McIntyre, Tr. 2504-2509 ; GLCX 83).
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(14) A supply of raw coke from Reynolds—Humble (MecIntyre,
Tr. 2509-2518).

(15) Other opportunities Hawley failed to pursue were offered
by Marathon Oil Company, Commerce Petroleum Corporation,
Spencer-Simson-Young, Pure Oil, Sunray DX, and Mid-Continen-
tal Coal (Mclntyre, 2524-2526, 2575-2576, 2579-2580,
2595-2598, 2601).

1. McIntyre testified that Hawley first became interested in buy-
ing on a contract basis between 1960 and 1963, and McIntyre was
ultimately instructed by his superiors to seek coke on a contract
basis rather than spot. In subsequent years, the limited effort
made by Hawley to find a source of coke on a contract basis are
not indicative of a businessman seeking a source of supply in a
tight market. McIntyre did not change his approach in seeking a
contract source; he did not determine which refineries sold on
contract nor whether such refineries sold their entire output; he
did not determine the specifics of such contracts; he did not main-
tain separate files with contract information in them; he did not
note expiration dates of contracts between oil companies and coke
purchasers for follow up; he did not pursue routine business
practices in respect to cultivating oil company personnel. La Glo-
ria Oil and Gas Company wrote to Hawley, invited discussion in
view of a scheduled contract expiration, and stated that the na-
ture of its operation and the excessive expense of storage required
a long-term contract to insure the constant movement of coke out
of the plant. Hawley did not pursue the matter, and Joseph testi-
fied that he was never aware that any coke producer had informed
Hawley of an approaching contract expiration and willingness to
enter discussions (MeclIntyre, Tr. 2288-2290, 2299-2308,
2562-2565; GLCX 27, 28, 29; Joseph, Tr. 2191).

J. The record reveals that subsequent to 1960, the period Haw-
ley contends it became interested in obtaining a coke supply on a
contract basis, three oil companies informed Hawley of intentions
to install new coking facilities. Humble invited Hawley to discuss
a commitment regarding the output of a new coker contemplated
at Baton Rogue, Louisiana and Hawley declined, indicating it was
only interested in spot purchases. Crown Petroleum invited Haw-
ley to discuss a contract of three-to-five years duration with re-
spect to the output of a contemplated new coker at Houston,
Texas, and Hawley replied that it was only interested in spot
purchases. Cities Service informed Hawley that it was planning
the installation of new coking facilities at Lake Charles, Louis-
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iana. What efforts Hawley made to obtain a contract were un-
known to MecIntyre (Mclntyre, Tr. 2264-2265, 2274-2277, 2285-
2294, 2452-2468 ; GLCX 16, 17, 18, 22, 23, 24).

k. McIntyre testified that for the purposes of obtaining a supply
of coke for exportation to Europe Hawley had no interest in the
following inland refineries:

Champlin—Enid, Okla. ___________________ Tr. 2227
Sunray DX—Duncan, Okla. _______________ Tr. 2226
Continental—Ponca City, Okla. _____________ Tr. 2227
Sunray—West Tulsa, Okla. ________________ Tr. 2227
CRA—Coffeyville, Kansas _________________ Tr. 2227
NCRA—McPherson, Kansas _______________ Tr. 2227
Colorado Oil & Gas—Wichita, Kansas _______ Tr. 2227-8
Texaco—Casper, Wyoming ________________ Tr. 2228
Texaco—Lockport, Illinois _________________ Tr. 2228-9
Texaco—El Paso, Tex. ____________________ Tr. 2232-3
American Oil—El Dorado, Ark. ____________ Tr. 2232-3
Texaco—Amarillo, Tex. ___________________ Tr. 2233
Suntide—Corpus Christi, Tex. ______________ Tr. 224041

l. McIntyre further testified that for purposes of obtaining a

supply of coke for export to Europe, he was interested in the
following Gulf Coast refineries:

American—Texas City, Tex. _______________ Tr. 2241
Mobil—Beaumont, Tex. ___________________ Tr. 2241-3
Texaco—Port Arthur, Tex. ________________ Tr. 2243
Tenneco—Chalmette, La. _________________ Tr. 2259-61

Humble—Baton Rouge, La. ________________ Tr. 2261

Of the five Gulf Coast refineries in which MecIntyre claimed to
have interest, two offered Hawley the opportunity to discuss a
contract for the coker’s output, and one, Mobil’s Beaumont refin-
ery, has been trying to dispose of a surplus since 1966. Hawley’s
expression of interest in Texaco’s Port Arthur refinery is entitled
to little weight in that Hawley was unable to sell against foreign
competition a more competitively priced coke, when sized, dumped
and trimmed in vessel at Houston.

m. When Tenneco Oil Company proposed to build a new coker,
it approached Hawley, while considering whether to sell the out-
put in the domestic or foreign market. Thereafter, Mark Joseph,
Hawley’s president, personally dealt with Tenneco’s executives on
several occasions. Hawley prepared a survey for Tenneco evaluat-
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ing the feasibility of disposing of the output in the export market.
The “broad-based” survey did not reach the point of disclosing
specific purchasers in any specific country. Joseph never reached
the point of naming a purchase price. Tenneco subsequently de-
cided to sell its petroleum coke to Kaiser, which constructed a
calciner next to the refiner. It is reasonable to infer that Tenneco
selected Kaiser as the more reliable of the two in moving coke out
of the refinery expeditiously. Tenneco was the only company with
which Hawley discussed taking a full output of petroleum coke
(Joseph, Tr. 2171-2173, 2182-2183, 2190, 2210; McIntyre, Tr.
2259-2261; GLCX 10, 11A-C, 12).

n. Joseph testified that in 1964 and 1965 Hawley was not inter-
ested in West Coast refineries. However, after the Japanese steel
industry began to use increased amounts of petroleum coke, Haw-
ley, sometime subsequent to 1966, developed an interest in obtain-
ing a source of petroleum coke on the West Coast for export to
Japan. In this connection, McIntyre testified that he was inter-
ested in the Signal and Union refineries (Union had refineries at
Oleum and Santa Maria, California) Hawley displayed no interest
in contracting Atlantic-Richfield at Watson; Shell at Wilmington,
California; Phillips at Avon, California; Texaco at Los Angeles,
California; Mobil at Torrance, California; or Standard Oil of
California at El Segundo. Texaco, at least, was actively seeking
customers for its Los Angeles, California coker at that time
(McIntyre, Tr. 2238-2240; Joseph, Tr. 2202-2206) . ‘

0. During the period since 1955, in which Hawley claims it
could not obtain a petroleum coke supply, Wilson Carbon entered
the petroleum coke business, established its own overseas market-
ing organization, obtained sources of supply of petroleum coke,
and grew to be a large exporter of petroleum coke to Europe. It is
found as a fact that Hawley Fuel was not entirely foreclosed from
a petroleum coke supply as a result of long-term contracts. Un-
firm offers of purchase inimical to refinery business necessity
were equally responsible for Hawley’s failure to obtain coke.

L. Conformity of Non-Respondent Contracts with Respondent
Contracts as an Indicia of an Industry-Wide Practice

209. On August 14, 1950, Republic Coal & Coke Company en-
tered into a contract with Standard Oil Company (Indiana) for a
one-year period commencing on January 1, 1951 to December 31,
1952, and year to year thereafter for the petroleum coke produced
at the Whiting, Indiana; Wood River, Illinois; Sugar Creek, Mis-
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souri; Neodesha, Kansas, and Casper, Wyoming refineries. Petro- -
leum coke production ceased at the Wood River, Illinois, Neodesha,
Kansas and Casper, Wyoming refineries prior to 1964 (CX 16;
American Answer, Par. 8; American Admission; Great Lakes
Stipulation, Addendum 1; McClain, Tr. 1960).

210. Standard Oil Company (Indiana) is the parent corporation
of American (Musser, Tr. 544),

211. This contract dated August 14, 1950, between Republic
Coal and Coke Company and Standard Oil Company (Indiana)
(CX 16) has continued in effect until the present date (McClain,
Tr. 1882-1889).

212, On December 22, 1965, Harvey Aluminum (Inc.) entered
into a contract with Richfield Oil Corporation for a term of 15
years from the date of the completion of the coker and the calcin-
ing facilities for the petroleum coke produced at the Watson, Cali-
fornia refinery (CX 17).

218. During 1968 Richfield Oil Corporation and Atlantic Refin-
ing Company merged and the Watson, California refinery is cur-
rently operated by the Atlantic Richfield Company (Dieudonne,
Tr. 409, 410).

214, By letter agreement dated September 24, 1965, Mitsui and
Company Ltd. entered into a contract with Richfield Oil Corpora-
tion for a one-year term effective on the date that the coking
facilities are completed and renewable thereafter by mutual con-
sent for a minimum of 50,000 metric tons and a maximum of
70,000 metric tons of petroleum coke per year produced at the
Watson, California refinery (CX 18).

215. The letter agreement dated September 24, 1965, (CX 18)
was accepted by Mitsui and Company on October 29, 1965 and this
contract has remained in effect to the present date (CX 18, CX
1296 ; Dieudonne, Tr. 413).

216. On July 5, 1966, Wilson Carbon Corporation entered into a
contract with Richfield Oil Corporation for an initial term of 614
years effective June 1, 1966 and terminating on December 1, 1972
and continuing thereafter until terminated at any time by either
party upon one year written notice (CX 19).

217. On June 2, 1960, General Carbon and Chemical Corp. and
Aluminum-Industrie-Aktien-Gesellschaft jointly and severally en-
tered into a contract with Champlin Oil and Refining Company for
a period of ten years commencing upon the date of the completion
of the coking facilities and thereafter until terminated by either
party upon two-year written notice for the petroleum coke pro-
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duced at the Enid, Oklahoma refinery. The contract specifies a
minimum quantity of 32,850 tons per year and an average of
36,500 tons per year (CX 20).

218. By letter agreement dated October 17, 1960, General Car-
bon and Chemical Corp. and Aluminum-Industrie-Aktien-Gesell-
schaft and Champlin Oil and Refining Company entered into an
agreement amending the contract dated June 2, 1960 (CX 20) to
state that the contract is for 36,500 tons of petroleum coke per
year and that if Champlin Oil produces more coke at its Enid,
Oklahoma refinery, the joint buyers are to be given the first right

of refusal (CX 21).
- 219..Sometime prior to December 2, 1963, Aluminum-Industrie-
Aktien-Gesellschaft changed its name to Swiss Aluminum ILtd.
(CX 22), ’ :

220. On February 15, 1967 Swiss Aluminum Ltd. assigned its
rights in the above contract, as amended, for a three year term
commencing on September 29, 1966 and ending on December 31,
1969 (CX 1238).

221. On May 8, 1962, Air Reduction Company, Incorporated
entered into a contract with Cities Service Oil Company for a
term of four years commencing on July 1, 1962 and terminating
on December 31, 1966, for the buyer’s requirements of green pe-
troleum coke used at the Louisville, Kentucky and Keokuk, Iowa
plants for petroleum coke produced at the East Chicago, Indiana
refinery (CX 23).

222, On July 1, 1961, Union Carbide Corporation entered into a
contract with Cities Service Oil Company for a term of four years
commencing on January 1, 1962 and terminating on December 31,
1966, for 50,000 net tons of petroleum coke annually produced at
the East Chicago, Indiana refinery (CX 27).

223. On September 27, 1966, Union Carbide Corporation entered
into a contract with Cities Service Oil Company for an initial term
of three years commencing on January 1, 1967 and terminating on
December 31, 1969, and year to year thereafter for undetermined
amounts of green petroleum coke produced annually at the East
Chicago, Indiana refinery (CX 1230).

224. On January 1, 1967 Union Carbide Corporation entered
into a contract with Cities Service Oil Company for an initial
period of three years commencing on January 1, 1967 and ending
on December 81, 1969, and year to year thereafter for 10,000 tons
per year for petroleum coke produced at the East Chicago, Indiana
refinery (CX 1232, CX 1233, CX 1234, CX 1235).
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225. By letter agreement dated May 27, 1969 Union Carbide
Corporation and Cities Service Oil Company amended the contract
dated January 1, 1967 (CX 1232) to change the net tons of petro- .
leum coke to be delivered thereunder to 2,000 net tons during 1969
and 3,000 net tons thereafter (CX 1235).

226. On August 1, 1964, Mitsui and Company Ltd. and Cities
Service International, Inc., entered into a contract for an initial
term commencing from the first production date through Febru-
ary 28, 1975, and automatically thereafter for successive two-year
periods for 85,000 tons plus or minus 5 percent per annum for
petroleum coke produced at Lake Charles, Louisiana refinery (CX
24),

227. On February 1, 1964, Societa Alluminio Veneto Per Azioni
(S.A.V.A.) and Cities Service International, Inc. entered into a
contract for an initial term of approximately eight years com-
mencing with the first production date and continuing through
December 31, 1972 for 110,000 tons plus or minus 5 percent per
annum of petroleum coke produced at Lake Charles, Louisiana
refinery (CX 25).

228, On March 2, 1964, S.A.V.A. and Cities Service Interna-
tional, Inc., entered into an amendatory agreement amending the
terms of the February 1, 1964 contract (CX 25) extending the
terms of the agreement from the date of first production for ten
years or through February 28, 1975, whichever is longer, for the
petroleum coke produced at the Lake Charles, Louisiana refinery
(CX 26 a-b).

229, By letter of agreement dated February 14, 1964, Cities
Service International, Inc. and S.A.V.A. agreed that notification of
first production as required in Article 3.1 of the contract dated
February 1, 1964 (CX 25) was changed to read notification shall
be prior to February 28, 1965 (CX 26 ¢).

230. On January 1, 1965, Union Carbide Corporation, Carbon
Products Division, entered into a contract with Continental Oil
Company for a ten-year term commencing on January 1, 1965 and
ending upon December 31, 1974, for unspecified amounts but in no
event more than 107,800 net tons of petroleum coke to be produced
at the Lake Charles, Louisiana refinery (CX 29).

231, On May 18, 1960, Aluminum Company of America entered
into a contract with Gulf Oil Corporation for a period of ten years
from the date of first delivery of coke and from year to year
thereafter for the petroleum coke produced at the Port Arthur,
Texas refinery (CX 30).



1602 FEDERAL TRADE COMMISSION DECISIONS
Initial Deecision 82 F.T.C.

232. On September 7, 1961, Reynolds Metals Company and
Humble Oil and Refining Company entered into a contract for a
term of ten years from the delivery date or until January 1, 1973,
for approximately 330,000 tons per year of petroleum coke to be
produced at the Baton Rouge refinery (CX 31, CX 32).

233. By letter agreement dated July 31, 1964, Reynolds Metals
Company and Humble Oil and Refining Company agreed to amend
the September 7, 1961 contract (CX 31) whereby commencing on
January 1, 1968, Reynolds Metals agreed to purchase a minimum
of 430,000 tons of petroleum coke per annum (CX 33).

234. On January 23, 1962, Aluminum Company of America and
La Gloria Oil and Gas Company entered into a contract for a
period of three years beginning April 1, 1961, for 27,500 tons of
petroleum coke per annum produced at the Tyler, Texas refinery
(CX 43).
~ 235. On February 11, 1964, Aluminum Company of America
and La Gloria Oil and Gas Company entered into a contract for a
period of three years beginning April 1, 1964 for all the produc-
tion of petroleum coke up to 28,875 tons per year produced at the
Tyler, Texas refinery and this contract has continued in effect
(CX 35; Beatty, Tr. 1607-08).

236. On July 1, 1963, Union Carbide Corporation, Carbon Prod-
ucts Division, entered into a contract with Marathon Oil Company
for a term of three years commencing on July 1, 1963 and ending
on June 30, 1966. A maximum of 120,000 tons and a minimum of
100,000 tons per year of petroleum coke to be produced at the
Robinson, Illinois refinery and this contract has continued in effect
(CX 36; Beatty, Tr. 1607—08).

237. The contractual commitments pursuant to the contract
dated July 1, 1963 (CX 36) approximated the petroleum coke
productive capacity at the Robinson, Illinois refinery during 1964
and 1965 (CX 36, CX 1294, CX 1295).

238. On October 1, 1951, Republic Coal and Coke Company and
Socony-Vacuum Oil Company, Inc., entered into a contract for an
original period of tliree months commencing on October 1, 1951
and for successive quarterly renewal periods thereafter for all the
petroleum coke produced at the Trenton, Michigan refinery (CX
37).

239, The contract dated October 1, 1951 (CX 37) has been
automatically renewed for each successive period and continues to
the present date (McClain, Tr. 1889; Evans, Tr. 4087—4094;
Beatty, Tr. 1608-1609).
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240. On June 11, 1964, Kaiser Aluminum and Chemical Corpo-
ration entered into a contract with Shell Oil Company for a pri-
mary period of eight years beginning on July 15, 1965 and ending
on July 14, 1973, and from year to year thereafter for 200,000
tons plus or minus 5 percent per year of petroleum coke produced
at the Norco, Louisiana refinery (CX 38).

241. On June 1, 1962, Republic Coal and Coke Company entered
into a contract with Skelly Oil Company for a primary term of
five years from the date of first shipment and for an additional
term of five years for all of the green petroleum coke produced at
the El Dorado, Kansas refinery (CX 40).

242. The contract dated June 1, 1962 between Republic Coal and
Coke and Skelly Oil was terminated on March 18, 1964 (CX 40;
McClain, Tr. 1963-1964).

243, On April 4, 1964 Air Reduction Company, Incorporated
entered into a contract with Skelly Oil Company for an approxi-
mate term of 2% years commencing on April 4, 1964 and termi-
nated on December 31, 1966 for the buyer’s requirements of green
petroleum coke used at the Louisville, Kentucky; Keokuk, Iowa,
and Ivanhoe, Virginia plants (CX 40).

244. On December 1, 1962 Mountaineer Carbon Company and
the Standard Oil Company (Ohio) entered into a contract for a
term of five years effective January 1, 1963 and for year to year
thereafter for the buyer’s requirements of petroleum coke pro-
duced at the Toledo and Lima, Ohio refineries (CX 41).

245. The buyer’s requirements of petroleum coke produced pur-
suant to the contract dated December 1, 1962 (CX 41) approxi-
mate the refineries’ productive capacity of petroleum coke pro-
duced at Toledo and Lima, Ohio (CX 41, CX 1294, CX 1295, CX
1296 ; McClain, Tr. 1966).

246. On July 26, 1963, Republic Coal and Coke Company entered
into a contract with Sunray DX Oil Company for a primary term
of three years from the date of first shipment of coke and for year
to year thereafter for all the petroleum coke produced at Duncan,
Oklahoma (CX 42).

247, Kaiser Aluminum and Chemical Corporation entered into a
contract with Tenneco Oil Company for all the green petroleum
coke produced at the Chalmette, Louisiana refinery (CX 1296;
Joseph, Tr. 2171-2173). '

248, On July 22, 1954, R. T. Collier Corporation and Union Oil
Company of California entered into a contract for a ten-year term
effective July 1, 1954 and continuing until June 80, 1964, and from
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year to year thereafter for all of the petroleum coke produced at
the Oleum, California refinery (CX 43).

249, By letter agreement dated October 30, 1956, R. T. Collier
Corporation and Union Oil Company of California agreed to
amend the contract dated July 22, 1954 (CX 43) to extend the
effective date of the agreement to continue until December 31,
1966, and from year to year thereafter (CX 44),

250. On January 7, 1968 Republic Coal & Coke Company and
Midland Cooperatives, Incorporated entered into a contract for an
initial three year term commencing on May 1, 1969 through April
30, 1972, and for successive three-year terms thereafter for all of
the green industrial quality petroleum coke containing less than 2
percent sulphur produced at the Cushing, Oklahoma refinery (CX
1377 d-i).

251, Production commenced at the Midland Cooperatives, Incor-
porated, Cushing, Oklahoma refinery in 1969 (CX 1296; McClain,
Tr. 1869).

M. Interstate Commerce

1. Great Lakes

252. Great Lakes has been and is now engaged in ‘“commerce”
as that term is defined in the Federal Trade Commission Act. At
certain refineries operated by respondent refinery producers,
Great Lakes purchases green petroleum coke and transports such
coke to one of its manufacturing plants or storage areas located
near the producing refinery. Great Lakes processes green petro-
leum coke into calcined petroleum coke, or resells the green petro-
leum coke to customers located in various states and foreign
nations. Calcined petroleum coke processed by Great Lakes is
transported and sold from its various “manufacturing plants”
to purchasers located in various States of the United States and
in foreign nations. (Compl., Par 3, Great Lakes Ans., Par. 3.)

2. American

253. By a contract which commenced in 1960 and continues until
1980, American agrees to sell, and Great Lakes to purchase, all
petroleum coke produced by the American Refinery located at
Texas City, Texas. Pursuant to such contract, petroleum coke sold
and delivered by American to Great Lakes is loaded into railroad
cars at the refinery, as and when produced, and American con-
signs rail cars in such manner and in accordance with such rout-
ings as Great Lakes may direct. Title passes from American to
Great Lakes upon delivery into the rail cars. (CX 1)
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254. The general accounting office of American located at Chi-
cago, Illinois receives from its Texas City refinery reports as to
shipments of petroleum coke made to Great Lakes, and based upon
these reports, this office issues invoices billing Great Lakes, and
then receives payment therefor. (Musser, 534-36) Negotiations
regarding, and sale of, petroleum coke for all American refiners is
handled by one American employee at the corporate headquarters
in Chicago. Subsequent to the commencement of a contract, its
administration is also handled by this one employee. His responsi-
bilities pertaining to negotiating, contracting, and administrating
petroleum coke sales amounts to about five percent of a usual
workload. (Garey Tr. 219; Musser Tr. 534) In negotiating con-
tracts for the sale of petroleum coke, American employees use
both the telephone and the mail in dealing with customers located
in numerous states throughout the country (Musser Tr. 526-27).

255. The manager of a refinery generally must take what crude
is delivered to his facility by the American supply planning opera-
tions department located at the Chicago headquarters managerial
level, and then operates the refinery in such a manner to produce
the product mix needed by its marketing department for a partic-
ular time period. (Musser Tr. 537-38)

256. American produces petroleum coke in refineries located at
Texas City, Texas, Eldorado, Arkansas, Sugar Creek, Missouri,
and Yorktown, Virginia. (Musser Tr. 518)

257, Petroleum coke production is an integral part of refinery
operations, being closely related, intermixed and allied with the
process of extracting the maximum gasoline and other light prod-
ucts from a barrel of crude. (Musser Tr. 533-84) The type of
production expected from a particular American refinery would be
directed at corporate headquarters in Chicago by the refinery op-
erations group. Being a by-product, coke production at a particu-
lar refinery relates to monthly runs in proportion to the amount of
gasoline distillates, and other light end products which a refinery
is scheduled to produce. (Musser Tr. 520-21) A disruption of
coking operations at a particular refinery for a prolonged period
of time would disrupt operations of other products by requiring a
different balance and type of runs to get gasoline and other light
products (Musser Tr. 520-21).

3. Colorado

258. For a period of ten years which commenced in 1961, Colo-
rado (with offices in Wichita, Kansas) agrees by contract to sell
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and deliver, and Great Lakes (with offices in New York, New
York) purchase, all petroleum coke produced by Colorado at its
Wichita, Kansas refinery, as, when, and to the extent produced.
(CX 2a) Pursuant to such contract, Great Lakes accepts delivery
of petroleum coke as and when it is loaded into railroad cars at the
Colorado refinery, either directly from production or, at the elec-
tion of Colorado, from an intermediate storage maintained at the
 refinery at Colorado’s expense. Great Lakes pays Colorado on or
before the 20th day of each month all sums due for deliveries of
- coke made during the preceding calendar month. (CX 2a-b, e)

259. Colorado sells and delivers green industrial quality petro-
leum coke to Great Lakes f.o.b. its Wichita, Kansas refinery for
shipment of Great Lakes via railroad cars to destinations deter-
mined by Great Lakes. (Colorado, Ans., Par. 3) That the petro-
leum coke produced by Colorado at Wichita is shipped by Great
Lakes to its facilities at Port Arthur, Texas on the Gulf Coast, and
to the Chicago, Illinois area is indicated by the railroad bills of
lading for such shipments. (Moore Tr. 1182-84)

260. The operation of the coker unit at the Wichita refinery is
considered by the president of the Colorado corporate division
which operates that facility as being an integral part of the over-
all operation of the refinery. If, for some reason, the operation of
the coker unit was disrupted, this would produce immediate and
direct effects on the entire operation of the refinery. (Moore Tr.
1168)

261. Crude sources for the Colorado refinery at Wichita, Kansas
are received principally from fields in south central Kansas, and in
lesser amounts from the Okalhoma panhandle and the Rocky
Mountain areas. The Oklahoma crudes are transported by the
Jayhawk pipeline, and the Rocky Mountain crude by an American
0il pipeline which originates in Wyoming. (Moore Tr. 1166-67)

262. Such interstate means of communication as the mail and
telephone between Colorado offices in Wichita, Kansas and Great
Lakes offices in New York, New York, and Chicago, Illinois were
used in both negotiating the contract in 1962, and thereafter in
administrating its operation. (Moore Tr. 1182)

4, Continental

263. For a period which commenced in 1959 and continues
through 1977, Continental (having executive offices in Houston,
Texas) agrees by contract to sell and deliver to Great Lakes (hav-
ing executive offices in New York, New York) all petroleum coke
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produced by Continental at its refinery located at Ponca City,
Oklahoma, if, when, and as produced. (CX 3a; 1325) Petroleum
coke sold and delivered pursuant to said contracts is loaded by
Continental into railroad cars furnished by Great Lakes; title to
the coke passing to Great Lakes upon delivery into the railroad
cars. Continental consigns railroad cars in such manner and in
accordance with such routings as Great Lakes may designate. (CX
3b) .

264. Continental sells and delivers green petroleum coke at its
Ponca City, Oklahoma refinery f.o.b. railroad cars and said rail-
road cars are arranged for by Continental and consigned to Great
Lakes (Continental Ans. Par. 3).

265. The crude source for the Ponca City, Oklahoma refinery
would include that received by pipeline from Kansas and West
Texas fields, as well as Oklahoma. That coke subsequently pro-
duced as a residual by-product of refining these crudes is sold to
Great Lakes, which buys and then ships at least a portion across
state lines. (McCall Tr. 812, 823, 829, 836 ; McCulley Tr. 2152)

266. A back-up in refinery operations which would affect the
production of other products would result if for some reason the
petroleum coke would not be moved from the Ponca City refinery.
(McCall Tr. 830-31)

267. The principal responsibility for negotiating, and subse-
quent administration of, the contracts for sale of petroleum coke
produced by Continental refineries at Lake Charles, Louisiana and
Ponca City, Oklahoma is located at corporate headquarters in
Houston, Texas. During the course of such negotiations and ad-
ministration, such interstate means of communications as the mail
and the telephone are used between Houston, Ponca City, and
Great Lakes office in New York, New York. (McCall Tr. 733,
77778, 821; McCulley Tr. 2150-52)

5. CRA

. 268. For a period of years which commenced in 1955 and contin-
ues through 1975, CRA agrees by contract to sell, and Great Lakes
purchase, all of the petroleum coke produced at its refinery at
Coffeyville, Kansas, as, when and to the extent produced within
certain specifications. (CX 4; Tr. 408, 409, 423, 1323) Pursuant to
such contract, Great Lakes accepts delivery of all petroleum coke
upon loading by CRA into railroad cars, f.o.b. at the Coffeyville
refinery, either immediately after production or, at the election of
CRA, from intermediate storage at the refinery between produc-
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tion and shipment. Great Lakes shall pay CRA on or before the
20th day of each month all sums due for deliveries of petroleum
coke during the preceding calendar month. (CRA, Ans. Par. 3, CX
4b)

269. Such interstate means of communications as the mails and
telephones are used in the negotiation and subsequent administra-
tion of the CRA contract between its offices in Coffeyville, Kansas,
and Great Lakes offices, in Chicago, Illinois. (McCrum Tr. 866)

270. CRA operates refineries at Coffeyville, Kansas, Philips-
burg, Kansas, and Scottsbluff, Nebraska. An occasional exchange
of crudes or residiums occurs between its refineries; often times
fuel oil being transferred by rail tank car to the coker unit at
Coffeyville so as to extract the more valuable light ends. Crude for
the Coffeyville refining is received by pipeline from Kansas and
Oklahoma. (MceCrum Tr. 850-53)

271. Profitability of the Coffeyville refining operations is in-
creased by the coker unit, which extracts from low profit resid-
uums the more commercially valuable gasoline and other light
produets, and incidentally produces petroleum coke as a by-prod-
uct. (McCrum Tr. 850-51)

6. Mobil

272. By a contract which commenced in 1960 and continues until
1972, Mobil (which has its principal office in New York, New
York) has agreed to sell to Great Lakes (which also has its princi-
pal office in New York, New York) all petroleum coke produced at
the Mobil Beaumont, Texas refinery, when and in what quantities
produced. (CX 7a) Pursuant to such contract, the petroleum coke
is loaded by Mobil into rail cars as produced and in accordance
with such routings as Great Lakes may designate. Title passes
from Mobil to Great Lakes upon delivery into the rail car. (CX
T7a) Any controversy or claim arising out of, or relating to this
such contract, or breach thereof, is to be settled by arbitration to
be held in New York City, and the contract is to be interpreted
under the laws of New York State. (CX 7h)

278. For a period of years which commenced in 1946 and contin-
ues until 1976, by contract Mobil has agreed to sell, and Great
Lakes purchase, all petroleum coke produced by the Mobil refinery
located at Torrance, California. (CX 5, 6) Pursuant to such con-
tracts, delivery is made f.0.b. by Mobil into railroad cars or trucks
furnished by Great Lakes at the Torrance refinery as produced, or
at the election of Mobil, on a schedule arranged between the par-
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ties after the coke is allowed to come to rest in a concentration
area. Great Lakes pays on or before the 20th of each month all
sums due to Mobil for deliveries made during the preceding calen-
dar month. (CX 5, 6)

274. Both Alaskan and Middle East crudes are refined at Tor-
rance. At Beaumont, mid-continent sweet crude from Oklahoma,
West Texas, sour crude and Louisiana off-shore crude is refined.
(Adams Tr. 1083, 1086)

275. Petroleum coke was produced by Mobil during the period
1964 to 1970 by refineries located at Beaumont, Texas, Torrance,
California, Trenton, Michigan, Paulsboro, New Jersey, and East
St. Louis, Missouri. (Adams Tr. 993-94; CX 5, 6, 7, 37, 65)

276. Responsibility for the coordinated planning and direct op-
eration for all new refineries which comprise the North American
Division of Mobil is held by Roscoe Murry, the operation manager
of that division. His function is to operate all these refineries as a
system in order to produce for marketing the primary products at
the most optimum economical means. To do so various operational
planning documents by which the “Mobil System” functions are
prepared by his office at the New York headquarters. (Evans Tr.
3899-3902, 3906)

277. Being a by-product, coke is not included in these Mobil
System schedules but the ability to dispose of it would have a
decided effect upon this planning. A failure to dispose of coke
would cause a back-up in a refinery’s operations which could cre-
ate an uneconomical situation and eventually result in reduced
crude runs. Hence, the operation of the cokers located at those
four of nine refineries which have this facility plays an integral
part in the overall operation of the Mobil System. Even though a
by-product, coke production is, therefore, part of the Mobil Sys-
tem. (Evans Tr. 3899-3902, 3906, 3920-23, 3965-66; Tietman
3440-41)

278. Negotiation, contracting, and administration of the sale of
petroieum coke for all Mobil refineries is the immediate responsi-
bility of the product line coordinator for that product, T. J. Evans,
whose office is located at the Mobil corporate office in New York.
(Adams Tr. 1020-21, 1053, 1071-74) Responsibility for the nego-
tiating and administrating contracts for the sale of all petroleum
coke produced by Mobil refineries demands approximately 20 per-
cent of Evans’ time. He is the “coke man” for Mobil. (Adams Tr.
1022-24, 1053 ; Evans Tr. 4000, 4086) In contract negotiations for
petroleum coke, his major consideration of concern to Mobil is to
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move the coke out of the refinery as produced, and selling price is
a secondary consideration. (Adams Tr. 1010-11)

279. Interstate communication facilities such as the mails and
telephone are necessarily used by Mobil in negotiating and admin-
istrating sales of petroleum coke since this responsibility is located
at its New York headquarters, and coordination is required among
the producing refineries and their customers, all of which are
located elsewhere in various different states. Moreover, the billing
of the almost daily shipment made pursuant to such contracts
originate with the producing refinery. It transmits the necessary
information to the Mobil area billing office, which sends the pre-
pared billing to purchaser and subsequently receives payment for
it. As to the Beaumont and Torrance refineries, this billing office is
at Dallas, Texas and Los Angeles, California respectively. The
billing is made to Great Lakes headquarters in New York, New
York. (Adams Tr. 1053-54, 1071, 1072-74)

280. For the sale of petroleum coke Mobil received, for example
in 1965, approximately $9 million, and for 1969, approximately
310 million. (Adams Tr. 1147) Total annual sales of Mobil for
those years for all products marketed is approximately $7 billion.
(Adams Tr. 1157-59)

7. Sun and Suntide

281. For a period which commenced in 1957 and continues until
1973, Sun (the successor corporation of the Sunray DX 0il Com-
pany, which is now a division of Sun) has contracted to sell and
deliver, and Great Lakes buy, take delivery of, and pay for, all
petroleum coke produced by Sun at its West Tulsa, Oklahoma
refinery (CX 9; 1324). Pursuant to such contract, Great Lakes
takes delivery of the coke as produced by Sun f.o.b. the refinery
by loading the coke into rail cars consigned in such manner and by
such routings as Great Lakes designates. Title passes from Sun to
Great Lakes as coke is loaded. Sun promptly sends by United
States mail to Great Lakes the bills of lading and shipping docu-
ments concerning the coke so lpaded. Great Lakes pays Sun on or
before the 15th of each month for all coke delivered during the
preceding calendar month. (CX 9)

282. For a period which commenced in 1959 and continues until
1973 by contract Suntide (for an initial 10-year period through its
wholly-owned subsidiary, Coastal Products Company (Suntide,
Ans. Par. 7; CX 10)) has agreed to sell and deliver, and Great
Lakes buy, take delivery of, and pay for all petroleum coke pro-



GREAT LAKES CARBON CORP., ET AL. 1611
1529 Initial Decision

duced at the Suntide refinery located at Corpus Christi, Texas.
(CX 10; 1822) Pursuant to such contract, Great Lakes takes
delivery of the coke as produced by Suntide, which delivers f.o.b.
refinery by loading it into rail cars consigned by Suntide in the
manner and by such routings as Great Lakes may designate. Title
passes from Suntide to Great Lakes as the coke is loaded. Suntide
sends promptly by United States mail to Great Lakes the bills of
lading and shipping documents concerning the coke so loaded.
(CX10;1822)

283. Texas panhandle and Oklahoma fields are the crude source
for the Tulsa refinery, and Texas fields for the Corpus Christi
refinery. Coke produced at Tulsa is shipped by rail to Great Lakes
calcining facility at Enid, Oklahoma ; and at Corpus Christi, to its
calcining facility at Port Arthur, Texas. (Twomey Tr. 1748-50,
1769-70)

284. Since October 25, 1968, Sun Oil Company has existed as the
surviving corporation resulting from mergers among its Suntide
Refining Company and Sunray DX Oil Company. Suntide Refining
Company exists as a separate wholly-owned subsidiary corpora-
tion of Sun Oil Company, and as such it is the owner of the
refinery located at Corpus Christi, Texas. All assets and liabilities
of Sunray DX Oil Company have been assumed by Sun Oil Com-
pany, which now operates that former company as a corporate
division. (Twomey Tr. 1723, 1785-87)

285. Petroleum coke is produced by Sun at three of its refiner-
ies; at Tulsa, Oklahoma and Corpus Christi, Texas, which is pur-
chased by Great Lakes, and at Duncan, Oklahoma, which is pur-
chased by Republic Carbon Company. Neither the local refinery
manager nor other refinery personnel take part in contract admin-
istration or negotiations, except for overseeing quality of produc-
tion and delivery. (Twomey Tr. 1739-40) Rather, negotiation and
management of the sale of all petroleum coke sold by Sun is the
sole responsibility of one employee located at its Tulsa, Oklahoma
office, who with one assistant does all the work directly involving
the marketing of that product. (Twomey Tr. 1724-26, 1739—-40)

286. In the course of discharging this responsibility, such inter-
state communication facilities as the mails and the telephone are
used in dealing with the purchasers, located in New York and
Chicago. Billing information as to coke delivered pursuant to the
contract is sent to the Sun office in Tulsa, Oklahoma, which then
sends billing invoices to Great Lakes. Annual petroleum coke sales
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by Sun are approximately $3 million annually, of which $2.2 mil-
lion is received from Great Lakes. Sun’s total sales of all products
was about $2 billion in 1967. (Twomey Tr. 1745, 1748, 1789-90)

287. As to both the Tulsa and the Corpus Christi refineries, if
the coke output was not removed promptly as produced, serious
economic and operational consequences would soon result for the
refinery would begin to back-up restricting the supply of light
ends available to other units, and increasing the cost of the princi-
pal end products. Tulsa production is most generally shipped by
rail to Great Lakes facility at Enid, Oklahoma; and Corpus
Christi production is most generally shipped to Great Lakes at
Port Arthur, Texas. (Twomey Tr. 1744)

288. Although no direct supply demand relationship exists be-
tween the refinery production of coke and the ability to sell that
production, such production is directly responsive to the demand
for gasoline and similar light products for, as a consequence of
satisfying these demands, coke production will necessarily in-
crease. Income from sales of the coke so produced as a by-product
is costed as by-product revenue. This revenue serves to reduce the
cost of producing the principal products. (Twomey Tr. 1773,
1774)

8. Texaco

289. For a period which commenced in 1934 and continues at
least through 1970, by contract Texaco has agreed to sell, and
Great Lakes purchase, all petroleum coke produced by Texaco
refineries located at Port Arthur, Texas, Lockport, Illinois, El
Paso, Texas, Amarillo, Texas, and Casper, Wyoming. (CX 11, 12;
1327) For a period which commenced in 1967 and continues
through mid-1972, by contract Texaco has similarly agreed to sell,
and Great Lakes purchase all petroleum coke (except that re-
quired of Texaco in its own operations) produced at the Texaco
Los Angeles, California refinery. (CX 15)

290. Texaco is obligated, pursuant to such contract, to sell and
deliver coke to Great Lakes into rail cars o rtrucks only if, when,
and to the extent coke is produced. Title to the coke passes from
Texaco to Great Lakes upon delivery, and Great Lakes is fully
responsible for the coke immediately thereafter. (CX 11, 12;
1327)

291. Texaco refineries which have coker facilities are located at
Lockport, Illinois, Casper, Wyoming, Port Arthur, Texas, Ama-
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rillo, Texas, El Paso, Texas and Los Angeles, California. All coke
produced by these refineries has been under contract for sale to
Great Lakes for more than the past twenty-seven years; and for
at the least the past six years under still existing contracts. No
Texaco produced petroleum coke has been sold to any purchaser
other than Great Lakes. (Clauson Tr. 1370-71)

292, Whether a Texaco refinery should produce fuel oil, or in-
stead of fuel oil, petroleum coke, is a decision by Frank A. Clau-
son, the manager of the process division of Texaco’s domestic
refinery department, who has offices in Houston,  Texas. Texaco
has cokers at six of its twelve domestic refineries; and of those
six, three also have asphalt facilities. This division is strictly a
manufacturing organization ; negotiations and marketing of petro-
leum coke produced throughout the nation are being handled by
the Texaco petrochemical department in New York (Clauson, Tr.
1367, 72, 79-81).

293. The coker at the Port Arthur, Texas refinery was shut
down in October 1970, so as to produce at that facility more fuel
oil in response to an existing general shortage of fuel oil market-
ing demands on the East Coast. Based on an economic evaluation
of this East Coast market, the coking operation at the Texaco Port
Arthur refinery was discontinued so as to provide the capacity to
satisfy that fuel oil demand (Clauson, Tr. 1369-1370).

294. The individual producing refinery plays only a production
role in the administration of the contract for sale of petroleum
coke; i.e., obtaining and loading the rail cars directly from the
coker, shipping that car to wherever Great Lakes may instruct,
and transmitting to the Texaco New York headquarters monthly
data as to the total amount shipped. The New York office then bills
- Great Lakes. Such interstate communication facilities as the mails
and the telephone are normally used between the refineries, the
New York office, and Great Lakes in the administration of these
contracts (Clauson, Tr. 1379-1381).

295. The crude source for the Lockport, Illinois refinery is West
Texas and Louisiana; for the Casper, Wyoming refineries, Wyo-
ming and Montana crude; for the Port Arthur, Texas refinery,
Texas and Louisiana crudes; for the El Paso, Texas refinery,
crudes from Utah, New Mexico, and West Texas; for the Ama-
rillo, Texas refinery, all Texas crude; and for the Los Angeles
refinery, all California crudes except for small amounts of crude
imported from Sumatra (Clauson, Tr. 1382-1384).
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296. The operation of the coker at a.Texaco refinery is very
closely integrated into entire operations of Texaco, and its entire
production slate for gasoline and other light products is dependent
on the operation of the coker. Consequently, if the disposition of
petroleum coke was impaired, Texaco may either have to make
other disposition arrangements such as dumping, or possibly re-
vert back to the production of fuel oil. Operational charges as may
be required of such alternatives are major, requiring the addition
of extensive facilities which would require substantial time and
expense. (Clauson 1384-86)

N. Indicia of Anticompetitive Effect and Foreclosure as Related to
Contract Terms

1. Dominance and Concentration ,

298. Of the three principal criteria by which the completeness of
an industry’s structure are evaluated (i.e., entry barriers, econo-
mies of scale, and concentration), concentration is the most impor-
tant (Folsom, Tr. 5259-5260). Most economists would have con-
cern for a particular industry’s competitive viability if the concen-
tration ratio exceeds a situation in which the market share of the
relevant product held by the top four firms exceed 50 percent
(Folsom, Tr. 5263-5264).

299. High concentration is manifested by the fact that as to all
purchasers of green industrial quality petroleum coke at the refin-
ery source in the United States, Great Lakes’ share in 1964, 1965
and 1969 of 42.4, 42.1 and 38.8 percent is equal to that of the total
of shares held by its next six largest competitors, the individual
market shares of which firms range only from approximately 5 to
10 percent (Appendix A).

800. This dominance at the refinery source is illustrated by the
applicable four and eight firm concentration ratios as to all pur-
chasers in 1964, 1965 and 1969 :
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Green Industrial Quality Petroleum Coke
Top Ten of All Purchasers
Ranking and Percentage Share
(% of Total by All)

Firms _ 1964 1965 1969
Great Lakes.. oo (1) 42.49, (1) 41.19% (1) 38.49%
Republie. - oo eeaeaos (2) 10.8 (2) 10.3 8 7.6
*Reynolds. oo eeeeaas 8) 9.8 (8) 8.9 (2) 10.0
*Union Carbide_. ..o _ceoe - 4) 7.9 4) 8.1 (7 4.5
(07011172} SR (6) 5.8 (5) 6.2 6) 5.0
L A1) s U — — 4) 7.0
Mountaineer. . .o ccvcmmcacceaas (6) 4.8 (6) 5.3 4.2
S AV A e aaa _— 1.6 8) 4.5
*AlCOa - - e eeeeeean (7 5.5 (7) 5.2 3.2
*AITCO - e oo cmeeee—m——an (8 2.6 8 2.7 2.8
f S C S S S, —_ .6 (5) 5.2
TOTALS e eee 89.69, 90.09%, 91.9%
CONCENTRATION RATIO
4o Firmeo oo 70.99, 68.49, 63.09%,
B-FUMie e eeceecceeeae 89.69, 87.89%, 82.29,

*Denotes non-middlemen firms; i.e., the inclusion as a “middleman reseller” a
firm, the business of which is not primarily to resell, but to consume in use, petro-
leum coke. [Note inclusion of Collier and Mountaineer, both subsidiaries of oil
companies—Union and Sohio. As subsidiaries, they need rot compete for a refinery
source of supply but are included as reseller only because the prime function of the
subsidiary is to market petroleum coke.]

301. When considered in the context of only those firms which
seek to compete with Great Lakes in the performance of the well
recognized middleman function, 7.e., purchases made primarily for
subsequent resale and not for use, the market dominance held by
Great Lakes is even more manifest. In terms of four firm concen-
tration ratios, when including as “resellers” those firms the busi-
ness of which is not primarily to resell but produce or use (indi-
cated by * above) dominance by Great Lakes over the middleman
function is well illustrated :
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Green Industrial Quality Petroleum Coke
All Middlemen-Resellers !
Ranking and Percentage Share
(% of Total by All)

Firms 1964 1965

Great Lakes. . oo oveoeo o cceeccccccceaaan (1) 62.3% (1) 60.7%
Republie. . e @)y 17.7 (2) 15.4
R 071§ 1= SRR (8) 8.8 3) 9.1
WilSON - e e (6) 1.1 5y 4.1
*MOUNtAINEeT - o e ee e mem 4) 7.8 4) 7.8
Defler- - e (M 1.0 (7Y 1.4
Carchem - oo oo meemmeeeeeeo (5) 1.8 (6) 1.5
TOTALS . e e e eem e e cccceeame 100.09, 100.09,

4-Firm Concentration Ratios
96.29%, 92.99,

1 Includes resale of all industrial quality petroleum coke.

*As noted in the above findings, both Collier and Mountaineer, being subsidi-
aries of oil companies, need not compete for sources of supply. Included here as
resellers only because the prime function of the subsidisry is to market petroleum
coke.

Similar, or even greater concentration ratios and market domi-
nance by Great Lakes are manifest when the industrial quality
petroleum coke market is viewed in terms of total net ton resales
for the years 1964 and 1965 in the following economically signifi-
cant sales markets:

[A] Domestic Resales Markets

1964 . 1965

Green Calcined Green Calcined
Great Lakes_ . . ccccecaoo-- 60.29%, 41.09% 64.5% 388.69,
Republic.. .o ocoooooon 26.7 — 26.8 —_
*Mountaineer.cuoeeoca-- 8.7 27.5 4.2 23.8
*Collier. - oo ecceeeaean 3.7 17.3 2.6 22.0
*Am. Gilsonite. ..o oouu-- — 10.2 — 7.8

(Appendices B, C)
[B] Resale Exports to Europe
from the Gulf Coast Area
1964—9%, of Total 1965—% of Total

Green Calcined Green Calcined )
Great Lakes. o occocccmaann 93.4% 93.8% 79.6% 85.6%
*Reynolds. oo o cccceaeeon-- 5.1 1.6 2.6 13.8
*SAVA s -— —_ 17.8 —_
*Union Carbide.-.cco----. —_ 4.6 — .6
Republic. o cccvcceeeiceaae 1.6 —_ —

(See Appendices D and E)
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[C] All Exports to Japan for Resale

1964 1966
Green Calcined  Green Calcined
Great Lakes.___..__..__-. 76.5% 81.5% 84.3% 89.6%
(07) 157-) SR 15.0 11.0 8.5 8.0
Mitsulo e eeeeme s — — 1.9 —
Wilson._ . oo 8.5 7.5 5.8 2.4
TOTALS. .- 100.0% 100.09%, 100.0% 100.09%

Only Great Lakes and Collier exported to Japan from the West
Coast area both green and calcined coke in 1964 and 1965. When
so evaluated :

Resale Exports to Japan from the West Coast Area

1965 1964
Green Calcined Green Calcined
Great Lakes.. ... ..--__._. 88.2% 91.79%, 83.6% 88.19,
Collier_ o oo 11.8 8.3 16.4 11.9
TOTALS ... 100.09%, 100.0% 100.09%, 100.09,

(See Appendices F and G)
*Note: Asterisk indicates an inclusion as a ‘‘reseller”” a firm, the business of which
is not primarily to resell, but to produce or use, petroleum coke.

302. However, complaint counsel have stipulated to the accuracy
of the following relationships (GLCX93 and 94; Tr. 4424-4426) :

Percertage of U.S. Production of Petroleum Coke Subject to Great Lakes Carbon
Corporation Purchase Contracts

% of Alleged % of Total

Relevant Market Production

1964. e eeec e —————- 41.7% 27.39
1965 e eecdccccceee—camo———-n 41.49 27.1%
1969 . e eeeeccccccccm——a———— 24.5% 21.5%

Percentage of U.S. Production of Petroleum Coke Subject to Great Lakes Carbon
Corporation Commission Contracts

% of Alleged % of Total
Relevant Market Production
1964 o eeecmceuecceececcacmm—————- 0 0
1965 o ecemccaccccecaccam—————— 0 0
1969 o ececmccemceccccsacananan- 12.69% 8%

2. New Entry and Foreclosure

808. Although the term of the contract is insignificant when
entry appears relatively easy at all levels despite these contractual
terms, if there are substantial barriers to entry, then the longer
the contract, the more anticompetitive is the result (Phillips, Tr.
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4667-4669). The very nature of the business itself as heretofore
indicated with tendencies toward vertical integration, complica-
tions of coke disposal except to calciners in proximity, bulk re-
moval problems and high investment cost of entry, creates an
impediment or barrier to entry if contract terms are too long or
too short and incompatible with business necessity.

3. Nature and Reasonableness of Contract Terms and Conditions

304. No contract in issue, or in evidence, includes a provision
that the refinery producer shall refrain from dealing with compet-
itors of Great Lakes (CX 1-15, CX 45-53, CX 408417, CX 1238,
CX 1322-1327). Some contracts however do provide for the tak-
ing of the total output of a particular refinery.

305. Respondents American Oil, Continental Oil, Mobil Oil and
Sun Oil have sold petroleum coke to competitors of Great Lakes
(CX 16, CX 28, CX 29, CX 1236-1237).

306. No contract in issue provides that Great Lakes shall pur-
chase its entire petroleum coke requirements (i.e., Great Lakes
requirements) from a refinery producer.

307. Great Lakes purchases quantities of petroleum coke from
non-respondent refinery producers, including Atlantic-Richfield,
Champlin, Marathon, NCRA and Standard Oil of California (CX
13, CX 1288, CX 417,CX 8, CX 410-413,CX 14).

308. There are no contracts at issue evidencing respondents
operating several refineries deal on an exclusive basis with a pur-
chaser except in the sense that particular refineries enter into
total output contracts which is tantamount to exclusive contracts
with those refineries. Exclusive contracts may be a necessity to
insure refinery coke disposal in the absence of more than one
calciner within proximity capable of efficiently meeting disposal
requirements.

309. Unreasonably long-term contracts (i.e., 7-10 years) are
not required to meet long-term sales commitments. In this connec-
tion the following testimony is significant:

Q. * * * Am I correct in saying that you were able to obtain a commercial
contract for a period of two years?
A. Yes, sir. (Shinozaki, Tr. 4389).

* * * * * * *

Q. Based on your experience in dealing with the Japanese steel industry, do
you think you would be successful, sir, in offering them a contract for petro-
leum coke for, say two years? Do you think you could sell petroleum coke to
the Japanese steel industries for two years as you did in the first round?

A. Yes, I think so. (Shinozaki, Tr. 4391).
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310. Each calcining facility of Great Lakes is supplied by multi-
ple refinery sources, i.e., Port Arthur by Beaumont, Houston, Cor-
pus Christi, Texas City; Calumet by Lockport, Robinson, Coffey-
ville, Wichita; Enid by Ponca City, Tulsa, Amarillo, El Dorado,
ete. (Parker, Tr. 3560). Since numerous calcining facilities of
Great Lakes are supplied by multiple refinery sources, it would
appear there is no business necessity on the part of that caleciner
to have exclusive contracts at each of the multiple sources unless
refinery requirements make it necessary.

That 7 to 20 year long-term contracts normally are not a busi-
ness necessity is substantiated by the fact that, subsequent to the
commencement of this proceeding, Great Lakes entered into sev-
eral renewal contracts for the purchase of petroleum coke contain-
ing terms of three years or less (See CX 1324, Sunray DX O0il
Company, 3 years; CX 13822, Suntide Refining Company, 8 years:;
CX 1327, Texaco, 1 year). Significant also is the fact that several
contracts involving companies identified by Great Lakes as com-
petitors are for periods of three years or less (See, e.g., Republic
Coal & Coke Co.; CX 16 (American 0il), CX 37 (Mobil 0il), CX
42 (Sunray DX Oil Co.); Mitsui & Co.: CX 18 (ARCO); Air
Reduction Co.: CX 28 (Cities Service), CX 39 (Skelly 0il) ; and
Union Carbide: CX 1232, 1233 (Cities Service)). From the fore-
going, as heretofore stated, it would appear it is normally not a
business necessity to either Great Lakes or respondent refineries
to have long-term contracts in excess of three years unless equip-
ment construction involves a five-year payout period.

Furthermore, proof of the benefits of short-term, three year
maximum contracts is found with respondent Great Lakes itself.
From 1952 through 1967, NCRA sold its entire coke output to
Great Lakes under an initial ten year, five year extenion contract.
In 1967, after 15 years of foreclosure, Republic Coal & Coke out-
bid Great Lakes and obtained the NCRA output on a three year
contract. In 1970, after the termination of the latter contract,
Great Lakes was successful in regaining the NCRA coke.

311. Exclusive or total output contracts with a refinery are not
always essential to the efficient and economical operation of a coke
producing refinery. The overriding concern of respondent refinery
producers with regard to green petroleum coke is the assured
disposition of the complete output as produced. Evidence of rec-
ord, nevertheless, establishes that the assured removal of this
product may be met satisfactorily by the sale of the petroleum
coke to multiple purchasers (Dieudonne, Tr. 412; McKewon, Tr.
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450-451). Indeed, the evidence not only establishes that selling to
multiple purchasers may promote greater flexibility to the refinery
without significant increases in cost (Newman, Tr. 5125; Teitman,
Tr. 3431), but additionally shows that disposal to multiple custom-
ers is a regularly occurring business practice for several coke
producing refineries. Illustrative are the following refineries which
currently are, or in the past have, sold to more than one customer.

Number

Refinery 0 Reference
Purchasers
Cities Service (Lake Charles)._____._ 3 CX 24, 25, 26; Newman, Tr. 5213—
5215,
ARCO (Watson) oo oo 8 CX 17,18, 19; Evans, Tr. 4104-4105

Marathon (Robinson) ___________ 2 (X 36, 417; Evans, Tr. 4105
Mobil (E. St. Louis) ____________ 2-4° Evans, Tr. 4004 .
Mobil (Paulsboro) ______________ 2 Murray, Tr. 3952; MB, p. 35
Cities Service (E. Chicago) ______ 6 CX 23, 27,1305 f, 1307 f
Sunray DX (Dunean)._.______.__.__ 7 CX 118

Skelly (El Dorado)____________...__ 3 CX 89, 40, 420, 1305 o

Union Oil (Pure) (Toledo). .. _._._. 3-4 CX 1805g,1307 h

American Gilsor ite (Gilsonite)-_____ 2 CX 1307 3,0

Sinclair (Houston).__ . .__________. 2 Beatty, Tr. 4856-4857

312. The testimony of William J. Kemnitzer, an expert witness
called on behalf of all respondent refineries, demonstrates that all
contracts do not have to be on an exclusive or total output basis
with a refinery. It is indicated as follows:

Q. Now I take it from your testimony that a requirement of a full-output
agreement is satisfied where you have one or more purchasers of petroleum
coke at the refinery, who either singularly or collectively agree that they will
take every pound of petroleum coke produced at the refinery and remove it
from the premises. Is that accurate?
A. Well, I think so. If I understand your question, yes. (Kemnitzer, Tr. 4787).
Q. Let me assume there were two contacts for the production of the petroleum
coke produced at Beaumont and that they were split 50-50 so that on one day
you could have the rail cars that were going to go to one purchaser under the
coke drums and another day you could have the rail cars that were going to
go to another purchaser under the coke drums.

I take it from your testimony here that would be a perfectly feasible
operation?
A. May I ask you if you are assuming that the coke is all of the same quality?
Q. That over time the coke delivered to each one is of equal quality.

A. If the coke is of equal quality, yes * * * (Kemnitzer, Tr. 4788).
With regard to multiplicity, Kemnitzer testified :

HEARING EXAMINER BUTTLE: What is the trouble with multiplicity of
buyers? Is it scheduling, disposal or what?
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A. T don’t think there is any trouble at all. You could have multiplicity of
buyers up to a certain extent, providing they all operated under the same
contract verbatim. (Kemnitzer, Tr. 4761).

313. On the issue of an acceptable and average term of years for
contracts, Mr. Kemnitzer appeared to be saying with reluctance
that five years would be acceptable if it had to be and that five
years was the average period needed to amortize the cost of a new
coker but that he preferred a longer period for the higher output
cokers (Kemnitzer, Tr. 4749—4756).

314. Augmenting the illegal practices of respondents in entering
into excessively long-term total output or exclusive contracts is the
industry-wide practice in this regard which aggravates the anti-
competitive effect of such contracts of each respondent. Minimal
quantity of coke output is therefore an inappropriate defense in
the presence of an industry-wide practice even though unasso-
ciated with a combination and conspiracy.

CONCLUSIONS
A. Evidentiary Evaluation and Application of Law

1. Long Term Contracts for Purchase of Total Coke Output of a

Refinery—FE xclusivity

Long-term exclusive or requirements contracts to take all of the
relevant products 3 (i.e., industrial quality petroleum coke 2.8 per-
cent or less sulphur content) pursuant to a substantial or indus-
try-wide practice involving a large share of the market are inher-
ently suspect and potentially anticompetitive but not illegal per se
in the presence of business necessity and absence of adverse com-
petitive effect. Under the foregoing circumstances adverse compet-
itive effect or foreclosure may be imputed from evidence indicat-
ing the contracts are unreasonable because they exceed the term of
years required by business necessity since the purpose served can
only be to impede competition. Evidence of significant new entry
in the relevant market, however, may vitiate the inference or
presumption that the period of such contracts has an adverse
competitive effect. Lack of new entry on a comparable competitive
basis in the relevant market, of course, conversely, is negative
proof corroborative of the fact that the presumption or inference
may prevail. Excessively long-term exclusive, or take all of total
output contracts on the one hand tend to approach vertical inte-

5of a particular refinery
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gration which obviously is anticompetitive. On the other hand,
contracts for an inadequate term which fail to take cognizance of
business necessity are anticompetitive also since they foreclose
new entry or encourage vertical integration by refineries to assure
the efficient disposal of coke as a residue without inhibiting gaso-
line production.

If the exclusive long-term contracts are illegal, then participa-
tion in those contracts as a party makes either party to the con-
tract violative of Section 5. On the other hand, if a contract can be
justified as a business necessity by either party, neither of the
parties thereto is in violation thereof. In the absence of an alleged
combination and conspiracy, this hearing examiner has taken the
position that this case must be resolved as nine separate cases
since there are nine contracting respondents except that evidence
as to one respondent must be applied to all other respondents to
the extent that such evidence is reflective of an industry-wide
practice. Aggravation of the anticompetitive effect of the long-
term contracts or industry-wide practices is considered by the
hearing examiner from two perspectives: (1) does it aggravate
the effect of established anticompetitiveness; (2) does minimal
quantity marketing of the relevant product by any one respondent
affect competition in the presence of an industry-wide practice.
The record appears to evidence an affirmative answer. The anti-
competitive effect resulting from long-term contracts of each re-
spondent must be measured in terms not only of its own engage-
ment therein (which may or may not involve sufficient volume to
support a conclusion there has been a violation), but also in terms
of an industry-wide aggravating effect which has a tendency to
make contracts for minimal volume anticompetitive as a part of
the industry-wide mosaic, regardless of the absence of a combina-
tion and conspiracy. The Luria case seems to support this view as
follows: :

Some of the smaller mills such as Bucyrus and Edgewater object to their
inclusion in the Commission’s Order, claiming that their purchases are too
insignificant to be unlawful. We cannot separately view individual purchases
by those mills whose annual requirements are not quantitatively significant.
All contribute to the unlawful result and all should share in the consequences.
Luria Bros. v. FTC, 389 F.2d 847, 863 (3rd Cir. 1968).

Respondents have taken the position that they do not concede
long-term contracts to be an industry-wide practice. However, this
is inconsistent with their theory that long-term, exclusive con-
tracts or contracts to take all of the relevant product is a business
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necessity. If there is a business necessity in the industry, as
respondents claim, it must be an industry-wide practice as other-
wise held to be evidenced in the findings hereof.

In FTC v. Motion Picture Advertising Service Co., Inc., 344
U.S. 392 (1953), exclusive contracts for a duration of over one
year, and generally beneficial to both the purchaser and seller,
were found to constitute an undue restraint upon competition, and
were thus held unlawful under Section 5 of the Federal Trade
Commission Act. There, as here, use of long-term, exclusive type
contracts was a practice among a very substantial segment of the
industry. The Court held, with regard to the illegality of this type
business arrangement, that:

The point where a method of competition [exclusive contracts] becomes un-
fair will often turn on the exigencies of a particular situation, trade practices
or the practical requirements of the business in question. (344 U.S. at 396)

The above citation applied to the findings supported by the
evidence herein, establishes that long-term, exclusive contracts of
the type in issue (i.e., 7 to 20 years) are neither reasonable nor
necessary to the quality petroleum coke industry. On the contrary,
the evidence indicates that the practical requirements of the in-
dustry justify total output contracts no longer than three years or
five years to cover a normal payout period for newly constructed
plant and equipment, and to encourage new entry. These periods
are for the most part currently adopted by the industry for con-
tract purposes, although formerly from 7 to 20 years.

Unlike the factual circumstances in United States v. El Paso
Natural Gas Co., 876 U.S. 651 (1964), the investment in coking or
calcining equipment is significantly less than that required for the
construction of natural gas pipeline facilities. Consequently, such
investment in cokers or calciners can be justified through con-
tracts of shorter duration than those sanctioned in El Paso.

The practicalities and realities of the petroleum coke industry
frequently, although not always, permit the sale of that product to
multiple customers without the necessity of contracting for the
total output of a particular refinery which is tantamount to exclu-
sivity.

In Tampa Electric Co. v. Nashwville Coal Co., 365 U.S. 320, 334
(1961), a 20 year contract for the supply of coal was held lawful,
the Court concluding that “* * * at least in the case of public
utilities the assurance of a steady and ample supply of fuel is

%4.e. in some instances for periods of seven or more years.



1624 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 82 F.T.C.

necessary in the public interest *** otherwise consumers are left
unprotected against service failures owing to shutdowns; and in-
creasingly unjustified costs might result in more burdensome rate
structures eventually to be reflected in the consumer’s bill.” The
obvious concern of the Court for the overriding needs of the con-
sumer public, as voiced in Tampa, is plainly not served in the
instant matter where the record clearly established (1) an unlim-
ited restrictive and anticompetitive method of distribution of a
raw material from source to ultimate user, and (2) a distant
relationship between the ultimate consumer public and the proces-
sors and sellers of petroleum coke as a raw material. Additionally,
factual circumstances absent in Tampa, and upon which the Court
relied heavily, such as a seller with a dominant position in the
market as was found in Standard Fashion Co. v. Magrane-Hous-
ton Co. 258 U.S. 346 (1922), and an industry-wide practice of
relying on exclusive contracts, as in Standard Oil Co. of California
v. United States, 337 U.S. 293 (1949), are present in the case
herein.” Furthermore, in Tampa, the alleged illegal act applied to
only one contract involving less than 1 percent of the total mar-
keted production in the relevant market; the instant matter in-
volves numerous contracts and an industry-wide practice of exclu-
sive or total output of refinery contracts, the effect of which is to
foreclose a substantial percent of the relevant market where there
has been in many instances no business necessity therefor.
» The vice to the challenged long-term contracts is the foreclosure
of access to supply, thus reducing the potentiality of entry by
other prospective competitors, and the establishment of barriers to
entry. (Phillips, Tr. 4615-16, 4670-71, 4697-99; Folsom, Tr.
5287-89) In this regard it is significant that the exclusive contrac-
tual practices of Great Lakes appear to have had a greater anti-
competitive effect than those of others in the industry because of
their dominance as evidenced regardless of cause (¢.e., efficiency or
otherwise). There may be some error in the statistics in this
regard. Statistics are often faulty but they may at least as here be
sufficiently accurate to afford reasonable approximation of results
when one considers all of the circumstances evidenced. Even
though others may presently be equally dominant, which respon-
dents urge, the effect of the concentrated industry on the market

7 Contrary to the contention of respondent Great Lakes (Great Lakes Brief, p. 14), other
companies in the petroleum coke business did in fact utilize long-term contracts in order to
meet the practices of using long-term contracts existing elsewhere, & practice initially instituted
by Great Lakes. (Roberts, Tr. 1235, 1237-38)
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is greatly enhanced by the practices of Great Lakes and other
respondents. That the practices have recently ceased in the pres-
ence of government surveillance cannot be determinative of viola-
tion. Furthermore, respondent counsel still urge the probable need
of total output contracts of over seven years at their business
discretion. Business convenience does not constitute business justi-
fication.

2. Relevant Product Market

It is alleged that the relevant product market in this proceeding
consists of the purchase and sale of industrial quality petroleum
coke. For the purposes of this proceeding, industrial quality petro-
leum coke has been defined by complaint counsel as that petroleum
coke containing not more than 2.8 percent sulphur by weight. (Tr.
264-265, 533-39, 3115-3125)

The purpose of market definition is “to recognize competition
where, in fact, competition exists” Brown Shoe Co. v. United
States, 370 U.S. 294, 326 (1962). Determination of the market is
necessary to provide a meaningful basis for analysis of competi-
tive effects. It is not an abstract or academic exercise and, for this
reason, the decisions uniformly direct us to the “trade realities”
for lines of commerce. United States v. Philadelphia National
Bank, 874 U.S. 321, 357 (1963).

Counsel supporting the complaint have the burden of proving
that the product market so defined is an “area of effective competi-
tion” for antitrust purposes. Brown Shoe Co. v. United States, 370
U.S. 294 (1962) ; Columbia Broadcasting System, Inc. v. F.T.C.,
414 F.2d 974, 978 (7th Cir. 1969). As the Court stated in the
Brown Shoe case, 370 U.S. at 325:

The boundaries of [a product market for antitrust purposes] may be deter-
mined by examining such practical indicia as industry or public recognition
of the sub-market as a separate economic entity, the product’s peculiar char-
acteristics and uses, unique production facilities, distinct customers, distinct
prices, sensitivity to price change and specialized vendors.

The alleged product market is recognized as a separate economic
entity by industry sources as demonstrated by a product prefer-
ence on the part of major industries.

The relevant product (i.e., quality coke) is also characterized by
a distinctive price range if nonquality variables are eliminated
(e.g., transportation costs, etc.).

Petroleum coke which has been excluded from the relevant mar-
ket exerts some but not significant competitive influence on the
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“relevant” product since buyers among quality coke users some-
times blend nonquality coke with the “relevant” quality coke to
achieve low sulphur content. This is also corroborative of the
preferred industrial utility of low sulphur coke.

3. Relevant Geographic Market

Contrary to respondents’ contention, the “West Coast and Gulf
Coast” are relevant geographic submarkets in that production fa-
cilities located within their boundaries are in close proximity to
ocean shipping ports making such production a relevant product
economically not only suitable for export to Japan and Europe,
but utilized for that purpose. The evidence shows that the West
and Gulf Coasts of the United States are economically separable
as sources of supply for foreign customers. Sales of coke from
other ports and foreign countries may be competitive with exports
. from the West and Gulf Coasts but this is not significantly rele-
vant to competition within the West Coast and Gulf Coast mar-
kets.

4. Interstate Commerce

Typical of all refinery respondent contentions is that of Mobil
which asserts that no jurisdiction is here present because Mobil’s
conduct has occurred intrastate, was not in commerce, and thus
not subject to nor recognizable under the Federal Trade Commis-
sion Act.

As stated by complaint counsel, the fundamental defect inherent
in this contention made by all respondent refinery producers is
manifest in this conclusion of law by Mobil. The anticompetitive
conduct which is the subject of the complaint in this matter is the
practice by these respondents of using long-term (7-20 years)
exclusive, total output contracts in the sale of industrial quality
petroleum coke to Great Lakes. These contracts constitute the
fundamental practice which constitute the charged unfair method
of competition “in commerce.”

The anticompetitiveness present is caused by the nature of these
contracts, and not by particular f.o.b. deliveries intrastate. In the
context of this case, the f.o.b. deliveries of the type here present,
being (1) an integral part of the overall refinery operation and
(2) made pursuant to exclusive, total-output, long-term contrac-
tual commitments, are themselves in the flow of commerce.

The inappropriateness of respondents’ position is illustrated by
the fact that if each such delivery of coke was not pursuant to a
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long-term exclusive total output contract but rather each a f.o0.b.
spot-type sale, to various multiple purchasers, then the decision in
F.T.C. v. Bunte Bros., Inc., 312 U.S. 349 (1941) might be applica-
ble to this situation.

In Ford Motor Co. v. F.T.C., 120 F.2d 175, 183, the Court
states:

The Federal Trade Commission Act was enacted under the power of
Congress to regulate interstate and foreign commerce and by its express terms
(Section 4, 15 U.S.C.A. § 44) deals only with such commerce. Interstate com-
merce includes intercourse for the purpose of trade which results in the
passage of property, persons or messages from within one state to within
another state. All of those things which stimulate or decrease the flow of
commerce, although not directly in its stream, are essential adjuncts thereto
and the Congress has power to confer on the Federal Trade Commission their
regulation. Stafford v. Wallace, 258 U.S. 495, 516, 42 S.Ct. 397, 66 L. Ed. 735,
23 A.L.R. 229

Contract negotations here are clearly within the scope of this case.

B. The American Oil Company, Maryland, as a Proper Party—
Motion To Dismiss

The American Oil Company, a Maryland corporation, has con-
sistently maintained prior to and throughout the proceeding that
it did not manufacture or sell petroleum coke to the Great Lakes
Carbon Corporation from any refinery under the contracts com-
plained of herein. However, it did enter into a long-term contract
with Great Lakes for the sale of coke and then did arrange for an
assignment of the contract to its wholly-owned subsidiary with the
approval of Great Lakes before delivery of coke was due.

As indicated by respondent American Oil at page 6 of their
motion to dismiss it is stated :

The contract covering the only sale of petroleum coke complained of as
having been made by this respondent was effectively assigned to The Amer-
ican Oil Company, a Texas corporation, in October 1959, prior to the effective
date of such contract (i.e., January 1, 1960) and prior to any petroleum coke
being produced and/or delivered pursuant thereto. The validity of the contract
and of the assignment is uncontroverted and is not in issue in this proceeding.
Such documents CX 1la-1i, CX 414 a-b and CX 415, were offered into evidence
by complaint counsel for the truth of their contents and were so received by
the Hearing Examiner. Transcript 91, 194, 3132; also see Addenda 1 & 3 to
transcript of 2/1/71 (stipulations of complaint counsel as to validity of con-
tract and assignment).

The assignment is conclusive of the fact that this respondent en-
tered into a long-term contract with Great Lakes and arranged for
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the assignment thereof and delivery of oil from the refinery of its
controlled subsidiary, the American Oil Company of Texas.

Not even exercise of some degree of supervision by a 100 per-
cent stockholder is sufficient to render a subsidiary the instrumen-
tality or alter ego of a corporation. “That a stockholder should
show concern about the company’s affairs, ask for reports, some-
times consult with its officers, give advice, and even object to its
proposed action is but the natural outcome of a
relationship.* * *” U.S. v. Elgin J. & E. Ry., 298 U.S. 492,
503-504 (1936). Even the fact that the Parent considers its sub-
sidiaries to be members of a “family” does not destroy the sepa-
rate existence of each member. New Orleans & N. E. Ry. Co. v.
Hewett, 341 F.2d 406, 408 (5th Cir 1965).

Where corporations are concerned, therefore, any court or
agency is bound by the general rule that the corporate entity must
be recognized and upheld, unless specific unusual circumstances
warrant an exception. There are specific unusual circumstances
present in the instant case.

As stated by the court in Steven v. Roscoe Turner Aeronautical
Corporation, 324 F.2d 157 (7th Cir. 1963), at 160: “In order to
establish that a subsidiary is the mere instrumentality of its par-
ent, three elements must be proved: Control by the parent to such
a degree that the subsidiary has become its mere instrumentality ;
fraud or wrong by the parent through its subsidiary, e.g., torts,
violation of a statute or stripping the subsidiary of its assets; and
unjust loss or injury to the claimant such as insolvency of the
subsidiary.”

Respondent American Oil fails to recognize that unusual cir-
cumstances are present here involving their original contractual
relationship with Great Lakes and its imposition of responsibility
thereunder upon their wholly-owned Texas company pursuant to
their arranged assignment with Great Lakes. It is the contract
that is in issue here, not the delivery of coke under an assigned
contract sponsored by the parent company. The American Oil mo-
tion to dismiss must therefore be denied.

C. Claimed Prejudice by Respondent Mobil Oil Company

Counsel for Mobil Oil assert that they have been misled as to the
theory of complaint counsel’s case asserted in the Statement of
Issues and in subsequent argument as follows:

1. The illegal acts, practices or methods charged in the complaint consist
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not of the conduct of an individual respondent refinery producer alone but of
the aggregate, multi-state conduct of all respondent refinery producers.

2. Where, as here, specific unfair conduct charged as to each respondent
refinery producer is not illegal standing alone but rather only in the aggre-
gate constitute the alleged violation.

There is no merit to this contention. The hearing examiner has
since the beginning of trial made the issues clear on the record.
The charges alleged in the complaint are not dependent on proof
that no violation of Section 5 is present in the absence of indus-
try-wide aggravation. To the contrary, the hearing examiner has
made it clear that the case as to each respondent must be evalu-
ated separately. In some instances if take-all output contracts
involve substantial product volume, this may be anticompetitive in
and of itself. If the volume contracted for is minimal aggravation
of anticompetitiveness because of an industry-wide practice of
long-term exclusive refining—calciner contracts may also result in
a Section 5 violation.

Furthermore, the hearing examiner is not bound by statements
of counsel but the issues raised by the pleadings concerning which
there has been no doubt in this case. Additionally, complaint coun-
sel have indicated at the post-hearing conference they agree with
the hearing examiner’s version of the issues in this case of which
respondents have been fully apprised as reflected by the plead-
ings and statements of the hearing examiner before and during
the trial.

D. Scope and Requirements of Order

The evidence seems to be clear that although 7 to 20 year con-
tracts to take all of the relevant product from particular refineries
heretofore has been prevalent perhaps prior to Commission sur-
veillance, that currently three, four, and five year contracts pre-
vail especially among respondents. Furthermore, Mr. Kemnitzer
has testified that although 10-year contracts where new calciners
were installed would relieve anxiety, five years would be accepta-
ble if it had to be. Where new equipment is involved, there is a
basis for protecting a five-year payout period either as to cokers
or calciners and it would appear that three-year contracts would
be sufficient otherwise to insure efficient and continuous disposal
of coke without interfering with the manufacture of gasoline.
This, in any event, is becoming a current practice which in and of
itself is evidence reflective of business necessity although respon-
dents contend ten years may be necessary for purposes of amorti-
zation.
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Nevertheless, it is apparent that non-respondent refineries or
calciners may seek exclusive contracts of over three to five years
and respondents should be afforded the opportunity to compete
with longer term non-respondent contracts on notice to the Com-
mission. The effect of this will be to afford the Commission full
opportunity of policing and prohibiting violative contracts among
respondents. Permitting five-year terms where new equipment is
involved as heretofore indicated will also have the effect of encour-
aging and protecting new entry and will discourage vertical inte-
gration which is obviously anticompetitive since it will destroy the
separate market entirely.

On the question of exclusivity, requiring that justification there-
for be filed with the Commission, would seem appropriate to en-
courage selling coke to multiple buyers if this can be accomplished
by appropriate scheduling and because of the proximity of more
than one available calciner to refineries.

Accordingly, premised upon the findings and conclusions herein,
Section 5 of the Federal Trade Commission Act has been violated
and the following order shall issue.

ORDER

It is ordered, That respondent Great Lakes Carbon Corporation
shall on or before December 31, 1972, with each petroleum refiner
with which it presently has a contract to purchase the full amount
of the regular green industrial gquality petroleum coke production
at a refinery in the United States extending more than three years
beyond the effective date of this order, execute an amendment
reducing the term of such contract to a period no longer than
three (3) years from the effective date of such amendment. As
used in this order the term regular green industrial quality petro-
leum coke (hereafter referred to as “petroleum coke”) is as de-
fined in the complaint and does not include needle coke.

It is further ordered, That respondent Great Lakes Carbon
Corporation, its officers, directors, representatives or employees,
successors and assigns, directly or through any corporate or
other device, in connection with the purchase in commerce, as
“commerce” is defined in the Federal Trade Commission Act,
of petroleum coke, do forthwith cease and desist from enter-
ing into any contract or agreement, express or implied, on
entering into any commission contract or agreement, with any
petroleum refiner to purchase the full amount of petroleum coke
produced at any refinery in the United States unless the term of
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such contract or agreement shall be for five (5) years or less in
the event new calcining or coking equipment has been or is to be
installed by either of the contracting parties and unless any period
thereof, otherwise shall be for three (3) years or less. Great Lakes
Carbon Corporation may meet in good faith any offers for longer
periods of years made to petroleum refiners by other actual or
prospective purchasers of petroleum coke for the full amount of
petroleum coke produced at a refinery; Provided, however, That
when an offer is made by a new entrant into the petroleum coke
business in the United States, who is not otherwise a user of
petroleum coke and who requires such coke in connection with the
initial construction and operation of a facility to calcine petroleum
coke in the United States, Great Lakes Carbon Corporation may
not meet the offer of such new entrant to purchase for a period in
excess of five years petroleum coke produced at a refinery or
refineries not designated in the complaint. This proviso shall be in
effect for a period of ten years from the entry of this order, and
shall be applicable to the offer or offers of any such new entrant
for the production of any single such refinery, or of multiple
refineries when necessary to assure such new entrant of not more
than 200,000 tons plus or minus ten (10) percent of petroleum
coke. Great Lakes Carbon Corporation may contract to purchase
petroleum coke from any refinery, including respondents’ refiner-
ies, in the quantities and for such period of years as are necessary
to meet in good faith a competitive offer to supply Great Lakes
Carbon Corporation’s actual or potential customers. Great Lakes
Carbon Corporation may contract to purchase such coke for resale
as fuel for the period of years necessary to fulfill a contract to
supply petroleum coke for use as fuel substitute for coal, heating
oil, or natural gas. In the event that Great Lakes Carbon Corpora-
tion enters into any such contract for more than three (3) years,
it shall within thirty (80) days after the execution of such con-
tract file a report with the Federal Trade Commission setting
forth the circumstances relating thereto.

It is further ordered, That respondent Great Lakes Carbon Cor-
poration shall not renew or extend any existing contract for the
purchase of the full production of petroleum coke at any refinery
more than six (6) months prior to the termination of the contract
being renewed or extended.

It is further ordered, That within sixty (60) days from the
effective date of this order, respondent Great Lakes Carbon Corpo-
ration shall submit to the Federal Trade Commission a report in
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writing setting forth in detail the manner in which it intends to
comply with this order and within thirty (80) days after the end
of each year, shall file a report in writing, identifying each refin-
ery in the United States with which Great Lakes Carbon Corpora-
tion entered into a contract to purchase the full output of petro-
leum coke during the previous calendar year and specifying the
period of years covered by any such contract. Within thirty (30)
days after the end of each five (5) year period during which this
order is in effect Great Lakes Carbon Corporation shall file a
report in writing listing each of the refineries with which it has a
contract to purchase petroleum coke together with a copy of each
such contract and the quantities and quality of petroleum coke
purchased annually thereunder from each such refinery. Such five-
year reports shall not become a part of the public record.

It is further ordered, That respondents, American Oil Company,
Colorado Oil and Gas Corporation, Continental Oil Company,
CRA, Inc., Mobil Oil Company, Sun Oil Company, Suntide Refin-
ing Company, and Texaco, Inc. (hereinafter referred to as respon-
dent oil companies), shall each, on or before December 31, 1972,
execute an amendment with respondent Great Lakes Carbon Cor-
poration reducing to a period not in excess of three (3) years
from effective date of such amendment the term of any contract
then in existence for the purchase of the full amount of petroleum
coke produced at the refineries designated in the complaint, to
wit:

American Oil Company, a Texas Corporation: Texas City,
Texas refinery

Colorado Oil and Gas Corporation: Wichita, Kansas refinery

Continental Oil Company : Ponca City, Oklahoma refinery

CRA, Inc.: Coffeyville, Kansas refinery

Mobil Oil Company : Beaumont, Texas refinery and Torrance,
California refinery

Sun Oil Company: West Tulsa, Oklahoma refinery

Suntide Refining Company, subsidiary of Sun Oil Company:
Corpus Christi, Texas refinery

Texaco, Inc.: Amarillo, Texas refinery; Caspar, Wyoming re-
finery ; Lockport, Illinois refinery; and Port Arthur, Texas
refinery. A

It is further ordered, That respondent oil companies, their
officers, directors, representatives or employees, successors and
assigns do forthwith cease and desist from entering into any con-
tract or agreement, express or implied, to sell the full amount of
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petroleum coke produced at any refinery designated in the com-
plaint unless the original term of such contract or agreement shall
be for five (5) years or less in the event new calcining or coking
equipment has been or is to be installed by either of the contract-
ing parties and unless any period thereof otherwise shall be for
three (8) years or less. Respondent oil companies may meet in
good faith any offer by a coke producer to supply the full amount
of petroleum coke from a refinery not designated in the complaint
for a period of years longer than that provided for in this order,
and respondent oil companies may contract to sell petroleum coke
for such term as is necessary to meet in good faith such offer.
Provided, however, That when an offer is made to sell, for a
period in excess of five years, petroleum coke produced at a refin-
ery or refineries not designated in the complaint to a new entrant
into the petroleum coke business in the United States, who is not
otherwise a user of petroleum coke and who requires such coke in
connection with the initial construction and operation of a facility
to calcine petroleum coke in the United States, no respondent oil
company may meet such offer, with petroleum coke produced at
refineries designated in the complaint. This proviso shall be in
effect for a period of ten years from the entry of this order, and
shall be applicable to the offer or offers to any such new entrant
for the production of any single refinery, or of multiple refineries
not designated in the complaint, when necessary to assure such
new entrant of not more than a minimum of 200,000 tons plus or
minus ten percent (10%) of petroleum coke.

It is further ordered, That respondent oil companies shall here-
after not enter into any contracts for the sale of the full produc-
tion of petroleum coke of a refinery with one purchaser only with-
out submitting a written justification therefor to the Federal
Trade Commission.

It is further ordered, That respondent oil companies shall not
renew or extend any existing contract for the purchase of the full
production of petroleum coke at any refinery more than six (6)
months prior to the termination of the contract being renewed or
extended.

It is further ordered, That, during the effective period of this
order, respondent oil companies shall submit to the Federal Trade
Commission within thirty (30) days following execution a copy of
each new contract entered into and a copy of any agreement to
renew an existing contract, and such copies shall not become part
of the public record.
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It is further ordered, That the provisions of this order shall not
apply to any contract relating to the sale of petroleum coke pro-
duced at the refineries designated in the complaint when said coke
is to be used as fuel substitute for coal, heating oil or natural gas.

This order shall terminate and cease to be effective twenty years
from the date of entry of this order, except as otherwise provided
herein. '

CHART APPENDICES

A—Total United States Production of Green Industrial Quality Petroleum
- Coke Containing Less Than 2.8% Sulphur For The Years Indicated.

B—Tabulation Showing 1964 Domestic Sales of Green and Calcined Petroleum
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sellers and Refineries Not Fully Committed.

C—Tabulation Showing 1965 Domestic Sales of Green and Calcined Petroleum
Coke Containing Not More Than 2.8% of Sulphur By Weight, by Re-
sellers and Refineries Not Fully Committed.

D—Tabulation Showing Exports to Europe and Exports to Europe From
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E—Tabulation Showing Exports to Europe and Exports to Europe From
Gulf Coast During 1965 of Green and Calcined Petroleum Coke Contain-
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F—Tabulation Showing Exports to Japan and Exports to Japan From West
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Not More Than 2.8% Sulphur by Weight. -
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Coast During 1965 of Green and Calcined Petroleum Coke Containing
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APPENDIX A

Great Lakes Carbon Corp., et al.—D. 8805
Total United States production of Green Industrial Quality Petroleum

Coke containing less than 2.8% sulphur for the years indicated

1635

1964 1965 1969
Identity and Location of Refinery Production Per- Production Per- Production Per-
Production Committed to Great Lakes In Short ceat InShort cent In Short cent
Tons Tons Tons
American Qil, Texas City, Texas_._...... 149,166 4.0 184,101 4.8 151,000 2.4
Colorado Oil & Gas, Wichita, Kansas__... 30,217 0.8 27,260 0.7 32,508 0.5
Continental Qil, Ponca City, Oklahoma... 130,139 3.5 122,802 3.2 107,263 1.7
CRA, Inc., Coffeyville, Kansas.___.._...__ 63,148 1.7 69,077 1.8 67,816 1.1
Mobil OQil, Torrance, California_ - 499,686 13.8 501,094 12.9 792,000 12.4
Mobil Oil, Beaumont, Texas___...._...._. 188,000 7.6 281,120 7.2 -0- -0-
NCRA, McPherson, Kansas_____________ 75,888 2.0 80,070 2.1 -0- -0-
Sun Oil (Sunray), West Tulsa, Oklahoma. . 65,988 1.7 60,008 1.6 101,001 1.6
Suntide Refining, Corpus Christi, Texas._. 68,306 1.8 79,375 2.0 86,567 1.4
Texaco, Inc., Lockport, Illinois. . _.._.._ 94,265 2.5 85,832 2.2 97,825 1.5
Texaco, Inc., Amarillo, Texas______.__.... 26,290 0.7 29,640 0.8 83,744 0.5
Texaco, Inc., Port Arthur, Texas. - 57,750 1.5 60,290 1.6 26,843 0.4
Texaco, Inc., Casper, Wyoming_._. - 47,554 1.8 47,969 1.2 47,402 0.7
Atlantic Richfield, Houston, Texas__.___... -0 -0~ -0~ -0~ 40,190 0.6
Standard Oil (California), El Segundo,
California_ . - oo aieciaeea s -0— -0- ~0—- -0- 320,000 5.0
Texaco, Inc., Los Angeles, California_____ ~0- -0- ~0- -0~ 485,545 7.6
* Champlin Qil, Enid, Oklahoma.__... -0- -0 -0- -0~ 38,530 0.6
Marathon Oil, Robinson, Illinois -0- -0- -0— -0- 50,000 0.8
1,596,397 42.4 1,628,639 42.1 2,478,234 88.8
Production Committed to Others
(Purchasers)
Champlin Oil, Enid, Oklahoma (Swiss
Aluminum) . o oo aoi oo 46,433 1.2 40,422 1.0 -0~ -0-
Marathon Oil, Robinson, Illinois (Union
Carbide)___._.. ceemmecmcecscooaas. 108,878 2.9 119,923 3.1 85,190 1.3
American Oil, Whiting, Indiana (Republic) 132,893 3.5 129,284 3.3 60,000 0.9
American Oil, Sugar Creek, Missouri
(Republie) oo vcme e 90,000 2.4 88,614 2.3 106,000 1.7
Citjes Service, Lake Charles, Louisiana
(Sava, MitSui) eooooeocoeoeooee oo -0- —0- 81,504 2.1 324,628 5.1
Continental Oil, Lake Charles, Louisiana
(Union Carbide) ... ... ____ 41,238 1.1 40,365 1.0 ~0- =0-
Gulf Oil, Port Arthur, Texas (Alcoa)__... 178,572 4.7 170,186 4.4 171,000 2.7
Humble Oil, Baton Rouge, Louisiana
(ReyNOldS) - - s 368,447 9.8 844,000 8.9 687,000 10.0
LaGloria Oil, Tyler, Texas (Alcoa)__.._.__ 28,440 0.7 29,081 0.8 33,000 0.5
Midland Coop, Refinery, Cushing, Okla-
homa (Republic)_ -..woooooooo . —0- ~0— —0— —0- 12,000 0.2
Mobil Oil, Trenton, Mlchlgan_ (Republic) ... 84,849 2.3 84,697 2.2 76,000 1.2
Mobil Oil, East St. Louis, Missouri
(Union Carbide)--oocccocoeooo ... 106,654 2.8 106,957 2.8 129,000 2.0
NCRA, McPherson, Kansas (Republic)_.. -0- -0- -0- ~0- 103,282 1.6
Shell Oil, Noreo, Louisiana (Kaiser)______ ~0- -0- 24,701 0.6 236,000 3.7
Standard Oil (Ohio), Lima, Ohio (Moun-
taineer) o - - c-eaemecamomo . 70,093 1.9 97,139 2.5 127,000 2.0
Standard Oil (Ohio), Toledo, Ohio (Moun-
t2ineer) - - ocevoooeiemcmeeo L. 110,738 2.9 108,206 2.8 157,960 2.5
Sunray DX (Sunray), Duncan, Oklahoma
(Republic)..ocoo.-- ceereeccaaamaecan 97,056 2.6 97,976 2.6 130,169 2.0
Union 0Oil, Oleum, California (Republic).. 217,975 5.8 241,254 6.2 316,000 4.9
Atlantic Richfield, Watson, California
(Wilson, Mitsui, Harvey)______.__.____ -0- -0~ -0- -0~ 676,000 10.6
Tenneco, Chalmette, Louisiana (Kaiser)... -0- -0- -0- -0- 98,167 1.5
1,682,266 44.6 1,804,308 46.6 3,478,396 54.4
Production Not Fully Committed
American Gilsonite, Gilsonite, Colorado__. 153,824 4.1 141,660 3.6 **101,413 1.6
Cities Service, East Chicago, Indiana 4.5 *150,813 3.9 177,612 2.8
Skelly Oil, El Dorado, Kansas_._..... 3.6 *103,580 2.7 *154,000 2.4
Union Qil (Pure), Toledo, Ohio___________ 0.8 42,551 1.1 -0- -0-
487,857 13.0 438,104 11.3 433,025 6.8
GRAND TOTAL..._...o...._.. 3,766,570 100.0 3,871,051 100.0 6,389,655 100.0

Source: CX 1294, 1295, 1296.
*Denotes partially comitted pursuant to a contract.

**All green production sold as calcined petroleum coke,
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Tabulation showing exports to Europe and exports to Europe from Gulf Coast
during 1964 of Greer and Calcined Petroleum Coke containing not more than 2.89,
sulfur by weight

Exports to Europe

Green Petroleum Coke

Calcined Petroleum Coke

Total tons Percent Total tons Percent
Great Lakes Carbon._____. 255,183 79.0 290,060 84.8
Collier Carbon_._..____._. - —_ 5,200 1.5
H.R.Defler.oco....__. 3,866 1.2 — —
Republie Coal & Coke..... 2,919 .9 — —
Reynolds Metals_______... 9,917 3.1 5,000 1.5
Swiss Aluminum_______._. 46,433 14.3 — —_
Union Carbide.._______... — — 14,030 4.1
Union Oil (Toledo)-—-o---- 4,878 1.5 — —
Wilson Carbon_....__._.... - — 27,614 8.1
Total ..o eeeeoaoe 323,196 100.0 841,904 100.0
Exports to Europe from Gulf Coast
Green Petroleum Coke Calcined Petroleum Coke
Total Tons Percent Total Tons Percent
Great Lakes Carbon_..___. 181,719 93.4 288,462 93.8
Republic Coal & Coke._..- 2,919 1.5 — —
Reynolds Metals._ ... 9,917 5.1 5,000 1.6
Union Carbide_.._--.---_ - — — 14,030 4.6
Total.oeccceeeeea- 194,555 100.0 307,492 100.0

Source: CX 1305 V—1305 AE.
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APPENDIX E

Tabulation showing exports to Europe and exports to Europe from Gulf Coast
during 1965 of Green and Calcined Petroleum Coke containing not more than
2.8%, sulphur by weight

Exports to Europe

Green Petroleum Coke Calcined Petroleum Coke
} Total Tons Percent Total Tons Percent
Great Lakes Carbon...__.. 305,002 68.9 295,500 68.8
Collier Carbon._.__.___.._ — — 6,382 1.5
H.R.Defler. oo oo 3,872 .9 — —
Republic Coal & Coke..__._ 4,121 .9 — —
Reynolds Metals Coo.._... 9,099 2.1 46,696 10.8
SAVA .. 61,370 13.9 — —_
Swiss Aluminum.___.______ 40,422 - 9.1 — —
Union Carbide Corp....... — — 38,798 9.0
Union Oil (Toledo)..______ 14,385 3.3 — —
Wilson Carbon Co____.____ 4,109 .9 42,380 9.9
Total.. oo 442,380 100.0 429,756 100.0
Exports to Europe From Gulf Ccast
Green Petroleum Coke Calcined Petroleum Coke
Total Tons Percent Total Tons Percent
Great Lakes Carbon__.___. 274,588 79.6 289,500 85.6
Reynolds Metals Co...._.. 9,099 2.6 46,696 13.8
SAVA ... 61,370 17.8 —_ —_
Union Carbide Corp----.-- — — 2,000 .6
Totalo . oo~ 345,057 100.0 338,196 100.0

Source: CX 1307 Y—1307 AJ.
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APPENDIX F

Tabulation showing exports to Japan and exports to Japan from West Coast during
1964 of Green and Calcined Petroleum Coke containing not more than 2.8%
sulphur by weight

Exports to Japan

Green Petroleum Coke Calcined Petroleum Coke

Total tons Percent Total tons Percent
Great Lakes Carbon...._._ 255,147 76.5 123,397 81.5
Collier Carbon (Ishiyama)._. 50,102 15.0 16,700 11.0
Wilson Carbop._....._.._. 28,403 ‘ 8.5 11,286 7.5
Total oo oo 333,652 100.0 151,383 ©100.0

Exports to Japan from West Coast

Green Petroleum Coke Calcined Petroleum Coke
Total Tons Percent Total Tons Percent
G‘reat Lakes Carbon_______ 255,147 83.6 123,897 88.1
Collier Carbon (Ishiyama).. 50,102 16.4 16,700 11.9
Totalao . oo 305,249 100.0 140,097 100.0
Source: CX 1305 af-aj.
APPENDIX G

Tabulation showing exports to Japan and exports to Japan from West Coast during
1965 of Green and Calcined Petroleum Coke containing not more than 2.8
sulphur by weight

Exports to Japan

Green Petroleum Coke Calcined Petroleum Coke
Total Tons Percent Total Tons Percent
Great Lakes Carbon.______ 252,867 84.3 138,078 89.6
Collier Carbon (Ishiyama).. 25,591 8.5 12,415 8.0
Mitsui & Co., Inc...__._._ 5,815 1.9 — —
Wilson Carbon. .o oo 15,949 5.8 - 3,692 2.4
Totaleeeccoeeeeea 300,222 100.0 154,185 100.0

Exports to Japan From West Coast

Green Petroleum Coke Calcined Petroleum Coke

Total Tons Percent Total Tons Percent
Great Lakes Carbon_._____ ' 191,929 88.2 137,627 91,7
Collier Carbon (Ishiyama).. 25,591 11.8 12,415 8.3
Total ... _____ 217,520 100.0 150,042 100.0

Source: CX 1307 ak-ap.
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A—Answer

AO—American 0il Co.
C—Complaint
COL~—Colorado 0il & Gas Co.
CON-—Continental 0il Co.
GLC—Great Lakes Carbon Corp.
MO—Mobil Oil Co.
PHC—Prehearing Conference
R—Respondent

SO—Sun 0il Co.
SR—Suntide Refining Co.
T—Texaco, Inec.

X—Exhibit

DEFINITION APPENDIX

Reference to “long-term contracts” used generally (i.e. without term identi-
fication) in findings and conclusions applies to any contracts for a term of
several years and does not apply only to contracts of 7 to 20 years alleged in
the complaint to be anticompetitive. :

OPINION OF THE COMMISSION

BY MACINTYRE, Commissioner :

This matter is before the Commission on appeal from an initial
decision of an administrative law judge (hearing examiner) in
which it was found that respondent Great Lakes Carbon Corpora-
tion, a processor and reseller of petroleum coke, and eight (8) oil
refining companies,! have violated Section 5 of the Federal Trade
Commission Act, 15 U.S.C. 45, through the use of certain long-
term contracts in the purchase and sale of such coke.. The adminis-
trative law judge issued an order requiring a reduction in the
duration of those contracts from the seven (7) to twenty (20)
year periods currently in use to periods of no more than three (3)
to five (6) years, together with various forms of supplemental
relief. Respondents appeal from this initial decision, challenging
both the finding of a law violation and the relief ordered. Counsel
supporting the complaint challenge only the adequacy of the order
issued by the administrative law judge.

1 The oil companies named in the complaint are American Oil Company; Colorado Oil and
Gas Corporation; Continental Qil Company; CRA, Inc.; Mobile Oil Company; Sun 0Oil Company;
Suntide Refining -Company; and Texaco, Inc.



1642 FEDERAL TRADE COMMISSION DECISIONS
Opinion 82 F.T.C.

ISSUES ON APPEAL

The major arguments of the refiners? on this appeal are (1)
that the sales made pursuant to the long-term contracts challenged
in this complaint are all intrastate in character and hence not
subject to the jurisdiction of the Federal Trade Commission; (2)
that those contracts, considered singly or collectively, do not have
the effect of injuring or lessening competition; (3) that the exam-
iner erred as a matter of law in evaluating those contracts in
terms of their aggregate (collective) effect rather than weighing
the legality of each of them independently of the others; (4) that
those contracts are justifiable on grounds of economic necessity,
i.e., that if not permitted to enter into these exclusive (full-out- -
put) contracts with a single buyer, and for unlimited periods of
time, the refiners would have to ‘“seriously consider forward verti-
cal integration into the coke business;” 3 and that (5) in the case
of some of the smaller coke producers, the quantities of the prod-
uct involved are de minimis. In addition, one of the refiners,
American Oil, argues that it is not a proper party to the proceed-
ing since a subsidiary corporation, not the parent itself, was the
party to the challenged contract.

Respondent Great Lakes’ major arguments on appeal go to some
of these same issues, including its contention (1) that competition
has not in fact been lessened by the challenged contracts and (2)
that they are in fact justified by ‘“business necessity.” As evidence
that competition has not been injured here. Great Lakes maintains
that a substantial number of new entrants have appeared in the
processing of petroleum coke in recent years, thus producing a
substantial decline in its own market share; that its market share
in 1969 was in fact only 21.5% (or less) rather than the 38.8
percent attributed to it by the administrative law judge; that the
administrative law judge arrived at that erroneous market share
figure by incorrectly excluding from the product market a sub-
stantial quantity of petroleum coke that is in fact substitutable for
that included in his definition of that product market; and that,
rather than creating a “foreclosure” of others from the petroleum
coke market, the contracts in question exist in an industry that
has had for many years and continues to have a product surplus.*

2 See, e.g. Appeal Brief of Respondent Mobil Oil Corporation, January 24, 1972.
31d., p. 68.
¢ Appeal Brief of Great Lakes Carbon Corporation, January 24, 1972.
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Counsel supporting the complaint do not, as noted, challenge the
administrative law judge’s factual findings but they do argue that
his proposed order is inadequate to remedy the law violations
found. In addition to cutting back on the duration of these con-
tracts, complaint counsel would have the Commission enter an
order prohibiting any of the named refiners from selling, and
Great Lakes from buying, more than 50 percent of the annual coke
output of any single refinery, subject to a proviso permitting a
particular buyer to take all of a refinery’s output if it could not be
sold to another buyer on comparable terms.®

I

Petroleum Coke Industry

Raw petroleum coke as it comes from the refinery is a solid
black mass having a physical appearance somewhat similar to
coal.® Its production involves the addition of a new facility to the
refinery, a coking plant or “coker.” This facility consists of the
equipment to separate, via high-temperature processing, the refin-
ery’s heavy residual oils (the residue from the initial refining
process) into two components, “lighter” oils (gasoline and the
like) and the product in issue here, petroleum coke. The former
becomes a part of the refinery’s regular product line and is mar-
keted in the usual way. The latter, a solid rather than a liquid, is
collected in a large cylindrical drum, 7 removed mechanically, and
loaded onto rail cars for shipment. The coker is operated on a
continuous (24-hours a day) basis, producing up to 3,000 tons of
coke per day. One or more of these drums are filled each day, with
alternates being filled while the coke is being removed from those
filled during the preceding day.

Petroleum coke is produced not to meet the demand for petro-
leum coke itself but to meet the demand for gasoline and the other
“lighter” fuels that are the primary objective of the refiner in
installing a coker. The economic value of those liquid fuel products
is relatively high, while the value of coke is relatively low, i.e.,

5 Appeal Brief of Counsel Supporting the Complaint, January 24, 1972, Appendix A, Para-
graph II. Complaint counsel’s proposed order would direct respondent Great Lakes, in this
regard, to cease and desist from agreeing with any refiner ‘‘to purchase or market in excess
of fifty percent (50¢;) of the estimated annual production of petroleum coke produced at any
refinery in the United States * #* *”’ subject to the proviso mentioned above. Ibid.

¢ Photographs of the product are included in the record as CX 75 and 76.

" Photographs of a coking facility are included in the record as MOX (Mobil Oil Exhibits)
2a-2e.
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approximately $10 per ton in the raw form in which it leaves the
refinery. In the case of some refineries, for example, it would be
economical to install a coker even if the coke itself was given away
at the refinery or hauled away to a fairly distant dumping site.?
To the refiner, the coke is a “by-product,” something that is un-
avoidably produced in an effort to produce something else of signif-
icantly higher value. The overall purpose of a refinery is to take a
barrel of crude oil and “squeeze” from it the maximum in eco-
nomic value, 4.e., the best combination of highest-valued products.
Running the crude through the refinery the first time yields a
certain quantity of these high-value “lighter” products, including
gasoline, plus the much less valuable “heavy” residual oil men-
tioned above. By installing a coker, the refiner can repeat the
process, that is, extract an additional quantity of lighter fuels
from the heavy residuals left over from the initial refining proc-
ess. As one of the refiner respondents put it here, coking enables
the refiner “to squeeze a barrel of crude one more time.” ¢

The supply (production) of petroleum coke is not totally unre-
lated, however, to the demand for it. In the early part of the
century, the few refiners that had installed cokers had no economi-
cal way of disposing of the mountains of valueless coke they pro-
duced and the accumulated stockpiles ran into the millions of tons.
The aluminum and other metallurgical firms bought some of it (in
lieu of coal coke) but the then-available processing technology,
particularly the “batch” method of calcining it, severely restricted
its consumption. Respondent Great Lakes Carbon, the pioneer in
the development of the coke industry, began working off these
stockpiles in 1932 by constructing large plants for sizing, screen-
ing, and selling it for fuel, including “briquettes” sold under a
trade name.'® In 1934, however, Great Lakes developed a superior
technology for processing petroleum coke, the rotary calciner, and
conceived the idea of locating it near the source of the coke, the oil

8 This is not universally true, however, since only slightly over 50 of the country’s 270
refineries in 1969 had installed such facilities.

? Appeal Brief of Continental Oil, January 24, 1972, p. 4. This is not to say, however, that
the refiners are unconcerned with the price they get for this ‘“by-product.” In their own
internal bookkeeping, for example, the revenue received from the sale of their petroleum coke
is applied to their sales of the “lighter” fuels produced jointly with it, thus reducing the total
cost of the latter. This means, of course, that the higher the price received for its coke, the
lower the cost (and the higher the profits) incurred on those jointly-produced fuel products.
Tr. 1132-833. And while the revenue from coke sales is not a large percentage of a refinery’s
total income, it is not insignificant in absolute terms. Mobil Oil alone, for example, received .
nearly $§10 million from its sales of petroleum coke in 1969. Tr. 1148-49. A new coking facility,
by way of comparison, costs about $4 million.

10 Findings 172-180, Initial Decision of October 29, 1971, pp. 44~49 [pp. 1677-81 herein].
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refinery. Since the calcining process reduces the weight of the coke
by 15 percent to 30 percent (by removing the moisture), a signifi-
cant freight saving resulted. In addition, however, the new rotary
kiln, by operating continuously (24 hours a day, seven days a
week), and at even and consistent temperatures, substantially low-
ered the cost and improved the quality of the product. These
developments, in turn, significantly increased the demand for pe-
troleum coke, particularly by industrial users such as the alumi-
num and carbide firms. With this growth in demand, the disposal
problem has been greatly reduced if not solved entirely; the refi-
ner desiring to install a coker (in order to improve its yield of
gasoline and other light-end fuels) is no longer required to devote
valuable land space to a coke stockpile and, indeed, can realize
substantial revenues from a product formerly considered a liabil-
ity rather than an asset.!!

Relevant Product Market

Petroleum coke has two principal uses, (1) as a fuel (BTU)
and (2) as a source of carbon in certain manufacturing processes.
In the former use, it commands a price in the general range of $5
per ton and is purchased by the steel and other industries solely
for its fuel (BTU) value. In the second use category, on the other
hand, it commands a price of about twice that amount—some
310 per ton—and is purchased soley for its carbon content by
the manufacturers of such industrial products as aluminum an-
odes (e.g., Alcoa and Kaiser) and carbon electrodes (e.g., Union
Carbide). Whether a given refiner can sell its coke output at the
higher carbon-use price or whether it must accept the lower fuel-
use price is determined primarily by the sulphur content of its
product, a factor that, in turn, is determined by the sulphur con-
tent of the particular crude oil that it happens to be using at that
refinery. A low-sulphur crude stream produces a low-sulphur pe-
troleum coke and, conversely, high-sulphur crude yields high-sul-
phur coke. Sulphur is a contaminant to those users of coke that
desire it for its carbon content and becomes harmful to their end
products (e.g., aluminum anodes) when present in large quanti-
ties.

The administrative law judge correctly found the relevant mar-
ket here to be “industrial quality” delayed green and calcined

1l Few refineries have the available land space for storing a significant quantity of coke.
A coker produces, as noted, up to 3,000 tons per day and approximately an acre of storage
land area is required for each 15,000 tons on hand. Tr. 597; 3467-68; 4741-43; 4763-65; RX 1.
The latter quantity, 15,000 tons, is thus equivalent to 5 days production for a coker of this size.
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petroleum coke, defined as coke used for its carbon content and
containing 2.8 percent sulphur or less.!? As detailed in his find-
ings and as summarized in our own attached supplementary find-
ings,’® the major users of petroleum coke testified at length to the
effect that, in the industrial uses to which they put the product,
there are no economically feasible substitutes for low-sulphur pe-
troleum coke of the kind described in the complaint and found
here to constitute the relevant product market. They cannot sub-
stitute the cheaper high-sulphur coke for the more expensive low-
sulphur coke they require in their operations. True, a small
amount of the cheaper high-sulphur coke can be used in some of
these industries by “blending” it with a sufficient amount of unu-
sually low-sulphur coke. Thus a user that can tolerate a maximum
sulphur content of 2 percent can stay within that limit by mixing
equal quantities of coke containing, respectively, 1 percent and 3
percent sulphur. The extent to which this can be done, however, is
limited by the availability of coke having a sulphur content lower
than the desired maximum. Total production of industrial quality
(low-sulphur) petroleum coke in 1965 was 8,871,051 tons, over 90
percent of it having been used for industrial (carbon-use) pur-
poses. Total production of non-industrial quality (high-sulphur)
coke in that year was 1,707,345 tons, the bulk of it having been
used for fuel.l* As a representative of Republic Carbon summa-
rized this product distinction:

Q. Did you distinguish in the marketing between these two types of coke?

A. The low sulphur coke went primarily for the metallurgical applications,
industrial use, and the high sulphur went primarily for fuel.16

Respondent Great Lakes takes particular exception to the term
“industrial quality” in describing the relevant market here, argu-
ing that it has no currency in the industry in question and that, in
effect, a steel firm buying petroleum coke for-use as a fuel is no
less an “industrial” user than an aluminum company buying a
higher grade of the product for use in the production of aluminum
anodes. To this extent, of course, the dispute on the relevant prod-
uct issue is a sematic one. As indicated in the testimony quoted
above, the industry does in fact equate “industrial use” with car-
bon-content uses of the product (“metallurgical applications’)

12 Findings 16-37, Initial Decision of October 29, 1971, pp. 10-16 [pp. 1545-50 herein].
18 Finding 315, Findings of the Commission, pp. 2-4 [pp. 1662-64 infral.

14 Findings 16-24, Initial Decision of October 29, 1971, pp. 10-12 [pp. 1545-47 herein].
15 Tr, 1887-88.
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and does in fact use that term to distinguish that portion of the
industry’s output from the part that is used as a fuel, even though
the latter users are, in more general terms, obviously “industrial”
firms. Whatever the terminology employed, however, the fact is
that there are two distinct markets for petroleum coke, one in
which it is sold as a fuel (BTU content) and another in which it is
sold for its carbon content. And the evidence is clear that the
general dividing line between these two market uses for the prod-
uct is the quantity of a contaminant (sulphur) in a given lot of it,
with 2.8 percent sulphur by weight marking the upper limit at
which the bulk of the product can generally be sold in that car-
bon-use (versus fuel-use) market.16

II
Concentration and Vertical Integration

Even if we included all petroleum coke in the relevant product
market, however, as urged by respondent Great Lakes, its share of
that market would still be sufficiently large to call into question
the competitive effects of the long-term contracts in issue here. As
found by the administrative law judge and as affirmed here by us,
respondent Great Lakes Carbon accounted for 42.4 percent of all
purchases of industrial quality petroleum coke produced in the
United States in 1964, 42.1 percent of that produced in 1969. 7
These are the shares of the market that were committed to Great
Lakes in those years under the seven (7) to twenty (20) year
full-output contracts at issue here. Similar contracts were also
used by other coke purchasers, as detailed in the administrative
law judge’s Appendix A to his initial decision (reproduced on
opposite page) and summarized in the table below:

1964 1965 1969
Committed to Great Lakes_____________ 42.49, 42.19, 38.89,
Committed to Other Firms_____________ 44.6 46.6 © b4.4
Uncommitted____ . _______________ 13.0 11.8 6.8

100.0% 100.0% 100.0%

Source: CX 1294-96 (Appendix A, Initial Decision of October 29, 1971, p. 119)

p. 1625 herein].

Great Lakes’ market shares in the two relevant geographical
submarkets, the Gulf Coast and West Coast areas, are consid-
erably higher than its share of the overall national market.!8

16 Note 13, supra.
17 Finding 316, Findings of the Commission, pp. 4-6 [pp. 1664—65 herein].

38 Findings 48-69, Initial Decision of October 29, 1971, pp. 17-20 [pp. 1551-55 hereinl, and
Appendices C~G pp. 121-125 [pp. 1637-40 herein]. ‘
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APPENDIX

A

Great Lakes Carbon Corp.,, et al.—D, 8805

Total United States production of Green Industrial Quality Petroleum
Coke containing less than 2.8%, sulphur for the years indicated

. 1964 1965 1969
Identity and Location of Refinery Production Per- Production Per- Production Per-
Production Committed to Great Lakes In Short cent InShort cent In Short cent
Tons Tons Tons
American Oil, Texas City, Texas____..._.. 149,166 4.0 184,101 4.8 151,000 2.4
Colorado Oil & Gas, Wichita, Kansas_. ___. 30,217 0.8 27,260 0.7 32,508 0.5
Continental Oil, Ponca City, Oklahoma___ 130,139 3.5 122,802 3.2 107,263 1.7
CRA, Inc., Coffeyville, Kansas_.._..__.___ [} 1.7 69,077 1.8 67,816 1.1
Mobil Qil, Torrance, California 13.3 501,094 12.9 792,000 12.4
Mobil Oil, Beaumont, Texas. .. 7.6 281,120 7.2 -0-  —0-
NCRA, McPherson, Kansas_ ____._______ 75,888 2.0 80,070 2.1 -0 -0-
Sun Oil (Sunray), West Tulsa, Oklahoma._ . 65,988 1.7 60,009 1.6 101,001 1.6
Suntide Refining, Corpus Christi, Texas__. 68,306 1.8 79,375 2.0 86,567 1.4
Texaco, Inc., Lockport, Illinois_ .. ______. 94,265 2.5 85,832 2.2 97,825 1.5
Texaco, Inc., Amarillo, Texas..__ - 26,290 0.7 29,640 0.8 33,744 0.5
Texaco, Inc., Port Artilur, Texas.. - 57,750 1.5 60,290 1.6 26,843 0.4
Texaco, Inc., Casper, Wyoming._ __ - 47,554 1.8 47,969 1.2 47,402 0.7
Atlantic Richfield, Houston, Texas___.... -0- ~0- 40,190 0.6
Standard Oil (California), El Segundo,

California. . oo oo . ~0- -0~ 320,000 5.0
Texaco, Inc., Los Angeles, California_ -0- -0~ 485,545 7.6
Champlin Oil, Enid, Oklahoma —0- —0- 38,530 0.6
Marathon 0Oil, Robinson, Illinois_......_. —0- -0- 50,000 0.8

1,596,397 42.4 1,628,639 42.1 2,478,234 38.8
Production Committed to Others
(Purchasers)
Champlin Oil, Enid, Oklahoma (Swiss

Aluminum) ..o omuas 46,433 1.2 40,422 .0 -0~ -0~
Maearathon Oil, Robinson, Illinois (Union

Carbide) - - o ceiiieaaann 108,878 2.9 119,923 3.1 85,190 1.3
American Qil, Whiting, Indiana (Republic) 132,893 3.5 129,284 3.3 60,000 0.9
American OQil, Sugar Creek, Missouri

(Republie) ... oo 90,000 2.4 88,614 2.3 106,000 1.7
Cities Service, Lake Charles, Louisiana

(Sava, Mitsui). .. . oo .... =0~ -0~ 81,504 2.1 324,628 5.1
Continental Oil, Lake Charles, Lou .

(Union Carbide) - ocncceccaaaao.. - 41,238 1.1 40,365 1.0 -0- -0~
Gulf Oil, Port Arthur, Texas (Alcoa)_.... 178,572 4.7 170,186 4.4 171,000 2.7
Humble Oii, Baton Rouge, Louisiana

(Reynolds) _ - o coocnen e aaaas 368,447 9.8 344,000 8.9 637,000 10.0
LaGloria Oil, Tyler, Texas (Alcoa)._....-- 28,440 0.7 29,081 0.8 33,000 0.5
Midland Coop, Refinery, Cushing, Okla-

homa (Republie)- ... ... . ... -0— -0 -0~ -0- 12,000 0.2
Mobil Oil, Trenton, Michigan (Republic).. 84,849 2.3 84,697 2.2 76,000 1.2
Mobil Oil, East St. Louis, Missouri

(Union Carbide) ... ... _____________ 106,654 2.8 106,957 2.8 129,000 2.0
NCRA, McPherson, Kansas (Republic)___ -0~ -0- —0- -0- 103,282 1.6
Shell Oil, Norco, Louisiana (Kaiser).__.__ -0- -0- 24,701 0.6 236,000 8.7
Standard Oil (Ohio), Lima, Ohio (Moun-

taineer)_ _ oo __ ... 70,093 1.9 97,139 2.5 127,000 2.0
Standard Oil (Ohio), Toledo, Ohio (Moun-

tAINeeT) o e ceeeon 110,738 2.9 108,205 2.8 157,960 2.5
Sunray DX (Sunray), Duncan, Oklahoma

(Republie) ..o oo oo 97,056 2.6 97,976 2.6 130,169 2.0
Union Oil, Oleum, California (Republic).. 217,975 5.8 241,254 6.2 816,000 4.9
Atlantic Richfield, Watson, California

(Wilson, Mitsuj, Harvey)_ ... ____._..__.. -0~ -0- -0- ~0- 676,000 10.6
Tenneco, Chalmette, Louisiana (Kaiser)... ~0- -0~ ~0-- -0 98,167 1.5

1,682,266 d44.6 1,804,308 46.6 38,478,396 54.4
Production Not Fully Committed

American Gilsonite, Gilsonite, Colorado... 153,824 4.1 141,660 3.6 **101,413 1.6
Cities Service, East Chicago, Indiana_____ *168,068 4.5 *150,813 3.9 177,612 2.8
Skelly Oil, El Dorado, Kansas_ ___.._..__ *185,947 3.6 *103,580 2.7  *154,000 2.4

Union Oil (Pure), Toledo, Ohio_____._.... 30,018 0.8 42,551 1.1 -0~ ~0-
487,857 138.0 438,104 11.3 433,025 6.8
GRAND TOTAL e .. 3,766,570 100.0 3,871,051 100.0 6,389,655 100.0

Source: CX 1294, 1295, 1296,
*Denotes partially comitted pursuant to a contract.
**All green production sold as calcined petroleum coke,
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Respondent Great Lakes maintains, on the other hand, that
these figures do not accurately reflect its true market shares. By
including the fuel-use (high-sulphur) cokes as a part of the rele-
vant market, it gets its own share of the national market down to
21.5 percent or less in 1969.2° And since its share of the petro-
leum coke industry in the mid-1940’s had been no less than 100
percent,® it points to this dramatic “decline” in concentration as
evidence that competition is already effective in the industry and
is getting more so as time goes on.

In fact, however, all of these market share figures seriously
understate the true measure of respondent Great Lakes’ market
power in the petroleum coke industry by failing to take into ac-
count the degree of vertical integration in it. Thus it is not, as
Great Lakes suggests, the entry of a horde of new “competitors”
that accounts for this continuing reduction in its share of the
relevant product market here but increasing vertical integration
on the part of both the initial sellers (refiners) and the ultimate
buyers (end users). As found by the administrative law judge and
as developed further in our own supplementary findings, 2! six-
teen (16) firms have undertaken to market petroleum coke since
1935. Four (4) of these are oil companies attempting to market
their own raw coke directly to the end user (“forward integra-
tion”), none of them having facilities for calcining, sizing, screen-
ing, or performing the various other “middleman” functions that
Great Lakes performs. Another six (6) are instances of “back-
ward integration” into the middleman function by the end users of
the product, 7.e., Union Carbide, General Carbon, Kaiser Alumi-
num, Reynolds Metals, Harvey Aluminum, and Gulf Coast Alumi-
num. These latter firms are of course primarily engaged in other
businesses, their sales of petroleum coke on the general market
being generally limited to those instances in which their current
inventory exceeds the internal needs of their own firms. They are
not engaged, therefore, in active and continuing competition with
Great Lakes in the day-to-day selling of petroleum coke. There are
four (4) significant firms serving the non-integrated market for
industrial quality petroleum coke—Great Lakes, Republic, Collier,
and Mountaineer—and Great Lakes accounts for some two-thirds

19 Note 4, supra, p. 8.

20 Ibid. As the founder of the industry and the developer of its basic technology, respondent
Great Lakes’ 100 percent share of the market until the entry of others in the mid-1940’s is of
course unexceptional. Someone has to be first in every ‘“new’ industry and the first one is,
more or less by definition, the entire industry on the day of its founding.

2 Finding 817, Findings of the Commission, pp. 6-7 [pp. 1664-66 herein].
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of the aggregate sales of this group of firms.22 It is here that we
find the true measure of its power to influence price and exclude
competitors.

Vertical integration involves the bringing of successive stages
of the overall production-processing-marketing chain under a com-
mon ownership. There are a number of reasons for the phenome-
non, two of the more common being (1) the hope of achieving
greater technical efficiencies (cost savings) and (2) the desire to
avoid being underpaid or overcharged by one or more of the var-
ious links in that distributive chain. On the first point, the classi-
cal case for vertical integration is illustrated by an industry in
which one or more operations performed at an initial stage of
production have to be duplicated at a subsequent stage if not
performed immediately, e.g., the merging of ingot casting and
component shaping into a continuous operation in the steel indus-
try, thus saving the cost of having to reheat the steel at the
subsequent stage. In other words, a lower unit cost is incurred if
the two operations are performed together by a single firm than if
they are performed by two firms operating at different locations
and at successive points in time.

The second incentive for vertical integration, the desire to avoid
being underpaid or overcharged, involves the situation where com-
petition is not functioning effectively at one of the various stages
in the overall distributive chain, i.e., the situation in which one of
those stages is in the control of one or more firms wielding some
degree of monopoly power and thus possessing the ability to raise
" prices or exclude competitors. Hence a “middleman” standing be-
tween a producer, on the one hand, and an end user, on the other,
would be expected to use whatever degree of monopoly power it
holds to widen its own margin—the difference between what it
pays and what it charges—in one or both of two ways, (1) by
lowering the price it pays to the producer and/or (2) by raising
the price at which it sells to the end user. Vertical integration
would thus be expected to occur in the petroleum coke industry
when either the seller (refiner) felt that it could process and sell
its own coke direct to the end user at a higher price (net) than it
was getting from the middleman or when the end user (e.g., an
aluminum producer) felt that it could buy direct from the refiner
and process on its own at a lower net cost than the price it was
currently paying to the middleman. The higher the middleman
raises his margin the greater the economic incentive for either his

22 CX 1305, 1807.
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suppliers to integrate forward or for his customers to integrate
backwards.

The converse of this proposition is also true, that is, the nar-
rower the middleman’s margin, the weaker the incentive of his
suppliers and customers to integrate into the processing function.
If it is true that competition causes prices (and margins) to be
lower than they would be under conditions of monopoly—and
this is one of the central premises of the antitrust laws—?2 then it
is not true, as respondents allege here, that exposing Great Lakes
to the competition of new entrants into the processing of petro-
leum coke would result in still more vertical integration. On the
contrary, the reasonable expectation would be that any change
that increased the intensity of competition at the middleman level
—e.g., one that encouraged new entry and thus enlarged the num-
ber of efficient middleman competitors—would thus be expected to
reduce rather than increase the economic incentive for either for-
ward or backward integration.

The high degree of vertical integration in this industry appears
to be, much as this line of analysis suggests, a rather direct result
of respondent Great Lakes’ dominance of it over the years, a
dominance it has maintained largely as a result of the long-term
exclusive contracts at issue in this matter. There is no evidence
here, for example, that there are any technical efficiencies to be
realized from a combining of any two or more of the three stages
of the petroleum coke productive cycle, e.g., coking plus calcining
or calcining plus any of the various forms of end-use manufacture.
Indeed, the refiner respondents were at some pains in this proceed-
ing to establish that their processing and marketing skills are
limited to “liquids” and that, so great is their lack of expertise in
handling “solids” (coke), that they would be better off if they
didn’t have to produce it at all.2¢ Nor is there any suggestion here
that such end users as Alcoa and Union Carbide are more techni-
cally proficient at performing these various petroleum coke mid-
dleman functions—sizing, storing, screening, calcining, and so
forth—than respondent Great Lakes or that there are any other
technical efficiencies to be realized from a combining of those

23 The basic antitrust law, as the Supreme Court has said, “rests on the premise that the
unrestrained interaction of competiive forces will yield the best allocation of our economic
resources, the lowest prices, the highest quality and the greatest material progress, while at the
same time providing an environment conducive to the preservation of our democratic political
and social institutions.” Northern Pacific Railway Co. v. United States, 356 U.S. 1, 2 (1958)
(emphasis added).

24 See, e.9., Tr. 1304.
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functions with the end-use operations (e.g., the manufacture of
aluminum anodes) they subsequently engage in.

There is evidence, on the other hand, that one of the major
reasons for the backward integration of the aluminum firms into
the processing of petroleum coke was their dissatisfaction with
Great Lakes’ dominance of that market and the prices it charged
them. A representative of Reynolds Metals, for example, testified
that his firm had begun calecining its own coke because, among
other things, it “wanted to take advantage of the projected cost
savings that would result from calcining it ourselves. We knew
that Great Lakes had a large share of the industry and we wanted
to be independent of them.” 2 Thus in 1963 Great Lakes was
quoting a price of over $33 per ton for calcined coke on the East
Coast, while both it and a competitor, Collier Carbon, were selling
it for $26 to $27 per ton on the West Coast. “Well, I think it is
obvious that the presence of Collier helped keep the price down on
the west coast.” 28

Vertical integration thus gets a lower price for the integrating
firm itself but it does not lower the price Great Lakes charges the
rest of its buyers, those that, for one reason or another, do not find
it feagible to be “independent” of Great Lakes. The effect of this
vertical integration is not to create a larger number of competing
sellers in the general petroleum coke market and thus put addi-
tional competitive pressure on Great Lakes there but simply to
insulate a small group of integrated buyers from the thrust of that
middleman’s power over the price of that product. In economic
terms, then, the vertically-integrated buyers (Alcoa, Kaiser,
Union Carbide, etc.) are in a separate market and Great Lakes’
market power would be evaluated most appropriately in terms of
its share of the remaining market, the one in which the large
number of non-integrated buyers have to acquire their coke needs.

In order to find that competition is functioning effectively in
this market, then—i.e., that Great Lakes does not have an inor-
dinate share of the market and is not using its market power there
to maintain noncompetitive prices and exclude competitors—we
would have to reject the central thrust of the Reynolds testimony
mentioned above, namely, that one of the major reasons for its
entry into the calcining of petroleum coke was to escape Great
Lakes’ excessive prices. And to accept respondents’ arguments
that any diminution of that firm’s control of the market would

25 Tr. 1233 (emphasis added).
20 Tr, 1234.
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induce more rather than less vertical integration would require us
to accept a proposition that goes against not only the relevant
economic principles but what seems to us an important conclusion
of that Reynolds official. Asked if his firm would have integrated
backwards into coke processing if Great Lakes had had more
competition, that Reynolds representative thought ‘“perhaps
not.” 27 On the basis of the record presented here, we think the
inference that it would not is inescapable.

We conclude that competition is not functioning effectively in
the relevant product market here, industrial quality petroleum
coke, and that it is particularly ineffective in the important non-
integrated sector of that market, the one in which the hundreds of
smaller buyers of this product have to purchase their coke require-
ments.

III
Business Justification

Both Great Lakes and the several respondent refiners defend
these contracts on the asserted ground of “business
justification,” 28 a term evidently intended to suggest that it
would be either less convenient or less economical for them to
operate without those arrangements than with them. If it had
been established on the record that there were significant efficien-
cies of a technical nature associated with the sale of a refinery’s
entire output of petroleum coke to a single purchaser over a period
of seven (7) to twenty (20) years, i.e., that all or a large part of
the nation’s output of petroleum can be gotten to its end users at a
lower cost if it all goes through a middleman with a dominant
share of the relevant market rather than a middleman with only a
moderate share of it, then we would be confronted with the broad
question of whether there is a general “efficiencies” defense in
antitrust law. That clearly is not the case here, however, as dis-
cussed above. On the contrary, Great Lakes’ price seems to be, if
anything, somewhat higher than the price that would be expected
to prevail in an effectively competitive petroleum coke market
rather than lower, a fact that, if consistent with a claim of supe-
rior efficiency, could hardly be consistent with both that claim and
its further insistence on the competitiveness of its industry.

2 Tr. 1242.
% See, e.g., Appeal Brief of Great Lakes Carbon Corporation, January 24, 1972, bp.
51, and Appeal Brief of respondent Mobil Qil Corporation, January 24, 1972, pp. 60-65.



1654 FEDERAL TRADE COMMISSION DECISIONS
Opinion 82 F.T.C.

If, on the other hand, respondents are arguing that a practice
otherwise condemned by the antitrust laws is made lawful simply
upon a showing that it enchances the industry’s profits, we can
find no support for the proposition in either the statute involved
or the decided case law.2? Since the refiners involved in this pro-
ceeding have actively sought these long-term arrangements with
respondent Great Lakes, it is clear that they do not regard them as
contrary to their own self-interests, i.e., they plainly do not con-
sider themselves “underpaid” for their petroleum coke. While the
evidence in the record casts very little light on this aspect of the
refiners’ motivations in seeking out these exclusive long-term con-
tracts with a single middleman, the refiners, not being eleemosy-
nary institutions, obviously have an economic incentive to dispose
of their petroleum coke on the best terms they can get and this
means, other things being equal, the higher the price the better.
The price they can get, as producers of the raw material, is ob-
viously affected by the price that can be charged to the ultimate
purchaser or end user (e.g., the aluminum companies) and this, in
turn, depends in part on the intensity of the competition in the
downstream markets. One of the ways to maintain a relatively
high price for a raw material is to channel the bulk of it through a
single middleman—thus creating a monopoly or near monopoly
at that functional level—in the hopes that he can be persuaded
to share with his suppliers (via relatively high raw-material
prices) the larger price overcharges he imposes on the ultimate
purchasers of the product. Effective competition at the middleman
level, by lowering the final price to the end user, would thus reduce
not only the middleman’s own margin but the price he is able (and
willing) to pay the suppliers of his raw material. It is a common
observation, for example, that the manufacturers of many con-
sumer products are very much interested in having their retail
dealers avoid competing with each other and thus avoid using
price cuts to “give away to consumers” money that could other-
wise be divided between that manufacturer himself and his non-
competing dealers. '

20 “There would seem to be no question but that the Columbia Record Club could, in fact
* % % take in more revenue if it had a monopoly on the mail order distribution of these records
than if it had to compete with others selling those same records through the mail. This follows
from the elementary economic principle that the sale of any product is move profitable, i.e.,
that more money can be gotten for it, if it is sold in a monopolized rather than a competitive
market * * * We know of no. principle of law under which a private interest in realizing the
fruits of a purchased monopoly must be given precedence over the public interest in preventing
such monopolies.” In re Columbia Broadcasting System, Inc., et al., 72 F.T.C. 27, 331 (1967},
afi’d in part and remanded 414 F.2d 974 (Tth Cir. 1969), cert. denied February 23, 1970.
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Whatever the reasoning of the refiners here, however, it is plain
that they are not anxious to see competition intensified in the
processing of petroleum coke. It is equally plain, moreover, that
there are no technical justifications for the duration of these con-
tracts. The complaint in this matter challenged two features of
those agreements, namely, their duration and the fact that, by
providing generally for the sale of the entire output of the partic-
ular refineries involved (full-output contracts) to a single buyer,
they necessarily excluded (foreclosed) other actual or potential
middleman-competitors from fair access to the market. As noted
above, 42.4 percent of total United States production of industrial
quality petroleum coke had been committed to Great Lakes pur- .
suant to such long-term contracts in 1964, 42.1 percent in 1965,
and 38.8 percent in 1969. Other buyers, particularly the larger
integrated end-users (e.g., Alcoa, Reynolds, Union Carbide), had
entered into similar agreements, these other long-term contracts
tying up another 44.6 percent, 46.6 percent, and 54.4 percent in
those years, respectively.® This left, then, only 13.0 percent of the
total supply of such coke uncommitted in 1964, 11.3 percent in
1965, and 6.8 percent in 1969. Given the seven (7) to twenty (20)
year duration of most of these contracts, plus the fact that they
are generally renewed at expiration time for similarly lengthy
periods, it is difficult to see how an effectively competitive middle-
man market could ever develop here®! to serve the non-integrated
sector of the industry and, indeed, it has not done so in several
decades, as illustrated by the weakness of the competition Great
Lakes currently faces there.

With no evidence that superior technical efficiencies are asso-
ciated with these long-term contracts, respondents nevertheless
argue that those arrangements ought to be upheld as a necessary
protection from an unacceptable degree of “risk” in their indus-
try. One of the refiners puts it this way: “Mobil must remain
unfettered in its independent right to engage in full-output con-
tracts for long or short terms, as determined by its own assess-
ment of the risk factors associated with this unwanted refinery

3¢ Pp. 9-10 [p. 1647 herein].

3 Respondent’s attempt to rebut the obvious fact of successful foreclosure here by pointing
to complaint counsel’s inability to produce a would-be entrant who had tried to get in but had
been repulsed. The one example offered by complaint counsel in this regard, Hawley Fuel
Corporation, a subsidiary of a large coal producer, illustrated only the difficulty of entering on
& “spot” market basis (a brokerage type operation involving no processing facilities). Finding
208, initial decision of October 29, 1971, pp. 62-70 [pp. 1592-98 herein]. Where the barriers
around a market are as formidable as these 7-20 year full-output contracts, however, that
market’s competitive vigor is hardly established by pointing out that nobody has even thought
it worthwhile to ¢ry to get in.
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by-product, and dependent upon the term of years offered by pur-
chasers in the free play of the market place.” 32 The “risk fac-
tors” in question are those involved in the construction of new
plants at two of the stages of the production process here, coking
and processing (calcining, ete.).

As previously noted, a refinery has the option of installing a
coker or not, depending on how it assesses the relative prices of
the heavy residual oils it routinely produces versus the return to it
from the lighter fuels (including gasoline) that can be produced
in somewhat larger quantities per barrel of crude if a coking plant
is added to the refinery. The cost of installing such a coking plant
is in the range of $4 million to $7 million, a cost that is generally
amortized (recovered) within not more than five (5) years. Proc-
essing facilities, including a calcining plant, involve costs in the
same general range and a similar “pay-out” or cost recovery
period.’? Since a petroleum coker produces up to 3,000 tons of the
product per day—a volume not removable on a “spot sale” basis
—a prudent refiner will not install a facility as expensive as a
coking unit unless he has in hand, at the time that investment
decision is made, a contract for the disposition of the coke to be
produced for that period of time. And since a calcining plant
involves a continuous operation (24 hours per day, seven days a
week) and high levels of temperature with significant losses of
efficiency (including reheating costs) from interruptions in pro-
duction, a prudent investor there will not put up the money for the
construction of a new calcining plant unless he also has in hand a
contract assuring him an adequate supply of raw coke for a dura-
tion at least equal to the pay-out period on that investment.34

The first difficulty with all this as a “justification” for these
challenged seven (7) to twenty (20) year contracts, however, is
that the “pay-out” period for both the producer’s (refiner’s) cok-
ing unit and the processor’s calcining plant is only five (5) years
at most.?® Once the initial costs of these producing and processing
facilities have been recovered, steady and efficient operations can
be more than adequately maintained under contracts of no more
than three (3) years duration, as is illustrated by the fact that
Great Lakes itself entered into several such short-term renewal

32 Appeal Brief of respondent Mobil Oil Corporation, January 24, 1972, p. 65.

% Findings 160~167, initial decision of October 29, 1971, pp. 38-41 [pp. 1571-74 herein].
3 Ibid.

% Id., Findings 309-310, pp. 96-97 [pp. 1618-19 herein].
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contracts after this proceeding was commenced and some of its
competitors had already done so earlier.3® v

Great Lakes seeks to escape the thrust of the evidence on this
point, however, by arguing that it not only needs protection from
competition during the period in which it is recovering the full
cost of each of its plant facilities but during the subsequent period
when it is acquiring, in addition, what it deems to be a reasonable
profit on those investments. In other words, the administrative
law judge, in considering the problem of business necessity in
regard to these long-term contracts, has improperly excluded from
his analysis, according to respondent, the matter of a fair profit.
Great Lakes concedes that, in the case where new facilities are to
be constructed, no more than five (5) years is required to get back
the original cash laid out but argues that “ten years is required to
achieve a reasonable return on the investment * * *”37 The ad-
ministrative law judge rejected this argument, noting that “profit
is a business risk that must normally be assumed and not pro-
tected unless required by the public interest (e.g., a utility.)” 8

The issue here is not, as Great Lakes suggests, whether the five
(5) year period in question is defined as one permitting the recov-
ery of only initial costs, on the one hand, or those costs plus some
amount of profit, on the other. The important fact, rather, is
simply that, as shown by the record, the industry regards such a
period as adequate to permit the continuing construction of new
coking and calcining plants. It is the ability to get rid of the raw
coke, on the one hand, and the ability to get it, on the other,
together with the relative prices of the several products involved,
that determines the number of such new plants that will be built,
not the existence of unnecessarily long supply contracts. Beyond
that, however, a five (5) year old plant does not suddenly vanish
at the end of that period and does not cease to be profitable merely
because its owner has been required to start competing with oth-
ers at that point for sales and supplies in the open market. The
notion that new plants will not be built in an allegedly competitive
industry unless the builders are allowed to shield those plants
from competition not only long enough to get back their full costs
but what they consider an adequate profit as well as one that is
alien to the antitrust laws.3®

20 Finding 318, Findings of the Commission, pp. 7-8 [pp. 1666-67 herein].

37 Appeal Brief of Great Lakes Carbon Corporation, January 24, 1972, p. 25.
38 Finding 162, initial decision of October 29, 1971, p. 39 [p. 1572 herein].

3 Note 23, supra. [p. 16561].



1658 FEDERAL TRADE COMMISSION DECISIONS
Opinion 82 F.T.C.

v
Interstate Commerce, De Minimis, and Proper Parties

The refiner respondents involved in this action argue that, since
title passes to Great Lakes upon the loading of the coke into the
rail cars on their own premises, there is no interstate commerce
involved in their sale of it pursuant to the long-term out-put
contracts challenged in the complaint. Great Lakes buys the coke
f.o.b. the refinery, arranges with the various carriers (e.g., rail-
roads) for the placement of cars on the refiners’ premises for
loading by the latters’ employees, causes the coke to be trans-
ported to its own storage and processing (e.g., caleining) facili-
ties, and then sells it to users located in various states and in
foreign countries.® In addition, however, an extensive network of
interstate activity is involved in the negotiation of these contracts
and in the subsequent performance of the obligations created by
them.#t Crude supplies are also frequently drawn from fields lo-
cated in states other than the ones in which the refineries them-
selves are located, e.g., the use of Alaska and Middle East crude in
the production of coke at Mobil’s refinery in Torrance,
California.#? To find, under these circumstances, that a significant
volume of commerce between two such giant industries as petro-
leum refining, on the one hand, and aluminum production, on the
other, does not occur in interstate commerce would be to make a
mockery of the intent of a statute designed to prevent precisely
the kind of multi-state restraints of trade involved in this
proceeding.4?

Three (3) of the refiner respondents have argued that their
production of the relevant product was de minimis in character

4 Finding 252, initial decision of October 29, 1971, p. 78 [p. 1604 herein].

“ Thus American Oil entered into a twenty (20) year contract in 1960 to sell Great Lakes
all of the petroleum coke produced at its Texas City, Texas, refinery., The negotiation of this
contract involved communications by both mail and telephone between American’s headquarters
in Chicago, Illinois, and Great Lakes’ headquarters in New York, New York. Performance
under the contract involves shipment reports by the Texas City refinery to American’s head-
quarters in Chicago, reports that are used by the latter in preparing invoices to Great Lakes’
headquarters in New York. Payment is made by Great Lakes in New York to American in
Chicago. The kind, quality, and amount of petroleum coke produced at this Texas refinery, like
that produced at its refineries in El Dorado (Arkansas), Sugar Creek (Missouri), and York-
town (Virginia), is determined by American Oil personnel in its planning operations depart-
ment, one that is, again, located in its Chicago, Illinois headquarters. See Findings 253-296,
id., pp. 79-89 [pp. 160414 herein].

# Finding 274, id., p. 83 [p. 1609 herein]; Tr. 1083, 1086.

4 See e.g., Federal Trade Commission v. Cement Institute, 333 U.S. 683, 695-96 (1948);
United States v. Southeastern Underwriters Assn., 322 U.S. 533 (1944); and In Re Bakers of
Washington, 64 FTC 1079, 110923 (1964), and 66 FTC 1223 (1964), afi’d sub mom Safeway
Stores, Inc. v. Federal Trade Commission, 366 F.2d 795 (9th Cir. 1966).
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and hence that their long-term output contracts could not have
contributed substantially to the anticompetitive effects alleged in
the complaint. Thus Colorado produced 33,508 tons (0.5 percent of
national production) in 1969; CRA produced 66,816 tons (1.1
percent in that year) ; and Sun and Suntide produced 101,001 tons
(1.6 percent) and 86,567 tons (1.4 percent), respectively.® A
related argument, one going to the issue of whether the adminis-
trative law judge applied the proper rule of law in “aggregating”
the competitive effects of these contracts rather than weighing the
legality of each of them independently of the others, is also raised
by the various refiner respondents. In their analysis, none of these
long-term output contracts can be found unlawful unless a finding
is made that it is individually so restrictive as to substantially
injure or lessen competition in the industry, wholly apart from the
simultaneous effects of similarly restrictive contracts being used
by others in that market.

This is not the law in antitrust. It has long been settled that a
series of restraints, each quantitatively too small to significantly
impair the effectiveness of competition in an industry, can be
sufficiently restrictive in the aggregate as to seriously impair the
effectiveness of the competitive process. The right to individually
restrain trade in insignificant amounts, to the extent that there
can be said to be such a “right,” has always been held subordinate
to the larger public interest in preserving effectively competitive
product markets. As the court said in the Lurio case, for example:
“Some of the smaller mills such as Bucyrus and Edgewater object
to their inclusion in the Commission’s Order, claiming that their
purchases are too insignificant to be unlawful. We cannot sepa-
rately view individual purchases by those mills whose annual re-
quirements are not quantitatively significant. All contribute to the
unlawful result and all should share in the consequences.” Luria
Bros. v. Federal Trade Commission, 389 F.2d 847, 863 (3d Cir.
1968). See also Motion Picture Advertising Service Co., Inc. v
Federal Trade Commission, 344 U.S. 392, 396 (1953) ; Federal
Trade Commission v. National Lead Co., 852 U.S. 419, 428
(1956) ; and Federal Trade Commission v. Ruberoid Co., 343 U.S.
470, 473 (1952).

One of the refiner respondents, the American Oil Company, a
Maryland corporation, argues that it was not a proper party to
this proceeding since a subsidiary, American Oil Company
(Texas), not the parent itself, is currently the party to the chal-

# Id., Appendix A (p. 11, supra) [p. 1648 herein].
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lenged contract.s It was the parent corporation that had origi-
nally entered into that contract, however, the subsidiary’s obliga-
tions under it being the result of a subsequent assignment by the
parent. As the administrative law judge correctly held, a parent
corporation’s “imposition of responsibility” for an illegal contract
on its wholly-owned subsidiary is not sufficient ground for dis-
missing the complaint as to the initiating parent.4¢

v
| Order

Both the complaint counsel and respondents challenge the order
issued by the administrative law judge, the latter maintaining
that no order at all should have been issued and the former argu-
ing that the order in question is inadequate to remedy the viola-
tions found and restore the effectiveness of competition in the
petroleum coke industry. Complaint counsel’s major objection to
the order, as noted above, goes to its failure to prohibit the “exclu-
sivity” feature of these contracts, %.e., to require an abandonment
of the policy of refineries selling, and Great Lakes buying the
entire output of the refineries involved. Complaint counsel’s pro-
posed ordert” then would have limited not merely the duration of
these contracts but their full-output characteristics as well.48

The administrative law judge found, and we think correctly so,
that there are no technical or economic barriers to the sale of
petroleum coke to two or more buyers by a refinery.4® The coke is
removed from the refinery by railroad cars and there is no reason,
as the record makes clear that these cars could not be as readily
consigned to several alternate purchasers as to one, assuming that
they are willing to take coke of a similar quality, <.e., coke of the
quality regularly produced by the refinery in question. The testi-
mony of this point seems quite unambiguous to us:

4 Appeal Brief for respondent, The American Oil Company, a Maryland Corporation,
January 26, 1972, pp. 6-20.

48 Initial decision of October 29, 1971, pp. 107-108 [pp. 1627-28 hzrein].

47 See appeal brief of counsel supporting the complaint, January 24, 1972, Appendix A,
Paragraph II.

48 Under complaint counsel’s proposed order, the refiners would be directed to cease and
desist from agreeing to sell, and Great Lakes to case and desist from agreeing to buy, ‘in
excess of fifty percent (509;) of the estimated annual production of petroleum coke produced
at any refinery in the United States * * *”’ subject to a proviso permitting a particular buyer
to take all of a refinery’s coke output if it could not be sold to another buyer on comparable
terms. Ibid.

40 Findings 311-312, initial decision of October 29, 1971, pp. 97-99 [pp. 1619-20 herein].
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HEARING EXAMINER BUTTLE: What is the trouble with multiplicity
of buyers? Is it scheduling, disposal or what?

A. I don’t think there is any trouble at all. You could have multiplicity of
buyers up to a certain extent, providing they all operated under the same
contract verbatim.®

We have modified the order of the administrative law judge
with the objective of removing entry barriers (long duration and
exclusivity of contracts) that have heretofore made it more diffi-
cult than would have otherwise been the case for interested firms
to enter the “middleman” function in question and thus bring to
an end a single firm’s historic dominance of that branch of our
commerce. The order provisions which limit duration of contracts
to three years generally and five years where new coking plants
are involved have been altered to cover contracts for amounts in
excess of fifty percent (50%) of the estimated annual production
of the industrial quality petroleum coke instead of just contracts
for the full amount of industrial quality petroleum coke.®* If dura-
tion limitations were imposed solely on contracts providing for
supply of the full amount of industrial quality petroleum .coke as
proposed by the administrative law judge, the order might be con-
strued as permitting respondents to enter into contracts unlimited
in duration for amounts of petroleum coke equaling 99 percent or
less of annual production.

The provision limiting contracts in excess of 50 percent of an-
nual production of petroleum coke to three years duration gener-
ally and five years when new plants are involved, hopefully will
break the dominant hold which Great Lakes has imposed on the
coke supply segment of the market and provide an effective incen-
tive for new entry in the “middleman” sector.

An appropriate order accompanies this opinion.

FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER

The Federal Trade Commission issued its complaint in this mat-
ter on November 26, 1969, charging that respondent Great Lakes
Carbon Corporation, a processor and reseller of petroleum coke,

80 Tr. 4761.

51 Another small clarification is the insertion of the term monrespondent preceding the term
coke producer in the section of the order allowing respondent oil companies to meet in good
faith offers by coke producers. This word is necessary to clarify that respondents may ‘“meet
competition” for new entrants only with nonrespondents and not with each other. We are
also making other modifications for purposes of clarification and consistency.
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and eight (8) oil refining companies! have violated Section 5 of
the Federal Trade Commission Act, 15 U.S.C. 45, through the use
of certain long-term contracts in the purchase and sale of petro-
leum coke. A series of prehearing conferences were held between
February 26, 1970, and January 25, 1971. Testimony and other
evidence in support of and in opposition to the allegations of the
complaint were received in evidentiary hearings held between Jan-
uary 26, 1971, and June 11, 1971. In an initial decision of October
29, 1971, the administrative law judge (hearing examiner) con-
cluded that the charges were supported by the evidence and issued
an order that would require certain modifications in those petro-
leum coke contracts and other supplementary relief. '

The Commission, having considered the appeal filed by respon-
dents and complaint counsel and the entire record, and having
determined that the administrative law judge’s findings of fact,
conclusions, and order, as modified and supplemented herein,
should be adopted as the findings, conclusions, and order of the
Commission,now makes its findings as to the facts, its conclusions
drawn therefrom, and its order.

FINDING AS TO THE FACTS

Nos. 1 through 314. For its Findings numbers 1 through 814,
the Commission finds the facts to be, except as modified and sup-
plemented herein, as set forth in the Findings 1 through 314
(pages 4 through 100 [pp. 1541-1621 herein]) of the administra-
tive law judge’s initial decision of October 29, 1971, and adopts
those findings as its own.

315. The relevant product market is, as alleged in the complaint
and as found by the administrative law judge, industrial quality
delayed green and calcined petroleum coke, defined as petroleum
coke of this quality containing 2.8 percent sulphur or less. Initial
decision, Findings 16-37, pp. 10-15 [pp. 1545-50 herein]. Coke
meeting this definition has separate and distinct uses and com-
mands a price substantially greater than coke not having these
characteristics. Whereas coke of this quality is bought for its
carbon content and used in the manufacture of such industrial
products as aluminum anodes (e.g., Alcoa and Kaiser) and carbon
electrodes (e.g., Union Carbide), non-industrial quality coke is

1 The oil company respondents named in the complaint are American Oil Company; Colorado
Oil and Gas Corporation; Continental Oil Company; CRA, Inc.; Mobil Oil Company; Sun Oil
Company; Suntide Refining Company; and Texaco, Inec.
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bought almost entirely for its fuel (BTU) value. Sulphur is a
contaminant to the users of industrial quality coke and becomes
harmful to their end product (e.g., aluminum anodes) when pres-
ent in large quantities (generally over 2.8 percent).

The major users of petroleum coke testified at length to the
effect that, in the industrial uses to which they put the product,
there are no economically feasible substitutes for low-sulphur pe-
troleum coke of the kind described in the complaint and found
here to constitute the relevant product market. They cannot sub-
stitute the cheaper high-sulphur coke for the more expensive low-
sulphur coke they require in their operations. Reynolds Metals
buys no petroleum coke containing more than 2.8 percent sulphur
(tr. 1226) ; Alcoa’s specifications call for a maximum sulphur con-
tent of 2 percent (tr. 1288-89); Union Carbide uses no coke
containing more than 2 percent sulphur (tr. 1306-1314) ; Aircor
Speer, a producer of carbon and graphite products, buys no coke
containing more than 2 percent sulphur (tr. 1409-1413) ; and
Carborundum Company, world’s largest manufacturer of silicon
carbide for abrasives, uses coke containing 2 percent to 3 percent
sulphur (tr. 1445-1447). A representative of respondent Great
Lakes testified that petroleum coke containing more than 2.8 per-
cent sulphur is not normally used in the silicon carbide industry,
the graphite industry, the calcium carbide industry, the ferro alloy
industry, or the aluminum industry. Tr. 4484-90.

A small amount of the cheaper high-sulphur coke can be used by
some of these industries by “blending” it with a sufficient amount
of unusually low-sulphur coke. Thus a user that can tolerate a
maximum sulphur content of 2 percent can stay within that limit
by mixing equal quantities of coke containing, respectively, 1 per-
cent and 8 percent sulphur. The extent to which this can be done,
however, is limited by the availability of coke having a sulphur
content lower than the desired maximum. While over 90 percent of
the low-sulphur coke produced in the United States is used for
industrial purposes (carbon content of the product), the bulk of
the high-sulphur coke has to be sold as a fuel (BTU or heat
content) and at approximately half the price of the former. Tr.
1798-1799; 1865-1890; CX 289, 240-247; CX 338-340; CX 103,
238: CX 111-112, 148-149, 344-347; CX 113, 150, 344-47; CX
177; CX 30, 360-362. A representative of Republic Carbon sum-
marized the distinction involved this way:

Q. Did you distinguish in the marketing between these two types of coke?
A. The low sulphur coke went primarily for the metallurgical applications,



1664 FEDERAL TRADE COMMISSION DECISIONS
Opinion 82 F.T.C.

industrial use, and the high sulphur went primarily for fuel. (Tr. 1887-
1888.)

316. Respondent Great Lakes accounted for 42.4 percent of all
purchases of industrial quality petroleum coke produced in the
United States in 1964, 42.1 percent of that produced in 1965, and
38.8 percent of that produced in 1969. CX 1294-96, summarized in
initial decision, Appendix A, p. 119 [p. 1665 herein] (reproduced
below). This is the share of the market that was committed to
Great Lakes in those years under the long-term contracts at issue
here. Similar contracts were used by other coke purchasers, the
shares committed to Great Lakes and those other purchasers being
summarized in the table below (ibid) :

1964 ¢ 1965 1969

Committed to Great Lakes 42.4% 42.1% 38.8%
Committed to Other Firms 44.6 46.6 54.4
Uncommitted 13.0 11.3 6.8
100.0 100.0 100.0

CX 1294-96 (Appendix A).

With 38.8 percent of all industrial quality coke produced in the
United States in 1969 committed to Great Lakes and 54.4 percent
of it committed to other purchasers under these long-term con-
tracts, only 6.8 percent of it was thus left “uncommitted” or avail-
able for sale on the open market. Ibid.

317. Respondent Great Lakes Carbon’s share of the relevant
coke market has declined significantly over the years, from ap-
proximately 100 percent in the mid-1940’s (Great Lakes was the
original developer of the petroleum coke industry in the United
States, including its technological base, the rotary calciner for the
processing of raw coke) to, as noted, 38.8 percent in 1969. This
decline in overall market share does not represent, however, a
proportional decline in its market power. Sixteen (16) firms have
undertaken to market petroleum coke since 1935. Four (4) of
these are oil companies attempting to market their green coke
directly to the end user, none of them having facilities for calcin-
ing, sizing, screening, or performing the various other “middle-
man” functions. Four (4) of the others are oil companies that
have attempted to develop their own middleman organization, i.e.,
to “integrate forward.” Another six (6) are instances of ‘“back-
ward integration” into the middleman function by end users of the
product, namely, Union Carbide; General Carbon (a wholly-owned
subsidiary of Union Carbide); Kaiser Aluminum; Reynolds;
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Great Lakes Carbon Corp,, et al.—D. 8805

Total United States production of Green Industrial Quality Petroleum
Coke containing less than 2.89, sulphur for the years indicated

1964 1965 1969
Identity and Location of Refinery Production Per- Production Per- Production Per-
Production Committed to Great Lakes In Short eent In Short cent In Short cent
Tons Tons Tons
American Oil, Texas City, Texas_________ 149,166 4.0 184,101 4.8 . 151,000 2.4
Colorado Oil & Gas, Wichita, Kansas____. 30,217 0.8 27,260 0.7 32,508 0.5
Continental Qil, Ponca City, Oklahoma__ . 130,189 3.5 122,802 3.2 107,263 1.7
CRA, Inc., Coffeyville, Kansas_....._.._. 63,148 1.7 69,077 1.8 67,816 1.1
Mobil Oil, Torrance, California. - 499,686 13.3 501,094 12.9 792,000 12.4
Mobil Qil, Beaumont, Texas. .. .. 188,000 7.6 281,120 7.2 -0- -0~
NCRA, McPherson, Kansas_. .. _.._._..... 75,888 2.0 80,070 2.1 ~0- -0~
Sun Oil (Sunray), West Tulsa, Oklahoma__ 65,988 1.7 60,009 1.6 101,001 1.6
Suntide Refining, Corpus Christi, Texas__. 68,306 1.8 79,875 2.0 86,567 1.4
Texaco, Inc., Lockport, Illinois___ . 94,265 2.5 85,832 2.2 97,825 1.8
Texaco, Inc., Amarillo, Texas_.._ 26,290 0.7 29,640 0.8 33,744 0.5
Texaco, Inc., Port Arthur, Texas. 57,750 1.5 60,290 1.6 26,843 0.4
Texaco, Inc., Casper, Wyoming._ __ 47,554 1.3 47,969 1.2 47,402 0.7
Atlantic Richfield, Houston, Texas_ __..._ -0- -0 ~0— —0— 40,190 0.6
Standard Oil (California), El Segundo,

California___ .. .o . .o .._. -0~ -0- -0- -0- 320,000 5.0
Texaco, Inc., Los Angeles, Californi —0- -0- -0- -0- 485,545 7.6
Champlin 0Oil, Enid, Oklahoma_____ -0~ —0— -0~ -0 38,530 0.6
MarathonQil, Robinson, Illinois_ .. _.__.___ . =0~ -0- -0- ~0- 50,000 0.8

1,596,397 42.4 1,628,639 42.1 2,478,234 38.8
Production Committed to Others
(Purchasers)
Champlin Oil, Enid, Oklahoma (Swiss

Aluminum) . ...l 46,433 1.2 40,422 1.0 -0- -0~
Marathon Oil, Robinson, Illinois (Union

Carbide) . - - ..o 108,878 2.9 119,923 3.1 85,190 1.3
American Oil, Whiting, Indiana (Republic) 132,893 3.5 129,284 3.8 60,000 0.9
American Oil, Sugar Creek, Missouri

(Republie) .o 90,000 2.4 88,614 2.8 106,000 1.7
Cities Service, Lake Charles, Louisiana

(Sava, Mitsui) -0~ -0~ 81,504 2.1 324,628 5.1
Continental Oil, Lake Charles, Lou

(Union Carbide) . ____.____.__._____.___. 41,238 1.1 40,365 1.0 -0- -0-
Gulf Oil, Port Arthur, Texas (Alcoa)_.... 178,572 4.7 170,186 4.4 171,000 2.7
Humble Oil, Baton Rouge, Louisiana

(Reynolds) . _ .o _._... 368,447 9.8 344,000 8.9 637,000 10.0
LaGloria Oil, Tyler, Texas (Alcoa)________ © 28,440 0.7 29,081 0.8 - 33,000 0.5
Midland Coop. Refinery, Cushing, Okla-

homa (Republie)_ . ____ .. ___ ... ... ~0- -0- ~0~ -0- 12,000 0.2
Mobil Oil, Trenton, Michigan (Republic).. 84,849 2.8 84,697 2.2 76,000 1.2
Mobil 0Oil, East St. Louis, Missouri ‘

(Union Carbide) .____._________________ 106,654 2.8 106,957 2.8 129,000 2.0
NCRA, McPherson, Kansas (Republic)._... -0- -0- -0~ -0~ 103,282 1.6
Shell Oil, Norco, Louisiana (Kaiser)___.._. -0- -0~ 24,701 0.6 236,000 3.7
Standard Oil (Ohio), Lima, Ohio (Moun-

taineer). _ . __ . ________.___..__. 70,093 1.9 97,139 2.5 127,000 2.0
Standard Qil (Ohio), Toledo, Ohio (Moun-

taineer)_ _ ... aaoo. 110,738 2.9 108,205 2.8 157,960 - 2.5
Sunray DX (Sunray), Duncan, Oklahoma

(Republie) ... oo 97,056 2.6 97,976 2.6 130,169 2.0
Union Oil, Oleum, California (Republic).. 217,975 5.8 241,254 6.2 316,000 4.9
Atlantic Richfield, Watson, California

(Wilson, Mitsui, Harvey)__.___________ -0- -0- -0- -0- 676,000 10.6
Tenneco, Chalmette, Louisiana (Kaiser)._. ~0- —0— -0- -0- 98,167 1.5

1,682,266 44.6 1,804,308 46.6 3,478,396 54.4
Production Not Fully Committed

American Gilsonite, Gilsonite, Colorado..__ 153,824 4.1 141,660 3.6 **101,413 1.6
Cities Service, East Chicago, Indiana_____ *168,068 4.5  *150,313 3.9 177,612 2.8
Skelly Oil, El Dorado, Kansas_ .. - ___.... *135,947 3.6 *103,580 2.7 *154,000 2.4

Union Oil (Pure), Toledo, Ohio__.____.__. 30,018 0.8 42,551 1.1 -0- -0~
487,857 13.0 438,104 11.3 433,025 6.8
GRAND TOTAL. ... ... 3,766,570 100.0 3,871,051 100.0 6,389,655 100.0

Source: CX 1294, 1295, 1296.

*Denotes partially committed pursuant to a contract.
**All green production sold as calcined petroleum coke.
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Harvey Aluminum; and Gulf Coast Aluminum. These latter firms
are primarily engaged in other businesses, their sales of coke on
the market being limited to those instances in which their supply
exceeds the internal needs of their own firms, thus removing them
from the category of active and continuous competition with Great
Lakes in the day-to-day selling of petroleum coke. There are four
(4) significant firms serving the non-integrated market for in-
dustrial quality petroleum coke—Great Lakes, Republic, Collier,
and Mountaineer—and Great Lakes accounts for nearly two-thirds
of the aggregate sales of this group of firms. CX 1305, 1307.

The fact that the integrated end-users of the product do not
exert a downward pressure on the price of such coke in the gen-
eral coke market served by Great Lakes and its non-integrated
competitors is illustrated by the testimony of a representative of
Reynolds Metals. His firm had begun calcining its own coke be-
cause, among other things, it “wanted to take advantage of the
projected cost savings that would result from calcining it our-
selves. We knew that Great Lakes has a large share of the indus-
try and we wanted to be independent of them.” Tr. 1233. In 1963,
for example, Great Lakes was quoting a price of over $33 per ton
for calcined coke on the Fast Coast, while both it and a competi-
tor, Collier Carbon, were selling for $26 to $27 per ton on the
West Coast. “Well, I think it is obvious that the presence of Collier
helped keep the price down on the west coast.” Tr. 1234. Vertical
integration thus gets a lower price for the integrating firm itself
but it does not lower the price Great Lakes charges the rest of its
buyers, those that, for one reason or another, do not find it feasi-
ble to “be independent” of Great Lakes. In economic terms, then,
the vertically-integrated buyers (Alcoa, Kaiser, Union Carbide,
etc.) are in a separate market and Great Lakes’ market power
would be evaluated most appropriately in terms of its share of the
remaining market, the one in which the non-integrated buyers
have to acquire their coke needs and in which, as noted, Great
Lakes retains an overwhelmingly dominant share.

318. There is no “business justification” for exclusive output
contracts of seven (7) to twenty (20) years duration in the petro-
leum coke industry. The ‘“pay-out” period for both the producer’s
(refiner’s) coking unit and the processor’s calcining plant is five
(5) years, i.e., this is the period in which the industry amortizes
(recovers the cost) of those facilities. Since each of these facilities
involves a cost of several million dollars, the investment will not
be undertaken by either the refiner or the prospective calciner
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unless arrangements can be made in advance to assure the refiner
an outlet for his coke and the calciner a dependable supply of it
for that duration. Once the costs of these producing and process-
ing facilities have been recovered, however, the relevant consider-
ation in this regard is simply assuring that efficiency is not im-
paired in their operation. Where the construction of new plants is
not involved, three (38) year contracts are quite adequate, as is
illustrated by the fact Great Lakes itself entered into several such
short-term renewal contracts after this proceeding was com-
menced (CX 1322, 1324, 1327) and some of its competitors had
already done so earlier (CX 16, 18, 23, 37, 42, 1232-38).

Limiting the permissible duration of these contracts will not, as
argued by respondents, result in further vertical integration
rather than more independent competition at the middleman level.
As found above, one of the factors that caused Reynolds to inte-
grate backward into calcining was the weakness of competition at
the processing level and the accompanying high prices to end users
such as itself, which is consistent with the principle that, when a
middleman holds a substantial degree of market power, he will be
expected to at least attempt to use it to widen his own margin in
one or both of two ways, (1) by lowering the price at which he
buys and/or (2) by raising the price at which he sells. The higher
his mark-up becomes, the greater the incentive will be for either
the seller (refiner) or end-user (e.g., an aluminum company) to
integrate into the middleman function. Conversely, the more in-
tense the price competition becomes at the middleman level, the
narrower his margin will be and thus lower the incentive for
forward or vertical integration by suppliers or users. Reynolds
considered Great Lakes’ prices excessive and, as noted, entered
into the middleman function in part to escape them. Asked if
Reynolds would have integrated backward into coke processing if
Great Lakes had had more competition, the Reynolds representa-
tive thought “perhaps not.” Tr. 1242. The inference here is thus
that making this industry more competitive at the middleman
level by encouraging the entry of non-integrated processors will
reduce rather than increase the incentive for further vertical inte-
gration by the refiner and end users of this product.

CONCLUSIONS

1. Except as modified and supplemented herein, the Commission
accepts and adopts the conclusions of the administrative law judge
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in this matter (pages 101 through 110 [pp. 1621-30 herein],
initial decision, October 29, 1971).

2. All of the respondents named in the instant complaint are
corporations engaged in commerce, as “commerce” is defined in
Section 5 of the Federal Trade Commission Act, and the acts and
practices at issue herein occurred in the course of such commerce.
The negotiation of and performance under these long-term con-
tracts between Great Lakes and these eight (8) refiners involve a
systematic flow of interstate goods and communications, including
a routine flow of communications across state lines between the
headquarters of the contracting firms, between their respective
operating units, and between their respective operating units and
headquarters offices.

3. The relevant product market in which to assess the competi-
tive effects of the long-term output contracts challenged in this
proceeding is industrial quality delayed green and calcined petro-
leum coke having a sulphur content of 2.8 percent or less as
defined in the complaint. Such coke has uses that are separate and
distinet from all other varieties of coke and sells for a price that is
approximately double that of other cokes.

4. The relevant geographic markets in which to evaluate the
competitive effects of the contracts challenged herein is the United
States as a whole and the Gulf Coast and West Coast areas. Petro-
leum coke is a heavy bulky commodity of relatively low value
(approximately $10 per ton) and thus is relatively expensive to
ship from one geographic market to another. Freight cost thus
becomes an economic barrier separating the country into distinct
submarkets for weighing the significance of competitive res-
traints.

5. Respondent Great Lakes Carbon accounted for 42.4 percent of
all purchases of industrial quality petroleum coke produced in the
United States in 1964, 42.1 percent of that produced in 1965, and
38.8 percent of that produced in 1969. Its share of the non-inte-
grated portion of this national market (exclusive of the integrated
refiners and end-users) is approximately two-thirds and its share
of the two specific submarkets, the Gulf Coast and West Coast
areas, is similarly very large.

6. Respondent Great Lakes and each of the refiners named
herein have entered into one or more long-term (7 to 20 years)
contracts under which Great Lakes agrees to buy and the refiners
agree to sell the full petroleum coke output of certain named
refineries. The effect of such contracts has been to create and
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maintain Great Lakes’ historic dominance of the processing sector
of the petroleum coke industry and to inhibit and lessen the effec-
tiveness of competition therein.

7. There is no “business justification” for full-output coke con-
" tracts having a duration of more than five (5) years where a new
coker or a new calcining plant is to be constructed or otherwise
more than three (3) years in duration. New plants are fully amor-
tized in the industry at the end of five (5) years and three (3)
- year contracts are more than sufficient to permit the most econom-
ical operation of existing facilities.

8. The competitive effects of these long-term contracts, includ-
ing those of the smaller refiners, have not been and are not now de
minimis. As was said in the Luria case: “Some of the smaller
mills such as Bucyrus and Edgewater object to their inclusion in
the Commission’s Order, claiming that their purchases are too
insignificant to be unlawful. We cannot separately view individual
purchases by those mills whose annual requirements are not quan-
titatively significant. All contribute to the unlawful result and all
should share in the consequences.” Luria Bros. v. F.T.C., 389 F.2d
847, 863 (3d Cir. 1968).

9. Respondent the American Oil Company, a Maryland corpora-
tion, having entered into one of the long-term contracts at issue
here and subsequently assigned it to a subsidiary, the American
0il Company (Texas), is a proper party to this proceeding.

ORDER

This matter having been heard by the Commission on the excep-
tions of the respondents to the administrative law judge’s initial
decision finding that certain of respondents’ contracts for the pur-
chase and sale of petroleum coke constitute unfair acts or prac-
tices or unfair methods of competition in violation of Section 5 of
the Federal Trade Commission Act, 156 U.S.C. 45, and directing
revisions in those contracts and supplemental relief: and

The Commission having determined that the administrative law
judge’s findings of fact and conclusions of law, as modified and
supplemented herein, should be adopted as the findings and conclu-
sions of the Commission, and that the administrative law judge’s
order should be modified, and as modified herein, adopted as the
order of the Commission:

Now, therefore, it is ordered, That respondents’ exceptions to
the administrative law judge's initial decision be, and they hereby
are, denied:
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It is further ordered, That the administrative law judge’s find-
ings of fact and conclusions of law, as modified and supplemented
herein, be, and they hereby are, adopted as the findings and con-
clusions of the Commission, and that the following cease and de-
sist order be, and it hereby is, entered.

L

It is ordered, That respondent Great Lakes Carbon Corporation,
its successors and assigns, shall within sixty (60) days after the
effective date of this order, with each petroleum refiner with
which it presently has a contract to purchase or market an amount
in excess of fifty percent (50%) of the estimated annual pro-
duction of the regular green industrial quality petroleum coke
at a refinery in the United States extending more than three years
beyond the effective date of this order, execute an amendment
reducing the term of such contract to a period no longer than
three (3) years from the effective date of such amendment. As
used in this order the term regular green industrial quality petro-
leum coke (hereafter referred to as ‘“petroleum coke”) is as de-
fined in the complaint and does not include needle coke.

1I.

It is further ordered, That respondent Great Lakes Carbon Cor-
poration, its officers, directors, representatives or employees, suc-
cessors and assigns, directly or through any corporation, subsidi-
ary, or other device, in connection with the purchase in commerce,
as “commerce” is defined in the Federal Trade Commission Act, of
petroleum coke, do forthwith cease and desist from entering into
any contract or agreement, express or implied, or entering into
any commission contract or agreement, with any petroleum refiner
to purchase or market an amount in excess of fifty percent
(50%) of the estimated annual production of petroleum coke
produced at any refinery in the United States unless the term of
such contract or agreement shall be for five (5) years or less in
the event a new calcining kiln or coking unit has been or is to be
installed by either of the contracting parties and operating within
twenty-four (24) months of the date the contract is entered into
and unless any period thereof otherwise shall be for three (3)
years or less. Great Lakes Carbon Corporation may meet in good
faith any offers for longer periods of years made to petroleum
refiners by other actual or prospective purchasers of petroleum
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coke for amounts up to the full amount of petroleum coke pro-
duced at a refinery; Provided, however, That when an offer is
made by a new entrant into the petroleum coke business in the
United States, who is not otherwise a user of petroleum coke and
who requires such coke in connection with the initial construction
and operation of a facility to calcine petroleum coke in the United
States, Great Lakes Carbon Corporation may not meet the offer of
such new entrant to purchase for a period in excess of five years
petroleum coke produced at a refinery or refineries not designated
in the complaint. This proviso shall be in effect for a period of ten
vears from the entry of this order, and shall be applicable to the
offer or offers of any such new entrant for the production of any
single such refinery, or of multiple refineries when necessary to
assure such new entrant of not more than 200,000 tons plus or
minus ten (10) percent of petroleum coke. Great Lakes Carbon
Corporation may contract to purchase petroleum coke from any
refinery, including respondents’ refineries, in the quantities and
for such period of years as are necessary to meet in good faith a
competitive offer to supply Great Lakes Carbon Corporation’s cus-
tomers. Great Lakes Carbon Corporation may contract to pur-
chase such coke for resale as fuel for the period of years necessary
to fulfill a contract to supply petroleum coke for use as fuel substi-
tute for coal, heating oil, or natural gas. In the event that Great
Lakes Carbon Corporation enters into any such contract for more
than three (3) years, it shall within thirty (30) days after the
execution of such contract file a report with the Federal Trade
Commission setting forth the circumstances relating thereto.

Nothing herein shall prohibit respondent Great Lakes Carbon
Corporation from purchasing in excess of fifty percent (50%) of
the estimated annual production of gree industrial quality petro-
leum coke during any calendar year from any refinery producer at
any individual refinery if said refinery producer at any individual
refinery is unable to sell the additional production at the refinery
to any other purchaser on substantially similar prices, terms, and
conditions of sale as offered by respondent Great Lakes Carbon
Corporation. »

III.

It is further ordered, That respondent Great Lakes Carbon Cor-
poration, its successors and assigns, shall not renew or extend any
existing contract for the purchase or marketing of an amount in
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excess of fifty percent (50%) of the estimated annual production
of petroleum coke at any refinery more than six (6) months prior
to termination of the contract being renewed or extended.

1v.

It is further ordered, That within sixty (60) days from the
effective date of this order, respondent Great Lakes Carbon Corpo-
ration, its successors and assigns, shall submit to the Federal
Trade Commission a report in writing setting forth in detail the
manner in which it intends to comply with this order and within
thirty (30) days after the end of each year, shall file a report in
writing, identifying each refinery in the United States with which
Great Lakes Carbon Corporation entered into a contract to pur-
chase more than fifty percent (50%) of estimated annual out-
put of petroleum coke during the previous calendar year and
specifying the period of years covered by any such contract.
Within thirty (30) days after the end of each five (5) year period
during which this order is in effect Great Lakes Carbon Corpora-~
tion shall file a report in writing listing the refineries with which
it has a contract to purchase petroleum coke together with a copy
of each such contract and the quantities and quality of petroleum
coke purchased annually thereunder from each such refinery. Such
5-year reports shall not become a part of the public record, unless
otherwise directed by the Commission.

V.

It is further ordered, That respondents, the American Oil Com-
pany, Colorado Oil and Gas Corporation, Continental Oil Com-
pany, CRA, Inc., Mobil Oil Corporation, Sun Oil Company, Sun-
tide Refining Company, and Texaco, Inc. (hereinafter referred to
as respondent oil companies), their successors and assigns, shall
each, within sixty (60) days after the effective date of this order*
execute an amendment with respondent Great Lakes Carbon Cor-
poration reducing to a period not in excess of three (3) years
from the effective date of such amendment the term of any con-
tract then in existence for the purchase of an amount in excess of
fifty percent (50%) of the estimated annual production of petro-
leum coke produced at the refineries designated in the complaint,
to wit:

* Amended in accordance with the Commission’s order dated June 27, 1973.
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The American Oil Company, a Texas corporation: Texas City,
Texas refinery

Colorado Oil and Gas Corporation: Wichita, Kansas refinery

Continental Qil Company : Ponca City, Oklahoma refinery

CRA, Inc.: Coffeyville, Kansas refinery

Mobil Qil Corporation: Beaumont, Texas refinery, and Tor-
rance, California refinery

Sun Oil Company : West Tulsa, Oklahoma refinery

Suntide Refining Company, subsidiary of Sun Oil Company :
Corpus Christi, Texas refinery

Texaco, Inc.: Amarillo, Texas refinery; Casper, Wyoming re-
finery; Lockport, Illinois refinery; and Port Arthur, Texas
refinery.

VI.

It is further ordered, That respondent oil companies, their
officers, directors, representatives or employees, successors and
assigns, directly or through any corporation, subsidiary, division
or other device, do forthwith cease and desist from entering into
any contract or agreement, express or implied, to sell or for the
marketing of an amount in excess of fifty percent (50%) of
the estimated annual production of petroleum coke produced at
any refinery designated in the complaint unless the original term
of such contract or agreement shall be for five (5) years or less in
the event a new calcining kiln or coking unit has been or is to be
installed by either of the contracting parties and operating within
twenty-four (24) months of the date the contract is entered into
and unless any period thereof otherwise shall be for three (3)
years or less. Respondent oil companies may meet in good faith
any offer by a non-respondent coke producer to supply up to a full
amount of petroleum coke output from a refinery for a period of
years longer than that provided for in this order when such offer
is made to a new entrant into the petroleum coke business in the
United States, who is not otherwise a substantial user of petro-
leum coke and who requires such coke in connection with the
initial construction and operation of a facility to calcine petroleum
coke in the United States. This exception shall be applicable to the
offer or offers to any such new entrant for the production of any
single refinery or of multiple refineries when necessary to assure
such new entrant of not more than 200,000 tons plus or minus ten
percent (109%) of petroleum coke.

Nothing herein shall prohibit respondent oil companies from
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selling or marketing in excess of fifty percent (50%) of the
estimated annual production at any refinery during any calendar
vear to Great Lakes Carbon Corporation or to any other individ-
ual purchaser if said respondent oil company is unable to sell or
market the additional production of petroleum coke to any other
purchaser on substantially similar prices, terms and conditions of
sale as offered by respondent Great Lakes Carbon Corporation or
any other purchaser.

In the event that any respondent oil company enters into any
contract for sale of more than fifty percent (50%) of the esti-
mated annual production of petroleum coke during any calen-
dar year at any refinery designated in the complaint to one pur-
chaser, which contract covers more than three (3) years in dura-
tion, it shall file a report with the Federal Trade Commission
setting forth the justification thereof satisfying the above provi-
sions.

VII.

It is further ordered, That respondent oil companies, their suc-
cessors and assigns, shall not renew or extend any existing con-
tract for the sale or marketing of the production of petroleum
coke (exceeding 50 percent of estimated annual production) at
any refinery more than six (6) months prior the termination of
the contract being renewed or extended. During the effective pe-
riod of this order, respondent oil companies shall submit to the
Federal Trade Commission within thirty (30) days following exe-
cution a copy of each new contract entered into and a copy of any
agreement to renew an existing contract, and such copies shall not
become part of the public record, unless otherwise directed by the
Commission.

VIII.

It is further ordered, That, within sixty (60) days from the
effective date of this order, respondent oil companies, corpora-
tions, their successors and assigns, shall submit to the Federal
Trade Commission a report in writing setting forth in detail the
manner in which each intends to comply with this order and
within thirty (30) days after the end of each year, shall file a
report in writing setting forth in detail the manner in which
respondent is complying with each applicable requirement of this
order, accompanied by such documents as are necessary to consti-
tute a showing that respondent is in full and faithful compliance
herewith.
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IX.

It is further ordered, That the provisions of this order shall not
apply to any contract relating to the sale of petroleum coke pro-
duced at the refineries designated in the complaint when said coke
is to be used as fuel substitute for coal, heating oil or natural gas.

X.

This order shall terminate and cease to be effective twenty years
from the date of entry of this order.
Chairman Engman not participating.

IN THE MATTER OF

CORNING GLASS WORKS

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8874. Complaint, January 18, 1972—Decision, June 5, 1973.

Order and opinion requiring a Corning, New York manufacturer, advertiser,
seller, and distributor of Pyrex, Corning Ware, and Corelle Livingware
brands of glass household products for food preparation, serving, and
storage, among other things in connection with any fair trade programs
of those products, to cease illegal price-fixing and refusal-to-deal activi-
ties. The respondent is also required to abrogate Wholesaler Fair Trade
Contracts where resale is in free trade jurisdictions, and to abrogate fair
trade contracts with retailers in signer-only states which were obtained
by wholesalers in free trade states subject to the illegal boycott provision.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, and by virtue of the authority vested in it by
said Act, the Federal Trade Commission, having reason to believe °
that Corning Glass Works, a corporation, hereinafter referred to
as respondent, has been and is now in violation of Section 5(a) (1)
of said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges as follows:

COUNTI
PARAGRAPH 1. Unless otherwise required by context, the follow-



