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IN m MATTER OF

CREDIT BUREAU OF LORA_IN, ]NC., ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FAIR OREDIT REPORTING ACTS

Docket 0-2287.. Oomplmnt Sept 19, 1972——Dec@s'ion, S’ept 19, 1972.

Consent order requiring a Loram, 0h1o, credlt bureau among other things to
cease violating the Fair Credit Reporting Act by failing to require users of
consumer reports to identify themselves and certify in writihg ‘the purpose _
for which the information is sought and not used for any other purpose;
failing to ineorporate in “Membership Contraets’” that information: will be
requested only for the members’ exclusive use in conneetlon with the exten-
sion of credit, employment, ingurance, governmental use, or other legltmate
business transaction involving the consumer ; fajling to require non-consumer .
credit customers to furnish' required information ; failing to forbid employees
to obtain reports on themselves or associates: and failing tocease: deing -
business with any user of the veports who does not follow .the procedures
specified by this order. : I

' COM]?LAINT

Pursuant to the prowsmns of the Fair Credit Reportmg Act and
the Federal Trade Commission Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having rea-
son to believe that Credit Bureau of Lorain, Inc., a corporation, and
Harry C. Koller, individually and as an officer of said corporation,
hereinafter referred to as respondents, have violated the provisions
of said Acts, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows: _

Paragraru 1. Respondent Credit Bureau of Lorain, Inc., is a cor-
poration organized, existing and. doing business under and by virtue
of the laws of the State of Ohio, with its principal oﬁ’ice and place
of business located at 814 9th Street, Lorain, Ohio.

Respondent Harry C. Koller is an individual and is an officer of
the corporate respondent. He formulates, directs and controls the
acts and practices of the corporate respondent, including those herein-
after set forth. His business address is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for sometime in the past have
been, for monetary fees and/or dues, regularly engaged in the practice
of assembling or evaluating information on consumers for the purpose
of furmshmg to third parties consumer reports, as “consumer report”
is defined in Section 603(d) of the Fair Credit Reporting Act. Re-



382 FEDERAL TRADE COMMISSION DECISIONS,
' Gomplaint _ 81 F.I.C.

spondents regularly use a means or facility of interstate commeree for
_the purpose of preparing and furnishing said consumer reports. There-
fore, respondents are a. consumer reporting’ agency, as “consumer
reporting agency” is defined in Section 603(f) of the Fair Credit
‘Reporting Act. : v " R

Par. 3. Subsequent to April 25, 1971, in the ordinary course and
conduct of their business as a consumer reporting agency, respondents :

1. Failed, as to users of respondents’ credit reporting service who
‘were users or “members” prior to April 25, 1971, to establish proce-
* dures requiring said users to certify the purposes for which the

information. on consumers is sought and that the information will be
used for no other purpose. -~ =~ -~ - : :
-9, Failed to require prospective users who became “members” of
‘respondents’ service after April 25, 1971, to certify the purposes for
which the requested information wassought. = ’

" ..Therefore, respondents failed to maintain reasonable procedures
designed to limit the furnishing of consumer reports,to the purposes
specified under Section 604 of the Fair Credit Reporting Act, thereby
violating Section 607 of the Fair Credit Reporting Act.
. _Par. 4. In the ordinary course and conduct of respondents’ business,
as aforesaid, respondents contracted to provide their services to persons
such as private legal counsel, who do not, in the ordinary course of
business, regularly extend credit or insurance for personal, family or
household use. Respondents knew, or should have known, that said
persons may not have a permissible purpose for consumer reports
pursuant to Section 604 of the Fair Credit Reporting Act. Despite
" such knowledge, respondents provided consumer reports to such per-
sons when they had no permissible purpose for a report under Section
604 of the Act. Further, respondents failed to obtain from such per-
sons, at the time of their request for the consumer reports, a written
certification of the purpose for which the reports were sought. Ac-
cordingly, respondents failed to maintain reasonable procedures de-
signed to limit the furnishing of consumer reports to the purposes
specified under Section 604 of the Fair Credit Reporting Act, thereby
violating Section 607 of the Fair Credit Reporting Act.
_ Par. 5. Respondents’ aforesaid failures to comply with the provi-
sions of the Fair Credit Reporting Act constitute violations of that
Act and, pursuant to Section 621 thereof, respondents have thereby
violated the Federal Trade Commission Act.
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The Federal Trade Comm1sswn havmg initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Cleveland Regional Office pro-
posed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with v101a.t10n
of the Federal Trade Commission Act; and

The respondents and counsel for the Commlssmn ha,vmv thereafter
executed an agreement containing a consent order, an a,dm_lssmn by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint
and waivers and other provisions as required by the Commission’s
rulesta,nd

The Commission havmg thereafter cons1dered the matter a,nd hav-
mg determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order :

1. Respondent Credit Bureau of Lorain, Inc., is a corporatlon or-
ganized, existing and doing business under and by virtue of the laws
of the State of Ohio, with its principal office and place of business
located at 314 9th Street, in the city of Lorain, State of Ohio.

Respondent Harry C. Koller is an individual and is an officer of the
corporate respondent. He formulates, directs and controls the acts and
practices of said corporation, and his principal office and place of
business is located at the above-stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

' ' ORDER

It is ordered, That respondents Credit Bureau of Lorain, Inc., a
corporation, its successors and assigns, and its officers, and Harry C‘
Koller, individually and as an officer of said corporation, and respond-
ents’ agents, representatives and employees, directly or through any
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corporation, subsidiary, division, or other dévice, in connection with
the collecting, assembling or furnishing of consumer reports, as “con-
Suer report” is defined in the Fair Credit Reporting Act (15 U S.C.
1601 et seq.), shall forthw1th cease and desist from: -
1. Failing to require all prospectlve users of. consumer reports
' toidentify themselves and to certify, in Wntmg, through a “Mem-
bership Contra,ct” with the respondents the purpose for* Whlch
the information is sought and that the information will be used

. for no other purpose, in. accordance W1th Sectlon 607 of the Fair

' ‘Credlt Reportmg Act.

e Fallmg to require prospectlve users of consumer reports who

f are not, in the ordinary course of busmess, regularly extending

“ consumer ‘credit and/or consumer insurance, to identify them-

o selves and to certlfy, in wr1t1ng, either at the time the prospectlve
users seek each consumer report, or w1th1n ten (10) business days
~ after an oral certlﬁcatlon of a réquest for each consumer report

_the purpose for which the information is sought and that the. in-
" formation W111 be used for 1o, o her purpose, in accordance w1th.

Sectmn 607 of. the Falr Credit T porbmg Act.

R Falhng to incorporate the followmg statements on the face
of all “Membership Contracts” between the respondents and the
prospective users of consumer reports, with such conspicuousness
and clarity as is likely to be read and understood by the prospec-
tive users of consumer reports:

1. Information will be requested only for the Members’ exclusive use, and the
Member certifies that inquiries will be made only for one or more of the follow-
ing permissible purposes and no other:

a. In connection with a credit transaction involving the consumer on
whom the information is to be furmished and involving the extension .of
credit to, or review or collection of an account of, the consumer ; or

b. In connection with employment purposes; or

c. In connection with the underwriting of insurance involving the con-
sumer ; or )

d. In connection with a determination of the consumer’s eligibility for a
license or other benefit granted by a governmental instrumentality required
by law to consider an applicant’s financial responsibility or status; or

e. In connection with a legitimate business need for the information in
connection with a business transaction involving the consumer. )

2. Member, who is not, in the ordinary course of business, regularly extending
consumer credit and/or consumer insurance, agrees to inform the Credit Bureau
of the purpose for which each report is sought, at the time each such report is
ordered.

3. Reports on employees will be requested only by the Members’ designated rep-
resentatives. Employees will be forbidden to attempt to obtain reports on them-
selves, associates, or any other person except in the exercise of their oﬁ‘1c1a1
duties.
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4. It is understood by the member that Public Law 91-508, § 619, states “Any
person who Knowingly and willfully obtains information on a consumer from a
consumer. reporting: agency under false pretenses shall be fined not more than
$5,000 or imprisoned- not more than one year, or both.” -

4, Failing to_cease doing business with any prospectlve user;
or user of consumer reports who does not follow any of the oral
or written procedures as specified by this order. B

Itis further ordered, That respondents deliver a copy of this order
to cease and desist to all present-and future personnel of respondents :
engaged in the assembling or evaluating of information on ¢onsumers,
for the purpose of furnishing to. third parties consumer reports and,-
that respondents. secure a signed statement: acknowledgmg recelpt of
said order from each such person. -

It is further ordered, That the individual respondent named herem
promptly notify the Commission of the discontinuance of. his present,
business or employment and of his affiliation with a new business or.
employment. Such notice shall include respondent’s current business -
or employment in which he is engaged, as well as a descrlptlon of hlS
duties and respensibilities.-

It is further ordered, That respondents notify the Commlssmn at.
least thirty (30) days prior to any proposed change in the corpora,te'
respondent, such as dissolution, assignment or sale, resultant in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
comphance obligations arising out of the order.

It is furtker ordered, That respondents shall, within sixty (60)
days after service upon bhem of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist contained
herein.

Ix THE MATTER OF

VIRGINIA CRAFTS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket (-2288. Complaint, Sept. 19, 1972—Decision, Sept. 19, 1972.

Consent order requiring a Keysville, Virginia, manufacturer of carpets and rugs,
among other things to cease manufacturing for sale, selling, importing, or
distributing any produect, fabrie, or related material which fails to conform
to an applicable standard of lammability or regulation issued under the pro-
visions of the Flammable Fabrics Act.
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Pursuant to'the provisions of the Federa,l Trade Comnnssmn Aet*
and the Flammable Fabrics Act, as amended; and by virtué of the'
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Virginia Crafts, Inc. a corporation, and
J. C. Riepe, Jr., individually and as an officer of the said corporation,
hereinafter referred to as respondents, have violated the provisions of
the said Acts and ‘the rules and reguldtions promulgated under the
Flammable Fabrics Act, as amended, and it.appearing to the Com- -
mission’ that a proceedmg by it in respect thereof would be in the
public interest, issues its complaint statmg 1ts charges in that respect~'
as follows: »

‘ParacrarE 1. Respondent Virginia Crafts Inc., is a corporatlon
organized, existing and-doing business under-and by virtue of the:
laws of the State of: Virginia. Respondent: J: C. Riepe; Jr., is an
officér of the said corporate respondent. He formulates, directs, and
controls the acts, practices, and policies of the said corporation.

Respondents are engaged in the manufacture and sale of carpets
and rugs, with their prmclpa.l pla.ce of business located. at Keysville,
Virginia.

-Par. 2. Respondents are now and for some time last past have
been engaged in the manufacturing for sale, sale and offering for sale,
in commerce, and have introduced, delivered for introduction, trans-
ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “product,” are defined in the Flammable Fabrics
Act, as amended, which products fail to conform to an applicable
standard or regulation continued in effect, issued or amended under
the provisions of the Flammable Fabrics Act as amended.

Among such products mentioned hereinabove were carpets and
rugs Style “No. 449” subject to Department of Commerce Standard
for the Surface Flammability of Carpets and Rugs (DOC FF 1-70).

Par. 3. The aforesaid acts and practices of respondents were and are
in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constituted,
and now constitute unfair methods of competition and unfair and
deceptive acts and practices in commerce, within the intent and mean-
ing of the Federal Trade Commission Act.
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- The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with_
violation of the Federal Trade Commission Act, and the Flammable
- Fabrics Act, as amended ; and , L o

The respondents and counsel for the Commission having thereafter

- executed an agreement. containing a consent. order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers-and other provisions as required by the Commission’s
rules;and - : w S ¢

‘The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have’
violated the said Acts, and that complaint should issue stating its.
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.84(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional findings,
and enters the following order:

L. Respondent Virginia Crafts, Inc., is a corporation organized, -
existing and doing business under and by virtue of the laws of the
State of Virginia. ,

Respondent J. C. Riepe, Jr. is an officer of the said corporation. He
formulates, directs, and controls the acts, practices and policies of the
said corporation.

Respondents are engaged in the manufacture and sale of carpets
and rugs, with the office and principal place of business of respondents
located at Keysville, Virginia.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondent Virginia Crafts, Inc., a corporation,
its successors and assigns, and its officers, and respondent J. C. Riepe,
Jr., individually and as an officer of said corporation and respondents’
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agents, representatives and employees directly or through any cor-
poration, subsidiary, division, or other device, do forthwith cease and
desist from manufacturing for sale, selling, offering for sale, in. com-
merce, or importing into the United States, or introducing, delivering
for introduction, transporting or causing to be transported in com-
merce, or selling or delivering ‘after sale or shipment in commetce,
any product, fabric or related material; or manufacturing for sale,
selling, or offering for sale, any product made of fabric or related ma~
terial which has been shipped or received in commerce, as “commierce,”
“product,” “fabric” and “related material” are défined in the Flamma-
ble Fabrics Act, as amended, which product, fabric or related material
fails to conform to an applicable standard or regulation continued in
effect, issued or amended under the provisions of the aforesaid Act. "
It is further ordered, That respondents notify all of their customers
‘who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flatmable nature of said
products and effect the recall of said products from such customers.
_ 1t s further ordered, That the respondents herein either process the
products which gave rise to the complaint so as to bring them' into
conformance with the applicable standard of flammability under the ' - -
Flammable Fabrics Act, as amended, or destroy said products.
1t is further ordered, That respondents herein shall, within ten ( 10)
days after service upon them of this order, file with the Commission
a special report in writing setting forth the respondents’ intentions
as to compliance with this order. This special report shall also advise
the Commission fully and specifically concerning (1) the identity of
the products which gave rise to the complaint, (2) the identity of the
purchasers of said products, (3) the amount of said products on hand
and in the channels of commerce, (4) any action taken and any further
actions proposed to be taken to notify customers of the flammability of
said products and effect the recall of said products from customers,
and of the results thereof, (5) any disposition of said products since
April 4,1972, and (8) any action taken or proposed to be taken to bring
said products into conformance with the applicable standard of flami-
mability under the Flammable Fabrics Act, as amended, or to destroy
said products, and the results of such action. Respondents will submit
with their report, a complete description of each style of carpet or rug
currently in inventory or production. Upon request, respondents will
forward to the Commission for testing a sample of any such carpet -
or rug.
1t is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respondent.
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such as dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or any

“other change in the corporation which may affect comphanoe obliga-
tions arlsmg out of the order.

It is further ordered, That the respondent corporatlon shall forth- _
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business
or employment in which he is engaged as well as a description of his
duties and responsibilities. -

It s further ‘ordered, That the respondents herein sha.]l within
smty (60) days after service upon them of this order, file with the
Cominission a report in writing setting forth in detail the manner
and form in which "they‘ have complied with this order.

IN THE MA'I'I‘ER OF

GEORGIA FABRIC CORPORATION ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION, THE TEXTILE FIBER PRODUCTS IDENTIFI-
CATION AND THE WOOL PRODUCTS LABELING ACTS

Docket C-2289. Complaint, Sept. 21, 1972—Decision, Sept. 21, 1972,

Consent order requiring an Atlanta, Georgia, purchaser and wholesaler of fabrics,
among other things to cease falsely advertising, deceptively guaranteeing,
and misbranding his textile fiber products; misbranding the fiber econtent of
his wool products; and misrepresenting the prices of certain products as
being at “cost or below” and discounted from the “regular” price.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
the Wool Products Labeling Act of 1939, and the Textile Fiber Prod-
ucts Identification Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe that
Georgia Fabric Corporation, a corporation, and Elliott I. Reich, in-
dividually and as an officer of Georgia Fabric Corporation, hereinafter
referred to as respondents, have violated the provisions of said Acts
and the rules and regulations promulgated under the Wool Products
Labeling Act of 1939, and the Textile Fiber Products Identification
Act, and it now appearing to the Commission that a proceeding by it in
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‘respect thereto would be in the public interest, hereby issues its com-

plaint stating its charges in that respect as follows ; o o

- Paraerarm 1. Respondent Georgia Fabric Corporation is a corpo-
ration organized, existing and doing business under and by virtue of
the laws of the State of Georgia. The respondent corporation main-
tains its main offices and principal place of business at 4440 Commerce
- Circle; S.W., Atlanta, Georgia. . Lo
- “Respondent Elliott I. Reich is an officer of said corporation. He as-
‘sists in formulating, directing and controlling the practices of the cor-
“porate respondent. He maintains offices at 108 W, 39th Street, New
York, New York. , . P ;

- Respondents are engaged in the business of purchasing fabrics from
“various sources, arid the wholesaling of such fabrics throughout the
“United States. : o ‘ S
* -Par. 2. Respondents are now and for some time last past have been
engaged in the introduction, delivery for introduction, manufacture -
for introduction, sale, advertising, and offering for sale, in commerce,
and in the transportation or causing to be transported in comierce,
and in the importation into the United States, of textile fiber products;
- and have sold, offered for sale, advertised, delivered, transported and
caused to be transported, textile fiber products which have been adver-
tised or offered for sale in commerce; and have sold, offered for sale,
‘advertised, delivered, transported, and caused to be transported after
shipment in commerce, textile fiber products, either in their original
state or contained in other textile fiber products, as the terms “com-
merce” and “textile fiber product” are defined in the Textile Fiber
Products. Identification Act.

Par. 8. Certain of said textile fiber products were misbranded by
respondents within the intent and meaning of Section 4(a) of the Tex-
tile Fiber Products Identification Act and the rules and regulations
promulgated thereunder, in that they were falsely and deceptively
stamped, tagged, labeled, invoiced, advertised or otherwise identified
as to the name or amount of the constituent fibers contained therein.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products, namely fabric, which were adver-
tised in commerce as “Color Linens” and “Bonded Linen” by Georgia
“Fabric Corporation but which, in fact, did not contain the fiber linen
but substantially different types of fibers. ’

Par. 4. Certain of said textile fiber products were misbranded by
respondents in that they were not stamped, tagged, labeled, or other-
wise identified as required under the provisions of Section 4(b) of the
Textile Fiber Products Identification Act, and in the manner and form
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-as prescribed by -the rules and regulations promulgated under said
Act. ‘ o ' , : .
Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products, namely fabric, with labels affixed
by Georgia Fabric Corporation which failed to disclose the true ge-
-neric names of the fibers present. ’ - _

Also among such misbranded textile fiber products were fabrics
offered by Georgia Fabric Corporation which did not have labels
affixed thereto disclosing: : : o
1. The percentages of the fibers present by weight. '

2. The name, or other identification issued and registered by the
Commission, of the manufacturer of the products or one or more per- -
sons subject to Section $ with respect to such products.” -

Par. 5. Respondents, in violation of Section 5(a) of the Textile Fiber
Products Identification Act, have caused and participated in the re-
moval of, prior to the time textile fiber products subject to the provi-
sions of the Textile Fiber Products Identification Act were sold and
delivered to the ultimate consumer, labels required by the Textile Fiber
Products Identification Act to be affixed to such produets, without
substituting therefore labels conforming to Section 4 of said Act and in
the manner prescribed by Section 5(b) of said Act.

Par. 6. Respondents, in substituting a stamp, tag, label, or other
identification pursuant to Section 5(b) of the Textile Fiber Products
Identification Act, have not kept such records as would show the infor-
mation set forth on the stamp, tag, label, or other identification that
was removed, and the name or names of the person or persons from
whom such textile fiber products were secured in violation of Section
6(b) of said Act.

Par. 7. Respondents, in violation of Section 4(c) of the Textile Fiber
Products Identification Act, have falsely and deceptively advertised ‘
textile fiber products by disclosing or implying fiber content in writ-
ten advertisements without disclosing therein the same information as
that required to be shown on the stamp, tag, label, or other identifica-
tion under Section 4(b) (1) and (2), of said Act, except percentages
of the fibers present need not be stated.

Among such textile fiber products falsely and deceptively advertised,
but not limited thereto, were those fabrics described by Georgia Fab-
ric Corporation solely through the terms “Orlons,” “Dacron,” and
“Corduroy.”

Par. 8. Respondents, in violation of Section 10(b) of the Textile
Fiber Products Identification Act, have furnished a false guaranty
under said Act by falsely claiming textile fiber products will not be
misbranded or falsely or deceptively invoiced or advertised within the
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‘miariing of thé Textils Fiber Products Tdentification Act.and the rules
and regulations thereunder when such is not the fact. :

PaR. 9: Theacts'and practices of respondents as set forth-above were,
and dre, in Vviolation of ths Textile Fiber Prodiicts Identification’ Act
and the rules and regulatiotris promulgated thersunder, and constituted,
and now constitute, unfair methods -of ¢ofpetition and unfair and
“deceptive acts and p‘ractwes, in commerce, under ‘the Federa.l Trade
‘Corimission “Act. -

Par. 10. Respondents now and for some tlme last ‘past have manu-
factured for introdiction ifito:¢commnierce; introduced ifto ‘commerce,
#old; transported, distributed, delivered for shlpment shlpped and
: effei'ed for 'sale; in ‘commerce, 48 “commerce” is’ defined in the Wool.
- Products Labellng Adt: of 1939 wool products as “wool product” is .
-'deﬁned therem s

.....

in that they were 16t stamped tagged labeled or otherw1se 1dent1ﬁed
& required tinder the provisions of Section 4(a) (2) of the Wool Prod-
et La,behng Act of 1989 and in the manner and form prescrlbed by
“the tiles and tegulations promulgated under said Act.

Pak. 12. The acts and practices of the respondents as set forth above
were, and are, in violation of the Wool Products Labehng ‘Act of 1939
and the rules and regulations promulgated thereunder, and constituted,
and now constitute, unfair methods of competition and unfair and
deceptive acts and practices, in commerce, within the meanmg of the
Federal Trade Commission Act.

Par. 13. Respondents, Georgia Fabric Corporation and Elliott I.
Reich, are now and for some time last past have been engaged in the
advertising, sale, offering for sale and distribution of fabrics, in com-
merce, as “commerce” is defined in the Federal Trade Commission Act.

In the course and conduct of their business, the said respondents
have advertised their fabrics by means of circulars sent through the
United States mails to numerous persons in the State of Georgia and
various other States of the United States.

Also in the course and conduct of their business, said respondents
now cause, and for some time last past have caused, their fabrics when
sold, to be shipped from their place of business in the State of Georgia
to purchasers thereof located in various other States of the United
States.

Said respondents maintain and at all times mentioned herein have
maintained, a substantial course of trade in said fabrics in commerce
as “commerce” is defined in the Federal Trade Commission Act,

Par. 14. The said respondents in the course of their business, as
aforesaid, have made certain statements with respect to the pricing of
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_fabrics in their a.dvertlsmg by mail. Among and- typlcal ‘but not all-

- inclusive of such statements, arethe following :
‘ ’70 SELLOUT EVERYTHING MUST GO GOST OR BELOW

COST 45’’ wide now only 4214¢ yd.
 Par. 15. The said respondents in the course of their busmess, as afore-

said; have made further statements with respect to the pricing of other -

“‘fabrlcs in their advertising by mail. Among and typical, but not all-
‘flncluswe of such statements are the fo]lowmg'

100% Cotton Fancy P1que Wh1te & Col. 44"/45" wide * %% reg '$1.00 yd. sale
6214¢ yd

Pag. 16. By and through the use of the above quoted statements and
others of similar import not specifically set out herein, the sald re- .
,spondents have represented directly or by implication that certain
prices set forth in the advertisements were the “cost prices” or “below
the cost prices” of the fabrics to the said respondents from their sup-
pliers, and that certain other prices advertised were the prices that
such fabrics were sold or offered for sale by the said respondents in

_good faith, for a reasonably substantial perlod of ‘time in the recent
regular course of their business, and that the prices of the fabrics were
reduced from the h1gher stated prices and the amounts of such reduc-
tions represented savings to the purchasers thereof.

Pagr. 17. In truth and in fact the fabrics were not sold at the “cost.
prices” or “below the cost prices” of the fabrics to the said respondents
from their suppliers and the “reg.” (regular) prices set out in the ad-
vertisements were not the prices at which the advertised fabrics were
sold or offered for sale by the said respondents, in good faith, for a-
reasonably substantial period of time in the recent regular course of
their business, and the prices of the fabrics were not reduced from the
higher prices; therefore, the amounts of such reductions were not as
represented.

Par. 18. The aforesaid acts and practices of respondents, as herein
alleged in Paragraphs Fourteen, Fifteen, Sixteen and Seventeen, were
and are, all to the prejudice and injury of the public and of respond—
ents’ competitors and constituted, and now constitute, unfair and de-
ceptive acts and practices and unfair methods of competition, in com-
merce, within the intent and meaning of Section 5 of the Federal Trade
Commission Act.

Drcision AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a

494~841—73——26
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" copy of a draft of complaint which the Atlanta Regional Office pro-
posed to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondents with wolatlon of
the Federal Trade Commission Act, the Wool Products Labeh.ng Act
of 1939 and the Textile Fiber Products Identification Act; and _

The respondents and counsel for the Commission havmg thereafter

-executed an agreement containing a consent order, an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by

' respondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Comm1sswn’s
rules; and ‘

' The Commission having thereafter considered the matter and having
‘determined that it had reason to believe that the respondents have
violated ‘the said Aects, and that complaint should issue stating its
"charges in that respect, and having thereupon accepted the executed
‘consent agreement and placed such agreement on the public record for
a period of thirty (80) days, now in further conformity with the pro-
cedure prescribed in Section 2.34(b) of its rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings, and
enters the following order:

1. Respondent Georgia Fabric Corporation, is a corporation orga- -
nized, existing and doing business under and by virtue of the laws of

- the State of Georgia. Its offices and principal place of business is

located at 4440 Commerce Circle, S.W., Atlanta, Georgia.

Respondent Elliott I. Reich is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of the
corporate respondent including those hereinafter referred to. The ad-
dress of Elliott I. Reich is 108 West 39th Street, New York, New York.

2. The Federal Trade Commission has-jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents Georgia Fabric Corporation, a cor-
poration, its successors and assigns, and its officers, and Elliott I.
Reich, individually and as an officer of Georgia Fabric Corporation,
and respondents’ representatives, agents and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the introduction, manufacture for introduction, sale,
advertising or offering for sale, in commerce, or the transportation or
causing to be transported in commerce, or the importation into the
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United States of any textile fiber product; or in connection with the
.sale, offering for sale, advertising, delivery, transportation, or causing
to be transported, of any textile fiber product which has been advertised
-or offered for sale, in commerce; or in connection with the sale, offering
for sale, advertising, delivery, transportation or causing to be trans-
ported, after shipment in commerce, of any textile fiber product,
whether in its original state or contained in other textile fiber products,
as the terms “commerce” and “textile fiber product” are defined in the
-Textile Fiber Products Identification Act, do forthmth cease and
desist from:

A. Mlsbrandmg textile ﬁber products by : ' '

1. Falsely or deceptively stamping, tagging, labelmg, in-
voicing, advertising or otherwise identifying such products
as to the name or amount of the constituent fibers contained
therein. _

2. Failing to affix a stamp, tag, label, or other means of
identification to each such product showing in a clear, legible
and conspicuous manner each element of information re-
quired to be disclosed by Section 4(b) of the Textile Fiber
Products Identification Act. o

- B. Removing or mutilating, or causing or participating in the
removal or mutilation of, the stamp, tag, label or other identifica-
tion required by the Textile Fiber Products Identification Act
to be affixed to any textile fiber product, after such textile fiber
product has been shipped in commerce, and prior to the time such
textile fiber product is sold and delivered to the ultimate consumer
without substituting therefor labels conforming to Section 4 of
said Act and the rules and regulations promulgated thereunder
and in the manner prescribed by Section 5(b) of the Act.

C. Failing to maintain and preserve, as required by Section
6(b) -of the Textile Fiber Products Identification Act, such
records of the fiber content of textile fiber products as will show
the information set forth on the stamps, tags, labels or other
identification removed by respondents, together with the name or
names of the person or persons from whom such textile fiber
products were received, when substituting stamps, tags, labels or
other identification pursuant to Section 5(b) of the Textile Fiber
Products Identification Act.

D. Advertising textile fiber products by disclosing or implying
fiber content in any written advertisement which is used to aid,
promote, or assist directly or indirectly in the sale or offering for
sale of such textile fiber product, unless the same information as
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- that required to be shown on thé stamp, tag, label or other identifi-
- cation - under Sedtion- 4(b) (1) and (2), Textile Fiber Products
' Identlﬁcatmn Act,is c¢ontained in the heading, body, or other part
of such written advertisement, except that the percentages of the
- fibers present in the textile fiber product need not be stated.
> 1848 fuirther ordéred, That respondents Georgia Fabric Corporation,

‘8 corpotation, its successors and assigns, and its officers, and Elliott I.

Reich, individually and as an officer of Georgia Fabric Corporation,

Hnd respondents’ represenitatives, agents and - employees, directly or

through any corporation, subsidiary, division, or other device, do
forthwith cease and desist fromn furnishing a false guaranty that any

‘textile fiber product is' not ‘misbranded or falsely or deceptively in-

voiced or advertised under the prov1smns of the Textlle Flber Products

‘Tdentification Act.

1t is further ordered, That respondents Georgia Fabric Corporatlon,

4 corporation, its successois and assigns, and its officers, and Elliott 1.
‘Reich, 1nd1v1dually and asan officer of Georgia Fabrlc Corporation,

and respondents representatlves, agents and employees, dlrectly or

‘?ﬁhrough ANy ‘corpetation, subsidiary, d1v1s1on aor other device, in con- -

nection with the introduction, or manufacture. for introduction, into

‘comimérce, or the offering for sale, sale, transportation, distribution,

dehvery for shipment or shipment, in commerce, of wool products, as

“commerce” and “wool product” are defined in the Wool Products
Labeling Act of 1939, do forthwith cease and desist from misbranding
such products by :

Failing to securely affix to, or place on, each such product a
stamp, tag, label, or other means of identification showing in a
clear and conspicuous manner each: element of information re-
quired to disclosed by Section 4(a)(2) of the Wool Products
Labehng Act of 1939.

It is further ordered, That respondents Georgia Fabmc Corporation,
a corporation, its successors and assigns, and its officers, and Elliott I.
Reich, individually and as an officer of said corporation, and respond-
ents’ representatives, agents and employees, directly or through any
corporation, subsidiary, division, or other device, in connection with
the offering for sale, sale or distribution of fabrics or any other articles
of merchandise, in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing the price of any fabrics or any other articles of
merchandise as being “reg.,” “regular,” “regularly,” “usually,”
“normally,” or any other term of the like import, unless the price
quoted is the actual bona fide price at which the described fabrics
or any other articles of merchandise were openly and actively
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offered by respondents to the purchasing public on a regular basis
for a reasonably substantial perlod of time in the recent regular
course of business.

2. Representing any fabrlcs or any other articles of merchandlse
as being offered for sale at “Below Our Cost,” “Below Cost,” or’ -
other terminology of like meaning, unless such fabrics or any
other articles of merchandise are being offered by respondents at
below actual purchase invoice cost.

3, Mlsrepresentlng in any manner, the amount of sa.vmgs avall- :
able to purchasers of respondents’ fabrics or any other a;'tmleg of
merchandise or the amount by which the price of fabrics or.any
other articles of merchandise have been usually and customarily
sold by respondents in the recent regular course of business or
from the prices at which they have been usually and customarlly
sold at retail in the trade area where the representations are made.

4. Failing to maintain full and adequate records dlsclosmg the

facts upon which any pricing claims are based.

It is further ordered, That Tespondents notify the Commission at
least thirty (30) days prior to any propesed change in the corporate:
respondent, Georgia Fabric. Corporation, such as dissolution, assign-
ment or sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries or any other change in the cor-
poration which may affect compliance obligations arising out of the
order.

It is further ordered, That the individual respondent named herein
promptly notify the Commlssmn of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business
address and a statement as to the nature of the business or employment
in which he is engaged as well as a description of his dutles and
respon31b111t1es

It is further ordered, That the respondent corporation, Geo_rgla,
Fabric Corporation, shall forthwith distribute a copy of the order to
each of its operating divisions.

It is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and form in
which they have complied with this order
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IN THE MATI‘ER OF V

THE FIRESTONE TIRE & RUBBER COMPAN Y

ORDER, ETC IN REGARD TO THE ALLEGED VIOLATION oF THE FEDERAL TRADE
COMMISSION ACT

DOcket 8818. Gomplamt ane29 1970—Deci8wn, Sept 22 1972.%

Order requirmg an A.kron, Ohio, manufacturer of tlres to cease m.lsrepresentmg
§ "ﬁhe efEectweness of respondent’s quality control or inspection procedures;
) using the words “The safe t1re," without disclosing in close conjunction that
tthe safety of any tire is affected by conditions of use such.as inflation pres-

' ‘'sure, vehicle weight, ete. ; representing that any :of respondent’s automobile

. tires have any safety or ;performance characteristics or are superior in

quahty or performance with»o«ut substta,nhated compeﬂbent scientific tests.
_’_I.‘he orrder dmmmsses the charges in the complamt relating to the advert1s1ng :
of; pnces s ‘
e COMPLAINT

Pursuant to the' prov1smns of the Federal Trade Commission Act,
and by virtue of the authority vested in it.by said Act, the Federal
Trade Commission, having reason to believe that the F1restone Tire &
Rubber Company, a corpmatlon hereinafter referred to as respond-:
ent, has violated the provisions of said Act, and it appearing to the

-Commmmon that a proceedmg by it in respect thereof would be in

the public interest, hereby issues its complaint stating its charges in
that respect as follows

Paracrary 1. Respondent the Firestone Tire & Rubber Company
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Ohio, with its pmnmpal office and
place of business located at 1200 Firestone Parkway, in the city of
Akron, State of Ohio.

Paz. 2. Respondent is now, and for some time last past has been,
engaged in the manufacture, advertising, offering for sale, sale and
distribution of automobile tires and other products.

Par. 3. In the course and conduct of its business, respondent sells
automobile tires and other products to the purchasing public through
its wholly-owned stores and through distributors and jobbers for re-
sale to retailers who sell to the purchasing public. Respondent’s wholly-
owned retail outlets, distributors and jobbers are located throughout
the United States. In the course of its business as aforesaid, respondent
ships its automobile tires and other produots from its various manu-
facturing plants and warehouses located in a number of states to its

*Petition to review filed by respondent Oct. 5, 1972, U.S.C.A. 6th Circuit.
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retail outlets, distributors ; ajnd'j()bbei's located in various other States
of the United States and in the District of Columbia. Respondent
maintains, and at all times mentioned herein has maintained, a sub- -
stantial course of trade in said products in commerce, as “oommerce”
is defined in the Federal Trade Commission Act. _

Par. 4. To promote the sale of its automobile tires and other prod-
ucts, respondent prepares, or causes to be prepared, advertisments
which it publishes or causes to be published, or Pplaces in the hands.of:
others for publication, in newspapers, magazmes and other media
throughout the United States.

- Among and typ1ca1 but not all 1nclus1ve, of such advertlsements are. -
the following:' SRR

(a) Gigantic July 4th Offer. 10 Day Offer Now thru Sat. July 2.
TIRE JAMBOREE ‘

Low, low prices on our popular high quality nylon eord tire * * . * the Fire-

stone Safety Champion. * '
' Jamboree Prices Start at $16 Plus $1.61 per tire Fed. Excise tax, sales tax and
trade-in tire with recappable cord body.6.00-13 tubeless blackwall.

[Advertisement includes listing of other sizes of Safety Champion
tires with price listed for each.]

(b) Spectacular July Tire OFFER 12 Big Days Now thru July 30 Low, low
prices on our most popular tire! Firestone Deluxe Champions. Prices start at
$18 plus $1.38 Fed. excise tax, sales tax and trade-in tire with recappable cord
body. 6.00-13 tubeless blackwall.

[Advertlsement includes listing of other sizes of Deluxe Champions
with price listed for each.]

(¢) Now thru Sept. 3 SAVE BIG! BUY NOW AT DISCOUNT PRICES.
FIRESTONE
Pre-Labor Day
TIRE SALE
Prices slashed on
FIRESTONE
Safety Champions

Sale Prices Start at $16 Plus $1.61 Fed. excise tax and trade-in tire off your
car. :

[Advertisement includes listing of other sizes of Safety Champion
tires with price listed for each.] '
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Your choice of 2 fine quality FIRESTONE Nylon Cord Tires Any Slze One,

Low Price !
Frrestone Nylonalre

Any size listed $12
Firestone Safety Champion
Any s1ze ligted $20

[Advertlsement contams hstmg of swes oﬁered under eaeh pmce i

ca.tegory] SR ‘ R Sl ey
THE' SAFE TIRE FIRES']?ONE ‘When you buy: a Firestone Tu'e—no matter”
how much or how little you pay—you get a safe tire. Firestone tires are: custom- :
built .one by one: By: skilled craftsmen. And’ they’re personally inspected. ﬁor an
extra margin of safety. If these tires don’t pass all of the exacl;mg Flrestone:;
mspeetmns, they don’t get out.
* ™ e x S e * T
Firestone—The Safe Tire, At 60000 Flrestone Safe Tire Centers At no more

cost than ordinary tires.
~{£). * * ¥ Like the original Super Sports ‘Wide Oval 'J.‘n'e It came stralght_

out of Flrest,one racing research. -

s built lower,  wider. Nearly two inches- Wlder than regular txreg To co _er
better run cooler, stop 25% qmcker ;

Par. 5. By and through the foregoing s statements and representatlons
as set forth in Paragraph Four hereof, respondent. represented, di-:
- rectly or by implication, that :

1. Astothe advertisements identified as (a)—(c) : the tires advertised
were being offered at prices which were significantly reduced from the
actual bona fide prices at which those tires had been sold to the public
at retail by respondent in the recent regular course of its business prior
to the publication of the advertisement and purchasers would thereby
realize bona fide savings in the amount of such reduction.

2. As to the advertisement identified as (d) : the tires listed in each
price grouping were being offered at a price which was significantly
reduced from the actual bona fide price at which each of the tires
listed, including the smallest size, had been sold to the public at retail
by respondent in the recent regular course of its business prior to
the publication of the advertisement and purchasers of each size tire
would realize bona fide savings in the amount of such reduction.

3. As to the advertisement identified as (e) : a purchaser of a tire
bearing the brand name “Firestone” is assured of receiving a tire which
will be free from any defects in materials or workmanship or any
- other manufacturing defects. ‘

4. Further as to the advertisement identified as (e) : a consumer pur-
chasing tires bearing the brand name “Firestone” will receive tires
which will be safe under all conditions of use. : '
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5. As to the advertisement identified as (f): respondent had es-
tablished through adequate scientific tests that any car equipped with
Firestone Super Sports Wide Oval tires could be stopped 25 percent
quicker under typical road and weather conditions for the usable life
of the original tread of such tires when compared with the per- .
formance of the same vehicle under the same conditions when equipped.
with any manufacturer’s tires of a particular constructlon

Par. 6. In truth and in fact,

1. The advertised tires were not being oﬁ'ered at prices which: were
significantly reduced from' the actual bona fide prices at which those
tires had been sold to the public at retail by respondent in the reeent
regular course of its business prior to the publication of the adver-
tisements and purchasers did not thereby realize ’bona fide savings
in such amounts. :

‘9. The tires listed in each price grouping were not 'bemg oﬁ'ered at a
price which was significantly reduced from the actual bona fide price
at which each of the tires listed, including the smallest size, had been
sold to the public at retail by respondent in the recent regular course
of its business prlor to the publication of the adverblsement and pur-
chasers of each size tire would not realize bona fide savings in such
amounts. -

3. A purchaser of a tire bearmg the brand name “Firestone” is not
assured of receiving a tire which will be free from any defects in ma-
terials or Workmanship or any other manufacturing defects. Although
respondent may exercise due care in the course of manufacturing its
tires, respondent cannot assure that tires containing defects in ma-
terials or workmanship or other manufacturing defects will not reach
the hands of the purchasing public.

4. Although tires bearing the brand name “Firestone” may meet or
exceed applicable governmental and industry safety standards, such
tires will not be safe under all conditions of use. The safety of any tire
is affected by the conditions under which it is used such as inflation
pressure and vehicle weight, but respondent makes no disclosure in ad-
vertisements regarding the safety of its tires or the existence of such
limitations on the safety of its tires. Respondent’s failure to make
such disclosure enhances the capacity and tendency of respondent’s
advertisements to mislead and deceive prospective purchasers as to
the safety of respondent’s tires.

5. Respondent, had not established through adequate sc1ent1ﬁc tests
that any car equipped with Firestone Super Sports Wide Oval tires
could be stopped 25 percent quicker under typical road and weather

“ conditions for the usable life of the original tread of such tires when
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compared with the performance of the same vehicle under the same
conditions ‘when equipped with - any manufacturer’s tires-of.a.par-
ticular construction. ‘

* Therefore, the statements and representa.tlons as set. forth in Pa,ra,-
, ,graphs Four and Five hereof were, and are, false, misleading and
‘deceptive. o

Par. 7. In the course and conduct of 1ts busmess respondent has en-
gaged in the additional unfair and deceptlve acts and practlces, as
follows:

Respondent has pubhshed or caused to be pubhshed nmnerous ad-
vertisements containing offers to sell tires at the prices specified
therein. Said advertisements contained no statements or representa-
tions, direct or by 1mpllcat1on, that the advertised tires would. be. sold
at the advertised prices only upon request or other spemﬁc response to
"~ the advertised offer. Notwithstanding the general _nature of said
~ advertised offer, respondent, through its wholly-owned. retail outlets,
during the time that such advertised offers were in effect, frequently
sold the advertised tires to purchasers at prices which were. substan-
tially in excess of the advertised prices while selling such tires to
other purchasers at the advertised prices. T

Such acts and practices on respondent’s part were, and are, unfair
and deceptive acts and practices.

Psr. 8. In the course and conduct of its business as aforesald re-
spondent has engaged in the following unfair and deceptive acts
and practices. ‘

Among the tire names used by respondent to designate its various
lines of tires is the name “Safety Champion.” By and through the use
of such name, respondent represents, directly or by implication, that
the tires so designated have unique construction or performance fea-
tures which render them safer than other tires.

In truth and in fact, respondent’s tires designated by the name
“Safety Champion” do not have any unique construction or perform-
ance features which render them safer than other tires. There are
other tires available to consumers, including other of respondent’s
tires, which are as safe as those designated “Safety Champion.”

Therefore, the use of the name “Safety Champion” as aforesaid is
misleading and deceptive.

Par. 9. In the course and conduct of its business, and at all times
mentioned herein, respondent has been in substantial competition, in
commerce, with corporations, firms and individuals engaged in' the
sale of automobile tires and other products of the same general kind
and nature as those sold by respondent.
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Par. 10. The use by respondent of the aforesaid false, misleading
and deceptive statements, representations and practices has had,; and
now has, the capacity and tendency to mislead members of the purchas-
ing public into the erroneous and mistaken belief that said statements
and representations were and are true and into the purchase of substan-
tial quantities of respondent’s products by reason of said erroneous
and mistaken belief.

Par. 11. The aforesaid acts and practices of respondent as herein
alleged, were and are all to the prejudice and injury of the public
and of respondent’s competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Sectlon 5 of the Federal
Trade Commission Act.

Mr. Robert J. Hughes and Mr. Larry P. Weinberg supportmcr the

_complaint.

Mr. Hemmond E. Chaffetz, ] M1ﬂ Fred H. Bartlit,Jr., Mr. ThomasA
Gottschalle and Mr. Jomes M. Amend, of Kirkland, Ellis, Hodson,
Chaffetz & Masters, Chicago, Illm01s Mr. Jokn F. Floberg, Mr.
Anthony J. Destro, Mr. Harold L. Hemlerson, Akron, Oth, for'
respondent.

Mr. Victor H. Kramer and Mr. L. Geoffrey C’O'wan, Washmgton,
D.C. for intervenor, Students Opposing Unfair Practices, Inc.

Mr. Gilbert H. Weil, of Weil, Lee & Bergin, New York, New York,
for intervenor, Association of National Advertisers, Inc.

Intrian Decision By Epwarp Crerr, Hearine ExaMINER

AUGUST 17, 1971

PRELIMINARY STATEMENT

The Federal Trade Commission issued its complaint in this proceed-
ing on June 29, 1970, charging respondent the Firestone Tire & Rubber
Company with violations of Section 5 of the Federal Trade Commis-
sion Act. It was alleged in the complaint that respondent had repre-
sented that the prices of its tires were significantly reduced from the
customary or regular price; that these tires were free from defects;
that they were safe under all conditions of use; and that they would
stop a vehicle 25 percent quicker under typical road and weather con-
ditions than would other tires. It was further alleged that the adver-
tised tires were not offered at prices which were significantly reduced
from the regular price; that respondent could not assure purchasers
that tires containing defects would not be sold ; that respondent’s tires
were not safe under all conditions of use; and that respondent had not



404 FEDERAL TRADE COMMISSION' BECISIONS
Imtial ‘Pecision - 81 F.T'C.

estabhshed through adequaté seientific tests that any car equipped with
its tires could be stopped 25 percent quicker under typical road and
weather conditions than it would if equipped with other tires. It was
also alleged that respondent had sold the advertised tires to some pur-
chasers at prices whieh ‘were substantially higher than such tires were
sold t6 other purchasers. Tn ‘its answer, filled September- 8 1970, Te- -
spondent denied the principal allegations of the complaint. :

Two: -prehearmg confererices were held before hea,rmgs began and
these conferences resulted in stlpulatmns between the; parties that sub-
‘stantlally reduced the length of the hearings..

* Prior to the comimencement of hearmgs, the Commission had ordered
that Students Oppesing: Unfair' Practices; Inc. (heremafter referred
to as “SOUP?”), be permltted to intervene for the limited purposes of :

@A) presentmg, at the conclusmn of eomplamt ‘counsel's case-m-chlef rele-
vant, material, and non-cumulautlve evidence on the issue of whether the pro-
posed order to céase dnd ‘desist adequately protects the pubhe interest;

(2) ‘Presenting, with. respect: to said issue, briefs. and oral arguniént in such
mgnner and to such extent asthe examiner may deem reasonable; and :

‘ (3) exerclsing, with respect to. said issue, sueh d1scovery mghts as the exam-
‘inér shall desm ressonable and riecessary:

Following this order, the hearing examiner granted, in part 2 mo-
tion to intervene filed by the Association of Natlonal Advertisers, Inc.
- (hereinafter referred to as “ANA”) and ordered that that organization

* * * be permitted to infervene for the limited purpose of presenting relevant,
material, and non-cumulative evidence on the issue of whether the proposed order
to cease and desist adequately protects the public interest. This evidence may
be offered at the conclusion of the reception of respondent’s evidence in defense

" of the case-in-chief presented against it.

By agreement of the parties, both limited intervenors were permitted
to cross-examine all witnesses and to object to the introduction of evi-
dence as though they were, in fact, parties to the proceeding. Both of
them presented evidence and filed proposed findings of fact on the
matters permitted by their limited intervention. Hearings in this mat-
ter were held in Washington, D.C., beginning on March 9, 1971, and -
ending April 22, 1971. Additional evidence was received by order and
the record was closed for reception of evidence on May 20, 1971.

- The abbreviations used herein are :
Comp.—Complaint.
Ans.—Answer to complaint.
CX—Commission Exhibit.
RX—Respondent Exhibit.
Tr.—Transcript of testimony and of prehearing conferences
SOUP Ex.—Exhibit of intervenor SOUP.
ANA Ex.—Exhibit of intervenor ANA.
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This proceeding is before the hearing examiner for final considera- -
tion upon the complaint, answer, testimony and other evidence, and
proposed findings of fact and conclusions filed by counsel for respond-
ent, counsel supporting the complaint, counsel for intervenor SOUP,
and counsel for intervenor ANA. Many of the proposals of the parties
and the intervenors are adopted and used herein either in whole or in
part. It is believed that the order contained herein clearly informs the

_parties of the disposition of their proposals. Consideration has been
given to all of the proposed findings of fact and cenclusions, replies
thereto, and briefs; and all proposed findings of faet and conclusions

-not hereinafter specifically found or concluded are rejected as being
inaccurate or as not being necessary or material; and the hearing
examiner, having considered the entire record herein, makes the fol-
lowing findings of fact and conclusions drawn therefrom, and issues
the following order: ‘

FINDINGS OF FACT

. 1. Respondent the Firestone Tire & Rubber Compa,ny is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Ohio, with its principal office and place of business
located at 1200 Firestone Parkway, in the city of Akron, State of Ohio.

2. Respondent is now, and for some time last past has been, engaged
in the manufacture, advertising, offering for sale, sale, and d1str1but10n
of automobile tires and other products.

3. In the course and conduct of its business, respondent sells automo- -
bile tires and other products to the purchasing public through its
wholly-owned stores and through distributors and jobbers for resale
to retailers who sell to the purchasing public. Respondent’s wholly-
owned retail outlets, distributors, and jobbers are located throughout
the United States. In the course of its business as aforesaid, respondent
ships its automobile tires and other products from its various manufac-
turing plants and warehouses located in a number of states to its retail
outlets, distributors, and jobbers located in various other States of the
United States and in the District of Columbia. Respondent maintains
and at all times mentioned herein has maintained a substantial course
of trade in said products in commerce, as “commerce” is defined in the
Federal Trade Commission Act. :

4. To promote the sale of its automobile tires and other products,
respondent prepares or causes to be prepared advertisements which
it publishes, causes to be published, or places in the hands of others
for publication in newspapers, magazines, and other media throughout
the United States.
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‘ Am'ong such advertisements were the: fo-llo’wing

(a) Glgantlc July 4th Oﬂfer 10 Day Oﬁer Now thru Sat J uly 2.

’.DIRE .T AMB OREE

Low, low prlces on eur popuiar high - quahty nylon cord tn‘e * Kk the Fire-
stone Safety: Ghamplon

- Jamboree: Prices Start at $16 Plus $1 61 per- tu‘e Fed Excise tax sales tax
a,nd trade—m tire With recappable cord body 6. 00—13 tubeless blackwall o

[Advernsement includes hstmg of other s1zes of Safety Champlon
tires with pricelisted foreach.] -

(b) ~Spectacular July Tirel 'OFFER 127 B1g Dayﬁ Now thru July 30. Low;
low ‘prices ol our: most popular tire! Firestone Deluxe Champions. Prices start
at $18-plus, $1.38 Fed. excise tax, sales tax and.trade-in tire with recappable
cord body,. 600—13 tubeless blackwall S :

[Advertlsement includes hstlng of other sizes of Deluxe Champlons
with price listed foreach.] .- =~ . ...

( c) Now thru Sept 3 SAVE BIG !BUY NOW AT DISCOUN'I‘ PRICES
. FIRESTONE -
: ‘Pre-Labor Da'y  »
‘ TIRE SALE
Prices slashed on
FIRESTONE
Safety Champions
Sale Prices Start at $16 Plus $1.61 Fed. excise tax and trade-in tire off your
car.
[Advertisement includes listing of other sizes of Safety Champion

tires with price listed for each.]

(d) Your choice of 2 fine quahty FIRESTONE Nylon Cord Tires Any Size
One Low Price!

Firestone Nylonaire Any size listed $12 Firestone Safety Champion Any size.
listed $20.

[Advertisement contains listing of sizes offered under each price
category.] ,

(¢) THE SAFE TIRE FIRESTONE. When you buy a Firestone Tire—no
matter how much or how little you pay—you get a safe tire. Firestone tires are
custom-built one by one. By skilled craftsmen. And they’re personally inspected
for an extra margin of safety. If these tires don’t pass all of the exacting
Firestone inspections, they don’t get out.

L * * * * * *
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Firestone—The Safe Tire. At 60,000 Firestone:Safe Tire Centers. At no more
cost thaq ordinary tires..

() * * * Like the original Super Sports Wide :Oval Tire. It came straight
out.of Firestone racing research. o .

It's built lower, wider. Nearly two inches wider than regular tires. To cornier
better, run cooler, stop 25% quicker. o / ; Siiachaaliaid e
(All of the foregoing facts were admitted in the answer.) :

. 5. It is- found that by and through the foregoing' statements and
representations as set forth in the preceding finding, respondent repre- -
sented, directly or by implication, that: = R

(1) As to the advertisements identified as (a)—(c): the tires ad:
vertised were being offered at prices which were significantly reduced
from the. actual bona fide prices at which those tires had been sold
to the public at retail by respondent in the recent regular course of its
business prior to the publication of the advertisement and purchasers
would thereby realize bona fide savings in the amount of such reduction.

(2) As to the advertisement identified as (d): the tires listed in
each price grouping were being offered at a price which was signifi~
cantly reduced from the actual bona fide price at which each of the
tires listed, including the smallest size, had been sold to the public at.
retail by respondent in the recent regular course of its business prior
to the publication of the advertisement and purchasers of each size tire
would realize bona fide savings in the amount of such reduction.

(3) As to the advertisement identified as (e) : a purchaser of a tire
bearing the brand name “Firestone” is assured of receiving a tire
which will be free from any defects in materials or workmanship or
any other manufacturing defects. '

(4) Further as to the advertisement identified as (e) : a consumer
purchasing tires bearing the brand name “Firestone” will receive tires.
which will be safe under all conditions of use.

(5) As to the advertisement identified as (f) : respondent had es-
tablished that any car equipped with Firestone Super Sports Wide
Oval tires could be stopped 25 percent quicker under typical road and.
weather conditions for the usable life of the original tread of such tires.
when compared with the performance of the same vehicle under the
same conditions when equipped with any manufacturer’s tires of a
particular construction.

These findings of the meaning of the advertisements are the con-
structions that are alleged in the complaint except that the words
“through adequate scientific tests” are deleted from subpart 5 of Para-
graph 5 of the complaint are the constructions the hearing examiner-

places on them.
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The Pricing Issue

6. Copies of these advertisements were received inbo -evidence in
the form of five newspaper advertising mats. T'wo.diffevent advertis-
"ing mats were introduced for the “Any Size One Low Price!?” adver-
tisement, Finding 4(d), supra (CX 9). These five advertising mats
are stipulated by and between counsel 46 be the price advertisements
relied upon and selected from a large number of respendent’s news-
paper advertising mats prowded to.Commission personnel -during the
precomplaint investigation (CX9; Tr. :90-92). The fact of the actual
publication of each promotion was expr&sly not waived by respondent
(CX 9, 15). The parties stipulated that either copies of published
advertisements or affidavits from newspaper employees would be suffi-
cient evidence and proof of the pubhcazblon (or nonpubhcwtlon) of
these or other advertisements (CX 9).

7. The evidence indicates that three reglons—PhlladelphJa, Penn-
- sylvania; Baltimore, Maryland and Washington, D.C.—were typi-
cal of respondent’s other reglons throughout the nation and -that the
practices found to be present, in ‘those regions should be regarded as
the practices then engaged in by respondent in the other regions
throughout the nation (Tr. 99; CX 10-C). During the precomplaint
investigation, Commission personnel reviewed and copied certain sales
slips from three wholly-owned outlets of respondent located at the
following addresses:

(a) 18th & K Streets, N.W., Washington, D.C.

(b) 2001 North Howard Street Baltimore, Maryland.

(c) 32nd & Market Streets, Philadelphia, Pennsylvania.

Counsel supporting the complaint selected certain of these sales
slips for use as evidence in this proceeding (CX 15; Tr. 102, 104).
To avoid burdening the record, the parties stlpulated that certain
machine tabulations, or printouts, containing information appearing
on the sales slips selected by counsel supporting the complaint would
be received into evidence. The information extracted from the sales
shps was arranged in several different “schedules” to facilitate com-
parison of the information with the four price advertisements relied
upon by counsel supporting the complaint. The parties further stipu-
lated that these schedules acourately set forth the lines (or brands),
sizes, sidewall colors, and prices of some tires sold on certain indi-
cated dates by the three respondent stores (CX 15).

8. A. The parties stipulated that the factual issues regarding the
four price advertisements are,

(1) Did “July 4th Jamboree,” “July Tire Offer,” and “Any Slze
One Low Price!” advertisements represent that the advertised prices
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oﬁ'ered reductions or savings from the prices. at which the tires ad-
vertised were regularly sold ¢ ,

(2) Are the selected sales shps falrly representatlve of respond—
ent’s sales in a) Baltimore, Maryland, b) . Washlngton, D. G, and c)
Philadelphia, Pennsylvania?

(3) Are the selected sales shps fau'ly representatlve of respondent’
sales of the lines and sizes of tires advertised ¢

(4) Are the selected sales slips representative of repondent’s sallesj
with respect to the prices at which tires were sold during ) the time
periods covered by the four prlce advertlsements and b) the ‘time:
periods when no advertised prices for the same tires were in effect?

(5) Do the selected sales slips show that (When various commer-
cial and other negotlated discounts are considered)’ the’ prices pub- -
lished in the four price advertisements were significantly reduced

from the prices actually charged in time periods when no. advertlsed ‘
prices for the same tires were in éffect ? o

(6): Do the selected sales’ shps show that the prices pubhshed in
the four prlce advertisements: were honored by respondent‘l (CX:1):

B. As is:more specifically found herein, the answer to each of these: -
stipulated. issues is in the affirmative except that only three of the
four price advertisements are in issue. There is'no evidence that the
advertisement alleged in paragraph 4(d) of the complaint was pub-
lished in the areas involved during the time periods in issue. . . :

- Advertising Periods in Issue

9. Counsel supporting the complaint introduced into evidence cop-
ies of five newspaper advertising mats in connection with the four
price advertisements challenged in the complaint. Prior to hearing,
respondent notified counsel supporting the complaint that it Would
not stipulate that each of these mats was actually published i in each
of the three cities from which sales slips were selected. Proof of pub—
lication was expressly reserved for hearing (CX 9, 15).

10. Counsel supporting the complaint introduced no evidence of the
publication of any of the five newspaper advertising mats on which
he relied. Respondent stipulated that three of the ﬁve advertising
mats had been published in the cities indicated below and were effec-
tive for the time periods shown (Tr. 1215-16; CX 9; Tr 890) 1

" “July 4th Jamboree :”?
‘Washington : June 22, 1966 through July 2, 1966
: P.hila,delphia : June 22, 1966 through July 2, 1966
Baltimore : June 22, 1966 through July 2, 1966
“July Fire Offer :”

94—841—7"———27
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Washington : July 17,1966 through July 30,1966
. Philadelphia: July 18,1966 through July 30, 1966
~ “Pre-Labor Day Sale:” :
Baltimore® September-1, 1966 ’ohrough September 3,1966. -

These periods hereinafter are referred to as the advertising periods in
issue; the prices. advertised during these periods are referred to as
the advertlsed pricesin issue.

11. From the face of the advertlsmg mats (CX 9), it-is a,pparent
that the advertlsements were prepared for poss1b1e publication dur-
ing the followmg time periods: :

“July 4th Jamboree :” June 22, 1966 through J uly 2,1966
_ “July Tire Offer:” J uly 17,1966 through July 30, 1966
“Pre-Labor Day Sale 2 not later than September 3,1966,

The “Pre-Labor : Day Sale” advertisement appeared ini Baltlmore

newspapers only on September 1,1966 (RX 18; Tr.890-91). L
'+ 12.-Pursuant to:the-fs_tipula,tion of the 9parties (CX9), it is estab-
lished by the uncontested affidavits of employees of the major metro-
politan newspapers in"Washington, D.C., Baltimore, and. Philadelphia
that the “July Tire Offer” advert1sement was not published in Balti-
more: :during: the ‘period July 17, 1966, through July 30, 1966; the
“Pre-Labor Day Sale” advertlsement was not published in Washlntr-'
ton, D.C., during the period August 17, 1966, through September 3,
1966, and was not published in Philadelphia during the period Au-
gust 17, 1966, through September 3, 1966; the “Any Size One Low
Price!” advertising mats were not pubhshed in Washington during
November and December 1966 nor in Baltimore during November and
December 1966 nor in Philadelphia during November and December
1966 (RX 17; CX 9).

13. The “Any Size One Low Prlce 1” advertisement, Fmdlng 4(d) 5
supra, was therefore not published in any of the three cities from which
sales slips were selected durmg the time period at issue, and the
representation made in it is not in issue.

14. The prices advertised in the “July 4th Jamboree,” “July Tire
Offer,” and “Pre-Labor Day Sale” advertisements were reduced at
least 10 percent from the retail exchange prices published by respond-
ent in the printed price lists then in effect for the tires advertised (Tr.
1236; CX 13). In 1966, as well as today, “exchange” prices were the
puces to be charged by respondent stores to retail customers who
traded in a recappable cord body with each new tire pulehased (Tr.
973-74; CX 13). Exchange prices are lower than list prices for the
same tires and are the lowest published retail prices to be charged
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individual consumers, provided a recappable cord body is traded in
(Tr.972-73;CX 13,15).

15. In 1966 by advertising prices which were reduced by at least:
10 percent from its printed retail prices, respondent offered sub-
stantial price reductions or savings to retail customers.

16. Apart from respondent’s printed price lists (CX 18), counsel
supporting the complaint’s only evidence of respondent’s retail prices .
before, during, and after the advertising periods identified in Fmdmg ‘
10 are the sales slips listed in the following schedules:

(1) Schedule F,pp. 1-9 (CX 15, pp. 50-58) is a listing of informa-
tion from selected sales slips reflecting all purchases of Deluxe Cham-
pion tires which are relied upon by complaint counsel (CX 15, p. 3).

(2) Schedule G (CX 15, pp. 71-17) isa listing of information from -

selected sales slips reflecting all purchases of Safety Champion tires
which are relied upon by complaint counsel during a period approxi-
mately 60 days prior to through 90 days following the dates on which
the “July 4th Jamboree” advertisement was published (CX 15, p. 3).
(8) Schedule I (CX 15, pp. 86-87) is a listing of information from
- selected sales slips reflecting all purchases of Safety Champion tires
from respondent’s Baltimore store, which are relied upon by counsel
supporting the complaint during a period approximately 90 days prior
to through 90 days following the date on which the “Pre-Labor Day
Sale” was published (CX 15, p. 8).

17. Mr. Thomas Donahoe, a certified public accountant and a part-
ner in Price Waterhouse & Co. ('Tr. 1223), testified regarding an analy-
sis made by him of the sales slips selected by counsel supporting the
complaint. He correctly determined that there were a total of 357
different sales slips listed in the three schedules of sales slips identified
in the preceding finding, excluding the Baltimore store’s sales slips
reflecting purchases of Deluxe Champion tires (Tr. 1232-33; RX 486,
pp- 2,59).

18. Pursuant to stipulation (CX 9), it is established that price
advertisements were published on behalf of the three stores and were
effective during the time periods and for the lines of tires indicated :
Washington, D.C. ,

Safety Champion, May 18-May 28,1966 (RX 36, 37) ; August 28—
September 3,1966 (RX 89,40)
Deluze Champion, May 26-May 28, 1966 (RX 87); June 12-
June 21,1966 (white sidewall only) (RX 4, 38)
Philadelphia, Penn
Safety Champion, May 18-May 31,1966 (RX 42, 43) ; August 22~
September 3,1966 (RX 44)
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Deluze Champion, June 12-June 21,1966 (RX o)
Baltimore, Md.

Safety Champion, May 9-May 28,1966 (RX 41) v
The effective dates for the June 12 through 21,1966, Deluxe Champlon
promotion in Phllddelphla and VVashlngt,on and the May Safety
Champion- promotion in' Baltimore are conﬁrmed also by other evi- -
dence (RX 26)

19. All the sizes and suiewall oolors of Deluxe Champmn and Safety
Champion tires appearing on the sales slips relied upon: by counsel
supporting the complaint appear alsoin the advertisements for those
lines identified in the preceding finding: The prices advertised in those
advertisements were appromma,tely 10 percent lower than respond:
ent’s published exdhange prlces (CX 13, P-15; RX 3,4, 36-44; Tr 973—
74)

20. Through a,fﬁda,vuts -of four employees from the three stores, 11: is
establls'hed that eighteen customers identified:on the 357 selected sales
slips had been charged less than exchange: prices because they. were
employed by a- commercial, wholesale, or hational:account -or: they
were employed by respondent or they enjoyed a special relationship
to a respondent employee (RX 19, 20, 21, 22). Two of these affidavits
also established that five other customers had received lower prices
because. they ordered tires during a period when advertised prices
were in effect (RX 20, 22). Three affidavits-established that.five other
customers could not be located and were therefore unavailable (RX 19,
20, 22).

Two of the four employees who had prepared affidavits testified and
confirmed that their affidavits were accurate (Tr. 893-94, 909). Counsel
supporting the complaint waived cross-examination of the other two.
employees who submitted affidavits.

The information established by these four affidavits is summarized
inthe following table : k

Number and type of Number of employees’  Number Number of
customers Telatives or friends ordering tire customers
during sale unavailable

Wa,shr\gton _______________ 1 Commercial - . ..o aaaaoas 1 2
1 National_ :
Balnmme 2 Firestone_

Philadelph 1 Firestone.
. 7 Commerci;
1 Wholesale___

2 National. ...

Total . ... 15 3 5 5
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21. Mr. Donahoe submitted as his report worksheets and, bar gra.phs
summarlzmg his worksheets that categorized the sales slips which he
reviewed in the following manner (RX 46; Tr. 1228-29) :

(1) All sales slips referred to in‘the four store employees’ aflidavits
(RX 19-22) were classified according to whether they were referred
to as employee discounts, customer unavailable for contact, and mls-
cellaneous. ‘

(2) Next, the other sales slips were classified accordlng to whether
the prices charged before or after advertising periods in issue were
at least 10 percent-higher than the advertised prices in issue.

(8) Next, the remaining sales slips were classified according to
. whether the prices charged were advertised prices durmg advertising
periods in issue or during advertising periods not in issue (RX 49 3,
4, 36,44).

(4) "The remaining sales slips-were classified as the “remainder.”

Mr. Donahoe’s classification of the sales shps on his Worksheets is
accurate.

22. Of the 357 sales slips, 208 reflected prlces charged retail custom-
ers before or after the advertising periods in issue, which prices were
at least 10 percent higher than the advertised prices in issue; 104
reflected purchases at advertised prices during both the advertising
periods in issue and other advertising periods not in issue; 28 were
- referred to in the store employees’ affidavits, one showed on its face
that a retail customer received a special price as a reward for his
honesty in returning the tires put on his car by mistake; and the
16 that remained reﬂect either a) prices which were lower than ex-
change prices and were charged to customers before or after the ad-
vertising periods in issue or b) prices which were higher than the
advertised prices in issue and were charged to customers during
advertising periods in issue (RX 46, p. 2).

23. Of the 357 selected sales slips, it is established that there were:
154 from the Washington store, 160 from the Philadelphia store, and.
43 from the Baltimore store (RX 46, p.3).

Of the 154 Washington sales slips, 99 reflected retail purchases
that were at prices at least 10 percent higher than the advertised
prices in issue and that occurred either before or after the advertising
periods in issue; 48 were at advertised prices during the periods in
which advertised prices were in effect; five were referred to in the
affidavits; and two remained that reflected a) purchases at prices
lower than exchange prices during nonadvertising periods or b)
purchases at prices greater than advertlsed prices during advertising
periods in issue (RX 46, p. 3).
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Of the 160 Philadelphia sales slips, 84 reflected purchases that were
at prices at least 10 percent higher than the advertised prices-in issue
and that occurred either before or after advertising periods in issue;
44 were at advertised prices during periods in which advertised prices
were in effect; 21 were covered by affidavits; and the 11 that remained
reflected a)" purchases at prices lower than the exchange prices during
nonadvertising periods or b) purchases at prices greater than ad-
- vertised prices during advertising periods in issue (RX 46, p. 3).

- Of the 43 Baltimore sales slips, 25 reflected purchases that were at
‘prices at least 10 percent higher than the advertised prices in issue

and that occurred either, before or after advertising permds in issue;
12 were at advertised prices or lower during perlods in which ad-
vertised: prices were in effect; three were referred to in an affidavit;
and three remained that reﬂected a) purchases at prices lower than
exchange prices during nonadvertlsmg periods or b) purchases at
_ prlces greater than advertised prices durmg advertlsmg perlods in
issue (RX 46,p.8).
©.24. As to the three stores, the 357 sales slips, covering, purchases
of tires for a 6-month. period, generally showed that the. advertised
prices in ‘issue were reduced by at least 10 percent from the.prices
actually charged in time periods when no advertised prices for the
same tires were in effect. ,

Although these stores were generous in allowing discounts to friends
and others, they had a going retail price that was substantially higher
than the sale price.

Through the process of elimination, it is concluded from the stipula-
tion of the issues that the charge of violation of law by respondent
for charging substantially higher prices to some purchasers than to
others has been abandoned (CX 1).

The foregoing findings, regarding details of advertising and sales,
are based on the proposals submitted by respondent. It is concluded
that the alleged pricing misrepresentations have not been established
by the evidence and the charges in the complaint relative to pricing
should be and are dismissed.

The Safety Issue

25. The other issue in this case may be characterized as the safety
issue. In several advertisements respondent referred to “The safe
tire,” used the brand name Safety Champion, and made representa-

tions that its tires were free from defects and that they would “Stop
 25% quicker.” Examples of these representations are set out in
Finding 4.
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26. The respondent offered in evidence a survey which it had had pre-
pared by an expert, consultant that was designed to discover whether
“The safe tire” advertising stated or implied to readers that a pur-
chaser of “Firestone” bmnd tires was assured of receiving tires free
from any defects and was assured of receiving tires that would be
safe under all conditions of use, including overloading and i 1mproper '
inflation. The survey was designed and conducted in a professional
and competent manner, and the results.are shown in RX 53. In this
survey, a number of prospective tire buyers were shown an advertise-
ment, which is attached to RX: 53, headed “The Safe Tire. Firestone” '

- that makes various claims regardma the safety of this tire. The major-
ity of those interviewed (52.7 percent) thought the advertisement
said that respondent did all it could to use the best procedures to make
its tires safe and as free as possible from defects.::

Of those interviewed; 30.2 percent understood the advertisement to -
say that “almost all” of respondent’s tires were §ife under normal con-
ditions or that “each model” of respondent’s tlres at least met m1n1mum
Grovernment safety standards. ’

“Of those interviewed, 15.3 percent thought the advertisement sald
that respondent’s tires were absclutely safe or absolutely free from
defects.

Respondent contends that these and other results of the survey estnb-
lish that no significant segment of the average tire-buying public
would actually purchase its tires by construing “The safe tire” text
as alleged in the complaint. It is doubted that only 15 percent of the
purchasing public would construe the statement as did those respond-
ing in the survey because it is clear that the statement says and implies
that the tires are safe and free from defects, but even if the percentage
is correct, this 15 percent of the purchasing public is entitled to be told
the truth regarding the safety of the tires offered to them.

“Firestone” brand tires were not free from all defects in materials,
workmanship, or other manufacturing defects during the years 1967
and 1968. There is no contention that respondent does not exercise due
care in the manufacture of its tires, but in the present state of the
art, tires cannot be manufactured without some of them being defec-
tive. Also, they cannot be thoroughly tested without destroying them
(CX 3; Tr. 265-T1, 292, 346).

There is an additional advertisement which states:

The Test of a Tire

Before we sell a single tire each of our designs is thoroughly tested on indoor
testing machines that put the tire through tortuous tests of strength and safety
far exceeding any driving conditions you will ever encounter.
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In addltxon, these tlre designs are’ proven at our own oubdoor ‘test tract at F't.
‘Stockton, Texas, over roads. simulating the most dlfﬁcult ‘types of terrain to be
found in any part of the dountry ‘ : :
. -And.finally, béfore apy design is put in productlon we test under actual day-
to-day driving conditions on fleets of passenger cars, tax1s and commercial fleets
‘which pile up hlgh mileage in short perwds of time.

All of these tests result m prov1d1ng you w1th an extra margm of safety in any
Tirestone tire you buy.: : !
- So, tire safety standards aren’t’ new to us. All Flrestone tlres have met or
exceeded the new testmg requirements for years : .

Theé Safe Tlre

When you buy a Firestone tire—no matter how much or how 11'tt1e you pay—
you get a safe tire. That's the only way we know how to make 4 tire. (CX 14-D)
There is evidence that: respondent’s tires meet, or exceed current Gov-

- ernment safety stindardsbut the safe use of a‘tire isaffected by several
conditions which should be revealed in connection with safety claims
in order to make such claims correct. The safety of tires is aﬁ?ected by
factors such as inflation' pressure, overloadlng, and wear. Although
it may be difficult to ‘mention such matters in advertlsmg which pro-
motes safety claims; nevertheless, an advertlsement pr oclalmmg safety
is not complete unless this is done Respondent’s advertlsmcr did not
make references to such factors and respondent did not reveal that
Safety Champion is the brand name of a second-line tire, which is two
steps below a premium grade tire (CX 2).

Many other tire manufacturers have used the word “S‘Lfety” in brand-
names of second- and third-line tires. Other tires, including other of
respondent’s tires, are as safe as 1espondent’s Safety Champion brand
tires (CX 6).

27. The brand name Safety Champlon was discontinued in 1969
(Tr. 1001, 1055) ; and the phrase “Stop 25% quicker” has not been
used by respondent since September 20, 1968 (CX 4). Advertising
space was purchased for “The safe tire” ad in the following publica-
tions which were circulated throughout the United States on the dates
shown :

" Publication Date of Publication

Newsweek " December 25,1967
Saturday Evening Post February 10, 1968
Look - March 15, 1968
Life March 22, 1968
Saturday Evening Post March 23, 1968
Playboy May 1968
Saturday Evenlng Post : May 18, 1968

(CX 3,4)
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The complaint alleges that the tire brand Safety Champion. .con-
stituted a representation that such tires had unique construction or
performance features which rendered them safer than other t1res,
that the tires so designated did not have any unique construction ‘or
per formance features that rendered them safer.than other tires; and
that there were other tires available that were as safe as those de51g-
nated Safety Champlon Counsel supporting the- complamt contends
that the literal meaning of the term “Safety Champion” is that it is
supreme over all competitors, unexcelled, and first rate. Counsel’ sup-
porting the complamt cites a dictionary for' this definition and argues
that it is reasonable to 1nfer that this term represents that the tires
were supreme over-all’ competltors as to safety While it is believed
that this may be literally true, the common acceptance of the term
would mote hkely be the same as it Would be for the term “The safe
tire.” :

One study Whlch respondent had had prepared mdmates that the
term "did not" des1gnate a safer tire’ than other tires with similar
brand naines, such as Safety All Weather, qzﬂ.’ety-Tractmn Tread,

Grip Safe, Super Safety 800, and Safety Master (RX 52). It is thus

. found that the term “Safety Champlon” means that the tire is safe,
but it does not indicate that the tire is safer than all other tires.
Respondent contends that the Commission has approved the use
of the brand name Safety Champion because in respondent’s efforts
to comply with the Tire Advertising Guides issued by the Commission
May 20, 1958, respondent on September 18, 1958, submitted proposed
tire names to the Commission for approval as conforming to the Tire
Advertising Guides. The names submitted were: ’
“Premium Quality” (premium level)
“500” (premium level)
“Supreme Champion” (original equipment)
“Safety Champion” (second level)
“Champion” (third level).
(CX 2)
On September 24, 1958, respondent made the followmg representa-
tion to the Commlssmn
We also wish to conform in writing our statements of this morning with respect
to the safety characteristics of the tire proposed to be called Safety Champion ;
that under normal driving conditions, including driving at maximum legal limits
on super highways, this tire has exclusive Firestone construction features and
will give excellent performance from a safety standpoint.
and on October 1, 1958, a Commission staff opinion was communicated
to respondent, stating:
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- "With respect to the proposed designation “Saféty Champion’ as.-descriptive of
the second level ‘tire, we would interpose. noobjection, provided, of .course, the
tu'e so designated is safe under the. condmons outlmed in your. 1etter (CX. 2)
Although the FTC staff did not questlon the use of the bra.nd name
Safety Champion, except as it indicated, the above statement did not

~indicate approval by the Commission of the safe. characterlstlcs of the
Safety Champion brand tire. :

Respondent also contends that because a Commlssmn op1n1on in a
.formal case referred to respondent’s revising its tire designations.in a

“manner acceptable to the Bureau of Consultation” that this consti-
tuted approval by the Commission. It is found berein, however, that in
that proceeding, the Commission did not directly consider the possible
deception of the use of the word “safety »

- 28. Another part of this issue is the quicker stoppmg cla,1m that was
made It is undlsputed that the tires advertised as stopping 25 percent
quicker would, in fact, stop 25 percent quicker than would ordinary
tires on glare ice. There is no evidence that tests were made on any
other surface, but there is evidence that these test results do not show
that these tires would stop a vehicle 25 percent quicker on other sur-
faces. (Tr. 273-337). These tires, that were so advertised, were, wide
oval tires with wider tread than ordlnary tires. The charge in the
complaint is not that the tires will not stop 25 percent quicker but that

Respondent had not established through adequate scientific tests'that any car
equipped with Firestone Super Sports Wide Oval tires could be stopped 259
quicker under typical road and weather conditions for the usable life of the
original tread of such tires when compared with the performance of the same
vehicle under the same conditions when equipped with any manufacturer’s tires
of a particular construction.

Since this issue is related to the safe use of tires and since we are deal-
ing here with the safety of human life, it would seem that the claim of .
stopping quicker should be described completely and accurately and
should be supported factually.

29. It is found that respondent’s tires are not safe under all condi-
tions of use; that they are not free from defects; and that respondent
has not established that any of its tires would stop a vehicle 25 percent
quicker under typical road and weather condltlons than would other
tires.

30. In the course and conduct of its business, and at all times men-
tioned herein, respondent has been in substantial competition, in com-
merce, with corporations, firms, and individuals engaged in the sale of
automobile tires and other products of the same general kind and
nature as those sold by respondent (answer).
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The Intervenors’ Evidence

* The two organizations that were granted limited intervention are
- sometimes referred to as intervenors and the following findings of fact
are based on the evidence which they offered and upon their proposed
findings of fact. - : ‘

This evidence-was received to aid the Commission in determining the
kind of order which should issue in this case in the event an order,
except one of dismissal, should be issued. ' L

31. Students Opposing Unfair Practices, Inc. (SOUP), the first
intervenor in this case, is a nonprofit organization incorporated in the
District of Columbia whose members are law students. SOUP’s inter-
est in this proceeding was to offer evidence and urge the issuance of an
order, that it considered to be in the interest of the public. (Amended
+ Motion'of SOUP, Inc., to Intervene, etc.) SOUP presented a number
of exhibits and the oral testimony of three witnesses who were Darrell -
B. Lucas, Ph: D., a licensed psychologist, professor of marketing at
New York University, and co-author of standard texts on advertising;
Douglas F. Greer, Ph. D., assistant professor of Economics at the
University of Maryland ; and Harvey Louis Paul Resnik, M.D., clinical
professor of psychiatry at the George Washington University ‘School
of Medicine and chief of the Center for Suicide Prevention of the
National Institute of Mental Health.

32. Dr. Lucas testified that, since nearly all advertising malkes its
contact at an inappropriate time and place for purchase, all useful
advertising impressions must have some effect on memory until there
is an occasion to buy; and in general, most advertising impressions:
fade rapidly in the minds of readers, but the memory of some advertise-
ments remains in the minds of some readers for more than a year after
the campaign has ended. Vivid individual advertisements and espe-
cially whole advertising campaigns may leave a significant lasting
impression (Tr. 412,419-20,516-17).

33. He stated further that as a result of advertising, consumers may
remember the claimed virtues of the advertised product long after
conscious memory of the advertisements are forgotten (Tr. 531, 85152,
867). Advertising copywriters endeavor to write advertisements which
will cause people to buy the product and not necessarily to remember
the specific advertisement. As a consequence, UNCOnscious memory
impels purchase, even though the purchaser does not consciously re-
member the specific advertisement (Tr. 417).

34. National advertisers engaged in national advertising campaigns
expect their advertising to continue to pay off in sales for one or two
years after the end of the campaign (Tr. 414) ; and the memory of the
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persons exposed to the advertising, both conscious and unconscious,
1s the means by which the impact of the campaign can continue beyond
the time of actual exposure-(Tr. 416-47). There has been only limited
use of pay-out planning because there has been a lack of adequate data
showing the effects of past advertlsmg (Tr. 485-86).

35. There is no survey or test in the record attempting to determine
‘the extent to which any of the specific advertisements or claims at
issue herein were or are remembered by persons who read them. -

36. Some economists consider advertising outlays a form of capital
investment that depreciates through time and there is widespread
agreement among economists that advertising has cumulative, or
la,gged effects on sales (SOUP Ex. 4; Tr: 576, 1527-28, 419)..

- 37. Econometricians have: developed economic theories concermng,_
the lagged effécts of advertising, as well as:techniques for estimating
and measuring those effects (SOUP Ex. 4, p.1; Tr. 1528). -

38.  Employing these techniques, Dr. Greer estlmated that the lagged
effect of all of respondent’s tire' and tube advertising in 1968.'was
approximately 85 percent in-1969; 12 percent in 1970;4 percent in -
1971; and 1.5 percent in 1972. If 1967 advertising. is'included, this last
’ﬁgure is increased to 2 percent. (SOUP Ex. 4; Tr. 597-99, 608-09). He
stated that these estimates provide rough. approx1matlons of the good-
will created by respondent’s advertising in 1967 and 1968 that continue
to generate sales in the years indiéai:ed (Tr. 597-609; SOUP Ex. 4, p.
15). In his opinion, it was not possible, with the information and
techniques available to him, to measure quantitatively the lagged
effect of a specific advertlsmg campaign for a specific line of tires
(Tr. 607).

39. Dr. Resnik, chief of the Center for Suicide Prevention of the
National Institute of Mental Health (Tr. 828), testified that on the
basis of his clinical experience as a psychiatrist, specializing in sui-
cidology and high-risk-taking patients, an undetermined but relatively
small proportion of the car—driving population may be classified as
high-risk takers and that this class of drivers tends to use equipment
up to and beyond the limits of what it believes to be its safety (Tr.
838-39). In Dr. Resnik’s opinion, those high-risk takers using respond-
ent’s tires who believed the advertising that the tires are safe and stop
925 percent quicker could be expected to drive less carefully. In addi-
tion, Dr. Resnik testified that an undetermined number of persons who
might be classified as average-risk takers who read and believed that
respondent’s wide oval tires were safe and would stop 25 percent
quicker could also be expected to drive less carefully (Tr. 836-37). '

40. The Association of National Advertisers, Inc. (ANA), the sec-
ond intervenor in this case, is a trade association comprised of approxi-
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mately 500 concerns. Membership is confined to manufacturers and
others who advertise on a regional or national basis. It is a leading pro-
fessional body that is concerned with the study and improvement of
- the practice of-advertising (Motion of ANA to intervene). ANA :
offered the following evidence:

41. Alfred Kuehn, Ph. D., an econometrlclan, is presently engaged
in research consultation, pr1mar11y in the marketing area but also with
a significant amount of work in computer systems and research opera-
tions as head of Management Science Associates, Inc., and Market
Science Associates (Tr. 1527). He is also involved in the construction
and utilization of econometric models (Tr. 1483).

Dr. Kuehn testified that he has studied, analyzed, and estirnated
lagged effects of advertising outlays, and h1s total research experience
establishes that the direct delayed advertising effect is very small
compared to the repeat purchase or habit effect, being on the ordef of
zero to 50: percent a month in most cases, and probably seldom over 7 5
percent a month, whick*translates into an annual delayed effect ranging
from zero to approximately 3 percent, but generally under 1 percent
(Tr. 152021, 1717, 1720-21). His investigations and studies of lagged
advertising eﬁects show them to be so small compared to the effect of
other variables that he frequently no longer even includes lagged ad-
vertising as a variable factor in his market analysis and predictive
models and studies (Tr. 1523).

42. Dr. Kuehn does not agree with the validity of the premlqes
employed by Dr. Greer in measuring the lagged effects of respondent’s
advertising. He testified that Dr. Greer measuzed “habit” or repeat
purchase prob'tblhtles as distinguished from lagged or cumulative
effects of advertlsmg (Tr. 1506-07). In Dr. Kuehn’s opinion, there are
other factors, in addition to and much more important than adver-
tising, that would induce a purchaser, originally persuaded through
adver tising, to repeat his purchase of the advertised product in subse—
quent years (Tr. 1716). Dr. Greer, on the other hand, is of the. opinion,
at least in the absence of evidence to the contrary, that respondent’s
tire advertising has played the major role in persuading its customers
to repeat thelr purchases of respondent’s tires (Tr. 1133).

43. ANA produced evidence through three other witnesses to the
effect that the great bulk of advertising claims is rapidly forgotten.
Two of these witnesses, Messrs. Charles D. Jacobson and Ernest A.
Rockey, testified essentially on the basis of their experience with the
testing of retention of advertising by members of the public, and the
third, Edward G. Gerbic, te%tlﬁed on' the basis of his experience as
an executive having responsibility for the advertising programs and
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budgets of several leadmg advertisers and from h1s general knowledge :
and experience as a man active in the affairs of the. advertlsmg' :
industry. _ .

44. Mr. Rockey had been employed 21 years by Gallup & Robmson,*
Incorporated, first, as an interviewing supervisor, then in their coding
operation. where, he supervised the codmcr criteria. Later he served in
the analytical department, which studied the reasons for the perform—
ance of the data that evolved. At present he is in client contact serv1ce,
and sales work (Tr. 14:43—44)

45. Mr. Rockey presented ev1dence compﬂed from certam data of his
employer, Gallup & Robmson, to the effect : ﬁrst that the claims made
in magazine and television' advertlsements do not continue to reglster'
with the vast majorlty of ‘persons presumably exposed to them, even
after so short k! perlod as-one day following that exposure; and: second
that, there are wide variations in the degrees to which such advert A sing
ola]ms do contlnue to register Wlth members of the public even for one
day after exposure to them, sueh Varlatlons ‘being manifest among
product categories, as well as among. d1fferent advertisers w1th1n the

same product catecrory and also among dliferent advertlsements ot the
same advertiser - (Tr. 1454, 1457—58) -

- 46. Since 1949 , Gallup & Robinson has been engaged in the testmg ofv
advertising to evaluate how well magazine ads and television commer-
cials are retained, after exposure, among the people who watched the
television program or read the magazine in which such advertising
appeared (Tr. 1444). (The procedure used by Gallup & Robinson in
such testing is described at pages i~iii of ANA Exhibit 7 and at Tr.
1445-50, 1471-74.)

47. At the request of ANA, Gallup & Robinson, through Mr: Rockey,
prepared an analysis of data it had built up Jver the years from such: -
testing. Gallup & Robinson was asked to examine the data on ads and
commercials to ascertain the extent of uniformity with which the main
idea of commercials or magazine advertisements is retained by mem-
bers of the public. To do that it chose five product categories for which
it had information regarding both magazine and television adver-
tising. These included items bearing different prices and representing
both products and services. The five categories were tiles, automobiles,
- men’s after-shave lotion and cologne, television receivers, and insur-
ance. The rationale behind this selection was: a) tires, knowing the
basis for the hearing; b) automobiles, because Gallup & Robinson gets
a great deal of research information in both magazines and telev151on
for that category; ¢) men’s after-shave lotion and cologne, because it
is a low-priced item and also because Gallup & Roblnson had 1nform4-
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tion regarding such products in both magazines-and television ;.d ) tele~
vision: receivers (not stated) ; and-e) insurance, because it is.a-service;:
and one for which it had at least some information in both magazines;
and television. It made every effort to get a widespread number.of.
products and. serviees in order to: obtain as ‘representative a sample of.
product and service categories-as it could for purposes of the:investiga-
tion. Tt took all the ads and commercials it had tested in:those cate-.
gories, during the 2-year period of 1969 and 1970; with the exception:
that for after-shave lotion and cologne it went back an additional, year:.
in order to build up enough ads or commercials and with:-the further.
_exception that for television commercials of tires it went back to.the .
fall of 1967 to get results on 27 different commercials.”The data. util-
ized included the number of readers or viewers questioned’ and how
well the featured idea in the ad or commercial registered with those
people or ‘was retained by them at the time when they were intervieWed ‘
" which was essentially one day later (Tr. 1451-64; ANA Ex: 7). . ~

48. The results of the Gallup & Robinson anaﬂysm of 1ts dat‘t, whlch _
is reported in ANA Exhibit 7, were that: .+ ..

© (1)"As to the extent to whlch the featured. 1dea in such advertlse-\
ments was retained by readers or viewers one day after exposure.to it: :
The highest registration for any single advertisement was 89.5 percent:
for an automobile magazine advertisement. The lowest was zero- per-
cent for insurance advertisements for both magazine and television,
and zero percent for television commercials for tires and automobiles.
The highest of the product category averages for continued registra-
tion of the featured idea was 9.6 percent for after-shave/cologne tele-
vision commercials; the lowest was 2.6 percent for insurance magazine
advertisements. Advertising for tires averaged an 8.2 percent retention
among magazine readers and a 5.5 percent retention among television
program viewers the day following their exposure to the respective
magazines or television programs. Stated dlﬁerently, the rate of
communication among total readers of magazine advertisements for
tires was a 24-hour registration of the featured ideas in the advertise-
ments upon 1,048 readers out of a total 12,786 and upon 300 television
viewers out of 5,462. Another set of charts illustrates that 9 out of 54
magazine advertisements for tires continued to register their featured.
ideas 'with 12 percent or more of the magazine readers‘ 21 of the 54 so
registered with 4.0 to 7.9 percent of the readers, 13 with zero to 3.9
percent ; and 23 out of 27 television commercials for tires so registered
with less than 12 percent of the program viewers, 13 of which so regis-
tered with zero to 3.9 percent of them. '

(2) As to the lack of uniformity of retained registration of featured
ideas of advertising among product categories, the highest average re-
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tention was 9. 6 percent of television viewers: “of after- shave/colome
advertlsmg, the lowest 2.6 percent of magazine readers for insurance
‘advertisements. Among different advertisers within the same product
category : The range of régistration of -featured.idea spread. (disre-
garding those brands for which only a smcrle advertisement, was stud-
ied). from-an avearge. for tire advertlsements of 2.9 to 19.1 percent and-
for tire television commercials from 1. 8 to 11.0 percent. Among tire
advertisements featuring the same producf; claim (z.e., “polyglas/fi-
berglas”) the range was from 2.2:to 12.6 percent, with an average of 8.3.-
percent. To the same point; television commercials for tires featuring
~ the same claim concept (“traction”) ranged. from 1,5 to 9.8 percent,"
with an average of 6.2 percent. Among advertlsements of the same ad--
vertisers: Dlscrepanmes among the advertisements for the same brand
of tires as, in one case, a low of 9.5 percent and a hlgh of 29.4 percent
~ with anaverage of 19.1 percent ; in another, a low of 2.6 percent with a.
high of 26.8 percerit and an average of 9.1 percent ; and in still another,
zero to 13.8 percent withan average of b: 4-pereent. '

- (8) Asto the results reported for product categories other than tlres,'
they are esséntially the same as those for tires with respect to substan— '
tlatmg a) the short duration of registration of featured ideas in maga;:-
zine and television -advertisements-and b) the lack of any. uniform time
pattern for the retention of the registration of. such advertising claims

within the short term of its duration. ‘ ,

49. Mr. Jacobson based his testimony upon many years of intensive
experience with field research operations into matters involving public
memory and retention of advertising claims. After experlence with
other firms; he joined Daniel Starch & Staff, Incorporated, in 1969. Its
operations take into account the factors of human memory and reten-
tion of advertising (Tr. 1376-78). The Starch company has been domg
such research for more than 40 years. (T'r. 1377).

. 50. In addition to Mr. Jacobson’s own research experience, his busi-

“ness and professional activities have required that he keep up with and
be aware of studies, reports, records, and activities of other workers in
the field that touch upon memory for advertising. Based upon his ex-
perience and. activities, he expressed his opinion “that the most gen-
eral situation, by far the most common situation, is that advertising is
not retained over any considerable period of time.” (Tr. 1384).

'51. He also testified about the results of specific research conducted
by the Starch company, a considerable part of the report of which he
himself wrote and the rest of which he was familiar, including the un-
derlying records and data upon which it was based. That study, con-
ducted in Atlanta, Geo1 ¢la, in the spring:of 1969, demonstrated that of
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the people interviewed within 2 or 214 hours of the airing of a commer-
cial, and who had viewed that channel within the half hour in which the
commercial appeared, only 32 percent on the average reported remeni-
. . bering they had seen that commercial. To the further question “What
brand was-advertiséd 2”-only-half of.them (16.pereent) were .able to
identify the correct brand (8 percent didn’t know ;-8 percent named an
incorrect brand) (Tr.1879-1432). ' o

52. Mr. Jacobson’s testimony also embraced the subjects of “uncon-
scious memory” and “prolonged advertising payoff.” He testified to re-
search in those areas, concluding: “The largest part of the evidence
from those penetration studies was that the retention of specific things
or retention of things which were traceable to specific pieces of adver-
tising or specific campaigns by far the largest part of this is very small’;
that the trace, the amount that can be traced to specific campaigns, is
very small. That what is in consumers’ minds from advertising, most
often, disappears very, very rapidly.” (Tr. 1409-10B). Co
.. :58. Mr.Gerbiehadbeenvice:president and director of marketing and
had been in charge of all advertising, merchandising, and product
development for Johnson & Johnson. All told he had had some 30 yedrs
experience in advertising, marketing, and management with various .
firms (Tr. 1760). Mr. Gerbic stated that in his opinion it would not be
correct to say that as a general rule advertising claims persist in the
memory of the public for a substantial period of time after the adver-
tiserhas ceased' making those representations (T'r. 1765). S

Mr. Gerbic agrees with Dr. Lucas that in order for advertising tobe
profitable it must leave some impression on the recipient’s memory un-
til he has an occasion to buy, but Mr. Gerbic said that in actual practice
advertisers consider it “pretty hazardous to spend money to buy con-
sumer advertising at the wrong time and at the wrong place and in
the wrong way.” (Tr. 1769-70).

54. Mr. Gerbic also said that some advertising is the exception to the -
general rule, in that it does command a more persistent memory follow-
ing its termination, but he pointed out the inability to assign any pai-
ticular criteria or reasons for such exceptions, by saying: “Well, I think
in the very nature of things it is possible for one to remember some-
thing that made a deep impression on him years ago and, for no good
reason, a reason which I don’t think he begins to understand why he
would remember.” Such instances, however, do not represent any sub-
stantial ratio of the total advertising claims that were made during the
same period as they ran. (Tr. 1768).

+04-841—73-——28
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The Remedy :

From the conclusmns reached above, it is clear that a cease and demstk
order should be entered prohlbltmg the unexplalned or unhm1ted use
of safety claims.

~Intervenor SOUP has urged an orde1 in the event a cease and desmt
order is issued at all, that would require notlﬁcatlon to buyers that the
representations reaardlng the safety teatures of the tires had been
found to be false and that 25 percent of the advertising of safety fea-
tures during the followi mg ye‘w should dlsclose the nature of the ﬁnd—'

ingsin this case.

“The respondent andthe 1nterven0r ANA oppose the issuance of a, cor-
rective or restitutional order : ﬁrst on the trround that the Commlssmn.

~ lacks the authority to issus such an order and second, it argues that -

even 1f the Commlssmn had such authorlty,‘the facts in thlS case do not'

thoroughly bnefed m this”
: iestion by the issuance of two
récent orders The Commlssmn has p10V1s1onally entered an order i in
ITT Continental Baking Co., Inc File No. 7 12—3447 under concent:
order procedure that would reqinre that for one year, one- fourth of all’
advertising of a bread would be requlred to declare that the producb is
not a reducing aid. Even more recently in Curtis Publishing Comp‘my,

etal;, Docket No: 8800 [78 F.T.C. 1472], the Comimission clearly held

that 1t had authority to order restitutionary relief and to restore “the
competitive status guo which was disrupted by the deceptlve practlce
Thus, the remaining question is whether such an order is necessuy or
desirable in this case. ‘

Although this is-a matter of judgmient, it appears that sach an order
is not necessary or desirable in this case for the following reasons:

(1) There has been a considerable lapse of time since the advertising
occurred.

(2) There is no reason to believe that many of the tires advertised as
safe have enough tread left on them for the owners to believe they are
safe.

(3) The evidence shows that the residual effect of the advertising will
be slight indeed by the end of this year even if the evidence offeled by
SOUP is viewed in the most-favorable light.

(4) Many of the respondent’s competitors have made safety clzums
through the use of brand names similar to “Safety Clnmplon and are
unde1 no cease and desist order of any kind.

The prohibitions of the following order are, in substance, the same
as those proposed in the attachment to the complaint that relate to the
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safety of tires or other products except that there is no requirement.
that the tests referred to in Paragraph 5 of this order be scientific tests.
It is believed that they could be road tests or other practxcal tests.
competently observed and recorded.

CONCLUSIONS

The use by respondent of the aforesaid false, misleading, and decep-
tive statements, representations, and practicds relating to- the safety of
its tires has had and now has the capacity and tendency to mislead
members of the purchasing public into the erroneous and mistaken be-
lief that said statements and representations were and are true and into
the. purchase of substantial quantities of respondent’s products by rea-
~ son of said erroneous and mistaken belief. The acts and practices of re- -

spondent were and are all to the prejudice and injury of the public and
of respondent’s competitors; and they constituted and now. constitute
unfair methods of competition in commerce and unfair and deceptive
_actsand practices in commerce in v1olat10n of Section 5-of the Federal
Trade Commlssmn Act
. ORDER

It is. ordered, That respondent the Firestone Tire & Rubber Com-
pany, a corporation, and its officers, agents, representatives and
employees, directly or through any corporate or other device, in con-
nection with the advertisiiig, offering for sale, sale, or distribution of
automobile tires or any other product, in commerce, as “commerce”
is defined in the Federal Trade Commission Act, do forthw1th cease
and desist from:

1. Representing, directly or by implication, that every pur-
chaser- of tires bearing the brand name “Firestone,” or any other
brand name, is assured of receiving tires free from defects in ma-
terials or workmanship or other manufacturing defects.

2. Misrepresenting, in any manner, the effectiveness of respond-

~ ent’s quality control or inspection procedures.

3. Using the words “Safety Champion,” “The safe tire,” or any
other word or phrase of similar import or meaning to describe or
designate respondent’s tires or otherwise representing, directly or
by implication, that respondent’s tires will be safe under all con-

- ditions of use. :

4. Making any representation, directly or by implication, regard-
ing the safety of respondent’s tires without disclosing clearly and
conspicuously and in close conjunction with such representation

“that the safety of any tire is affected by conditions of use, such as
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inflation pressure, vehlcle we1ght wea,r, and “other operatmO‘
conditions.

5. Representing, d1rectly or by 1mp11cat10n, that any of respond-
ent’s consumer: products have any safety or performance charac-
teristics or .are supenor in quality or performance to other
products unless each: such characteristic is fully. and: completely
substantiated by competent tests, and the results are avallable for
mspectlon .

It is further ordered, That the charges in the complamt relatmg
to the advertising of prices be, and they hereby are dismissed.

It is further ordered, That respondent deliver a copy of this erder to:
each of its operating departments; divisions, and subsidiaries engaged

_.in the adVentising, offering for sale, sale, or distribution to the public-

“at retail of automobile tires or other merchandise and to the manager
of each present and every future retail outlet owned and opera,ted by
respondent o

Lt 4s-further ordered, That respondent notlfy ‘the Cemmlssmn at.
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment, or sale resulting in the-
emergence of a successor corporatlon, the creation or dissolution of
subsidiaries or any other change in the corporation that may affect
the compliance obligations arising out of the order.

SEPARATE STATEMENT OF (COMMISSIONER JONES DISSENTING TO THE:
Oroer ExnterEp IN THis CAsE

In my view, this Commission has a duty to provide the public
with its analysis of the testimony and documentation offered by both
intervenors on the corrective advertising issue, indicate its views as to-
those portions of the record which it is believed are applicable or in-
applicable, adequate or inadequate, or insufficiently established or-
incomplete. Failure to do so can only becloud rather than illuminate-

 the Commission’s position with respect to the types of cases or fact

situations which it believes would warrant the application of this
remedy as well as the types of testimony and documentation which it
will require in order to form a conclusion as to the need for the appli--
cation of this remedy in appropriate cases.

The need for this type of careful Commission analysis is particu--
larly important with respect to the issue of corrective advertising in
view of the ten formal complaints approved by a majority of the
Commission in which this remedy is currently being sought and the-
three consent orders which that same Commission majority accepted
and in which the respondent agreed to engage in such corrective ad--
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“vertising. The public surely has a right at some point to know whether
-and in what circumstances the Commission believes corrective adver-
tising may be warranted. The Firestone case presents the Commission
“with its first opportunity to articulate.on the public record just what
its posmon with respect to this remedy is in the context of a formal
‘record in the light of the particular facts presented. It does not do for‘
-a quasi-judicial body like the Commission, in my judgment to avoid
this responsibility on some rationale that we should gain more expe-
rience before committing ourselves. Presumably that degree of expe-
rience existed at'the time we asserted our reason to believe that such
:a remedy might be warranted and necessary. '

A ma]or function of the Commission and its ad]udlcatory proceed-
ingsisto prov1de guidance to.the public as to the standards of conduct
‘which 1t is believed are required by law, the sanctions which may

attach to violations of these standards of conduct and the circum--
stances under which such sanctions will be imposed. Even negative
-decisions, those in which orders are not issued, can provide useful
-vehicles for prov1d1ng this guidance as both Chairman Kirkpatrick
.and Commissioner Dennison have recognized in their Pfizer and
~.Sterling opinions. The effectiveness of the Commission arid the willing:
ness of the pubhe to adhere to its rulings and precedents is directly
‘proportionate in my judgment to the credibility which attaches to
1its actions, to the consistency and fairness with which it acts and
to the clarity of the guidance which its actions provide to the public
-concerned with the issues which it confronts. )

It may be of some value to the parties and to the public, therefore,
‘for me to present my analysis of this record together with the conclu-
‘sions which I believe can appropriately be drawn from it in its present
-shape as well as to indicate the areas in the record which I believe
-could well have been supplemented in order to prov1de as complete a
‘picture as'is possible under what I understand is the current state
-of the art of the impact of these Firestone advertisements on
-CONSUMers. A

The evidence in the record offered by the intervenors SOUP and
ANA with respect to the issue as to the need for corrective advertising
in the instant case covers essentially three major points: (1) the extent
‘to which an advertised message as a whole or any portion of it can be
recalled by a consumer; (2) the process by which information com-
municated by an advertisement is integrated by the listener in affect-
ing subsequent purchase decisions; and (3) the impact of advertising
on repeat purchases of the adveltlsed product. Each of these points
will be considered seriatim,
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A The Recall of Advertlsed Messages :

T'here was geneml agreement ‘among the Wltnesses offered by bobh

‘intervenors that the length of titne dumng which speclﬁc advertising

messages or themes can be recalled by consumers is in the area of days,.
weeks or months, but that certain types of ladvertls1n,«g messwges have
a potentiality forlongerrecall periods.r = :
Dr. Darrell B. Lucas, a psychologist and professor of cmarketmg at '
New York University, called as a witness by SOUP, after agreeing-
generally with these estimates of short recall periods also testified
as to various other research studies suggesting the need to qualifyany
general conclusions as to absolute short recall periods for all types:
of advertising messages. In this connection, Dr. Lucas pointed to re-
search findings indicating that after the initial precipitous drop in
recall, subsequent forgetting was a much- slower :process. (Tri 466—-
4178).2 He also noted that the typical short recall of advertisements
was affected by the repeated exposure of the consumer to the ad and
also by't‘he type of aé,dvertisin'g copy,-some of which by making a strong
initial impression can extend a consumer’s rwa,ll time frame. (Tr. 418 i
517, 520-521, 544.) | |
None of fbhe witnesses, however, were 'a‘ble 10 la.pply the ex1st1ng
empirical data respecting recall of ads to the particular advertise-
ments challenged here so as to make any definitive conclusion as to
whether they were of a type likely to create lasting impressions in the

1 Mr. Jacobson and Mr. Rockey, ANA witnesses employed by organizations involved im
the measurement of consumer recall, testified that a large portion of consumers cannot
recall having seen an advertisement or its central theme within a few days or. weeks
following exposure to the advertisement. This short recall was revealed in tests involving
advertisements of tires as well as other product categories. (Tr. 1451-64, ANAX, 7.)

2 This research, originated by Kbenhause on the forgetting of learned material, was
summed up by Dr. Luecas in the following colloquy with SOUP’s counsel . .

Q. * * * the passage of time is important in forgetting ? :

A. That is right, except that forgetting is a much slower process in the later stages. -

Q. So, it falls off rapidly to a small number and that small number may hang on fof:
some time?

A. To a base number, yes, which is usually less than half of the original. -

Q. And you don't know how long that would hang on with regard to any partwular type
of advertisement ?

A. I don’t think I have ever run into evidence or been approached with a question before
so I never formulated any kind of opinion. (Tr. 478.)"

I conclude, therefore, that the evidence in this record demonstrates that as a generak
principle only a small proportion of consumers can consciously recall specific ads. How-
ever, the record contains additional testimony that whether a consumer is ablé to remember
the specific ad may have little bearing on whether consumers exposed to an ad have
nevertheless derived information from it which affects their later purchasing decisions
irrespective of their conscious recall of the specific ad. Accordingly, this portion.of the
evidence on specific recall cannot be determinative of the issue of the adequacy of the
relief required in tlis case. Instead it must be considered in the context of other evidence
in the record on the role which an advertising message plays in influcneing consumers’
purchasing decisions relating to the advertised produet. ' .
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minds of consumers or to be forgotten after rela;tlve.ly short perlods
of time.?

B. Relatlonshlp of Adverblsemenfbs to Subsequent Pu1 chasmg
Decisions

The witnesses offered by both SOUP and ANA generally agxeed
that advertisements seek to penetrate the memory of the consumer so
that-at some later time they will trigger or increase the likelihood of a
purchase by that consumer of the advertised- products.* Advertising
thus is designed to have an impact after the initial exposure and after
the campaign has ended. (Tr. 414.) As Dr. Lucas stated, and as cor-
roborated by ANA’s witness, Mr. Gerbic:

[S]ince all regular advertising reaches the prospective consumer at a-time

and:place ‘not: appropriate for makmg al purcha.se or.response, it :must leave' some
impression on hjs'memory until there is an occasion to buy. (Tr. 412 1769: )

The manner in which the advertising message leaves an impression
on the consumer’s mind and ultimately inffuences the consumer pur-
chase is a complex process. ‘Dr. Lucas described this process in terms
of the role of unconscious memory in impelling or relating the ad-
vertising message to the consumer’s subsequent purchasing decision.
(SOUP Ex. 11; Tr. 416417, 528, 1409.) In other words, according to
Dr. Lucas, the impact of an advertisement on consumer memory may
not be reflected in terms of conscious recall of the particular adver-
tised claim but in terms of the consumer’s general attitude towards the
product. As Dr. Lucas put it, “I used a broad definition of memory
which includes present disposition and attitudes * * *” (Tr. 528.) Dr.
Lucas elaborated these processes in terms of consumer behavmr as.
follows:

Iv;tvhink it is important to point out that when we talk about the memory of
an advertisement campaign in the conscious sense, that advertising creativer

3The record thus contains no precise evidence as to whether there may be some con-
sumers who were exposed to Firestone’s deceptive claims four years sgo who may still
have some recall of those -claims. The'state of the art is apparently not sufficiently
advanced to permit firm opinions as to the likely impact of specific a(lvertisemen_ts on
their audiences.

4In addition to the initial advertising influencing later purchases, we must also con-
sider the possible impact of those initial advertising impressions on the way in which the:
product is used. If a consumer purchasing Firestone tires was impressed by the specifie
safety claims at issue in this case, his assessment of their safety might influence his
willingness to assume risks on the usage of those tires. While no evidence was offered to
show that Firestone tire purchasers exposed to the ads in question actually did use less
precaution than would normally be warranted, SOUP presented a witness, Dr. Resnik, ‘a.
psychiatrist and Chief of the Center for Suicide Prevention of the Natioral Institute of
Mental Health, who indicated that there may be some small proportion of individuals in
the population who could be expected to drive less carefully as a result of the claims in
the ads.in question. :
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people are told to write advertlsements whlch cause people to buy the product, not
to remerber the spemﬁc advertlsement not neeessarlly to Temember it.

The element of unconscious memory, then would mean presumably that an
advertising impression may impel someone to buy or to be more inclined to buy
the advertised product without his censciously remémbering the advertisement.

So unconscious memory, both of. speciﬁc.:advertisements. and of ideas, neces-
sarily is involved in the later behavior of the consumer in the marketplace,
presumably  as evidenced.by his hemg ‘more inclined tﬂwards hhe advertlsmg
pmduct (Tr 417, emphasm added.) - .

'ANA witnesses Dr. Kuehn and Mr. Jacobson a,greed thwb spec1ﬁc
reca]l of an advertising message does not set out the'sole metes and
bounds of the procéss by which advertising impressions are made and
ultmnately related to purchase decisions. They both testified, for ex-
ample, that advertlsmg creates increased brand identification a)nd fav-
orable product impressions in the consumer’s mind which are designed
 to:influence his purchasing decisions favorably towards the advertised
product (Tr. 1726, 1412.) Both Dr. Lucas and Mr. Jacobsen, while
expressing their.expert opinions on the existence of this relationship
- between-advertising and favorable brand impression agreed upon the
difficulties of pinpointing: empirically traceable effects of past- ad-
vertising on subsequent. purchasinig decisions. -('Tr. 481+2,491-3, 14102) -

A falr summary of the testimony of all witnesses on this genera]
advertisement-sales purchase relationship is that advertisers and re-
searchers agree that advertisements are effective in triggering pur-
chases of the advertised product by the consumer. They agree that any
specific recall of the ad or of any of its claims is relatively short-lived
being of a magnitude of weeks or months at best. They also agreed
that the information taken from an advertisement by its audience
is not necessarily stored (retained) in the memory of the consumer
in its original form as a claim in an advertisement. Rather it is more
likely to be integrated either in the form of a positive association with
the product or as information about the product quite disembodied
from- the advertising claim which was the original vehicle for its
penetration of the consumer’s memory. Finally, it was-agreed-that
there is today very little research and virtually no empirical studies
which can establish or demonstrate the actual way in which informa-
tion gleaned from an advertisement which initially penetrated a con-
sumer’s memory operates to trigger in that consumer an intent to
purchase the advertised product. The record here and the state of the
art generally give no insight into how long a piece of information in
this more generalized form of favorable product association in a con-
sumer’s memory storage bank can operate to trigger or influence con-
sumer action. Finally, the witnesses all agreed that advertising is
designed to influence purchases and that it has been shown empirically
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that it is effective in domg this even though the way in which it per—
forms this task—the communication process within the consumer’s
conscwus or unconscious memory——ls not.yet fully understood.

C. The Operatlon of the Repeat Purchase Phenomenon .

The w1tnesses called by both intervenors were in substantial agree-
ment: that advertising influenced or had a carry-over effect on later
sales not only as a function of the consumer’s absorption of the infor-
mation communicated in the advertisement but also as a function of |
what was referred to as the repeat purchase phenomenon.

‘According to ANA ‘witness, Dr. Kuehn, it is well known that a sub- ;
sta.ntlal number of purchasers of a particular brand will tend. to re
peat their purchase ‘of that brand. (Tr. 1521. ) The role which ad-
vertising plays in-this repeat purchase pattern was: summarlzed by -
Dr. Kuehn in the following three points: -

1. Advertising affects the percentage of repeat buyers Wlth the
qualification that there are many other probably more 1mp0rtant Va,I‘l-
ables operating here. (Tr. 1726.)

2. Advertising contributes to. enforcing and remforcmg habltual
brand choice. (Tr. 1728-29, 1757-58.)

‘3. A substantial amount of advertising contrlbutes to and is spe-
cifically designed to contribute to brand identification, and habitual
brand choice will be higher, the greater the brand 1dent1ﬁcat10n (Tr.
1727-28, 1757-58.)

Intervenor SOUP sought to demonstrate and quantify this carry-
over effect of advertising in a systematlc fashion through its witness
Dr. Greer, an econometrician at the University of Maryland. Dr.
Greer presented empirical estimates based on an econometric model
which he had constructed designed to measure the sales impact in
1971 due to consumer memory of Firestone’s 1968 advertising.® Dr.
Greer’s estimates indicate that approximately two percent of the pur-
chases of Firestone tires in 1972 can be directly attributed to the in-
fluence of Firestone’s advertising in 1968. (SOUP Ex. 4, Tr. 597-99.)
Through Dr. Kuehn, ANA presented testimony that indicated that
Dr. Greer’s empirical estimates were primarily measurements of the
carryover due to the repeat purchase phenomena and did not, there-
fore, demonstrate a direct link between the initial advertising and
repeat purchases. '

5 While the econometric data presented by Dr. Greer indicates that there may be carry-
over impact on Firestone sales due to Firestone’s advertising, the data does not address
the form in which the deceptive ads found herein have been integrated by the consumer

in bis memory and thus does not provide a basis on which to judge the likely effect of
corrective advertisements in relieving any misconceptions due to those ads.
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T believe that ANA’s contentions in this respect; are Vahd -although
I do not believe they diminish the model’s utility in supporting the
existence of a strong repeat purchase phenomenon. Hence it is im-
portant to understand- just how this repeat purchase phenomenon
operatés in relationship to advertising.

Both Dr. Lucas and Dr. Kuehn agreed that of many poss1ble vari-
ables 1nﬂuencmg repeat, purchases, advertlsmg s role may be of lesser

'81gnlﬁcance except as it serves to contribute to- brand identification

and reinforce brand chome. (Tr. 493, 1591, 1680, 1726-28; SOUP
Ex. 14.) ¢ Their’ reasoning underlymg this conclus1on 18 1mportant
since it depends rather heavﬂy on thelr ‘belief that ‘the "consumer’s
experience with a product is- 11ke1y to" outwelgh or supersede“any
initial impressions about the’ product which hey might have gé,lned
from spemﬁc advertlsmg clalms made abo the’ product ,

* In'the case of tire’ purchases which are probably on a two to four
year, purchase cycle for most’ consunie e‘expemence factor is
likely to be far less’ slgmﬁcant than it ld be “for more freq‘ ntl‘y
‘purchased items. Also, the types of mlsrepr sentations made by ¥ '
stone challenged here are not the types of claims ‘which are capable'
erlenée "As a result, the ..
evidence that advertising affects. both the initial purchase and to some
extent less well known the repeat purchase as well is relevant to the
question of whether a mere prohibition of the particular false claims
is'adequate relief.

As I interpret the evidence offered with respect to the repeat pur-
chase phenomenon, it tells us that advertising has some continuing
role in-influencing purchases and that new advertising campaifrns

are designed to remforce the continued existence of the initial 1m-

‘pressions made by prior advertising.
~ Applying the record evidence on the relationship of advertising

claims to sales in the instant case, it is our obligation to determine

whether the deceptive representations as to the stopping qualities and

~safety of Firestone tires can be eliminated by preventing their repeti-
tion in the future, or whether their deceptive nature must be brought

¢ As Dr. Kuehn pointed out :

AdVertising can initially create sorhe exposure of the consumer to a product, but the
-experience with the product—its satisfaction, the consistency of that experience with what
the advertising promise or advertising claim may have been—is a large factor in whether
-or not the consumer repeats.

And consequently we can’t assume that the advertising carryover here is at all precise.
In fact, if the product is unacceptable or inconsistent with what the consumer expected,
‘he is very likely not to purchase the product.

And consequently this is one of the very big factors which distinguishes successful from
unsuccessful products, namely, the factors other than the advertising. (Tr. 1686-87.)
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home in some form to consumers even though the particular mis-
representations found to have been made here have not been made

"since 1968, some four years ago. Resolution of this question must
turn in large part on the extent to which there is a reasonable likeli-
hood that these misrepresentations are still operating to. influence
consumers to purchase Firestone tires. Secondarily, it must turn on
whether the deception can be effectively eradicated unless those con-
sumers who may have ‘integrated this deceptive lnformatlon into
their attitudes and perceptions of Firestone tires and developed a
favorable brand association based on that information are afforded an.

_opportunity to reassess their attitudes towards the product on the
“basis of the disclosure of the deception previously communicated to
them. Consumers clearly must be entitled to re-examine their purchas-.
ing habits and create for themselves either new attitudes and inten-
tions or persist in their old ones on the basm of accurate mforma,tlon
about the product

The evidence is clear that it is hlghly unhkely——to the pomt of -
‘yirtual certainty—that consumers percelvmg the Firestone ads in
question back in 1967 and 1968 have any conscious recall either of the
content of these ads or even of having percelved the ads. It is equally
unlikely that Firestone tire purchasers in that period could tell now
‘whether or not their tire purchases were influenced by the ads in gen-
eral or by the particular claims here found to be deceptive. However,
the evidence is clear that distinctions must be drawn between con-

" sumers’ specific and conscious recall of an advertising message and a
favorable consumer attitude towards the product generated by the
advertising or the maintenance of a favorable impression generated
by the advertising through the operation of the brand loyalty phe-
nomenon, satisfactory experience with the product and other varia-
bles. Further, it is clear that these latter effects upon consumers’
impressions and attitudes may continue to influence to some extent
their purchasing decisions.

Contrary to ANA’s and respondent’s beliefs, it is not necessary
to quantify with precision the lingering effects of respondent’s ad-
vertisements in order to justify a corrective advertising order. It is
enough that the Commission find “some fair probability” that con-
sumers continue to be deceived. See Herzfeld v. FTC, 140 F. 2d 207
(2d Cir. 1944) ; see also Montgomery Ward & Co. v. FT'C, 8379 F. 2d
666, 670 (‘Tth Cir. 1967) ; Charles of the Retz Dist. Corp.v. FTC, 143
F.2d 676 (2d Cir. 1944).

Intervenor ANA argues, however, that corrective advertising is
unnecessary with respect to consuimers who may have initially been
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influenced by the message to- purchase Firestone tires because once-
the initial purchase has been made, other factors beyond advertlslng,.

notably the consumer’s actual experience with the product, take over-
and influence the consumer’s: attitude towards a repeat purchase of’
the Firestone tire.

ANA’s arguments that actual experience with a product is a far
more reliable factor in influencing the consumer’s attitude towards a
product than any advertising message which might initially persuade?
them to try the preduct and undoubtedly relevant and important in.
many purchase situations. In the instant case, however, the nature of
respondent’s claims here found to be deceptlve raises considerable:
doubt as to the reliability of consumers’ experiences in shaping their-
perceptlons as to the particular safety répresentation found to be-
deceptive in this case. We -have found that Firestone falsely repre--
sented that its. tires stopped “25 percent quicker,” were assured of
being defect free and were safe under conditions of use. None of these -
representations are of the type that are readlly susceptible to consumer-
verification. Usmg a Firestone tire would in no way tell a consumer-
whether the tire in fact stops 25 percent quicker and unfortunstely-
will never tell & consumer whether it is'safe=—or more to the point—

_whether the same Firestone tires they purchase tomorrow or-the-

next day will be safe. Moreover, we have also to note in this connec-
tion the length of the typical purchase cycle for tires. Tires are pur--
chased infrequently and hence it is not unreasonable to assume that
tire purchasers in 1968 (when these ads were being run) may only now
be making their first or second purchase of Firestone tires since their-
exposure to the mlsrepxesentatlons in the Firestone advertisements..
Therefore, I do not find persuasive ANA’s argument that for those
consumers who may have purchased Firestone tires on the basis of
these deceptive representations, their own experience could in fact take-
over and give-them a realistic basis on which to evaluate the deceptive:
claims—in this case to find them untrue—thereby rendering unneces-
sary a corrective advertising order aimed at enabling them to:
correct or modify attitudes towards the advertised tires formed
on the basis of the deceptive claims. Moreover, ANA’s arguments in
no case affect the prospective tire purchasers who may be considering'
their first Firestone purchase

The hearing examiner’s argument that corrective advertising Was:
unnecessary here because of the fact that tires purchased in reliance
on these deceptive advertisements after four years would be so thread-
bare that they would no longer be regarded by the purchaser as safe is
similarly without merit. The issue is not as to the present condition of
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.a Firestone tire owned by a consumer but rather the consumer’s atti-
-tude about Firestone tires gleaned from “The Safe Tire” and 25 per-
-cent quicker stopping advertising claims. As this record demonstrates,
advertising messages may continue to operate to influence a con-
:sumer’s behavior long after they have been discontinued either be-
-cause of a favorable brand association stered by the consumer as a .
result of the message or because of a continued pattern of brand
onalty Brand loyalty or repeat purchases obviously are applicable to
the consumer’s general attitude towards the advertiser’s product rather
‘than to the specific item purchased as a result of the advertisement.
"Thus neither a thread bare tire today nor a consumer’s experience with
Firestone tires generally is likely in our judgment to operate to eradi-
_-cate any general attitudes formed by a consumer towards Firestone
tires as a result of Firestone’s particular performance and safety
claims which we have found to be misleading and deceptive.

It-is'my view of this record, as I have seught to analyze it, that it
.contains a sufficient body of- eVldence to warrant this C@mmlssmn to
.conclude that there is a reasonable probability that there are consumers
‘today who are still acting in reliance on or are influenced- by the decep-
tive claims in issue to require remedial action beyond a'cease and desist

“order directed solely at the future dissemination of- the particular
advertlslng claims.

It is also clear to me, however, that this record could have been
strengthened if it had contained additional factual material going
beyond the expert testimony offered with respect to the general work-
ings of advertisements on consumer decision processes. In particular it
would have been helpful, to the extent to which the current state of
the art would permit, if this record had included more precise data on
how-advertisements affect consumer attitudes and perceptions of the
product as well as some empirical data linking the applicability of such
generalized concepts to the particular advertisements in issue.

In the instant case, for example, while Dr. Lucas testified as to the
existence of a carryover effect for all advertisements, he was not precise
as to the magnitude of this carryover under varying conditions. Thus,
this record might have been substantially strengthened, if it had con-
tained more document‘mon bearing on the. expected magnitude of the
carryover for various types of advertising.

The need for corrective advertising in certain instances might also
have been demonstrated through other empirical approaches. The state
of the art may not be sufficient to develop empirical methodologms
demonstrating precise linkages in all instances between a particular
advertisement and current consumers’ perceptions and attitudes to-
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wards a product. Nevertheless, taking into account whatever problems
may be currently associated with developing such methodologies, it
would have been helpful if some inidication could have been developed
as to the linkages between the ad in questlon and. its 'lmgermg impact.
if any, on-consumers.

- One direct. empirical linkage between the- deceptive iad:-and a need

for corrective advertising would be a showing of significant constumer

recall of the particular messages found to have been deceptive which
were conveyed by the Firestone advertisement. However, the evidence
in this record indicates that the integration of advertising messages by -

- consumers is a process that does not : necwsa,mly result in conscious re-

call of the specific message, but, rather results in attitudinal and per-
ceptual changes relating to the brand being advertised. Therefore, it
would have been helpful if this record had contained alternative

empirical showings of the linkage between the deceptive ad and its

carryover designed to probe such attitudinal and perceptual changes

Arrespective of whether or not the particular advertising message was

recalled by a consumer. For éxample; one manner of empirically prob-
ing to determine the existence of such @ linkage might involve a sys-
tematic survey demonstrating that there aie  significant number of
consumers who perceive the brand as it was deceptively represented
in the challenged advertisement. While an empirical showing of this.
nature would not necessarily demonstrate that the consumers’ per-
ception of the brand, even though it is consistent with the deceptive ad.,
was due only to the challenged advertisement, it could indicate a rea-
sonable likelihood that the ad led to or reinforced a deceptive repre-
sentation of the brand that should be corrected through future ad-
vertisements. Other empirical approaches demonstrating:the linkage
between chra,llenged advertisements and the subsequent carryox er im
the consumer’s memory may ‘also be possible.

In my own view, SOUP presented sufficient ev1de-nce’Su1;>port11'1»cb'r~
the likelihood of a continuing effect of the Firestone advertisement on
consumers as to shift to the respondents the need to go forward with
other.proof tending to refute such likelihood. However, it is clear
that the question of which party should have the burden of going:
forward with this type of empirical proof is an issue on which reason-
able differences of opinion could arise.

These and other important issues respecting the applicability of the
corrective advertlsmg remedy are unfortuna,tely not resolved hy the:
instant case.

For the foregoing reasons, I support the order entered in this case
but dissent to the failure of this order to require corrective advertising..
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CoMMISSIONER DENNISON CONCURRING IN PART AND DISSENTING IN
Parr o

I join in the foregoing opinion to the extent that it finds that Fire-
stone’s “25 percent quicker stopping” claim violated Section 5 and that
advertisements for its “Safe Tire” falsely implied that the tires were
free from -all defects. Therefore, I agree to Paragraphs One and Two’
of the order.

However, I do not-agree that these advertisements also represented
that respondent’s tires would be safe under all possible conditions of
use. Therefore, I do not concur in Paragraphs Three and Four of the
. Commission’s order. ‘

Additionally, I cannot agree with Paragraph Five of the order as 11',,
is presently written. It would require respondent to substantiate all
tire safety and performance claims with scientific tests, but as the Com-
‘mission recently recognized in Pfzer, Docket No. 8819 [p. 23 herein],

. not all substantive product claims need be supported with rigorous
séientific: tests since some-product characteristics may- be well-estab-

lished in the ‘arts and industry. Indeed, many performance claims

which a tiremaker mlghd; assért come from general information com-

mon to everyone. To require respondent to engage in additional testmg B
in these circumstances would be unduly stringent.

With respect to the issue of corrective advertising, I would leave
for future cases, having stronger evidentiary bases, any extended con-
sideration and discussion of what should guide the Commission in this
area. S : '
SEPARATE STATEMENT OF CHAIRMAN JIRKPATRICK

I concur in Commissioner Jones’ opinion. I concur also in the Com-
mission’s order and findings except that I dissent from those parts
of the opinion and findings relating to the “conditions of use claim”-
and from Paragraphs 3 and 4 of the order relating thereto. My dissent
is occasioned by my belief that claims read into an advertisement
vary with the degree of knowledge which the public already possesses
about the product. In this case, the implication found by the major-
ity—that Firestone tires are safe under a// conditions of use—seems to
me to be remote when contrasted with common knowledge regarding
minimal levels of tire care, and I cannot find that the ads stood for
the proposition advanced in the complaint. :

T also find that I cannot agree with Commissioner Jones’ separate
statement on the appropriateness of a corrective advertising order in
this case. As a general analysis of advertising’s intended effect, par-
ticularly on consumer purchasing behavior, and as an exphnatmn of
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why it may in some circumstances be proper, indeed essential, to re-
quire advertisers to correct or otherwise remedy any lingering effects
of a deceptive advertisement, the testimony offered by intervenor
SOUP on the question of corrective advertising has contributed sig-
nificantly to the body of' knowledge ‘which will assist the Com'm1ss10n»
to chart the law in this ‘area. That testimony has not, ‘however, ‘gone
beyond & general: explanation of broad advertising” a;nd behavioral
principles—principles which were insufficiently applied, in my judg-
ment, to the specific facts before us. No showing was made that the
pa/rtlcula,r advermsements ehallenged by the complaint in this matter -
were in fact commercials which succeeded in achieving the effect de-
sired by advertisers—.e., to continue to influence ¢onsumers’ purchas-
mg declsmns long a,fter bhe adveﬁtlsements had 'been percewed by
consumers. . ‘
Comrrmssmner J ones notes n her separate stetement

: fT i -_l‘et:‘Ol“d could ‘ve been strengthened if. 1t had contmned addltwnal factual
matenal ~g01ng beyond ‘the’ exper't testlmonv offered with respect t0 -the general"

Wolrklngs of advertisements on consumer decmsmn processes. In parbleular it
would have been helpful, to the extent: to Whleh ‘the current state of: the art .

wotld permit, if this record had included more premse data on, how advertls,_
ments affect. consumer attitudes and perceptions of the product as well as some_‘
emplncal data lmkmg the apphcabxhty of such generahzed ‘concepts to- the par- e

ticular advertisements in issue.

To my mind, particularly <at this- ‘preliminary stage of experience
with this remedy, such information Would not have been merely’ help-'
ful but was 111d18pensab1e to the intervenor’s case. Absent such evi-
dence, we can require corrective advertising only by engaging in
assumptions based on the general principles set out by the witnesses in
this:matter and stated by Commissioner Jones-in her separate state-
ment. If we adopt these assumptions and follow Commissioner Jones’
approach, a cogrective advertising order would be warranted every
time the Commission finds a claim to be potentially deceptive, regard-
less of how much time has elapsed since the ad appeared (in this case,
four years), the media in which the advertisement appeared (here, in
print), the frequency with which it ran, the length of time over which
it was run, the size of the audience it reached, the audience’s character-
istics, the blatancy of the deception, and the potential for danger to
health and safety ; the only limitation to such an all-inclusive approach
being that affirmative correction might not be necessary if the or 1g11nl
deoeptlve claim could easily be verified by the consumer.

My view is that our understanding of the process involved in per-
ceiving, storing and acting upon ~advert151ng messages is still in its
begmmncr stages; and at ’ohls early date in our lnvolvement in this
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field, T am not prepared to engage in the generalizations and- ‘assump=
tions which would be required fto order correc'tlve wdvertlsmg in' this
case and on the record beforeus. . * -

It may be that future a;dvertrsmg cases w111 provide us with’ speclﬁc
information or with a picture of advertising as & whole which would
justify a presumption that all deceptive advertising is in fact inte-
grated into the conscious or unconscious memories of a significantly
sufficient number of consumers to warrant the requirement of a cor-
rective advertisement whenever deception is found. I am simply not
prepared to take that step on the basis of only one fully adjudicated
case involving this issue. Subsequent cases may demonstrate that. the
number of commeércial messages which fail to have a residual effect
is so small that a “per se” rule would be appropriate. Similarly, our
experience may disclose that the state of advertising technology is such -
that residual effect is exceedingly difficult if not impossible to prove in
any particular instance and yet is so frequently present that the public
interest requires that the Commission relieve complaint counsel of the
burden of proving the continuing influence of the decep«tive advertis-
ing being challenged. For the present, however, it is my view-that our
knowledge in ths area is not deep enough to justify suoh an approaoh

SEPARATE STATEMENT OF COMMISSIONER DIXON

Commissioner Dixon concurs only in the Order to Cease and Desist
and the findings and rationale of the opinion in support thereof.

STATEMENT OF CoMMISSIONER MAcINTYRE CONCURRING IN PART AS TO
THE REsuvr

I concur in the decision of the Commission to issue those provisions
of the order appearing in Paragraphs (1), (2), (8), and (4) and the
underlying findings of the Commission in support thereof. I do not
concur in the decision of the Commission for the issuance of Para-
graph (5) of the Order to Cease and Desist or the Opinion of the
Commission in this case.

OPINION OF THE COMMISSION

BY Jongs, Commissioner:

In June 1970, the Commission issued a complaint against the Fire-
stone Tire and Rubber Company, charging that it had violated Sec-
tion 5 of the Federal Trade Commission Act, 15 U.S.C. § 45 (1964),
in making certain advertising claims as to the price, performance and

494-841—73—29
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safety of its tires.! The complamt alleged that respondent had falsely
represented :. . .

(1) that its tires were bemg oﬁered at. prlces substantlally lower
than regular or customary prices;

(2)- that it had established through. adequate sclentlﬁc tests that
T irestone Super Sports Wide Oval tires would stop 25 percent qulcker
than regular tires under typical road and weather cond1t1ons* :

(3)- that Firestone tires were free from any defects;and. ,

(4) -that Firestone. tires- were safe under all condltlons of use.
(Compl paras. 4(a)~(£),5(1)-(5),6(1)~(5).)

-.'The-complaint also charged that respondent’s use of the tlre name
“Safety Champion” was deceptive.in that, it falsely represented: that
such -tires weresafer. than other .tires.. (Compl, ‘para. 8.):. :

In Ats a,nswer, respondent demed the: prmclpal allegatlons of the

Py r' to the h,ea,r;_ os in thlS case, the Commlssmn on October 20.
1971, ordered. that Students Oppesing Unfair Practices, Inc. (SQUP)
be :ipermitted to intervene in the proeeedmgs for the purpose of pre-
senting: ev1dence and arguments:on. the issue;of whether the notice
order attached: to. thé complaint. would : adequately _protect the public
interest. Thereafter on December 14, 1970, the hearing examiner per-
mitted the ‘Association of National Advertlserb, Ine. (ANA) to inter-
vene to. present evidence and arguments on the same issue.

The case proceeded to hearmg in March 1971. The examiner issued
an initial decision finding ‘mgalnst respondent on all complamt al-
legations.excepting those concerning the false advertising of prices 2

: 'md the deceptive nature of the tire name “Safety Champion.” ® The

examiner entered a proposed order against respondent which required

1 The followmg abbreviations will be used for citations
Compl.—Complaint ’ : .

ID—Initial decision of hearing exammer

Tr.—Transcript of testimony

CX—Commission Exhibit

RX—Respondent Exhibit .

SOUP Ex.—Exhibit of intervenor SOUP

ANA Ex.—Exhibit of intervenor ANA

App. Br.—Brief on Appeal of respondent (Res.) or complaint counsel (C.C.)
Ans. Br.—Answering brief

Rep. Br.—Reply brief ’

2 The charges relating to the pricing issues were dismissed by the examiner and counsel
supporting the complaint does not appeal from this decision. Accordingly, this issue is no
longer in the case and we do not treat it here other than to affirm the examiner’s con-
clusion that no liability was shown.

8 Although the hearing examiner found that the name ‘“Safety Champxon” did not
imply that the tire was safer than other tires, as alleged in the complaint, he ordered
respondent to cease and desist from using the name, apparently on the theory that the
name deceptively conveyed the idea that respondent's. tires were free from any. defects
and safe under all conditions of use. (ID, 20, 30 [pp. 417, 427, herein] ) See discussion;
infre, pp. 24-25 [pp. 456-58, herein].
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that it cedse and desist from the pra.ctmes found to_be unlawful but
which did not include the relief provisions uraed by SOUP. o
This matter is now before the Commission on appeals from the i ml-
tial decision by three of the parties—respondent, complaint counsel
and intervenor SOUP. Respondent contends (1) that the examiner
erred in finding that its advertising with respect to the stoppmg per-
formance and safe qua,htles of Firestone tires was deceptive, and (2)
that the proposed order is overly broad in scope. Complaint counsel
challenges certain of the examiner’s factual findings and his failure to
recommend the precise form of the proposed order which accompanled
the complalnt Intervenor SOUP contests the examiner’s determ_ma‘~
thIl that its'additional provisions for relief were unwarranted in this
‘case. We will consider first the issues of liability ra1sed on appeal by
respondent and complamt counsel and then the i 1ssues of rehef ra,lsed
' by the three appeahng partles -

1 .

ISSUES OF LIABILITY T S HAE TP

; plal it allegatlons chargmg resp' 1den
leadlng a vertlsmg were based prlmarlly‘on two advertlsmg clalms,
one clalmma that respondent s Wide Oval tires stop 25 percent quicker
than 1e<rular width tires and the other indicating that the Fi irestone
tire is “The Safe Tire.” Additionally, the complalnt charged that
Firestone’s brand name tire, “Safety Chemplon” also implied repre-
sentations as to ‘the safety of 1espondent’s tire whmh were misleading
and deceptlve Respondent denies that its advertlsements and its use of
the brand name Safety Champion conveyed : any. of the representatmns
alleged in the complaint and hence that they . did not violate Section 5
of the Federal Trade Comm1ss1on Act We Wlll consuier these conten-
tlons in detall

A Respondent’s 925 Percent Q,ulcker Stoppmg Clann » -

The advertlsement cited in the complaint which presented the 20
percent quicker stopping claim reads in part as follows:

[The Firestone Super Sports Wide Oval tire 1s] built 1ower, wider.‘Nearls‘r
two inches wider than regular tires. To corner better, run cooler, stop 25%
quicker. )

. The complamt charged that through thls ad, respondent represented
that it:

* * * had established through adequate scientific tests that any car equipped

with Firestone Super Sports Wide Oval tires could be stopped 259 quicker under
typical road and weather conditions for the usable life of the original tread of
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such:tires when compared with the perf_ormance of the same vehxcle under the
‘eame condltmns when equlpped w1th any manufacturers tu'es of a partlcular :
coustructwn (Ccmpl para 5(5). ) )
It was further charged that respondent had not in fact performedA
adequate scientific tests to estabhsh that its Wlde Oval tires performed
as  described above. (Compl para. 6(5) ). _

The hearlng examiner found on the basis of the record evidence that
the tires in questlon would stop 25 percent quicker on glare ice,” that
no tests were ‘made on other road surfaces and that respondent’s test,
therefore, did not show that its tires would stop 25 percent quicker on
other surfaces ‘The examiner concluded that' respondent had.not estab-
hshed that any ofits tires would stop 25 percent quicker under typlcal
road and weather cond1t10ns than would other tires and that accord-
lncrly, respondent’s advertlsmg claim was unfair and deceptlve and
in violation of Section 5. (ID, 98 [p. 418 herem] )y

In its appeal, respondent does not contest the complaint allegatlon
that its advertisement represented that its stopping claim was sup-
ported by adequate scientific:tests-and: that the claim as advertised
related to the stopping capacities of its tire under typical road, and
weather cond1t1 s. Respondent’ also conicedes that the test underlymg
the claim was’ mede solely on a wet, haZa,rdous surface. Respondent

_argles, however, that its test was in fact adequate to support its
broader stopping claim that the Wide Oval tire would perform equally
as well on dry, non-hazardous surfaces. (Res. App. Br., 10-12.)

The sole question at issue, therefore, is whether respondent’s test of
the stopping capabilities of its tires made on a hazardous surface was
an “adequate scientific” test to support its generalized, unlimited 25
percent quicker stopping claim. In our view, the record evidence amply
demonstrates that respondent’s test was not an adequate scientific test
upon which to make such a broader unconditional claim.

The evidence submitted on this issue by complaint counsel consisted
largely of (a) the actual tire tests made by respondent, and (b) the
testimony of Dr. F. Cecil Brenner of the National Bureau of Stand-
ards who was offered as an expert witness on the issue of tire testing,
to show that; tire tests made on one road surface are not adequate
to demonstrate tire performance on other road surfaces.

1. Respondent’s Test

According to the uncontested evidence in the record, respondent
conducted: ten comparative stopping distance tests on wet concrete
“skid pads” having a coefficient of friction from .15 to .20. (CX 17,
20.) One set of Flrestone Wide Oval tires was tested against one set
of Firestone Super Sports tires; the load and inflation pressure were
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kept the same for both sets. (Tr. 275, CX 7, 20.) All the test runs
were made at 15 miles an hour, the wheels were locked as in‘ an emer-
gency stop, and-the relative stopping distances were measured and
averaged for both sets of tires. (Oral Arg. Tr. 72-93, CX 7, 20. ) The
test runs revealed an average stopping distance of 7 5.8 feet for the
narrow tire, and 53.2 feet for the Wide Qval tire, or a greater average
stopping ability of 29.8 percent for the Wide Oval. (CX 20. )

2. Dr. Brenner's Testzmo'ny

Complaint counsel offered the testimony of Dr. F. Cecil Brenner,
Chief of the Tire System Section of the National Bureau of Stand- .
ards, in order to establish the hmlted nature of the tests conducted
by respondent and the difficulties of applying the results of a test
made under ‘one set of conditions to other types of conditions. Dr.

' Brenner téstified that the partlcular coefficient, of friction (.15 to .20)
for the road surface used in respondent’s Wide Oval test was equiv-
alent to “glare ice” and was not typical of roads in the United States.
(Tr. 278.) * He opined that respondent’s test data would not correlate
with many common road surfaces in the United States. (Tr. 285.)
Further, he explicitly stated his oplnlon that respondent’s test data
did not show that its tires would react in the same relative way on
dry surfaces as they had on wet. (Tr. 280.) When asked for the basis
for this opinion Dr. Brenner stated :

In the course of my duties, * * * we have tested several hundred tires using
vehicles such as this and other devices on a variety of surfaces. The particular
surface that gives the poorest relationship with normal surfaces is the smooth
surface of this coefficient, or approximately this coefficient of friction.

We can find a tire that looks very good on that surface that will look gquite
bad relative to other tires on other surfaces that are more typical of normal
use, of normal pavement. (Tr. 280-81.) 5

He further testified on the basis of tests he had supervised not only
that the comparative performance of tires tested on a smooth and
a rough surface may not stay fixed, but that indeed the tire relation-

4“He agreed on cross examination that this coefiicient of friction might approximate
certain other types of road conditions such as “bleeding” asphalt and traffic control paint.
(Tr. 285.) He also testified that there is no “typical” road surface in the country because
there are a whole. spectrum of surfaces, each with its own characteristics which can
affect stopping capabilities. (Tr. 315.)

5Dr. Brenner again made this observation when testifying later as to a particular
tire test he supervised for the National Highway Safety Bureau. The test results had
shown, he said, that:

The one surface that gave the poorest correlation agreement with all other surfaces
was our artificially smooth surface. * * * We found very low correlation between thé
behavior of tires on that surface with concrete and the other three asphaltic surfaces
(Tr. 334.)
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ships.-may . even: reverse.® 'When asked - the. explanatlon for this phe-
nomenon, Dr, Brenner rephe,d : C

Well, - this is~acomplex preblem: It -has to-do:with:the relatmnshlp * kA GE
the way :in which the rubber at the: contact patch 1s defox:med—mteracts with

Now if you have a‘sharp’ pomted aggregate oh the other surface the way that.
the tire i§- dlstorted at those points'is’ quite different; and the rubber may redct
in different ways in these cases. (Tr. 328, 330.) . = B

ance tests, Dr. Bren ner took into account the numerous Vamwbles W
he testified affect the stopping performance of tires.”

In response to questions on cross examination by respondent’s coun-
sel, Dr. Brenner also set forth his opinion as to the effect of one par-
tmular factor, tire width, on the stopping performance of tires. Spe-
cxﬁcally, Dr. Brenner‘was asked by respondent’s counsel for his views
on whether the extra width of respondent’s Wide Oval tire was one
factor causing the tire to stop faster. The following colloquy, then
took place:

"~ Dr. Brenner:

'A: T have a view that it [the extra width] would have an effect on
it—it would be a more pronounced effect on dry surfaces than on wet;
the effect on wet, and especially at these low coefficients would—it is

not that clear.

% *® % * - Ed *® ' #*

. ®These tests, run. with about sixty-five sets of tires on 5. different surfaces, had been
conducted for the National Highway Safety Bureau.

7 His tests, which were conducted to measure the performance of re"rooved bus tires,
were run with tires having differing tread design and. tread groove depths at varying
speeds (20, 40, and 50 miles per hour) on three surfaces (worn concrete and coarse and
fine graded asphaltic concrete) with coefficlents of friction ranging from .24 to -.45. (R\
6, at 6, 10 ; Tr. 320.)
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“Q:In other words, the physws of the tread width, you mean if 1t’
W1der there ‘is more rubber in contact Wlth the road2 :

© A: Yes. But the unit pressures are less.

2 Qi Well T-guess that if there is fore:rubber on the road it stands'
to reason - that at least on'a dry surface when" you don’t get hydro-
planing’ #.#% the more Tubber on the road,-the quicker: you’ll stop'3

‘At Yes, in this situation. '

Q: So that in’ your view the fact that the Fitestone wide oval tire
tésted in Exhibit 7 i is two'inches wider *-* % mlght have more: signifi-
cance-on a dry pa,veme:nt t.han lt does on a Wet pa,vement d&scrlbed
here'l : RS S

“A’s Tt would have SIgmﬁea,nce (Tr 341—42) P

"Dr. Brenner further: testified that due to the numerous ‘factors af—
fecting- the relat1onsh1p of one tire’ with another, ‘one does not know‘ :
howa: partxcular tire’ will compare ‘with*another unless one runs tests
and “that it is-an accepted practice to make whatever extrapolatlons
and 1nterpolat10ns are reasonable from such tests (Tr 344 ) '

3. Respomlent’s A%gument o _' _ . ‘ .
Respondent’s argument is a s1mp1e one, Respondent argues that Dr
Br enner’s smgle (and somewhat ambiguous) statement that the effect
of the broader tire width would be “more pronounced” on dry than on
wet surfaces constitutes a complete justification for its claim that its
test results on wet hazardous surfaces can be scientifically extrapolated
to apply equally to all surfaces. :
. Respondent.argues that it is normal for scientists to-make extrapo-
lations and deductions from actual tests and it was appropriate and
scientifically valid to do so here. (Resp App. Br., 12.) We do not
agree.
We do not believe that a fair reading of Dr. Brenner’s testimony in
its entirety supports respondent’s contentions as to the proper impli-
cations which can be scientifically drawn from its narrow hazardous
surface test. Dr. Brenner was asked direct questions on the precise
issue of correlating tire performance under one set of conditions with
tire performance under a different set of conditions and testified in
response that it was virtually impossible to correlate performance
because of the many variables involved.
His testimony reveals that the variables affectmg tire performance

range from the type of road surface involved, to the type and construc-
tion of the tire in terms of the kind of rubber used to the type of tread
and its width, plus many other factors. He speclﬁcally denied the
applicability of the results of respondent’s tests to road surfaces with
different friction coefficients. He testified that in conducting perform-
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ance test.of tires, he himself employed road surfaces of several friction
coefficients and textures and tested at varylng speeds.® At one point in

" his testimony he gave as his unequivocal opinion that it was impossible

to assume that a tire performmg better on a smooth surface would
maintain an identical superior relatlonshlp on.a surface with a higher
friction coefficient: Indeed he opined that a reverse relatlonshlp mlght
emerge.

. Viewed in the most favorable light for respondent’s argument at
best Dr. Brenner’ S smgle sentence relied upon by respondent is a state-
ment that the width of a tire is one factor affecting the stopping per-
formance of a tire and to the extent this one factor by itself influences
stopping performance, this influence would -be more pronounced on
dry than on wet* surfaces or at least would have significance on wet
surfaces. (Tr 341-43.) Indeed as part of the same sentence on which
respondent, . places such major reliance for its position, Dr. Brenner
offered. the view-that the effect of the extra width “is not that clear.”
Further, Dr. Brenner was merely asked if he had ¢ ‘any view” as.to
the effect that tire width would have on stopping distances, and he
gave his rather equivocal “view.” He was not asked if this Was equiva-
lent to a sclentlﬁcally valid extrapolatlon, and in light of his entire

‘testimony, it is doubtful whether he would have agreed with respond-

ent’s counsel that his view expressed in response to a simple question
represented his “scientific judgment” as to the scope which could or
should properly be attributed to respondent’s test results. By mno
stretch of the imagination can Dr. Brenner’s testimony about the theo-
retieal reasonableness of making some extrapolation from tire tests
be read as stating that respondent’s particular extrapolation was
smentlﬁcally valid.®

The issue here is not whether reasonable extrapolations can gener-
ally be made from tire performance tests. Nor is the issue here whether
the width of tires affects their stopping capabilities and will be of
significance when applied to wet road surfaces or to dry surfaces. The

8 Respondent accurately points out that in one test Dr. Brenner used only wet surfaces.
On this ground respondent argues that it was therefore justified in limiting its own test
to such surfaces. (Res. App. Br., 8.) It should be noted, however, that Dr. »Brenner’s test
was intended to measure the safety of bus tires and not for use as the basis for a stopping
claim on all types of surfaces as was respondent’s test. Furthermore, aside from the use
of wet surfaces, Dr. Brenner’s test varied greatly from respondent’s test, i.e., in testing
at different speeds, on a variety of surfaces and with tires of varying tread design and
groove depth.

91t should be noted in this connection that the hearing examiner, who had the oppor-
tunity to hear Dr. Brenner's testimony given as a consecutive whole with all of the inflec-
tions and emphasis which cannot be reproduced in a printed record, did not view Dr.
Brenner’s remarks as respondent would have us do. Although he did not deal with specific
aspects of Dr. Brenner’s testimony, the examiner ecncluded that the evidence as a whole
proved respondent’s test was inadequate to support the 25 percent quicker stopping claim
for surfaces other than those tested (ID, 22 [p. 418, herein].)

*Reported as corrected by order of the Commission, Feb. 16, 19783.

.
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issue here is snnply whether a test of the comparative stopping
quahtles of respondent’s Wide Oval tire made on a hazardous road
surface is adequate scientific support for respondent’s claim that its
Wide Oval tire will stop a p1e01se percentaoe qu1cLer on all road
surfaces.

‘We conclude that the evidence demonstrates clearly that respond—
ent’s ten test runs were inadequate to support its advertised claims re-
specting the stopping quahtles of its Wide Oval tires. .Respondent’s
test was extremely limited in scope in contrast to respondent’s un-
qualified advertising claim. The expert witness called by complaint
counsel explicitly stated that the test was not s01ent1ﬁcally adequate t‘o
support respondent’s claim. Respondent failed to call any experts to
controvert this testimony but chose to rely on one small equivocal por-
tion of Dr. Brenner’s testimony as its sole basis to support its conten-
tions as to the adequacy of its tests. :

Respondent’s further argument that it was actmg in a responmble
manner in selecting a wet surface upon which to test its tires since
such surfaces present. the most serious risks for accldents is not rele-
vant to this proceeding. The selection of the surface in itself is not
the issue here, but whether, whatever surface is used, the spemﬁc ad-
vertising claim made by respondent on the basis of 1ts tests is in fact
adquately substantiated by the test data. If respondent had limited its
claim to the stopping performance of its Wide Oval tires on “wet
slippery surfaces,” as it did in later ads, this claim might have been
substantiated by the test.’ The practice of respondent being chal-
lenged here was not in the design of its particular test but in its failure
to lnmt its advertising claim to the type of comparative tlre per-
formance which its test results substantiated.

Finally, respondent also argues that if it had limited its claim to
wet slippery surfaces, such a claim would have made tire purchasers
feel more disposed toward the Wide Oval tire than the claim chal-
lenged here and would have caused them to buy more Wide Ovals.
On this basis respondent concludes that its ad was not deceptive, since
it used a claim which had diminished rather than enhanced the appeal
of its products. (Res. App. Br. 14-15.)

10 Complaint counsel indicated that he would have been “reluctant to challenge respond-
ent’s ad if limited to ‘“‘wet slippery surfaces.” (C.C. Find., 18.) This more limited advertise-
ment is not before us and we need not consider its lawfulness. We note, however, that
numerous variables besides friction coefficients affect the relative stopping performance of
tires, so that respondent’s test using a single type of wet surface and comparing the Wide
Oval with only one set of regular tires might not in fact be adequate to support a claim
even as to all wet slippery surfaces without further specifie qualification as to the surface
involved and the types of other tires against which its tire was compared.
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- First, we eannot agree that re5pondent’s ad. diminished the appeal
of its product Certamly there 1is no evidence to this eﬁ’ect 1’ Also, it
1s illogical to assume that consumers Would prefer a tire tested only
on a wet surface to one tested on a variety of wet and dry surfaces.
Certalnly the risks of accidents are not limited to wet surfaces, and
given the congested traffic of our cities and the speeds of our super
highways, stopping capacity can be. equally important to drlvers on
dry surfaces as well as wet. Furthermore, to consumers in arid cli-
mates an advertisement as to stopping capacity on wet shppery surfaces
may in fact have little appeal. In short, assuming any relevancy to
respondent’s argument, there would seem to be little. or no basis for
assuming that respondent’s advertlsement challenged here would have
less consumer appeal than one limited to wet slippery surfaces

In any event, whether or not respondent could devise a more ap-
pealing advertlsement substantiated adequately and smentlﬁcally by.
its test data is irrelevant to this proceedmg The legal determination
as to whether an advertisement is deceptlve is not based on its effec-
tiveness relative to truthful ads in selling products. If this weré the
- test, companies could deceptively advertise with impunity so long as
they could show that a truthful advertisement would sell even more
products. Clearly the existence of a more appeahng but truthful ad
does nothing to cure the defects of a “deceptive ad and has no relé:
vance to a determination of whether a particular advertisement is
- deceptive.

The legal test for determining if advertlsmfr has violated Section 5
is whether : ‘

* % % the use by accused of the false and misleading statements -
‘and representations has the capacity and tendency to deceive and
mislead members of the public * * * into the erroneous and mis-
taken belief that said statements and representations are true.
U.S. Retoil Credit Assn v. FT'C, 800 F 2d 212, 221 (4:’oh Cir.
1962).

This test has been met in the instant case. Resp0ndent agrees that
its advertisement represents that its 25 percent quicker stopping claim
has been substantiated by adequate scientific tests. This was the
thought that the advertisement erroneously conveyed to the public.
As shown above, respondent did not adequately substantiate its ad-
vertising claim. Thus, consumers were led to believe that respond-
ent’s tires had been adequately tested when in fact they had not.
Clearly, respondent’s advertisement thus had the capacity and tend-
ency to deceive members of the public into an erroneous and mistaken

1 It is difficult to imagine that respondent would have selected such an advertisement
to sell its produect if it did not attract customers.
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belief as to-respondent’s product. That consumers wére ‘actually ‘dé-
ceived need not ‘be shown. Charles of the Rite Distributors Corp. v.
FT0,143 F. 2d 676,680 (2d Ci -"-"1944) eret Sales 00. V. FTU 100
¥.2d 858,859 (2d Cir. 1938). =

. Respondent: arguies: that complamt counsel was: requlred to' show
that respondent’s advertisement would have been likely to cause con-
sumers to buy its 'product when they otherwise would not have done so.
Bockenstette v. FTC’ 184 F. 2d 369, 371 (10th Cir. 1943) ; Indiana
Quartered Oak Co.v. FTC, 26 F. 2d 340, 342 (2d Cir. 1928). We do
not agree that these cases stand for the proposﬂnon that such a show-
ing is requlred to prove deceptlon, althoucrh certalnly a showmg that
'consumers obtained from the ad an erroneous 1mpres51on of the prod-
uct’s performance capabilities could be one way in .which deceptlon
could be proved.*? The fact that consumers were not ‘harmed because
they would have purchased the products anyway under truthful ad-
'vertlsements is not relevant to this proceeding.? The sole relevant con-
sideration is whether respondent’s advertisement truthfully repre-
sented the facts about respondent’s Wide Oval tire to the public. We
hold that it did not.

In ‘sum; we find' that the adrmitted circumstances under which Te-
spondent tested its tires were limited and that despite these limited
test conditions, respondent used these tests as its sole support for
its advertisement representing that its. Wide Oval tires would stop
25 percent quieker under all road and weather conditions and relative
to all other types of regular tires. Its tests did not support, either
directly or by reasonable extrapolation, respondent’s broad stopping
claim: The particular.claim at issue here involves a matter of human
safety. It is a claim which consumers themselves cannot verify since
they have neither the equipment nor the knowledge to undertake
the complicated tire tests required. They must rely on the technical
‘expertise .of the- manufacturer to assure the validity of its claims.
Under such circumstances, it is both unfair and deceptive to consumers
to make a specific advertising claim without substantial scientific test

2 Indiana Quartered Oak, a case decided before the 1938 Wheeler-Lea amendment,
considered only the showing necessary to prove unfair competition, not deceptive practices.
Bockenstette indicates only that to show deception, it is “sufficient” that a probable
result of the practlce is to “cause one to do that which he would not ‘otherwise do.” 134
.24 369, 371.

1B In Montgomery Ward & Co. v. FT'C, 379 F.2d 666 (7th Cir. 1967) the court found
that even if petitioner honored its policy of a money-back guarantee, this could not justify
false advertising. If it were otherwise, “anything might be advertised as long as unsatis-
fied customers were returned their money.” 379 F.2d at 671, The same rationale applies
here. Bven if we were to accept, which we do not, respondent’s contention that consumers
~were not harmed because they would have purchased its tires anyway under a truthful
advertisement, this does not erase the initial deception that the advertlsement conveys
and which the Commission is obligated to correct.
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data to support it. In. hght of the record evidence in this.case.as oub-
lined. above, we. agree with the examiner ‘that, respondent’s test did
ot constitute adequate scientific:support for its:25 percent. qulcker
stopping claim, and that the advertisement was ‘thus unfair: and:de-
ceptive within. the meamng of Sectlon 5 of the E‘ederal Trade Qem—
m1sslonAct. e i T et T

" B. Respondents Safe Tire k;p;;;;;;f;mm

The complamt alleged that through the followmo* advertlsement
ta.l‘l‘d chers similar .i;o 1t respondent ma,de two mlsrepresenta,tlo'nsb (1)

ceed ng;- an.y, g : , m
‘our test 1ab, On our test track. And in ngorous dav to- day dnvmg condltlons
"“All Firestone tires meet or exceed the new Federal Government testmgr requir-
ments. (They have for some time.)

Firestone—The Safe Tire. At 60,000 I‘u'estone Safe Tire Centers. At no more
cost than ordinary tires. (Compl. para. 4(e).) ™

The principal issue on appeal is whether, as the examiner fou_nd the
advertisement of Firestone tires as “The Safe Tire” represents that
Firestone tires are free from all defects and are safe under all condi-
tions of use.!®

Respondent argues first as to both claims that the record does not
support the examiner’s findings because its consumer survey “squarely
rebutted” the construction of the advertisement alleged in the com-
plaint. In addition to relying on its survey evidence, respondent also
argues that as a matter of “common sense” consumers would not con-
strue its ad as representing that its tires are absolutely defect free nor
infer from the ad that its tires are safe under all conditions of use

1 An additional Firestone advertisement was entered into evidence containing similar
“safety” representations. (ID, 18-19, [p. 411 herein] CX 14-D.)

15 Respondent acknowledges that it cannot insure that its tires are absolutely free from
defects but only that they were manufactured with due care using the best manufac-
turing technigues known to the industry. (CX 8.) It also concedes that its tires are not
ahsolutely safe under all conditions of use and that their safe performance depends on their
being properly cared for and run with correct inflation and tire pressures for the load
carried. (Res. App. Br., 25.)
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because it is a matter of “common knowledge and experience * * *
that tires need adequate air and bald tires may be dangerous ” (Res.
App. Br, 22.y

We Wlll consider first respondent’s survey evidence which bears upon
both alleged misrepresentations in the “Safe Tire” ad. Then, because
respondent’s additional arguments as to the proper construction of the
advertisement differ somewhat between the two alleged deceptive
safety claims, we will deal with each separately.

1. Respondent’s Survey Evidence

' In order to support its contentions as to how its.advertising message
was in fact perceived by consumers, respondent conducted a fprobabll-
ity survey of a scientifically selected sample of the universe of tire
purchasers. These purchasers were shown the full text of “The Safe
Tire” ad'set forth above. After removing the ad from view, they were -
asked which of the following four statements came closest to What they
thought the ad said : , PR : -

(a) Firestone does all it can to use the best manufacturmg and testtmg proce-
dures to make its tires-safe and as free as possible from defeets of:any kind;

(b)..Almost all Firestone tires are safe under hormal conditions and are. free
from defects that might make, them unsafe ; i ;

(c) Each model of Firestone tires at least meets the minimum °'0ve1nment
safety standards;

(d) Every Firestone tire is absolutely safe no matter how it is used and re-
gardless of the tire inflation pressure and load of the car; or every single Fire-
stone tire will be absolutely free from any defects. (RX 53, 4.)

Over half (52.7 percent) of the interviewees selected statement (a)

as coming closest to what they thought the ad said; 15.9 percent se-
Jected (b); 14.3 percent selected (c); and 15.3 percent selected (d),
the statement containing the interpretation of the ad as alleged in the
complaint. This last group of 15.3 percent were also asked if they be-
lieved the ad and 5.4 percent stated that they thought the ad exag-
gerated. (RX 53, 5.)

The hearing examiner did not explicitly decide whether or not, the
survey was valid.’® He indicated his view that even if the survey results
were correct, the 15 percent interviewed who perceived the ad as
alleged by complaint counsel constituted a sufficiently significant per-
centage of the buying public who were entitled to be told the truth
regarding the safety of respondent’s tires. (ID, 18 [p. 415, herein].)
Respondent now asks the Commission to rely on its survey results in

18 At one point the examiner “doubted that only 15 percent of the purchasing publie
would construe the statement as did those responding in the survey” and at another point

indicated that the survey, was “designed and conducted in a professional and competent
manner.” (ID, 17, 18 [p. 415, herein].)
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determining Whether or, 1ot 1ts .ads . were- unfa1r or. deceptwe to
- consumers. . . : o

It is clear that the Commlsmon, 1f 1t so chooses, need not rely on
respondent’s survey but may rely on its own reading of the tire adver-
tisement to determine its meaning to the public and whether it has
the tendency or. capacity. to deceive the public: The law is clear that
the Commission’s expertise is sufficient and that it need not resort. to
survey evidence or consumer. testimony: as;to how an advertlsement
may be perceived by the public or whether bhey relied upon the ad to
their detriment. F7'C v. Oolgate-Palmolive Co., 380 U.S. 874, 391-92
(1965) ; J. B. Williams & Co. v. FTC, 381 F. 2d ‘884,890 (Gth Cir.
1967) ; Niresk Industmes, Ine.v. FT0, 278 F: 2d 337, 342 {(7th Cir: )5
cert. denied, 364 U.S. 883 (1960); E. F:Drcw & Co.v. FT 0,285 F. 24
735,741 (2d Cir.’1956) ; cert. denied, 352 U.S. 969 (1957), Uha'rles of
the thz Distributors Corp.v. FTC, 143 F. 2d676,680 (2d Cir. 1944) ‘

In the instant case, respondents chiose tio offer into the record a sci-
entifically determlned sample of consumer views as'to-how thisadver:
tisement was in fact perceived by:them. It is incumbent upon.us,
therefore, to'consider this evidence and determine-the weight, if any;
which should be attributed to it in adding to the expertise which we
must bring to bear upon the issue of whe'ther thlS advertlsement
constituted an unfair or deceptlve practice. '

.-We find no problems in the sampling methodology- used in conduct-
1ng the survey. The interviewers were properly selected on a random
probability basis, the use of oral interrogation was éntirely proper and
appropriate and the 1mpart1ahty of the interviewers was without ques-
tion. However, we find:serious problems in the survey instrument itself
which casts substantial doubt on the usefulness and apphoablhty of the
answers eliciteds : .. ;

. The essential flaw in.the survey techmque stems from the fact that
no.one of the four, :separate statements about the advertisement’s con-
tent is mutually exclusive of any other. Hence, if one statement is se-
lected as.‘““closer” than another to what the individual perceived the ad
was saying, this fact. doesnot take into account the p0831b111ty that the
mterv1ewee mlght also have perceived the ad as conveying more than .
one.of the. statements selected. For example, it is conceivable that a con-
sumer could perceive both that “Firestone does all it can to use the best
}mnufaetui ing.and testing procedures to make: its tires safe and as free
as possible, from defects of . any. kind (statement. (a) above) and that
“Every single Firestone tire will be absolutely free from any defects”
(part of statement’ (d) above). Or he could perceive that “Each model
of Firestone tires at least meets the mlmmum government safety stand-
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ards” (statement (c) ) and that “Every single Firestone tlre w1ll be ab-
solutely free from any defects” (statement (d)). ’

- The distortions inherent in the results flowing from the requlred se-

lection of statements which are not mutually exclusive are aggravated
by the inclusion among the choices of statemént (c) : “Each model of
Firestone tires at least meets the minimum government safety stand-
ards.” Since the “safe tire” ad in issue expressly made the statement
that “All Firestone tires meet or exceed the new Federal Government
Testing requirements,” it is unreasonable to assume that persons who
chose this statement did not also gain other perceptlons from the ad
which m1ght have been encompassed by one or more of the other state-
ments even though not perceived as “closer” to the ad however “closer
was 1nterpreted by the interviewees.

Another difficulty with the survey which casts doubt on its Valldlty
in determmlng the issues in this case stems from the fact that respond-
ent sought to address two separate complaint alleoatwns by this survey.
The ﬁrst allegatlon is that the Firestone ad constitutes a representation
that ‘Firestone tires are free of ‘all defects.” The second allegation
is that the ad. represents the tires are safe under all conditions of
use. The respondent’s survey failed to test these allegations separately,
although they represent two separate questlons for the Commission to
resolve. Statement (d) about which the interviewees were interrogated
coupled both the free- from-defects representations and the safe-under-
all-conditions-of-use issue. The interviewees were thus confronted with
the choice of a compound statement among other non-compound state-
ments. Consequently, some interviewees may have thought that the en-
tire statement (d) had to be perceived in respondent’s advertisement in
order to select that statement. Since statement (d) was of a different
structure than the other three statements, respondent should have dem-
onstrated throuOh appropriate pre-tests of the questionnaire how the
Statement was understood by interviewees, or more approprmtely the
two allegations should have been addressed separately.

"In short, we conelude that an effort to determine consumers’ percep-
tlons of a mult1 statement advertlsement through the device of asking
them to select only one statement from' several non- -mutually e‘rclu-
sive statements which might be perceived in thead is an impermissible
method of determining consumer perceptions about that advertisement.
As a result, we can ascribe little probative weight to the statistics pur-
porting to reflect consumer perceptions about this ad. We do not be-
lieve, therefore, that respondent’s survey provides any insight into
how this advertisement was in fact perceived by consumers.

We turn now to the remaining evidence and-arguments concerning
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each of the alleged deceptlons contained in respondent’s “safe tire” ad-
vertisement. '

‘We note at the outset that.both alleged mlsrepresentatmns go to the
issue of the safety of respondent’s product, an issue of great signifi-
cance to consumers. On this issue the Commission has required scrupu-
lous accuracy in advertising claims, for obvious reasons, If consumers
are misled or uninformed as to the safety of a product the consequences
‘may not be limited to monetary loss but personal i 1n]ury as well. Thus,
the Commission has frequently decided that the omission of product
safety information is an unfair and deceptive practice. For instance,
where no safety claim has been made about a product, but the product
itself is inherently dangerous, the Commission has required parties to
affirmatively state that such dangers exist. Iz 7e Stupell Enterprises,
67 F.T.C. 178 (1965) ; In re Novel Mfq. 007";0 - 60 F.T.C. 1748 (1962) ;
In re Fisher & Deritis, 49 F.T.C, 77 (1952). In these cases the Commis-
sion has determined that where the ‘danger is not readlly observable,
the law requires afﬁrmatlve dlsclosures of the danger to focus the at-
tention of consumers. on this. fact. Otherw1se, the Commlssmn has
found, consumers assume that products put. into commerce are safe
under normal use. In re Stupell supra, at '187. In addition, the Com-
mission has held that where specific claims as to’ product safety aread-
vertised without any qualifications or limitations, it is unlawful not to .
affirmatively reveal any limitations which may in fact exist. /n re Uni-
verse Co., 63 F.T.C. 1282 (1963), aff’d sub. nom. Kirchner v. FTC, 337
F. 2d 751 (9th Cir. 1964) ; In re Nuclear Products Co., 49 F.T.C. 229
(1952). Under such circumstances, the Commission has required re-
spondents to disclose the limits of their safety claims so as to prevent
the dangers inherent in consumers’ believing a product to be absolutely
safe.

These cases make clear that advertisers are held to a high standard
of care in making representations involving the safety of their products
in order to assure to the greatest extent possible that their claims will
not be misunderstood by the public. It is against the background of
these principles as enunciated in these and other cases that we must
consider the two complaint allegations regarding the representations
contained in respondent’s “safe tire” advertisement.

Free of All Defects Claim

Respondent vigorously denies complaint counsel’s contention that its
“safe tire ” ad constituted a representation that its tires were free from
any manufacturing defects or defects in materials or workmanship.
(Compl. para. 5(3).) Respondent argues that the proper interpretation
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of the advertisement is that respondent exercised the highest degree of
care and exerted its best efforts to make its tires safe. (Resp. App. Br,,
17.) Respondent, also urges that the word “safe” should not be consid-
ered an absolute term, citing Raladam v. F1C, 42 ¥.2d 430 (6th Cir.
1930), and argues further that consumers would not.construe the term
“safe” in the absolute sense.

Respondent’s ad made an unqualified reference to its tu'es as “safe
Moreover, its advertisement went further and dwelt at some length on
the pains to which respondent went to make them safe. Viewing the ad
as we must in its entirety, Rhodes Pharmacal Co., Inc. v. FT'C,208 F. 2d
832, 387 (7th Cir. 1953), it is clear that the advertisement directly as-
sociated the safety of its tire with the quality of its manufacture. Thus,
the advertisement in question represented that Firestone tires are “cus-
tom built, one by one,” that “skilled craftsmen” build them, that they
are personally inspected,” and if they don’t pass all the exacting Fire-
stone inspections, “they don’t get out.” To any one who is not an expert
on tire testing, and who does not know, therefore, that it is impossible
under current tests to assure that tires are free of defects,!” we find that
this advertisement not only affirmatively 1mp11ed that only Firestone

“tires which are free of defects reach the consuming public but also af-
. firmatively negated any possible contrary assumption on the part of
consumers.

Respondent by its own admission '® cannot guarantee that its tires
are defect free. The import of its advertisement thus contravenes the
admitted facts in this case. Respondént argues that complaint counsel
has not shown that any defective or unsafe Firestone tires have ac-
tually reached the public. However, such a showing was unnecessary.
The complaint alleges that the import of respondent’s advertisement
was that a purchaser of its tires would be assured of receiving a defect
free tire, when in truth and in fact, a purchaser could not be assured
of receiving such a tire. (Compl. para. 5(3), 6(3).) Thus, it was
enough for complaint counsel to show that respondent made the
alleged representation and that it could not truthfully make such
an assurance of no defects because present tests cannot.detect all tire
defects.

As noted above, when making safety claims respondent must be
held to a standard of unqualified truthfulness. This is particularly
true when such claims are of a type which consumers cannot them-
selves test as is the case here. Consumers must thus rely on the ex-
pertise and complete honesty of respondent. These circumstances de-

17‘ Tﬁe cu‘rrent state of the arf is such that tires cannot be thoroughly tested for de-
fects without being destroyed. (ID, 18 [p. 415, herein].)

18 As indicated in note 15, supra, respondent stipulated to the fact that it is impossible
to insure that each tire is defect free.

494-841—73——30
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mand’ scrupulous adherence to the truth, which We find absent iri this
advertisement. We conclude that respondent’s absolute repesentatlon \
that its tires are “safe” is false and deceptive on its own admission
that tires cannot under today’s technology be assured of belng free
of defects..In view of this technological impossibility, it is an “unfair
and deceptive act and practice for respondent to make the unqualified
assertlon of safety which 1t made in this case. '

Condltlons of Use Claim

Whlle it is clear from the face of the a.dvertlsement that respondent
makes no explicit claim that its tires are safe under all conditions of
use, we believe it .does so 1mp1101t1y Respondent’s advertisement asserts
ﬂatly that the Firestone tire is “The Safe Tire” and- describes the
exacting rugged tests . (“far exceeding any dmvmg conditions”. con-
sumers will ever encounter) which the tires are put through to assure
thls safety. Respondent’s advertisement gives no indication that there
is'any limit to the safety of this tire or what such: limits might be. .

Respondent argues that it.is. “common knowledge” that conditions

of use such as inflation pressure, overloading, and tire wear affect
t1re safety Respondent concludes from this “common knowledge”
notion that kmowledgeable consumers will not give full credence to
its unlimited safety claims as written but will read the conditions-of-
use qualifications into the advertisement’s flat assertion. (Resp. App.
Br., 25.) The record in this case, however, establishes clearly that
under certain conditions tires may not be safe. Furthermore, the
record contradicts respondent’s claims about consumer knowledge as
to tn'e use. :
. Dr. Brenner testlﬁed that tires wh1ch are- overlnﬂated for 1nstance,
will have less impact resistance and: will be more easily damaged by
running over obstacles than tires properly inflated. He also:stated that
when. tires are undermﬁated they will run hotter and the core rubber
and adheswe are more likely to disintegrate and- fail. The same
dangers exist When tires are overloaded. (Tr: 268-69.) . o

Regarding the consumer’s knowledge about the relatlonshlp of these
conditions.of use to tire safety, Dr. Brenner essentially disagreed with
1espondent’s suggestlons that the relationship was. common knowl-
edge. He testified that he would “hope” that people knew such. facts.
He pomted out,. however that a tire use survey he-conducted: showed
that many people do. not follow- safe practices in using their tires. (Tr.

039 Rlx 7. ) 1° For example, more than 25 percent of the cars tested
1 Dr Brenuers survey studled how people in the United States were using their tires

so that a safety standard could be developed which would be pertment to that use (Tr.
356.)
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had: at least one’ Serlously undermﬁated tire. (RX 7,11 The' report
indicates that such urderinflation i increases tire temperatures at hlgh
speeds, - thereby increasing the danger of tire disablement. In addi-
tion, tire underinflation reduces tread wear and sffects the handling
properties of the Veh1c1e, thus Ieducmg 1ts capacﬁ;y to respond szuel;y
(RX 7, viill)

The record before us does not reveal whether people are- 1gnorant
of the danger of improper tire care or whether people are aware of
the danger but choose to assume the risks out of indifference. Respond—
ent would have us assume the latter alternative. We disagree.
~ Too much' is at- stake, especially in matters of" safety, to make a,ny
assumptlons about consumer knowledge.’ Certalnly this’ record pro-
vides us with no ‘basis on which to do so. Tire care is ‘not a 51mple
matter. Firestone itself seems to recogmze the fact that consumers are
not fully informed as to tire care, since it prepares and distributes a
booklet to consumers of its tires telling them about the proper steps
to- maintain their tires? Furthermore, Dr. Brenner’s %ire use study
lends some support, to the notion: that tire buyers may not be aware of
the dangers of improper tire care.”t : :

. The Commission cannot and should not assume 4 degree of Sophlstl-
cation on the part of tire buyers'such that they will themselves read
into respondent’s advertisement certain disclaimers with. respect to its
“safety claims which are made in such absolute and. :unqualified terms.
The law-aims to protect the vast multitude of:.consumers which
includes; “‘the ignorant, the unthinking and the credulous:”: @harles of
the Rite Distributors Corp. v. FT'0, 143 F.2d 676, 679. (2d Cir. 1944).
Whatever. amount, of -information consumers may,havee_about tire
safety, the burden is hardly upon them to read material facts into-an
advertisement . in ordér td- make it-truthful..The-burdenis’ on the
respondent te includesuch material information in the advertisement.
Here respondent, not . the consumer, chose to make:explicit. safety
claims about its tires. Respondent, not the consumer, had: ‘the known
expertise regarding tire safety. Respondent alone was in the position
to assure that 1ts advertlsement was. aocurate and: ‘consumers had to

»

2°The booklet mforms the eonsumer, mter aha, about proper mﬂa
-carried, tire "inspection ‘and. tire rotatior. Respondent argues. thit this: Bodklet: ‘dispels
any possible mxsunderstandmg by consumers: as to the claimed .safety of .respondent’s
tires. However, réspondent cannot ‘avoid liability, by trying to undo advert éing deception
by post-sale’ information. The harm i§ already. done: when the mlslendxng advertising
.induces the consumer to purchase the product Montgommy Ward &, Co, v. FTC 379 F.2d
666, 670 (7th'Cir. 1967). :

.2t The study’ did hot: determme why consumers fail ‘to: follew safe praetice in carmg
.for their tires. There are at least two-possible explanations: (a) ignorance of the danger
‘of improper eare and (b) carelessness It is certajnly not logical to assume however that
:all or even very many consumers w1th neglected and unsafe: fires were’ merely careless,
especially if they knew the risks of using such tires.
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rely on its accuracy, since they, could not test the claim themselves.
Clearly, respondent’s duty was in this instance to set forth all material
facts regarding the limitations on its safety claim so that its advertise-
ment could not be misleading or unfair even to those consumers com-
pletely ignorant of proper tire care. Respondent has failed to do so
here in omitting any mention of the fact that conditions of use affect
the safety of its tires.

We conclude that respondent had the burden of maklng its safety
claims unqua,hﬁedly truthful to insure, to the greatest extent possible,
that its representations would be fully: and completely understandable .
and would create no possible room for doubt, ambiguity, or misinter-
pretation. We find respondent, here failed to meet this standard of
~ truthfulness in its “safe tire” advertisement thereby violating Sectlon 5
of t)he Federal Trade Commission Act.

S C “Safety Champwn” Issue

- The’ compia,mt charged’ that respondent’s use of: the tlre name'
“Safety Champion” was mlsleadmg and deceptive in that it repre-

sented that such tires had unique construction or performance features

renderlng them safer than other tires when in faet they werenot safeoﬂ :
(Compl. para. 8, emphasis added.) Respondent and complaint counsel

stipulated to the fact that the tires in question do not have unique

construction or performance features which render them safer than

other tires. (CX 6, 2.) Thus, the sole issue in question is whether the

name “Safety Champion” in fact constitutes a representation to the

public respecting unique construction and special safety features of

this particular tire rendering it safer than other tires as alleged in the

complaint.

The hearing examiner concluded that while it may be literally true
that the name “Safety Champion” means that the tires were supreme
over all competitors as to safety, as alleged in the complaint, the com-
mon acceptance of that name would more likely be the same as it would
be for the phrase, “the safe tire.” In other words, the examiner appar-
ently concluded that the name “Safety Champion” would be perceived
by consumers as representing that the tires were free from defects and
safe under all conditions of use. On this basis, the examiner recom-
mended an order provision requiring respondent to cease and desist -
from using the words “Safety Champion” to describe its tires.

Complaint counsel contests the hearing examiner’s finding of fact .
on this issue since his interpretation of the “Safety Champion” name
departs from the complaint allegation, but he supports the examiner’s
crder. Complaint counsel’s position is, in effect, that. the Commission
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should determine on the basis of its'own expert judgment the proper
interpretation to be given the name “Safety Champion.” Complaint

counsel asserts that through respondent’s frequent use of the word

“champion” in its tire names; it has conveyed the sense that Firestone

tires are better than all other tires, ahd when, “chanipion? is similarly

used in con]unctlon with a safety theme, it conveys the message that

the Firestone tire is safer than other tires. (C.C. App. Br., 9-10.) -

Respondent on the other hand, contests the hearmg exammer s order
to cease using the “Safety Champmn” mname; arguing that the com-
plaint allegatlon as to the deceptive nature of the name was resolved
by the examiner in respondent’s favor and, therefore, no order pro-
vision on this claim is warranted. v

Respondent asks the ‘Commission to interpret the name “Safety
Champion” on the basis of 'a survey designed by Dr. Hans Zeisel to
determine ¢onsumers’ perceptions as to the ‘comparative degree of

" safety conveyed by tire names. (RX 52.)' The survey was a natmnal
probability sample representative of past and potential tire buyers.
The interviewees were shown a card with six tire names with the word
“safety” in each name and asked whether, based on the names alone;
they thought any of the tires had unique performance or construction
characteristics which would make one tire safer than others. Those
who thought one or more of the tires listed would be safer than others
were then asked which tire was safer than the rest. Only 1.4 percent
of all interviewees selected the tire named “Safety Champion” as one
with unique performance or construction characteristics making it

.safer than others.?? This percentage was substantially lower than that
for four of the other tire names.??

Complaint counsel argues that the survey was biased in that it only
included names with the word “safety” in them. This fact, however,
does not destroy the probative value of the test results with regard
to the particular complaint allegations at issue here. The complaint
alleged that the name “Safety Champion” represented that the tires
were “safer than other tires.” (Compl. para. 8.) Both counsel for re-
spondent and the Commission stipulated that the issue was whether
the name represented to a “significant segment” of the tire-buying
public that the tires were “safer than all other #ires.” (CX I, empha-
sis added.) It was thus fair to select any tire names for purposes of
comparison, including those with the word “safety” in them, to show

22 Of these 1.4 percent, 0.8 percent also selected at least one other brand name as safer
than the rest, thus reducing the percentage of persons selecting only “Safety Champion’
as the safest tire to .6 percent of all those interviewed.

2 The survey results showed that 23.1 percent selected the name “Safety All Weather ;”

11.3 percent selected “Safety Traction 'Tread;’ 7.4 percent, “Grip Safe;” 5.0 percent,
“Super Safety 800;” 1.4 percent, “Safety Champion;” and .9 percent, “Safety Master.”
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tha,t the “Safety Champion” name did not in fact, represent it was
the safest tire. ma,de, and thereby to dlsprove the complaint allegation.
; In the 1nstant case, we find respondent’s survey -of: value in inform-
ing us as.to consumers’ perceptions.of the “Safety. Champlon” name;
The: proba,blhty sample was. properly conducted. and. admmlstered
the interviewing procedures were fair, and the. questlonnalre was ap:
propriate to determine consumer perceptlons of the “Safety Clham- :
pion” name. :

Accordmgly, n hght of. respondent’s survey showmg a Very low
percenta,geu of consumers who would. percelve the “Safety Champion”
name as alleged in the complaint, and in view of our own reading of
the name, which does not compel a contrary conclusion, we find; as
did the hearing exammer, that the name:“Safety Champion” does not
represent that the tire is safer than all other tires.** However, we dis-
agree with the examiner’s conclusion tha.t it was. nevertheless proper
to prohibit. the use.of this brand name.on the basis of an mterpretm—
tion neither alleged in-the complaint nor. argued by the parties.

. Accordingly, .having found that- complamt .counsel has- feuled to
prove the complaint allegation concerning the Safety Champlon 1ssue,
we conclude that the allegation. must be. dlsmlssed

o
ISSUES OF RELIEF

We will consider first those issues of relief raised by complaint coun-
sel and respondent which concern specific provisions of the examiner’s
proposed order and second the mﬂirmatlve relief provisions soug'ht by
intervenor . SOUP :

A Spegiﬁc Ordér ‘Provisions

Complaint counsel argues that the examiner erred in failing to order
respondent to substantiate its future safety, performance or qua.lity
claims about its consumer products with “competent scientific tests,”
as required in the original notice order. (Emphasis added.) The exam-
iner rejected the requirement that the test be “scientific,” stating his
belief that the tests could be “road tests or other practical tests com-
petently observed and recorded.” (ID, 32 [p. 427, herein].) In his
order he required respondent to cease and desist from making any

2 Because of the resolution of this issue in respondent’s favor, there is no need to con-
sider respondent’s contention that the Commission approved the use of the name “Safety
Champion” as not being false or misleading and that it'is, in effect, estopped from now
pwce@ding agamqt respondent for the use of such name, Similarly, there is no need to
deal with Lespondent’s contention that it dlscoutmued using this tire name before it was
aware the name might be cha]lenged (Resp Ams. Br. 2-3.) .
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1epresenta,t10ns as to the quality, safety or performance of its con:
sumer products unless they are “fully and. completely substantiated
by competent tests and the results are-available. for 1nspectlon » (ID
34 [p. 428, hereln] ) -

_ Aswe stated in Pﬁzer, “there may be some types of clalms Or S0meé
types of products for which the only reasonable basis, in fairnéss and
in the expectations of consumers; would be a valid scientific or medi:
ca] basis, The precise formulation of the ‘reasonable basis’ standard,
however, is an issue to be determined at this time on a case-by-case
basis.” In the circumstances of this case, we believe that consumers
could reasonably have expected Firestone’s performarce and sa,fety :
claims to have been substantiated by scientific tests. - -

~ Accordingly, we agree with complaint counsel that in the circumni-
stances of this case respondent should be required to substantiate its
claims by “scientific” tests: In our view a scientific testis one in which
persons with skill and expertise in the field conduct.the test and evalu-
ate its results in a disinterested manner using testlng procedtires gen-
ezally -accepted in the profession which best instire -accurate restlts:
This is not to say.that respondent always must conduct laboratory
tests. The appropriate test depends on the nature.of the claim made. -
Thus a road or user test. may be an'adequate scientific test to substanti-
ate one performance claim, whereas a laboratory test may be the proper
test to substantiate another claim. Respondent’s obligation is to assure
that any claim it makes is adequately substantiated by the results of
whatever constitutes a scientific test in those circumstances.

The examiner’s order requires respondent to keep its test results
available for inspection without indicating the period of time for doing
so. Complaint counsel would require that the results be kept available
for three years following the last use of the claim. We believe that a
time limit should be indicated and that three years following the termi-
nation of the claim is an appropriate period. Therefore, we have in-
corporated this limitation into the order accompanying this opinion.
We have also limited Paragraph 5 of our final order to automobile
tires since the test obligation imposed by this provision was directed
solely to this type of preduct We have further enlarged upon the
record keeping requirement to assure that not only ‘test resulés are
available for inspection, but also the original test data which was
collected in the course of the test and a detailed description of how
the test was performed. Without the benefit of this information, nei-
ther the Commission nor the consumer will be able to evaluate the
accuracy of the test results and whether they in fact substantiate the
advertising claim.

The order recommended by the examiner also prohibits resp'ondent
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from making. any- representations regarding the safety of its\tires
without disclosing that the safety of any tire is affected by conditions
of use, such as inflation pressure, vehicle weight, wear, and other op-
erating conditions. Respondent urges that this provision isunjustified
in its breadth. (Resp. App. Br., 26.) Respondent argues that the af-
firmative disclosure that tire sa,fety is affected by conditions of use
is not appropriate for all safety claims but only when the advertised
safety feature of the tire may actually be affected by conditions of use.
For instance, respondent argues, there is no reason to set forth quali-
fications regarding conditions of use in an advertlsement descmblncr
quality:control procedures ~ :

We do not agree ‘that such fine distinctions between safety clalms
should be made in this case. Any claims which go to'the safety of
respondent’s: tires, including those reva,rdlng quahty control proce—
dures, tend to imply that those tires are safe in use. A fter all, it is the
safe performance of the tires which consumers are mterested inand
which the advertisers in the end hope to promote with their safef;y
claims; "Therefore, to assure complete aceuracy’ all représentations of
safety, whether express or' 1mphed should be properly quahﬁed to
indicate’ that safety of any tire is affected by conditions of use: Ae-
cordingly, we agree with the examiner’s recommended order as origi-
nally proposed.

Respondent also urges the Commission to dismiss the examiner’s
crder provision requiring respondent to cease and desist from using
the name “Safety Champion.” Inasmuch as we have found that com-
plaint counsel failed to prove the allegation concerning the use of
this brand name, we concur in respondent’s view and delete this pro-
vision from the order.

B. Affirmative Relief Sought by SOUP

Intervenor SOUP contends—indeed this was the sole purpose of
its intervention in this proceeding—that a mere prohibitory order re-
quiring Firestone not to repeat its deceptive advertising claims in the
future will not constitute adequate relief for the deceptions found to
have been made. SOUP argues the public interest will not be served
unless respondent is required to publicize the fact that it had in the
past made false claims about the performance and efficacy of its tires.*

% SOUP seeks two additional order provisions: (1) that Firestone’s future advertise-
ments of its tires containing representations as to their safety or performance must con-
tain a corrective message in a form approved by the Commission indicating that certain
of its prior advertisements were false, deceptive or misleading ; and (2) that Firestone
he required to send a corrective letter to all Firestone tire purchasers over the period
January 1, 1967 to December 31, 197() making the same disclosures. (SOUP App. Br.,
39-40.)
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It is SOUP’s contention that a negative cease and deésist erdetr: pro-
hibiting the making of the deceptive claims is not a sufficient remedy
because there are residual effects from the deceptive claims in con-
sumers’ minds which will not be eradicated by a mere prohibition on
the making of these misrepresentations in the future. SQUP also
argued that Firestone is still deriving sales benefits from the decéptive
ads and that neither their monetary benefits nor the possible physical
injury to consumers which might flow from Firestone’s misrepresenta-
tions will be remedied by an exclusively prohibitory cease and desist
order. Further SOUP argues that the Commission had found Fire-
stone engaged in false advertising on two previous occasmns 's0 that
a stronger remedy should now be imposed.

Intervenor ANA. %¢ and respondent Firestone both argue that SOUP
has failed to prove that the residual effects of respondent’s advertise-
ment may still produce sales or persist in the mind of the public so
as to require affirmative eradication. They also argue that the Com-
mission has no power to order this type of affirmative relief.

The advertisements which gave rise to SOUP’s relief request ap-
peared in national magazines during the period from J anuary 1967

_through September 1968.27

In his initial decision the hearing examiner concluded that the Com-
mission has the authority to issue a corrective order but that in the pres-
ent case such relief was not necessary. (ID, 31 [p. 426, herein].) After
summarizing the wide array of evidence going to the existence and

2% ANA did not appeal from the hearing examiner's decision but submitted briefs in
opposition to SOUP’s request for a corrective advertising order.

# The time periods and frequency of appearances differed as respects Firestone's “safe-

tire” ad and ifs 25 percent quicker stopping ad. The publication dates, magazines and
frequencies of publication submitted for the record for these two ads were as follows:

. Number of .
Publication appearances of ad Dates of publication
in publication

“Bafe-Tire” ads:

Sports Illustrated
Readers Digest
Playboy...-....
EDb

N OWSWeOK . o oo ot 1 Dec. 25, 1967.
i@[atli{rday Evening Post. . 1 1?‘deb. 10, 1963.
ook . _______l________._ 1 ar. 15, 1968.
Life. . ....._... S - 1 Mar. 22, 1968.
%&iturday Evening Post_ - 1 %ar. 23, 1968,
ayboy . .. 1 ay, 1968.
Saturdav Evening Post_ ... ... 1 May 18, 1968.
25 percent Quicker” ads: 6 7 1967 th L
anuary, rough
4 Sept., 1968,
3
g .
Newsweek. 6
U.S. NewS_ .o ueo- 7
7
6
9
5
8

=
g

<+
ol

=
g
3

8

S

5

=
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magmtude of the residual effects of the Fn‘estone ads in questlon, he

Although this is's matter of ]udgment, 1t appears that such an order
is: not: necessary or desirable.in this case for the: followmg Teasons:
(1) There hasbeéna cons1dgrab1e lapse of time smce the adver- '
: 'tlsmgoccurred .
: (2) There is no reason to beheve that many of the tlres adver—
: ,tlsed as'safe have enough tread left on them for. the owners:to
. vbeheve they aresafe... . . - .
.. 1 {3) The evidence. shows that the res1dual ;eﬁ“ect of the advertls-
[ ‘mg will be slight indeed by the end of this year-éven:if. the evi-
dence offered by SOUP is viewed in the most favorable light. -
:: .(4) Many of respondent’s competitors have mide, safety: claams
‘ -through the use of brand names similar to “Safety Champion” and
-are under no cease and desist order of any Kind; (ID 3132 [p
- 496, herein].) > : B
SOUP has appealed from thls portlon of t,he exaniner’s: ﬁndmgs
and conclusions. Intervenor ANA and respondent Firestone both sup-
port the .examiner’s conelusions as to_the-applicability ‘of the;relief
in this case but dispute his legal conclusmn as-to the exlstence of this
power in the-Commission. _ : St S e
Neither the Bureau of Consumer Protectlon nor oomplamt counsel
argued in support of intervenor SOUP’s request for the imposition
of corrective advertisements in this case, although both strongly
argued in support of the legal pdwer of the Commission to order such
1ehef in appropmate cases.?s
“Thus the issues posed by the parties span both the broad questlon
as to the Commission’s power to order the relief contended for by
SOUP as well as the propriety of its exercise in the instant case.
We shall deal first with the arguments of counsel on the existence of
the power and, because we agree Wlth the examiner that such power

28 The Bureau of Consumer Protection asserted afirmatively that it was taking “no
position with respect to the propriety of imposing a corrective advertising remedy. in this
particular -case:” It stated that its brief was submitted solely ‘‘in support.of the naked
legal proposition that the Commission has authontw to issue ‘corrective advertising’
orders.” (C.C. Ans. Br. to Intervenors.)

Complaint counsel took the position that:

[A]lthough the Commission clearly possesses the authority to require, in appropmate
matters, corrective advertising by.a respondent found to bave violated Section 5 of the
I'T'C Act, the record in this case does not support the inclusion of such a provision
herein. (C.C. App. Br., 8.)

However, in his reply brief on appeal complaint counsel would not particularize his rea-

sons for concluding that corrective advertising was not warranted in this case. (C.C.
Rep. Br., 2-3.) o



. FIRESTONE  TIRE.’AND RUBBER:CO: " 467
308 ¢ Opinion

does exist; we shall then cons1der the second: issue. ralsed as: to the
propmety or necessn:y forits exercise in the instant case.* :

1. Commission’s Authorzty To Issue. (,’m“mctwe Ad 0rders

- Numerous cases are cited by the parties respecting the Com.m1ss1on s
authorlty to issue a “corrective advertising” order as recommended by
SOUP. Both sides.agree that the Commission has the power to bring
about an elimination ef unfair and. deceptive practices and that the
order provisions designed to effectuate this power must bear a “reason-
able relation” to the unlawful practices found to exist. Jacob Siegel
Co.v. FT(, 327 U.S. 608, 613: (1946). It is-over the mterpretatmn of
this. phrase “reasonable: relatlon” that the parties dlsagree Cn

Respondent and ANA urge. us to accord a Narrow 1nterpretat10n to
the case law bearing on the scope of the Commlssmn s-remedial powers,
confining the applicability of these cases only to similar factual situa-
tions. Since none of the Commission’s past cases has 1nvolved the same
issues of relief raised here, nor have they. developed records .on the
residual effects. of; advertlsmg, respondent and ANA. conclude that,
these cases do not lend support to the propositien that the Commission
has authority to issue corrective advertising orders. They argue. fur-
ther that the Commission’s power extends only to termmatmg past
illegal conduct and insuring that similar violations do not recur in the
future. They assert that orders must be prospective in nature and that
the order sought by SOUP seeking to dissipate the. effects of respond:
ent’s past utterances is retrospective and, therefore, beyond: the scope
of the Commission’s authority. Both ANA and respondent see the cor-
rective order as a punitive measure and ANA argues further that it
would have a chilling effect on respondent’s advertising in violation of
the First Amendment. We disagree. ' '

The courts have repeatedly recognized that to deal with the ever
expanding scope of unfair and deceptive practices, the Commission
must be permitted wide latitude in fashioning effective relief. In Jacod
Siegel Co.v. FTC 327 U.S. 608, 612-13 (1946) the Court stated:

The Commission is the expert body to determine ‘what remedy is necessary to
eliminate the unfair and deceptive trade practices which have been disclosed.
It has wide latitude for judgment and the courts will not interfere except where
the remedy selected has no reasonable relation to the unlawful practices found
to exist.

Acraln in FTC v. Ruberoid Co., 343 U.S. 470, 473 (1957 ) the Supreme
(,ourt reiterated this view:

2 The Commission has previously indicated its conclusion that it has the power to
issue corrective advertising orders. In re Campbell Soup, FTC Docket C-1741 (May 25,
1970) [77 F.T.C. 664]. Nevertheless, we feel it appropriate here to review the basis for
this conclusion in light of the arguments put forth by the various participants in this
proceeding.
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~Congress placed:the: primary responsibility for fashioning:such orders upon

the Commission; and -Congress .expected: the Commission to.exercise a speelal
competence in formulating remedies to deal w1th problems in the general sphere
of competitive practices. (Faotnote omitted.)
The court pointed out that if the Commission is to’ carry out the ob-
jectives envisioned by Congress “it cannot be required to confine its
road block to the narrow lane the transgressor has traveled,” but must
be- able “to close all roads to the proh1b1ted goal.” Rubemzd supm
at 473.

Such wide latitude in determmmg remedy has been deemed neces-
sary so that the Comm1ssmn can effectively carry out the statutory
policy of the Federal Trade Commission Act to protect consumers
‘and maintain competitive vigor in the marketplace. As-the Nmth
Circuit’ stated in Oarter Pﬂaoduots, Inc.v. FTO, 268 F 2d 461, 498 (9th
Cir. 1959) - ‘ _

(Shapmg a remed?y is essentlally an admmlstratlve function. Congress has en-
trusted the Comm1ss1on with the responsibility of selectmg the means of achlev-
ing a statutory pollcy——the relation of remedy to pohcy is pecullally a matter
for administrative competence: . :

" The Seventh Circuit recently reflected thls same view in ZL: G
Balfour Co.v. FT 0,442 F.2d 1,24 (7th Cir.1971) :

The Commission must be accorded latitude in forming its orders for “the
Commission alone is empowered to develop that enforcement policy best calcu-
lated to achieve the ends contemplated by Congress and to allocate its available
funds and personnel in such a way as to execute its policy efficiently and eco-
nomically.” Moog Industries, Inc. v. FTC, 355 U.S. 411, 413, 78 8. Ct. 377, 379, 2 L.
Ed. 2d 370 (1958).

Through the years, the Commission has exercised its discretion in
fashmnmg a wide variety of order provisions to effectively deal with
the unlawful practices it has found to exist. These orders have been
upheld in the courts as falling within the broad scope of the Commis-
sion’s discretion in determining relief. Thus, Commission orders have
been upheld requiring divestiture, L. G. Balfour Co.v. FTC,442 F. 2d
1 (7th Cir. 1971); ordering compulsory licensing of a patent on a
reasonable royalty basis, Charles Pfizer & Co., Inc. v. F7C, 401 F. 2d
574 (6th Cir. 1968), cert. denied, 394 U.S. 920 (1969) ; limiting the
purchases of certain products between respondents, Zuria Bros. & Co.,.
Inc.v. FTC, 889 F. 2d 847 (3d Cir.), cert. denied, 393 U.S. 829 (1968),
placing a dollar limitation on respondents’ consumer contracts, Arthur
Murray Studio of Washington, Inc. v. FTC, No. 71-1807 (5th Cir.,,
March 21, 1972) ; and ordering the refunrd of money to consumers if
there is a recurrence of deceptive and unfair practices, Windsor Dis-
tributing Co. v. FTC, 437 F. 2d 443 (3rd Cir. 1971). The courts have



!

-~} FIRESTONE  TIRE .. AND . RUBBER.. €0:; - 469
398 . Opinion

also held that the Comm1ss1on may suppress not only illegal activities
but those that are legal as well if such action is deemed warranted to
prevent resumption of the unlawful activities. #7'C v. N, ational. Lead,
Co., 352 U.S. 419 (1957) ; FT'C v. Mandel Bros., 359 U.S. 385 (1959).
Th1s listing of orders which is far from complete serves merely to
emphasize the Comnussmn s broad authority to insure the discontinu-
ance of injury to the public. As this list reveals, and as the Supreme
Court pointed out in F7'C v. Mandel Bros., 859 U.S. at.392:

One cannot generalize as to the proper scope of these [cease and desist] orders.
It depends upon the facts of each case and a judgment as to the extent to which
a partxcular violator should be fenced m ) .

Thus the Commission’s remedial powers have emerged through the
years as broadly analogous to the equity power of the courts. See Pon
American World Airways v. United: States, 371 U.S. 296, 812, n. 17
(1963) Recently, the Supreme Court specifically likened the Commis-
sion to-a court of equity in that it must consider public values when
determining. whether a violation of law has occurred. F7C v. The
Sperry & Hutchinson Co.,40 U.S.L.W. 4241, 4244 (U.S. Mar. 1,1972).
It follows .that in fashioning its remedies the »C‘ommission_ .must
similarly function like a court of equity if it is to assure that its relief
will adequately serve the public interest. -

We find ANA’s and respondent’s narrow reading of prior Commis-
sion case law delineating the Commission’s authority to fashion relief
completely contrary to the intent and spirit of these cases.

Respondent and ANA argue, however, that the Commission is not
permitted to impose orders which are solely punitive in nature, with the
only purpose and effort being to impose penalties on wrongdoers for
past actions. While their statement of the law is accurate, its applica-
tion to the proposed order provision in the instant case is misplaced.

The fact that the remedy may be deemed by the court to have severe
consequences to the respondent does not in itself render the order
punitive if the order is also deemed a “needed public precaution.”
All-State Industries of North Carolina, Inc. v. FTC, 423 F. 2d 423,
425 (4th Cir.), cert. denied, 400 U.S. 828 (1970). Nor does the fact that
the party’s past conduct is taken into account in fashioning a remedy
render the order retroactive or: punitivesin nature. Past conduct, in
fact, must determine to some extent what the proper scope of relief
should ‘be. Thus the Supreme Court in reviewing the Commission’s
order in F'7'C v. National Lead Co., 352 U.S. 419, 429 (1957), deter-
mined that the remedy was proper on the grounds, inter alia, that the
originator of the unlawful practices “had been prewously adjudged a
violator of the antitrust laws.” :
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" The Commlssmn recently expanded Upon the distinction between:
prospective and retrospective relief in 'its opinion in /n re Curtis
Publishing Co.; '3 CCH Trade Reg Rep 1}19 719 at 21,757 (F TC
1971) [78 F.T. C 1472]

Every Commlsswn order is “retrospectlve,” in the sense that it looks to and
is based’ upon the causes and results of the ac'ts found to v1olate the statute,
and ‘at the sameé time:it is- “prospeetlve” in the sense that its de51gn, purpose,
and effect is to:.dissipate any lingering effects of the past violations and to -
prevent their recurrence in the future. In reahty, the “prospeenve/retrospec-
t1ve” formulatxon seems based - upon concern that the Commission in struc-
turing its orders might go beyond the bounds of What is reasonably’ necessary
-to eradicate the violations found to exist 4nd’ 1mpose requlrements that are- in
essence’ 'pum'tlve because they are superfluous. - R T T

- In short, the ‘Cominission necessarlly must take into- account the -
past’ acts and practlces of respondents in order to fashlon eﬁectlve :
relief. - i ‘ : - Er
ANA and r%pondent contend that & correctlve advertlslng order is
retrospectlve anid' therefore unlawful becatse it seeks to dissipate the
effects of illegal conduct; In our’ v1ew, however, siiehi‘an order-is qulte
obv1ously ‘not- retrospectlve if ‘its ‘purpose’ ‘and: eﬁect 18 to’ termmate
continiing itijury to the public. This continuing injury may be in the
form of hngermg effects which”a misrepresentation may have ‘ori
consumers’ minds or-in the form of a lessening of competltlve vigor.
in the marketplace due to the deceptlve practices. Under such: circum-
stances, the approprlate relief ‘is that Whlch will terminate the con-
tinuing injurytothe publlc

Both ‘ANAand respondent. argue, however, that past Commlsswn
orders have been aimed at’ terminating illegal conduct and that the
Commission’s authority does not include the power to terminate the
effects of past conduct. If tlns were true, of course, the Commission
would be severely hmlted in designing effective relief. Its job is to
terminate the eontmulng injury to the pubhc in whatever form it is
found to continue.

In the past the Commission has, of course, frequently framed its
orders in terms of stoppmg particular conduct which it found in-
jurious to the public. This should not be 1nterpreted however, as
precluding other types of *relief where injury continues in forms
other than active conduct. See In re Curtis Publishing Co. , Supra;
L.G. Balfom' Co., FTC Docket No. 8435 (July 29, 1968), aﬁ’d 442
F.2d 1 (7th Cir. 197 1) The purpose and effect of Commission orders
to terminate public injury are the same whether the particular order
goes to conduct or to the continuing effects of the conduct found to be
unlawful. It becomes in the end an argument over semantics as to
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whether the continuing operation of an advertising theme should be
regarded as conduct-or as the effect of conduct. Applicable relief -to
protect the public intérest cannot rest on such esoteric matters. of
fiction. We find respondent’s and ANA’s argument that the Com-
mission’s’ authority extends to conduct but not to its effects to be
completely without merit. :

Thus we conclude that an order’ requlmng corrective advertlsmg is
well within the arsenal of relief provisions which the Commission may
draw upon in fashioning effective remedial measures to bring about
a-termination of the acts or practices found to have been unfair or
deceptive: If such relief is warranted to prevent contlnumg injury
to the public, it isneither. pumtlve nor retrospective.

Finally, ANA argues that in addition to the Commission’s lack - of
authorlty to-issue corrective advertising orders, such orders would
be unlawful for the. reason that they would conflict with the First
Amendment guarantee of free speech. ANA. argues that the remedy' '
is so harsh that it will have a “chilling effect” upon respondent’s
freedom. to ‘advertise: truthfully. It argues that First Amendment
protection does not depend upon the form of the utterance, i.e., book,
pamphlet..or: paid:advertisement, “but rather upon.the: nature of its .
content.”’. (ANA:'Ans: Br, 33:) ANA maintains that: where the -ad-
vertisement contains “matters of public importance,” it should be
subject to full First Amendment protection, whether or not its pur-
pose is mercenary, 7.e., to sell the product. ANA indicates that matters
of public importance would include all types of product information,
especially in connection with items relating to “health, safety, en-.
vironment, ecology, the young, the aged, the poor, and the rational
exercise of purchase decisions.” (ANA Ans. Br., 86.) Thus, ANA
would grant immunity to a wide variety of commercial advertising
claims, which we believe cannot be immune from challenge precisely
because they involve “matters of pubhc importance.” The public im-
portance of an advertising claim is simply another way of saying
that the claim is material. It 1s clear that material claims made by an
advertiser are precisely those which demand regulation in order to
protect the public from false and deceptive claims.

Moreover, ANA’s contentions are at variance with existing case law
where issues of the First Amendment’s relationship to advertising
have been involved. The regulation of false commercial advertising
has been repeatedly upheld as constitutional. Donaldson v. Read
Magazine, Inc., 333 U.S. 178 (1948) ; Murray Space Shoe Corp. v.
FTC, 304 F. 2d 210, 272 (2d Cir. 1962) ; £.F. Drew & Co. v. FTO,
235 F. 2d 735, 739—40 (2d Cir. 1956), cert. denied, 352 U.S. 969 (1957) ;
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American Medicinal Products, Inc. v. FTC; 136.F. 2d 426, 427 (9th
Cir. 1943). The courts have recognized that the public interest would
hardly be served by an interpretation of the First Amendment which
would permit deceptive and fraudulent advertising claims to be perpe-
trated upon the public. Donaldson, 333 U.S. at 191-2. Furthermore,
in Valentine v. Chrestensen, 316 U.S. 52, 54 (1942), the Supreme
Court expressly held that the First Amendment does not protect
“purely commercial advertising,” which in that case  amounted to
the haind bills promoting and soliciting visitors to respondent’s busi-
ness. As the Court also made clear in New York Times Co. v. Sullivan,
376 U.S. 254, 266 (1964), “purely commercial advertising” is dis-
‘tinguishable from other forms of speech in terms of the applica-
bility of the First- Amendment. Tn that case the Court decided that
a paid advertisement would be protected under the First Amend:
ment which “communicated information, expressed opinion; recited
grievinces, protested claimed abuses and sought financial ‘support
on behalf of a movement whose existence and objectives are matters
of ‘the highest public interest and concern.” 376 U.S. 266. Since the
 views expressed were of a nature falling within the First Amendmerit
protections, it mattered not that it was a paid advertisement, since
this was simply a means by which the ‘constitutionally protected
views could be widely published. The Court was careful to point
out, however, that this ad was not a “commercial” ad in the sense
in which that word was used in Valentine, supra.

We cannot agree, as ANA would have us do, that merely because
respondent chose to make product claims of importance to consumers
that it thereby entered the realm of free speech fully protected by
the First Amendment. Nor has ANA cited any cases in support of
its position that respondent’s advertisement aimed solely at promot-
ing its product as a business pursuit must receive First Amendment
- protection. To so find would make a mockery of the case law and of
the congressional mandate to the Federal Trade Commission to pro-
hibit advertising claims which are unfair or deceptive. Advertisers
would merely need to append to their ads “a ¢ivil appeal, or a moral
platitude, to achieve immunity from the law’s command.” Valentine,
316 U.S. at 55. One circuit court has summarized the reasons for deny-
ing commercial advertising the protection of the First Amendment in
the following manner: : : ’
~ As a rule [promoting the sale of a product] does not affect the bolitical proc-
ess, does not contribute to the exchange of ideas, does not provide information
on matters of public importance, and is not, except perhaps for the ad-men, a

form of individual self-expression. It is rather a form of merchandising subjeet
to limitations for public purposes like other business practices. Banzhaf v. F.0.C.,
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465 F. 24 1082, 1101-1102 (D.C. Cir. 1968), cert, demed sub nont. Tobacco In.ste-
tute, Inc. v. F.C.C., 396 U.S. 34‘) (1969) U .

ANA. contends, however, that the artrument that the FlI’bt Amend-
ment does not, protect false advertising is not, at issue here because the
chilling effect of corrective advertising. would curtall truthful as well
as false claims.® This:argument proceeds essentially on the prenuse—
which -we have found . inapplicable. . to.the advertisement here. in
question—that the First Amendment guarantees. apply to commer-
cial speech. Moreover, the argument fails even if viewed on the
basis of its own factual premises. The order here is designed to cure
‘the effects of unfair and deceptive advet'tlsmg. ANA argues that it is
so difficult to determine whethier a claim is accuraté that advertisers
will® shy away from’ ma]ung any factual claims at all for fear of
prosecution by the Commission. W f'are hard put’ to understand the
basis for such ‘an argiiment in the instaint case and' even more to the
pomt to accept the logic of such an argument as a basis for not brder-
ing a relief - measure which in our ]udvment is requlred How an
advertiser reacts to a particular order ] provision is ¢learly within his
province. But his dire predictions that it will lead him to: dlscontlnue
advertising or to eliminate factual claims from his wdvertlsement is
hardly a bqs1s on which we could justify ordering a particular relief
measure which in our judgment was less eﬁ?ecblve than another. The
courts have been singularly unimpressed with the relevance of argu-
ments of this nature to the fashioning of effective relief. As the court
in B. F. Drew & Co. v. FTC, 235 F. Qd 739, 740 (2d Cir. 1906) cert.
denied, 352 U.S. 969 (1957) pointed out, in advertising one’s products,
“[1]t is not difficult to choose statements, designs and devices which
will not deceive.”

Accordingly, we find no merit in ANA’s contention. We conclude
that corrective advertising orders where necessary and appropriate
will violate neither the letter nor the spirit of the First Amendment
guarantees of free speech and press and are clearly within the remedial
authority of the Commission.

We turn now to the question of whether a corrective a.dvertlslnnf
order is warranted on the basis of the record in this case. Commls-
sioners Kirkpatrick, Dixon, MacIntyre and Dennison do not believe
that the order in this case should contain a corrective advertising pro-
vision. Accordingly Soup’s request for such a provision is rejected

# To support this contention of the “chilling effect,”” ANA points to the testimony of
Walter Bregman to the effect that the threat of corrective advertising would probably move
advertisers into the area of general image, non-specific product claims such as “this is a
nice product, why don’t you buy it, kind of thing.” (Tr. 1815.)
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and the order as proposed by complamt counsel with the amend—
ments noted in this opinion will be entered.

Commissioners Kirkpatrick, Dixon, MacIntyre and Dennison con-
curred in part and did not coneur in part in the findings of the Com-
mission as set forth in the Opinion of Commissioner Jones, and each
submitted separate statements settmg forth their positions.

Commissioner Jones dissented in part from the order entered and
submitted a separate statement setting forth her position. ‘

FiNarL ORDER

This matter havmg been heard by the Commlssmn upon the appeals
from the initial decision of respondent, compla,mt counsel, and in-
tervenor SOUP (Students Opposmg Unfair Practlces, Inc), ‘and
upon briefs and oral argument in support thereof and in opp051t10n
thereto ; and

The Comm;ssmn ha,vmg concluded that on this record and the

-facts and circumstances set forth therein that the appeals should be
granted in part and denied in part :

Itis ordemd

(1) That the mltlal decls1on be, and it hereb;y is, adopted as
the decision of the Commission to the extent consistent with, and
rejecbed to the extent inconsistent with, the accompanying
opinion;

(2) That the followmg order be, and it hereby is, substituted
for the order contained in the initial decision :

It is ordered, That respondent the Firestone Tire & Rubber Com-
pany, a corporation, its successors, assigns, officers, representatives and
employees directly or through any corporate or other device, in con-
nection with the advertising, offering for sale, sale, or distribution of
automobile tires or any other product, in commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Representing, directly or by implication, that every pur-
chaser of tires bearing the brand name “Firestone,” or any other
brand name, is assured of receiving tires free from defects in
materials or workmanship or other manufacturing defects.

2. Misrepresenting, in any manner, the effectiveness of re-
spondent’s quality control or inspection procedures.

-3. Using the words, “The safe tire,” or any other word or phrase
of similar import or meaning to describe or designate respondent’s
tires or otherwise representing directly or by implication, that
respondent’s tires will be safe under all conditions of use.
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4. Making any representation, directly or by implication, re-
garding the safety of respondent’s tires without disclosing clearly
and conspicuously and in close con]unctlon with such representa-
tion that the safety of any tire is affected by conditions of use,
such as inflation pressure, vehicle weight, wear, and other op-
erating conditions.

5. Representing, directly or by implication, that any of re-
spondent’s automobile tires have any safety or performance char-
acteristic or are superior in quality or performance to other
’pl:'oduets unless each such characteristic was fully and completely
substantiated by competent scientific tests, with the results of the
test, the original test data collected in the course of the test, and
a detalled description of how the test was pelformed avallable
in written form for inspection for at least three years followmg

 the final use of the representation. '
1t is further ordered, That the charges in the oompla,lnt relatmg :
to the advertising of prices be, and. they hereby are, dismissed.

1t is further ordered, That respondent deliver a copy of this order
to each of its .operating departments, divisions, and subsidiaries en-
gaged in the advertising, offering for sale, sale, or distribution to
the pubhc at retail of automobile tires or other merchandise and
to the manager of each present and every future retail outlet owned
and operated by respondent. o

It is further ordered, That respondent notify the Commission at
least thirty (80) days prior to any proposed change in the corporate
respondent such as dissolution, assignment, or sale resulting in the
emergence of a successor corporatlon, the creation or dissolution of
subsidiaries or any other change in the corporation that may affect
the complnnce obligations arising out of the order.

It s fu%ther ordered, That respondent shall, within sixty (60) days
after service upon it of this order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which it.
has comphed w1th the order to cease and desist.

Commissioners Klrkpatrlck Dixon, MacIntyle, Jones and Den-
nison concurring in part and not concur ring in part, as set forth i m:
their attached separate statements.
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- In taHE MATTER OF .

ACCEPTA\TCE FINANCE COMP /&NY

CONSENT ORDER, ETC IN REGARD o TIIE ALLEGED VIOLATION 01‘ THI}
'FEDERAL TRXDE GOMIl\IISSIOV ACT o

Docket 0-2290. Complaint, Sept.- 21, 1972~Deczszon, Sept 2 19’72

COnsent order requlrmg ‘3 Clayton, Mlssourl ﬁnance eompany and 1ts 74 sub-

= suhanes, among’ other thmgs ‘to: cease prov1d1ng 'to customers negotlable
) instruments known as or similarto “Reddy Checks” unless it has recéived an
.. - ‘affirmative, -written, signed and dated ‘authorization fronmi customers. Such
... authorization :shall include. a; clear: explanation. of: the number .of; such in-
' L struments to be malled each year the approxmat dates of such malhngs ;
- ate face amouut of such mstruments the penod of validity
. -of stich’ lnstruments the longth of tinie thé: consumer 5 consent to’ paltlclpate
Wﬂl be vahd and eextam conqequences 1f sueh mstruments are neaotxated

COMPLAINT

PurSuant ‘to'the prov1smns GEthd Federa,l Tra,de Commlsswn Act
and by “virtue ‘of the authority vested il it by’ said Act, the T Federal
Trade’ Commlssmn, having Feason to ‘believe that &cceptfmce Finance
Company, 2 corporatlon “hereinafter referred to as respondent, has
‘violated the provisions of said Act, and it appearing to the Commis-
sion that a proceedmn by it in respect thereof would be in the public
‘interest, hereby issues its complamt stating its charges in that respect

:as follows:

ParacrapH 1. Respondent Acceptance Finance Company is a cor-

‘poration organized, existing and doing business under and by virtue
.of the laws of the State of Delaware, with its principal office and place
.of business located at 8012 Bonhomme Avenue, Clayton, Missouri.

Acceptance Finance Company operates throurrh applommate]y

-seventy-four (74) wholly-owned subsmhary loan offices located in four-
“teen (14) states. Each subsidiary is incorporated in the respective
.state in which it is located under the name of NATIONWIDE FI-
'NANCE COMPANY OF (location 1dent1ty) Reapondent Accept-
.ance Finance Company does not engage in any consumer loan trans-
‘actions itself. The officers of the parent and each subsidiary are:

Charles W. Morgan, president; Meyer M. Frank and Dan D. Morgan,

‘vice presidents; and Milton Ferman, secretary-treasurer. Respondent
‘Acceptance Finance formulates and controls the ‘policies, acts and

‘practices of each of the wholly-owned subsidiaries, including the acts
.and practices hereinafter set forth.
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Par. 2. Respondent is now and for some time last past has been-
engaged in the business of lending money through its wholly- -owned
subsidiary loan offices at the offices themselves and through the mail
to the public in a substantial number of States of the United States.

Par. 3. In the ordinary course and conduct of its business, respondent
now offers and extends, and for some time in the past has offered and:
extended, consumer loans through its wholly-owned subsidiaries 16!
cated in- several States of the United States to consumers located in
various other States.of the United States, and maintains, and at ail
times mentioned herein has maintained, a substantial course of trade:
in said loans in: ‘commerce, as “commerce” is deﬁned in the Federal ~
Trade Conimission Act. SEALE

“PAR. 4: In the ordinary course and conduct of its business'as afore-f:
said, rezpondeht now causes and for some time last past has ‘caused
- negotiable checks, called “Reddy ‘Check Drafts;” hereinafter referred: -
to as “reddy checks,” to be mailed to a substantial number of con-
sumers. If the consumer negotiates & reddy check, the ‘act-of negotia-
tion consimmates a consumer loan as of the date of negotiation. If the
consumer does not negotiate the check immediately, it remains vah& '
for a period of up to’ mnety (90)'days from the date shown’ oh the
reddy check. If sich a 1oan is consummated, during the coutse of the
credit relationship respondent at its option and without specific re-
quest causes subsequent reddy checks to be mailed to the debtor. The
typical number of reddy checks mailed to each consumer is four per
year. If these subsequent reddy checks are negotiated, a new loan is
automatically consummated, combining the outstanding balance of the
old loan and the amount of the new 10(1<1y check. This procedure of
mailing negotiable checks may be continued for as long as the consumer
is in debt to the respondent and, often, for up to two years after the
contractual relationship of debtor-creditor has terminated. :

‘Par. 5. In the ordinary course and conduct of its business as afore-
said, respondent engages in three different methods of sending reddy
checks to promote consumer loans: o

1. Prospective borrowers contact one of respondent’s subsidiaries
in order to secure a consumer loan. One of the documents executed
upon consummation of the loan transaction is termed a “Line-of Credit
Agreement” (hereinafter sometimes referred to as the “zigreement’?);‘
The agreement has a two or three year duration. e

The Line of Credit Agreement contains language to the effect that
the respondent may send the consumer neaotmb]e checks, described:
above as reddy checks, from time to time durmo the course of the
contractual relationship between respondent and the debtor. This lan~
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guage is two sentences within the full page agreement and is printed
in such & manner so. that it would not be readlly observed nor read
by most borrowers. :

‘Pursuant to the aoreement reddy checks are subsequently malled ,
wlthout -other nomﬁcaztlon to the customer. The customer is not in-

" formed of the number of checks to be mailed each year, nor the ap-
proximate dates for the mailings, nor the face amount of the reddy:
checks which will be mailed. If a reddy check is cashed, the new loan
has the effect of automatically extending the agreement for another |
two or three years from the date of negotiation of the check. -

2. A significant portion of respondent’s.source. of customers. for
reddy checks is obtained when respondent acquires a sales finance con-
tract. Reddy checks are subsequently mailed to. these individuals
without prior notification that such checks would be forthcoming. The
consumers are not informed of the number:of checks to be mailed each
year, the approximate dates for the: mailings, or the face amount-of the.

- reddy checks which will be mailed. The checks are mailed:in the same.
manner and with the same. eonsequences as descmbed in Pamcrraph,
Four. . . : .

.3 Reddy checks are. malled to respondent’s p‘mst and present loan
customers, -at various intervals, although there is no “Line of Credit
Agreement” in effect and such customexslmw not been notified in any
other manner that such checks will be fortheoming. The consumers are
not informed of the number of checks to be mailed each year, the
approximate dates. for the mailings, or the face amount of the reddy
checks which will be mailed. The checks are mailed in the same manner
and with the same consequences as described in Paragraph Four.

Par. 6. By and through the practice of issuing negotiable checks to
consumers who either have not requested such checks or have not had
adequate notice that such checks would be forthcoming and, by and
through the practice of not informing consumers of the number of such
checks to be received, the approximate dates for the mailings of such
checks, or the face amount of the checks to be mailed, respondent has
deprived such consumers of the opportunity to determine by their own
decision whether they wish to participate in a program which provides
for the issuance of such checks. Respondent has, thereby, engaged in
a practice which is-an unfair act or practice in commerce in Vlohtlon
of Section 5 of the Federal Trade Commission Act.

Par. 7. The aforesaid acts and practices of respondent, as herein
alleged, were, and are, all to the prejudice and injury of the public
and constibuted, and now constitute, unfair acts and practices in com-
merce in violation of Section 5 of the Federal Trade Commission Act.
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Drcision ANp OrDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a.
copy of a draft of complaint which the Bureau of Consumer Pro-
tection proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent, order, an admission by
the respondent of all the j urisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not. constitute an admission
by respondent that the law- has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’srru_les;a\,nd‘p__‘E . o o : '
. The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has

_violated the said-Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (80) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order : _

1. Respondent Acceptance Finance Company, is a corporation orga-
nized, existing-and doing business under and by virtue of the laws of
the State of Delaware, with its principal office and place of business
located at 8012 Bonhomme Avenue, Clayton, Missouri.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondent Acceptance Finance Company, a
corporation, its successors and assigns, and its officers, agents, repre-
sentatives and employees, directly or through any corporation, sub-
sidiaries, division, or other device, in connection with the advertising,
solicitation for or the consummation of loans in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:
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A. Providing in any manner to-any consumer negotiable in-
struments Lnown -as or similar to Reddy Checks 'LmZess Accept-

_.ance Finance C‘ompany, or any of 'its $ubsidiaries, has received

from such recipient an affirmative, written, signed and dated

. request for or authorlzatlon to prov1de such negotlable instru-

ment : Provided, however, That any consumer who has borrowed,

- money from or whose sales finance contmct has been assigned to,

Acceptance Finance Company, or any of its subs1d1ar1es _ptior
to the effective date of the Consent Order, may be sent "deltl()nal

.' Reddy ‘Checks in the’ manner set forth in Paraoraph B below

‘Such request or autho

ation shall’ contam lantruswe of a clear

”and consplcuous nature'deq' 1b1ncr the Reddy Check prOO’mm

4 such program and which ineludes 4

Vs

n explanatlon of

. 1. The number of such neootnble mstruments 111t"ncled
to be mailed each ; year; TR
2. The apprommate dates or months for such mal‘lmgs Qo

3‘ The approk face amount of such neo'otlable mstru-

4 The peuod of vahdlty of such necrotlable 1nstru ents,

5. The’ Tength of time the consumet’s consent to participate
in the program will be valid, 7.e., the original dumtmn of the
agreement; and

6. C‘mtam consequences if such negotiable instruments are
negotiated; including where appropriate the effect on any
outstanding balance tlnt may be owed to Acceptance Finance
Company, or any of its subsidiaries, and the effect on thp
duration of the agreement as described in 5 above.

" B. With respect to any consumer who has borrowed money
from, or whose sales finance contract has been assigned to, Ac-
ceptance Finance Company, or any of its subsidiaries, prior to the
effective date of this Consent Order, effective January 1, 1973,
Acceptance Finance Company will discontinue and will not re-
sume the practice of sending negotiable instruments known as or
similar to Reddy Checks to any said consumer unless it, or any of
its subsidiaries; has received from such recipient an affirmative,
written, signed and dated request or authorization as described in
Pmarrraph A above.
is further ordered, That respondent dehver a copy of thls order

to cease and desist to all present and future per sonnel of respondent
at its general offices in Clayton, Missouri and in each of its subsidiary
loan oﬁices who are engaged as head of the particular department in
the extension of conswmer credit or in any aspect of preparation, crea-
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tion, or placing of advertising, and that respondent secure a signed
statement acknowledging receipt of said copy of this order from each
such person. ~

[t is further ordered, That respondent notify the Commlcsmn at
least thirty (80) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence:of a successor corporation,-'the creation or dissolution of
subsidiaries or any other cha,nge in the corporation Whlch may aﬂect
comphance obligations arising out of this order.

[t is further o1’dered That the respondent herein. shall w1thm smty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting: forth in detzul the manner and’
form in which they have comphed with this order. :

Ix THEMATTEﬁ OF”\' 5, :
BEATRICE FOODS COMPANY

ORDER AND OPINION OF DISI\IISSA’L, ETC., IN ‘REGARD TO THE ALLEGED
VIOLATION OF SECTION 7 OF TIE CLAYTON ACT ’

Docket 8814 Complaint, April 30, 1970—Decision, September 28, 1972.

Order and opinion dismissing a complaint alleging violation of Section T of the
Clayton Act by a Chicago, Illinois, dairy company. The Commission con-
cluded that the evidence is insufficient to support a finding that a violation
of Section 7 has been shown in the “national market™ of institutional dry
foods wholesaling.

COMPLAINT

The Federal Trade Commission, having reason to believe that Bea-
trice Foods Co. has acquired John Sexton & Co., a corporation, in
violation of Section 7 of the Clayton Act, as amended (15 U.S.C,
Section 18), and/or in violation of Section 5 of the Federal Trade
Commission Act, as amended (15 U.S.C., Section 43), hereby issues
this complaint pursuant to Section 11 of the Clayton Act (15 U.S.C.
Section ‘)1) and Section 5(b) of the Federal Trade Commission Act
(15 U.S.C., Section 45(b)), stating its charges in that respect as
follows:

I

DETINITIONS

1. For the purpose of this complaint the following definitions shall
apply:



