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commerce, or manufacture for introduction into commerce, or the
sale, advertising or offering for sale in commerce, or the transporta-
tion or distribution in commerce, of any fur product; or in connec-
tion with the manufacture for sale, sale, advertising, offering for
sale, transportation or distribution of any fur product which is made
in whole or in part of fur which has been shipped and received in
commerce; or in connection with the introduction into commerce, or
the sale; advertising or offering for sale in commerce, or the transpor-
tation or distribution in commerce, of any fur, as the terms “com-
merce,” “fur” and “fur product™ are defined in the Fur Products
Labeling Act, do forthwith cease and desist from falsely or decep-
tively invoicing any fur or fur product by:

1. Failing to furnish an invoice, as the term “invoice” is de-
fined in the Fur Products Labeling Act, showing in words ana
figures plainly legible all the information required to be dis-
closed by each of the subsections of Section 5(b) (1) of the Fur
Products Labeling "Act. ‘

2. Representing, directly or by implication, on an invoice that
the fur contained in such fur or fur product is natural when
such fur is pointed, bleached, dyed, tip-dyed, or otherwise arti-
ficially colored.

It is further ordered, That the respondent herein  shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report, in writing setting forth in detail the manner
and form in which he has complied with this order.

IN 7 MaTTER OF
A.B.C. FABRICS, INC.,, traping 48 MAE FABRICS, ET AL.

CONSENT ORDER, ETC., IN REGARD TO TIE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND TIHE TEXTILE FIBER PRODUCTS
IDENTIFICATION ACTS

Doclet C-1806. Complaint, Sept. 30, 1970—Decision, Sept. 30, 1970

Consent order requiring Tampa, Fla., wholesalers and retailers of textile
fiber products to cease misbranding their products and failing to keep
required records.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
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the authority vested in it by said ‘Acts, the Federal Trade Commis-
sion,-having reason to believe that A.B.C. Fabrics, Inc., a corpora-
tion, tr adlng as Mae Fabrics, and Irving Cohen, individually and as
an officer of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Acts and the Rules and Reguila-
tions promulgated: under the Textile Fiber Products Identification
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues 1ts com-
plalnt stating its charges in that respect as fo]]ows ' :

Paracraru 1. Respondent A.B.C. Fabrics, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Florida. The respondent corporation maintains
its home office at 1008 Franklin Street, Tampa, Florida, and operates
four additional stores in St. Petersburg, Sarasota, Winter Haven and
Daytona Beach, Florida. The corpor ation trades as Mae Fabrics.

Respondent Irving Cohen is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of the
corporate respondent including those hereinafter referred to. The ad-
dress of Irving Cohen is the same as that of the corporate respondent.

Respondents are engaged in business both as wholesalers and re-
tailers of textile fiber products, namely fabrics.

Par. 2. Respondents are now and for some time last past have been
engaged in the introduction, delivery for introduction, sale, adver-
tising, and offering for sale, in commerce, and in the transportation
or causing to be transported in commerce, and the importation into
the United States, of textile fiber products; and have sold, offered for
sale, advertised, delivered, transported and caused to be transported,
textile fiber products, which have heen advertised or offered for sale
in commerce; and have sold, offered for sale, advertised, delivered,
transported and caused to be transported after shipment in com-
merce, textile fiber products, either in their original state or con-
tained in other fiber products, as the terms “commerce” and “textile
fiber product” are defined in the Textile Fiber Products Identifica-
tion Act.

Par. 3. Certain of said textﬂe fiber products were misbranded by
respondents within the intent and meaning of Section 4(a) of the
Textile Fiber Products Identification Act and the Rules and Regula-
tions promulgated thereunder, in that they were falsely and decep-
tively stamped, tagged, labeled, invoiced, advertised or otherwise
identified as to the name or amount of the constituent fibers con-

tained therein. o
Among such misbranded textile fiber products, but not limited
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thereto, were textile fiber products, namely fabrics, which contained
substantially different amounts and types of fibers than as repre-
sented.

Par. 4. Certain of said textile fiber products were misbranded by
respondents in that they were not stamped, tagged, labeled, or other-
wise identified as required under the provisions of Section 4(b) of
the Textile Fiber Products Identification Act, and in the manner
and form as prescribed by the Rules and Regulations promulgated
under said Act.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products with labels which failed :

1. To disclose the true generic names of the fibers present.

2."To disclose the percentages of such fibers by weight.

3. To disclose the name, or other identification issued and reg-
istered by the Commission, of the manufacturer of the products or
one or more persons subject to Section 8 with respect to such prod-
ucts. —

Par. 5. Certain of said textile fiber products were misbranded in
violation of the Textile Fiber Products Identification Act in that
they were not labeled in accordance with the Rules and Regulations
promulgated thereunder inasmuch as samples, swatches or specimens
of textile fiber products subject to the aforesaid Act, which were
used to promote or effect sales of such textile fiber products, were
not labeled to show their respective fiber content and other informa-
tion required by Section 4(b) of the Textile Fiber Products Identi-
fication Act and the Rules and Regulations promulgated thereunder
in violation of Rule 21(a) of the aforesaid Rules and Regulations.

Par. 6. Respondents have failed to maintain and preserve proper
records showing the fiber content of their textile fiber products, in
that said respondents substituted stamps, tags, labels, or other iden-
tification pursuant to Section 5(b) of the Textile Fiber Products
Identification Act and failed to maintain and preserve such records
as would show the information set forth on the stamps, tags, labels
or other identification removed by them, together with the name or
names of the person or persons from whom such textile fiber prod-
ucts were received, in violation of Section 6(b) of the Textile Fiber
Products Identification Act.

Par. 7. The acts and practices of respondents as set forth above
were. and are, in violation of the Textile Fiber Products Identifica-
tion Act and the Rules and Regulations promulgated thereunder, and
constituted, and now constitute, unfair methods of competition and
unfair and deceptive acts and practices, in commerce, under the
Federal Trade Commission Act.
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The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
v1oht10n of the Federal Trade Commission Act and the Textlle
Fiber Products Identification Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the exe-
cuted consent agreement and placed such agreement on the public
record for a period of thirty (30) days, now in further conformity
with the procedure prescribed in § 2.34(b) of its Rules, the Commis-
sion hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent A.B.C. Fabrics, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Florida. The respondent corporation maintains its home
office at 1008 Franklin Street, Tampa, Florida, and operates four ad-
ditional stores in St. Petersburg, Sarasota, Winter Haven, and Day-
tona Beach, Florida. The corporation trades as Mae Fabrics.

Respondent Irving Cohen is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of .
the corporate respondent including those hereinafter referred to.
The address of Irving Cohen is the same as that of the corporate
respondent.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents A.B.C. Fabrics, Inc., a corporation,
trading as Mae Fabrics, or under any other name or names, and its
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officers, and Irving Cohen, individually and as an officer of said cor-
poration, and respondents’ representatives, agents and employees,
directly or through any corporate or other device, in connection with
the introduction, delivery for introduction, sale, advertising or offer-
ing for-sale, in commerce, or the transportation or causing to be
transported in commerce, or the importation into the United States,
of any textile fiber product; or in connection with the sale, offering
for sale, advertising, delivery, transportation or causing to be
transported, of any textile fiber product which has been advertised
or offered for sale in commerce; or in connection with the sale, of-
fering for sale, advertising, delivery, transportation, or causing to be
transported, after shipment in commerce, of any textile fiber prod-
uct, whether in its original state or contained in other textile fiber
products, as the terms “commerce” and “textile fiber product” are
defined in the Textile Fiber Products Identification Act, do forth-
with cease and desist from: '
A. Misbranding such textile fiber products by :

1. Falsely or deceptively stamping, tagging, labeling, in-
voicing, advertising or otherwise identifying such products
as to the name or amount of the constitutent fibers con-
tained therein.

2. Failing to affix a stamp, tag, label, or other means of
identification to each such textile fiber product showing in
a clear; legible and conspicuous manner each element of
information required to be disclosed by Section 4(b) of the
Textile Fiber Products Identification Act.

3. Failing to aflix labels to samples, swatches or specimens
of textile fiber products used to promote or effect the sale
of such textile fiber products showing in words and figures
plainly legible all the information required to be disclosed
by Section 4 (b) of the Textile Fiber Products Identification
Act.

B. Failing to maintain and preserve, as required by Section
6(b) of the Textile Fiber Products Identification Act, such rec-
ords of the fiber content of textile fiber products as will show
the information set forth on the stamps, tags, labels, or other
identification removed by respondents, together with the name
or names of the person or persons from whom such textile fiber
products were received, when substituting stamps, tags, labels
or other identification pursuant to Section 5(b) of the Textile
Fiber Products Identification Act.

It is further ordered, That respondents notify the Commission at
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least 30 days prior to any change in the corporate respondent such
as dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance
obligations arising out of the order.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with this order.

Ix tae MaTTER OF

HENRY GOLD 7rrapine As QUALITY CRAFTS OF
ARLINGTON

-CONSENT ORDER, ETC., IN. REGARD TO TIE ALLEGED VIOLATION OF THE
TRUTH IN LENDING AND THE FEDERAL TRADE COMMISSION ACTS

Docket C-1807. Complaint, Oct. 7, 1970—Decision, Oct. 7, 1970

Consent order requiring an individual of Alexandria, Va., seller of crystal,
flatware, china, and other merchandise at retail, to cease violating the
Truth in Lending Act by failing to use on installment contracts the terms
“cash price,” “cash downpayment,” “unpaid balance of cash price,”
“amount financed.” “finance charge,” “total payments,” and “deferred pay-
ment price” as prescribed by Regulation Z of the Aect; inducing customers
to sign blank or partially completed promissory notes and failing to fur-
nish a copy of the executed notes; failing to disclose to customers the
right-to-cancel the sale within 3 days, on sales made in the home; and
preserving credit customers' rights or defenses if their notes are turned
over to third parties.

CoMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the
implementing regulation promulgated thereunder, and the Federal
Trade Commission Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission, having reason to be-
lieve that Henry Gold, an individual trading as Quality Crafts of
Arlington, hereinafter referred to as respondent, has violated the
provisions of said Acts and implementing regulation, and it ap-
pearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:
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Paracrarua 1. Respondent Henry Gold is an individual trading
as Quality Crafts of Arlington, with his office and pnnclpal phce
of business located at 5518 Vine Street, Alexandria, Virginia.

Par. 2. Respondent is now and for sometime last past has been
engaged in the offering for sale, sale and distribution of crystal,
flatware, china and other articles of merchandise at retail to the
public.

COUNT I

Alleging violations of the Truth in Lending Aect and the imple-
menting regulations promulgated thereunder, and of the Federal
Trade Commission Act, the allegations of Paragraphs One and Two
hereof are incorporated by reference in Count I as if fully set forth
verbatim.

Par. 3. Since July 1, 1969, in the ordinary course and conduct of
his busmess as afmesrud, lespondent has regularly extended con-
sumer credit as “consumer credit” is defined in Regulation Z, the
implementing regulation of the Truth in Lending Act duly promul-
gated by the Board of Governors of the Federal Reserve System.

Par. 4. Subsequent to July 1, 1969, respondent, in the ordinary
course and conduct of his business and in connection with his credit
sales as “credit sale” is defined in Regulation Z, has caused and is
causing customers to execute retail installment contracts, hereinafter
referred to as “the contract.” Respondent malkes no other written dis-
closures in order to comply with the Truth in Lending Act.

By and through the use of the contract, mspondent.

1. Fails to use the term “cash price,” as defined in Section 226.2(1)
of Regulation Z, to describe the price of the merchandise or services
purchased, as required by Section 226.8(c) (1) of Regulation Z.

2. Fails to use the term “cash downpayment” to describe down-
payments in money, as required by Section 226.8(c) (2) of Regula-
tion Z,

3. Fails to use the term “unpaid balance of cash price” to describe
the difference between the cash price and the cash downpayment, as
required by Section 226.8(c) (3) of Regulation Z.

4. Fails to use the term “amount financed” to describe the amount
of credit extended to the customer, as required by Section 226.8
(¢) (7) of Regulation Z.

5. Fails to use the term “finance charge” to describe the total cost
of credit, determined in accordance with Section 226.4 of Regulation
Z, as required by Section 226.8(c) (8) (i) of Regulation Z.

6. In a number of instances fails to disclose the finance charge
expressed as an annual percentage rate, as required by Section 226.8
(b) (2) of Regulation Z.
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7. Fails to disclose the terms “finance charge” and “annual per-
centage rate” more conspicuously than other required terminology,
as requived by Section 226.6(a) of Regulation Z.

8. Fails to use the term “total of payments” to deseribe the sum
of payments scheduled to repay the indebtedness, as required by
Section 226.8(b) (3) of Regulation Z.

9. Fails to use the term “deferred payment price” to describe the
sum of the cash price, other charges, and the finance charge, as re-
quired by Section 226.8(c) (8) (ii) of Regulation Z.

10. Fails to identify the method of computing any unearned por-
tion of the finance charge in the event of prepayment of the obliga-
tion, as required by Section 226.8(b) (7) of Regulation Z.

11. Tfails to disclose the date on which the finance charge begins
to accrue, that date being different from the date of the transaction,
as required by Section 226.8(b) (1) of Regulation Z.

Par. 5. By and through the respondent’s aforesaid failure to make
the disclosures in the manner and form set forth in Paragraph Four
hercof, respondent failed to comply with the requirements of Regu-
lation Z, the implementing regulation of the Truth in Lending Act
duly promulgated by the Board of Governors of the Federal Re-
serve System. Pursuant to Secction 105 of that Act, such failure to
comply constitutes a violation of the Truth in Lending Act, and
pursuant to Section 108 thereof, respondent thereby violated the
Federal Trade Commission Act.

COUNT 1T

Alleging violations of Section 5 of the Federal Trade Commission
Act, the allegations of Paragraphs One and Two hereof are incorpo-
rated by reference in Count IT as if fully set forth verbatim.

Par. 6. In the course and conduct of his business as aforesaid, re-
spondent now causes, and for some time last past has caused, his
said merchandise, when sold, to be shipped from his place of business
in the State of Virginia to purchasers thereof located in the District
of Columbia and in various other States of the United States, and
maintains, and at all times mentioned herein has maintained, a sub-
stantial course of trade in said merchandise in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 7. In the course and conduct of his business as aforesaid,
respondent, through door-to-door salesmen, is and for some time
last past has been engaged in the following unfair and deceptive acts
and practices.

In connection with the credit transactions involving respondent’s
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retail installment contracts, more fully described in Count I herein-
above, respondent also induces his customers to execute blank prom-
issory notes, the terms of which respondent completes at a later time.
These promissory notes are in the amount of the customer’s remain-
ing indebtedness, the amount of the “total of payments” in his retail
installment contract. Further, respondent fails to provide his cus-
tomers with a copy of the executed promissory note at the time of
consummation of the sale or at anytime thereafter.

Par. 8. In the course and conduct of his aforesaid business, and
at all times mentioned herein, respondent has been, and now 1is, in
substantial competition, in commerce, with corporations, firms and
individuals engaged in the sale of products of the same general kind
and nature as those sold by respondent.

Par. 9. The aforesaid acts and practices of respondent as alleged
in Paragraph Seven were, and are, all to the prejudice and injury
of the public and of respondent’s competitors and constituted, and
now constitute, unfair methods of competition in commerce and un-
fair and deceptive acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

Drcrsion AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Pro-
tection proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondent
with vielation of the Federal Trade Commission Act, the Truth in
Lending Act and the implementing Regulation promulgated therve-
under; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing & consent order, an admission by
the respondent of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has

violated the said Acts, and that complaint should issue stating its
~ charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
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sion hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent is an individual trading as Quality Crafts of Ar-
lington, with his office and principal place of business located at 5513
Vine Street, Alexandria, Virginia.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

: ORDER

It is ordered, That respondent Henry Gold, an individual trading
as Quality Crafts of Arlington, or trading or doing business under
any other name or form of business, and respondent’s agents, repre-
sentatives and employees, directly or through any corperate or other
device, in connection with the consumer credit sale of crystal, china,
flatware, or any other merchandise or services, as “credit sale” is
defined in Regulation Z (12 CFR Part 226) of the Truth in Lending
Act (Public Law 90-321, 15 U.S.C. 1601 eZ seq.), do forthwith cease
and desist from:

1. Failing to use the term “cash price,” as defined in Section
296.2(1) of Regulation Z, to describe the price of the merchan-
dise or services purchased, as required by Section 226.8(c) (1)
of Regulation Z.

2. Failing to use the term “cash downpayment” to describe
the downpayment in money, as required by Section 226.8(c) (2)
of Regulation Z. ‘

3. Failing to use the term “unpaid balance of cash price” to
describe the difference between the cash price and the cash
downpayment, as required by Section 226.8(c)(3) of Regula-
tion Z. '

4. Failing to use the term “amount financed” to describe the
amount of credit extended, as required by Section 226.8(c) (7)
of Regulation Z.

5. Failing to use the term “finance charge” to describe the
total cost of credit determined in accordance with Section 226.4
of Regulation Z, as required by Section 226.8(c) (8) (i) of Regu-
lation Z.

6. Failing to disclose the finance charge expressed as an an-
nual percentage rate, computed in accordance with Section 226.5
of Regulation Z, as required by Section 226.8(b) (2) of Regu-
lation Z.

7. Failing to disclose the terms “annual percentage rate” and
“finance charge” more conspicuously than other required termi-
nology, as required by Section 226.6(a) of Regulation Z.



1320 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order ) 7 F.T.C.

8. Failing to use the term “total of payments” to describe the
sum of payments scheduled to repay the indebtedness, as re-
quired by Section 226.8(b) (3) of Regulation Z.

9. Failing to use the term “deferred payment price” to describe
the sum of the cash price, other charges, and the finance charge,
as required by Section 226.8(c) (8) (ii) of Regulation Z.

10. Failing to identify the method of computing any unearned
portion of the finance charge in the event of prepayment of an
obligation, as required by Section 226.8(b) (7) of Regulation Z.

11. Failing to disclose the date on which the finance charge
begins to accrue, when that date is different from the date of
the transaction, as required by Section 226.8(b) (1) of Regula-
tion Z.

12. Engaging in any credit sale without making all disclo-
sures that are required to be made in connection with that credit
sale in the manner and form prescribed by Sections 226.6 and
226.8 of Regulation Z.

It is further ordered, That Henry Gold, an individual trading as
Quality Crafts of Arlington, or under any other name or names,
and respondent’s representatives, agents and employees, directly or
through any corporate or other device, in connection with the adver-
tising, offering for sale, sale or distribution of crystal, china, flat-
ware or any other merchandise or services, in commerce, as “com-
merce”’ is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

1. Inducing or causing purchasers or prospective purchasers
of respondent’s merchandise to sign blank or partially completed
promissory notes or any other contractual instruments.

9. Failing or refusing to provide purchasers of respondent’s
merchandise with a copy of the executed promissory note and
any other document evidencing the purchaser’s transaction or
obligation at the time of execution by the purchaser.

3. Assigning, selling or otherwise transferring respondent’s
notes, contracts or other documents evidencing a purchaser’s in-
debtedness, unless any rights or defenses which the purchaser
has and may assert against respondent are preserved and may
be asserted against any assignee or subsequent holder of such
note, contract or other such documents evidencing the indebted-
ness.

4. Failing to include the following statement clearly and con-
spicuously on the face of any note, contract or other evidence of
indebtedness executed by or on behalf of respondent’s customers:
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“NOTICE”

“Any holder of this instrument takes it subject to all
rights and defenses which would be available to the pur-
chaser In any action arising out of the contract or trans-
action which gave rise to the debt cvidenced hereby, not-
withstanding any contractual provisions or other agreement
walving said rights or defenses.”

In connection with any sale made in the buver’s home,

(a) Contracting for any sale which shall become binding
on the buyer prior to midnight of the third day, excluding
Sundays and legal holidays, after the date of consummation
of the transaction.

(b) Failing to disclose, orally prior to the time of sale,
and in writing on any conditional sales contract, promissory
note or other instrument executed by the buyer with such
conspicunousness and clarity as likely to be observed and
read by such buyer, that the buyer may rescind or cancel
the sale by directing or mailing a notice of cancellation to
respondent’s address prior to midnight of the third day,
excluding Sundays and legal holidays, after the date of the
sale. Upon such cancellation the burden shall be on respond-
ent to collect any goods left in buyer’s home and to return
any payments received from the buyer. Nothing contained
in this right-to-cancel provision shall relieve buyers of the
responsibility for taking reasonable care of the goods prior
to cancellation and during a veasonable period following
cancellation. -

(¢) Failing to provide a separate and clearly understand-
able form which the buyer may use as a notice of cancelia-
tion.

(d) Negotiating any conditional sales contract, promis-
sory note, or other instrument of indebtedness to a finance
company or other third party prior to midnight of the fifth
day, excluding Sundays and legal holidays, after the date
of execution by the buyer.

(e) Provided, however, That nothing contained in para-
graph 5 of this order shall relieve respondent of any addi-
tional obligations respecting contracts made in the home
required by Federal law or the law of the State in which
the contract is made. When such obligations are inconsistent
respondent can apply to the Commission for relief from
this provision with respect to contracts executed in the state
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in which such different obligations are required. The Com-
mission, upon proper showing, shall make such modifications
as may be warranted in the premises.

It is further ordered, That respondent shall forthwith dellver a
copy of this order to cease and desist to all present and future sales-
men or other persons engaged in the sale of respondent’s products
or services, and shall secure from each such salesman or other person
a signed statement acknowledging receipt of said order.

It is further ordered, That the respondent herein shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing, setting forth in detail the manner
and form in which he has complied with this order.

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in respondent’s
business such as assignment or sale, resulting in the emergence of a
successor business, corporate or otherwise, the creation of subsidiaries,
or any other change which may affect compliance obligations aris-
ing out of the order. ’

IN T MATTER oF

PINROS AND GAR CORPORATION

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 0—1808. Complaint, Oct. 14, 1970—Decision, Oct. 14, 1970

Consent order requiring a New York City importer and distributor of tran-
sistorized radios from foreign manufacturers to cease and desist from
misrepresenting in any manner the number of transistors or other com-
ponents in respondent’s products or the functions of any such component.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Pinros and Gar
Corporation, a corporation, hereinafter referred to as respondent,
has engaged in acts and practices contrary to the Commission’s Trade
Regulation Rule relating to Deception as to Transistor Count in
Radio Receiving Sets, Including Transceivers (16 CFR 414) and
by this and other means has violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
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hereby issues its complaint stating its charge in that respect as fol-
lows: : »

Paraerarm 1. Respondent Pinros and Gar Corporation is a corpo-
ration organized, existing and doing business under and by virtue of
the laws of the State of New York, with its office and principal
place of business located at 862 Avenue of the Americas, New York,
New York.

Par. 2. Respondent is now, and for some time last past has been,
engaged in importing transistorized radios from foreign manufac-
turers, buying transistorized radios from various suppliers and job-
bers and distributing these radios to wholesale and retail purchasers
for resale to the purchasing public.

Par. 3. In the course and conduct of its business as aforesaid,
respondent now causes, and for some time last past has caused its
products to be imported into the United States or brought from
various importers, suppliers and jobbers in the United States and,
when sold, to be shipped from its place of business in the State of
New York to purchasers thereof located in various other States of
the United States, and maintains, and at all times mentioned herein
has maintained, a substantial course of trade in said products in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act.

Par. 4. In the course and conduct of its business, respondent makes
or transmits representations in promotional materials and on labels
attached to or imprinted on the radios concerning the number of
transistors contained in the radios exported as aforesaid and im-
ported, bought and distributed by it in the United States in the
manner above described. '

Par. 5. In the course and conduet of its business, respondent makes
or transmits representations in promotional materials and on labels
attached to or imprinted on the radios concerning the number of
“Solid State” devices contained in the radios imported, bought and
distributed by it and thereby represents, dircctly or by implication,
that a particalar set so deseribed contains that number of transistors.

Par. 6. In representing directly or indirectly the number of tran-
sistors or “Solid State” devices contained in its radios, respondent
has transmitted transistor counts to its customers that have included
in the count transistors that do not perform the recognized and
customary functions of radio set transistors in the detection, ampli-
fication and reception of radio signals.

Par. 7. On May 14, 1968, after due notice and hearing, the Com-
mission promulgated its Trade Regulation Rule relating to Decep-
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tion as to Transistor Count of Radio Receiving Sets, Including
Transceivers (16 CFR 414), effective December 10, 1968. On the
basis of its findings, as set out in the “Accompanying Statement of
Basis and Purpose” of the said Trade Regulation Rule, the Com-
mission determined that it constitutes an unfair method of competi-
tion and an unfair and deceptive act or practice to:

Represent, directly or by implication, that any radio set contains
a specified number of transistors .when one or more of such tran-
sistors: (1) are dummy transistors; (2) do not perform the recog-
nized and customary functions of radio set transistors in the detec-
tion, amplification and reception of radio signals; or (3) are used
in parallel or cascade applications which do not improve the per-
formance capabilities of such sets in the ryeception, detection and
amplification of radio signals.

Par. 8. Notice is hereby given that the presentation of evidence in
the course of a hearing in this proceeding may be required to dis-
pose of the issues that may arise as a rvesult of the allegations con-
tained in Paragraphs Onc through Seven herein, and that if the
issues presented as a result of the allegations contained in those
Paragraphs should be resolved in substantiation of such allegations
then the above Trade Regulation Rule is velevant to the alleged
practices of the respondent. Thervefore, the respondent is given

further notice that it may present evidence, according to Section 1.12
(¢) of the Commission’s Procedures and Rules of Practice, to show
that the above Trade Regulation Rule is not applicable to the alleged
acts or practices of respondent. If the Commission should find that
the above Rule is applicable to the alleged acts or practices of the
respondent, then it will proceed to make its findings, conclusions,
and final order in this proceeding on the basis of that Rule. A copy
of the Rule and Accompanying Statement of Basis and Purpose,
marked Appendix A,* is attached hercto and made a part of this
pleading.

Par. 9. The aforesaid methods of competition and acts and prac-
tices of respondent, as alleged in Paragraph Iiight hereof, were and
are contrary to the provisions and requirements of the Commission’s
Trade Regulation Rule relating to Deception as to Transistor Count
of Radio Receiving Sets, Including Transceivers (16 CFR 414), and
thereby constituted, and now counstitute, unfair methods of competi-
tion in commerce and deceptive acts and practices in commerce, in
violation of Section 5 of the Federal Trade Commission Act.

* Appendix A was omitted in printing. Trade Regulation Rule relating to Deception
as to Transistor Count in Radio Receiving Scts, Including Transceivers, effective De-
cember 10, 1968, appears in Title 16 of the Code of Federal Regulations Section 414.
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The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with
a copy of a draft of complaint which the Bureau of Consumer Pro-
tection proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondent
with violation of the Iederal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thercupon accepted the exe-
cuted consent agreement and placed such agreement on the public
record for a period of thirty (30) days, now in further conformity
with the procedure prescribed in § 2.34(b) of its Rules, the Com-
mission hereby issues its complaint, makes the following jurisdic-
tional findings, and enters the following ordey:

1. Respondent Pinros and Gar Corporation is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of New York, with its office and principal place of busi-
ness located at 862 Avenue of the Americas, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER ,

It is ordered, That rvespondent Pinros and Gar Corporation, a cor-
poration, and its officers, agents, representatives and employees, di-
rectly or through any corporvate or other device, in connection with
the manufacturing, advertising, offering for sale, sale or distribution
of radio receiving sets, including transceivers, or any other product,
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from:

1. Representing, directly or by implication, through the use of
the terms transistor or “Solid State” or any other word or phrase

467-207—73 85
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that any radio set contains a specified number of transistors
when one or more such transistors: (1) are dummy transistors;
(2) do not perform the recognized and customary functions of
radio set transistors in the detection, amplification and recep-
tion of radio signals; or (3) are used in parallel or cascade
applications which do not improve the performance capabilities
of such sets in the reception, detection and amplification of radio
signals: Provided however, That nothing herein shall be con-
struced to prohibit in connection with a statement as to the
actual transistor count (computed without inclusion of transis-
tors which do not perform the functions of detection, amplifi-
cation and reception of radio signals), a further statement to
the effect that the sets in addition contain one or more transis-
tors acting as diodes or performing auxiliary or other functions
when such is the fact.

2. Misrepresenting, in any manner. the number of transistors
or other components in respondent’s products or the functions
of any such component.

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assighment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of this order.

1t is further ordered, That the respondent herein shall within sixty
(60) davs after service upon it of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and
form in which it has complied with this order.

By the Commissien, with Commissioner Elman not participating.

In Tar Marrer or
VOLTAIRE TIME, INC, porvg prsiNess as GERMINAL, ETC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
TFTEDERAL TRADE COM2IISSION ACT

Doclcet C—1809. Complaint, Oct. 16, 1970—Decision, Oct. 16, 1970

Consgent order requiring a New York City distributor of watches to cease mis-
representing that it operates a factory in Switzerland, that its prospective
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customers have been specially selected or that it intends to sell watches
through stores in the United States, that its watches are in limited supply
and will be sold in the future at higher prices, falsely misrepresenting
savings available to purchasers, or that watches have been in continuous
manufacture since 1848 or have been purchased by Americans in Europe,
falsely guaranteeing the watches, and failing to disclose the true metal
composition of the watches.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Voltaire Time, Inc.,
a corporation, doing business as Germinal and Germinal Voltaire,
and Maurice Elk, individually and as an officer of said corporation,
hereinafter referred to as respondents, have violated the provisions
of said Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrarpa 1. Voltaire Time, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York, with its principal office and place of business
located at 630 Fifth Avenue, Rockefeller Center, New York, New
York. Voltaire Time, Inc., does business under the names Germinal
and Germinal Voltaire. :

Respondent Maurice Elk is an individual and an officer of corpo-
rate respondent Voltaire Time, Inc. He formulates, directs and con-
trols the acts and practices of said corporate respondent, including
the acts and practices hereinafter set forth. His address is the same
as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in advertising, offering for sale, sale and distribution
of watches to the public.

Par. 3. In the course and conduct of their business as aforesaid,
respondents now cause, and for some time last past have caused,
their said products, when sold, to be shipped from their place of
business in the State of New York to purchasers thereof located in
various other States of the United States, and maintain, and at all
times mentioned herein have maintained, & substantial course of
trade in said products in commerce, as “commerce” is defined in the
Federal Trade Commission Act. :

Par. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their products, the re-
spondents have made, and are now making, numerous statements and
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representations in promotional material consisting of a form letter,
brochure, price list and a combined questionnaire and order blank
sent to the purchasing public, with respect to the foreign location
of the company distributing said material, the selection of recipients
of said mailings, the purpose thereof, the prices of the products:
offered, the savings to purchasers, the reputation of said products,
their history and the length of time on the market, the advertised
guarantee, and the precious metal composition of said products.

Typical and illustrative of said statements and representations,.
but not all inclusive thereof, are the following:

The Letter:

GERMINAL,
Switzerland.

Bonjour et salutations de la Suisse,

We are sending this letter to a select group of American business and pro--
fessional people like yourself who have been recommended to us by an Ameri-
can research organization.

The courtesy we ask is that you vread this letter and favor us with the
answers to the enclosed questionnaire. In appreciation for your co-operation,
we shall do our utmost to reward you for your Kkind help and assistance..
(Please Read On) .

Here in Neuchatel, the traditional home of fine watchmaking for more than
300 years, our master craftsmen produce the world famous Germinal-Voltaire
watel., “One Of The World's Truly Fine Watches Since 1848.” And here each
year American travelers choose these famous watclies to bring Liome as trens-
ured gifts and exquisite samples of Swiss precision and beauty.

So, although many Americans wear our watches, they have never actually
been sold in the U.S.A. But now after 117 years we are finally entering the:
American Market. Soon we hope many hundreds of fine stores in your great
country will recommend these distingnished watches to their favored cus-
tomers . . . and this is why we write to you.

As a person successful in the professions and commerce you can save us
time and wmoney in our marketing plans. We will be undertaking extensive
advertising in America and we are most anxious to place our advertising
where it will best be seen by people like yourself—would you help us by
filling in and returning the enclosed questionnaire in the free envelope—it is
a two minute favor that will be warmly appreciated.

We are also enclosing the brochure of the first selection of watches to be
oftered to the American market. In return for your participating interest we
ofter you to share in the shipment of these watches which is now in New
York duty-paid.

Instead of the suggested retail prices at which these wateches will be sold in
the near future, you may select any watch of the coillection and order it for
just one-third of the price—you save two-thirds. This is our way of thanking
you for your co-operation. You may select more than one wateh if you wish,
but no more than one of any style due to the limitation of this shipment.

Please fill in the questionnaire and mail to our New York office in the free
envelope. On the back of the questionnaire is the invoice to order your reward
at 2/3 OFF. We beg you not to delay or put off your reply. In the first nlace
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your immediate answers to our market questions is needed to complete our
survey. Alsn the initial supply of watches forces us to limit this offer only to
that quantity now in New York duty-paid.
Yours faithfully,
MAURICE ELQUE, Secrctaire.

The Brochure:
One of the World’s Truly Fine Watches Since 1848
Available soon in America—for the first time in 118 years
. .. It is guaranteed against defects in manufacture . . . .
Each watch is fitted with an unbreakable mainspring, guaranteed for life.

* * * * * * . *
Shown here is our new, reéently completed factory.

* £ &* * * * *
‘We welcome inspection of our plant and extend to you a warm and personal
invitation to visit us when and if you come to Switzerland.

The Price List:

All Germinal Voltaire Watches Carry A Lifetime Written Service Guarantee*

‘Style Number: Your Cost**
USA-100 e 8§ 1500 $25.00
* * * % * * *
USA-217 e~ 270.00 90.00

* On all moving parts against breakage.

The Questionnaire:

‘QUESTIONNAIRE *  Please fill out this questionnaire and mail it to our
New York office in the postage-paid envelope provided.
1. What is your favorite newspaper?

Name From (city or town)

2. Which section of your newspaper do you turn to first? (Check the appropri-
ate one.)
News [ Financial [] Sports [

[

. What are your two favorite magazines?

4, If you wished to purchase a fine 5. *OPTIONAL
watch, to which store in your com- Your Name
munity would you go? Address
Name City —______ State
Location

Par. 5. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning but not
expressly set out herein the respondents have represented, and are
now representing, directly or by implication, that:

1. The letter with enclosed printed material is a solicitation from
a company named (Germinal with factory and headquarters located
in Switzerland and with United States offices located at 630 Fifth
Avenue, New York, New York.
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2. (a) The letter and the accompanying printed material are being
sent to a select group of successful business and professional per-
sons; (b) the purpose of the solicitation is to obtain advertising and
marketing information for use in connection with the imminent offer-
ing for sale of Germinal-Voltaire watches through stores in the
United States, and (c) in return for completing an enclosed ques-
tionnaire recipients are given the opportunity to share at a reduced
price in a shipment of such watches from Switzerland which is now
in New York, duty-paid. .

3. The selling prices of the watches offered in respondents’ letter
and other promotional material are a reduced introductory offer of
one-third of the prevailing prices at which said watches will imme-
diately thereafter be sold only in stores in the United States, and
that persons who buy now will save two-thirds of said prices.

4. The Germinal-Voltaire watches advertised by respondents

(a) Are world famous,

(b) Have been manufactured continuously since 1848,

(c) Have been previously purchased in Europe by Americans and

(d) Have never before been sold in the United States.

5. Through use of the statements “guaranteed against defects in
manufacture,” “unbreakable mainspring guaranteed for life” and
“lifetime written service guarantee,” that said watches are uncon-
ditionally guaranteed against manufacturing defects, that the main-
spring is unconditionally guaranteed for the life of the purchaser,
and that respondents will unconditionally service said watches with-
out charge for the life of the purchaser.

Par. 6. In truth and in fact:

1. The letter with enclosed printed matter is not a direct solicita-
tion by a company named Germinal with headquarters and a fac-
tory located in Switzerland and with United States offices at 630
Fifth Avenue, New York, New York, but it is a solicitation by
Voltaire Time, Inc., a New York corporation, with its office at said
address which does not own or operate a factory wherein said
watches are manufactured.

2. (a) The persons to whom said letters and accompanying printed
material are sent are not a select group of successful business and
professional persons; but are persons whose names were included
in a general mailing list; (b) The purpose of said solicitation is not
to obtain advertising and marketing information for use in connec-
tion with the imminent offering for sale of Germinal-Voltaire
watches through stores in the United States; but for the purpose
of then and there selling watches to recipients of such promotional
material; and (c) The watches are not being sold at a reduced
price, recipients are not being given a reduced price for completing
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a questionnaire nor are the watches limited to one shipment from
Switzerland or otherwise available only in limited supply. Said
watches are being sold at their usual and customary prices and are
from a stock of watches maintained by repeated shipments from
Switzerland. _

3. Respondents have been offering Germinal-Voltaire watches di-
rect to the purchaser exclusively by mail in the manner above de-
seribed at the same prices for more than the past two years and,
therefore, the prevailing prices of said watches are not respondents’
suggested retail prices at which they say they will be sold immedi-
ately thereafter only through stores in the United States; but the
prices at which said watches are actually being sold, and therefore,
the represented reductions in prices of said watches and the savings
based thereon are a fabrication and a delusion. Nor has the repre-
sentation that such watches will be sold through retail stores been
borne out.

4. The Germinal-Voltaire watches advertised by respondents:

(2) Are not world famous. They are known only through re-
spondents’ promotional material whose distribution is confined to
the United States,

(b) Have been manufactured only since 1965,

(¢) Have not been previously sold in Europe, hence could not
have been previously purchased there by Americans, and

(d) Have been sold in the United States since the respondents
started their promotion by mail in 1965.

5. Respondents’ advertised guarantees of watches, parts thereof or
of service are not unconditional. Instead, they are subject to condi-
tions, limitations and charges which are not set forth in the adver-
tising and the “lifetime” referred to is that of the watch and not
that of the purchaser or original user.

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were, and are, false, misleading and
deceptive. ;

Par. 7. Respondents’ watches are in cases, the bezels of which have
been treated or processed to simulate gold or gold alloy. Certain of
the wristbands attached to respondents’ watches have been likewise
so treated or processed. Said watch cases are not marked to disclose
clearly that the bezels are composed of base metal nor are the said
wristbands so marked. The practice of respondents in offering for
sale and selling watches with bezels and wristbands so treated or
processed without clearly disclosing their true metal composition
has the tendency and capacity to lead members of the purchasing
public to believe that said bezels or said wristbands are composed
of gold or gold alloy.
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Therefore, respondents’ failure to clearly disclose the true metal
content of said watch parts or attachments is false, misleading and
deceptive.

Par. 8. In the course and conduct of their aforesaid business, and
at all times mentioned herein, respondents have been, and now are,
in substantial competition, in commerce, with corporations, firms and
individuals in the sale of watches of the same general kind and
‘nature as those sold by respondents.

Par. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents’ product by reason of said
erroneous and mistaken belief.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the publie
and of respondents’ competitors and constituted, and now constitute,
~unfair methods of competition in commerce and unfair and decep-
tive acts and practices in commerce in violation of Section 5 of the
Federal Trade Commission Act.

Drcrsiox ANp ORpER

The Commission having herctofore determined to issue its com-
‘plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
‘having been served with notice of said determination and with a
“copy of the complaint the Commission intended to issue, together
with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
‘executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
‘by respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the Com-
‘mission’s Rules; and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty
(30) days, now in further conformity with the procedure prescribed
in § 2.34(b) of its Rules, the Commission hereby issues its complaint
in the form contemplated by said agreement, makes the following
“jurisdictional findings, and enters the following order:
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1. Respondent Voltaire Time, Inc., is a corporation organized,.
existing and doing business under and by virtue of the laws of the:
State of New York, with its office and principal place of business-
located at 630 Fifth Avenue, Rockefeller Center, New York, New:
York. Voltaire Time, Inc., does business under the names Germinal
and Germinal Voltaire.

Respondent Maurice Elk is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of’
said corporation, and his address is the same as that of said corpo-
ration.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding-
1s in the public interest. _

ORDER

It is ordered, That respondents Voltaire Time, Inc., a corporation,
trading as Germinal or Germinal Voltaire or under any other name-
or names, and its officers, and Maurice Elk, individually, and as an
officer of said corporation, and respondents’ agents, representatives:
and employees, directly or through any corporate or other device,
In connection with the offering for sale, sale, or distribution of
watches or any other products in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Representing directly or by implication:

(a) That respondents have business headquarters or a
factory located in Switzerland with offices located in the-
United States; or

(b) That letters, advertlsln or promotional or other-
printed material are dlstrlbuted or caused to be distributed
by a business based in Switzerland.

2. Misrepresenting, in any manner, the location or domicile of
respondents’ business or the source or origin of respondents’
solicitation, advertisements, goods, products or services.

3. Representing, directly or by implication, that respondents.
own or operate a factory or manufacture the products offered
for sale and sold by them.

4. Representing, directly or by implication, that persons to-
whom advertising, promotional or other material is sent or offers.

- of sale are made are specially selected; or misrepresenting, in.

any manner, the class or category of persons to whom such
material is sent or to whom offers are made.

5. Representing, directly or by implication, that the purpose
of sohcltatlons or inquiries is to obtain advertising or marketing -
information for use in connection with the offering for sale of
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‘watches or other products through stores in the United States;
or misrepresenting, in any manner, the intent or purpose for
which any solicitation, survey or inquiry is made.

6. Representing, directly or by implication, that said products
are to be offered in stores in the United States.

7. Representing, directly or by implication, that said watches
or any other products are being offered at a reduced price in
return for the recipient completing a questionnaire.

8. Representing, directly or by implication, that said watches
or any other products are in limited supply or that the offer is
limited or restricted as to time or in any other manner unless any
represented limitation or restriction in fact existed and was in
good faith imposed and adhered to.

9. Representing, directly or by implication, that any amocunt
is the price at which watches or any other product will be sold
at a future time unless said watches or other products were,
within the represented future time, put on the market in sub-
stantial numbers and in good faith offered to the public at the
represented prices, in the usual course of business, and for a
substantial period of time. ™

10. Representing, directly or by implication, that any retail

- price for watches or any other product is a reduced price unless
such price constitutes a significant reduction from an estab-
lished selling price at which said watches or other products have
been sold in substantial quantities by respondents at retail in
the recent regular course of business.

11. Falsely representing, in any manner, that savings are
available to purchasers or prospective purchasers of respondents’
products or misrepresenting, in any manner, the amount of sav-
ings available to purchasers or prospective purchasers of re-
spondents’ products.

12. Representing, directly or by implication, that watches
-offered for sale and sold by respondents:

(a) Are world famous or,

(b) Have been manufactured continuously since 1848 or,

(c) Have been previously purchased by Americans in
Europe or,

(d) Have never before been sold in the United States.

13. Misrepresenting, in any manner, the reputation of watches
or products or the places where or the length of time during
which they have been manufactured or sold.

14. Representing, directly or by implication, that watches or
products or the services in connection therewith are guaranteed
unless the extent and nature of the guarantee, the identity of
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the guarantor and the manner in which the guarantor will per-
form thereunder are clearly and conspicuously disclosed.

15. Offering for sale or selling watches, the cases or the at-
tached wristbands of which are in whole or in part composed
of base metal which has been treated with an electrolytically
applied flashing or coating of precious metal of less than 114/
1000 of an inch over all exposed surfaces after completion of
all finishing operations, without clearly and conspicuously dis-
closing respectively on both such cases and attached wristbands
or parts that they are base metal which have been flashed or
coated with a thin and unsubstantial coating.

16. Offering for sale or selling watches, the cases or the at-
tached wristbands of which are in whole or in part composed of
base metal which have been treated to simulate precious metal,
without clearly and conspicuously disclosing on both such cases
and wristbands the true respective metal composition of such
cases, wristbands or parts thereof. :

17. Misrepresenting, in any manner, the metal content or
composition of any of respondents’ products.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That respondents notify the Commission at
Jeast thirty (30) days prior to any proposed change in the corporate
- respondent such as dissolution, assignment or sale resulting in the
-emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may af-
fect compliance obligations arising out of the order.

It is further ordered, That the respondents herein shall, within
sixty (60)- days after service upon them of this order, file with the
‘Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

By the Commission, with Commissioner Elman not participating.

I~ THE MATTER OF

PRESSMAN TOY CORPORATION, Docket No. 7067
EMPIRE PLASTIC CORPORATION, Docket No. 7069

DISMISSAL ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC.
2(A) OF THE CLAYTON ACT
Complaints, Feb. 20, 1958—Decision, Oct. 20, 1970

Order reopening the proceedings against two New York City toy manufacturers,
rescinding the Commission’s orders to cease and desist, and dismissing the
complaints against each.
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OrpEr aNp DEcisioN ReopENING PROCEEDINGS, RESCINDING ORDERS
AND Dismissine CoMPLAINTS

The Commission having issued orders to cease and desist against
respondent Pressman Toy Corporation on August 1, 1959 [56 E.T.C.
130], and against respondent Empire Plastic Corporation on July
7, 1958 [55 F.T.C. 103]; and having issued on August 7, 1970, its
order to show cause why these proceedings should not be reopened
for the purpose of rescinding its said orders to cease and desist and
dismissing its complaints; and having served its said order to show
cause upon the respondents; and

The Commission being of the opinion that the order to show cause
raises no substantial issue of fact requiring resolution; and

The Commission for the reasons set forth in its order to show
cause being of the opinion that the public interest will best be served
by reopening the proceedings herein, rescinding its orders to cease
and desist, and dismissing its complaints, :

1t is ordered, That these matters be, and they hereby are, reopened
as to the respondents named herein.

1t is further ordered, That the Commission’s orders to cease and
desist issued against Pressman Toy Corporation August 1, 1959 [56
F.T.C. 130], and against Empire Plastic Corporation July 7, 1958
[55 F.T.C. 103], be, and they hereby are, rescinded as to each re-
spondent, and that the complaints as to such respondents be, and
they hereby are, dismissed.

In THE MATTER OF

WILLIAM A. JONES DOING BUSINESS AS
ILLINOIS COLLECTION SERVICE

CONSENT ORDER, ETC., IN REGARD TO TI-IEVALLEGED VIOLATION OF THE
: FEDERAL TRADE COMMISSION ACT

Docket C-1810. Complaint, Oct. 20, 1970—Decision, Oct. 20, 1970

Consent order requiring a Joliet, Ill., individual engaged in the business of .
operating a debt collection agency to cease using debt collection forms:
which simulates a government document or inaccurately states the rights:
of a creditor against a debtor, using any envelope which appears govern-
mental or has a Washington, D.C., return address without indicating that
it is not from the United States Government, thréatening legal action, and:
threatening to contact delinquent’s debtor’s employer.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that William A. Jones,
an individual doing business as Illinois Collection Service, herein-
after referred to as respondent, has violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

ParacrarH 1. Respondent William A. Jones is an individual doing
business as T1linois Collection Service. The office and principal place
‘of business of Illinois Collection Service is located at 24 West Van
Buren Street, Joliet, Illinois:

Par. 2. Respondent is now, and for some time last past has been,
engaged in the business of operating a debt collection agency.

Par. 3. Respondent solicits and receives accounts for collection
from business and professional people. In the course and conduct of
his business, respondent has engaged, and is now engaged, in com-
mercial intercourse, in commerce, among and between various States
of the United States, including the transmission and receipt of
monies, checks, collection letters and forms, contracts, and other
written instruments. In carrying out his aforesaid collection business,
respondent maintains, and at all times mentioned herein has main-
tained, a substantial course of trade in commerce, as “commerce”
is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of his business as aforesaid, re-
spondent has transmitted and mailed, and has caused to be trans-
mitted and mailed, to alleged delinquent debtors, various forms and
other printed material. '

Typical and illustrative of such forms and material, but not all
inclusive thereof, are the following: :

1. A printed form and a brown window envelope in which the
form is mailed containing the following statements:

Final Demand for the Payment of Debt.

PAYMENT DEMAND

748 Washington Building

Washington, D.C.
NOTICE MAILED FROM WASHINGTON, D.C.,, BY PAYMENT DEMAND.
This Demand is made to give you a last opportunity to pay before action is

taken on said claim.
The Form Enclosed Is Confidential. No One Else May Open.
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Parts of the form are printed in Gothic style type and the form is
similar in appearance to an official or governmental document. The
brown window envelope, with a return address of 748 Washington
Building, Washington, DC, 1s similar in appearance to envelopem
used by governmental agencies for official purposes.

2. The printed form described in subp‘lraomph 1 of this Para-
graph also contains the following statements:

Subject to the Laws of the
STATE OF ILLINOIS
A Creditor may request an Attorney-at-Law to attach Property such as
Automobile, Jewelry, Boat, Live Stock, Crops, Machinery, House, Real
Estate, Bank Account, Bank Vault, Stocks, Bonds and Earnings, Commission
or Salary. .

3. A printed form containing the following statements:
FINAL DEMAND BEFORE SUIT

You are hereby notified that we hold a claim against you in the name of
the above plaintiff for the amount indicated, - and unless payinent or satis-
factory arrangements are made within five days, suit will be instituted for
collection of same.

IT WILL BE NECESSARY TO INFORM YOUR EMPLOYER, IF SATIS-
FACTORY ARRANGEMENTS FOR THE PAYMENT OF THIS ACCOUNT
ARE NOT MADE WITH THIS OFFICE AT ONCE. :

4. A printed form containing the following statements:

PEREMPTORY DRAFT
VALUE RECEIVED

Demand is hereby made upon you for payment, on or before ——————__.____
______________ of the total sum, past due, shown on statement made a part of
this Peremptory Draft.

You are lereby notified that in the event that this Draft is not hoenored
within the time allowed, Statutery Process will be recommended to enforce-
payment, without further notice whatever being sent you.

Par. 5. By and through the use of the statements and representa-
tions quoted under subparagraphs 1 and 3 of Paragraph Four, and
others of similar import and meaning not specifically set forth
herein, respondent represents, directly or by implication:

1. That “Payment Demand” is a bona fide organization authorized
to effect collection of alleged delinquent accounts.

2. That “Payment Demand” is an agency of the U.S. Government
or operates under the aegis of the U.S. Government.

3. That failure of an alleged delinquent debtor to remit money to
respondent will result in the immediate institution of legal action

to effect payment.
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4. That failure of an alleged delinquent debtor to remit money to
lespondent will cause respondent to contact the debtm S employer
in order to effect payment.

PAR 6. In truth and in fact:

“Pm,ment Demand” is not a bona fidc or Umumtlon authol ued to
effect collection of alleged delinquent accounts, but is merely a name
phced on the forms by the supplier thereof. ‘

“Payment Demand” is not an agency of the U.S. Govcmment
and does not operate under the aegis of the U.S. Government.

3. The failure of an alleged dehnquont debtor to remit money to
respondent does not alw(mys result in the immediate institution of
legal action. On the contrary, legal proceedings are not generally
used as a collection device.

4. The failure of an alleged delinquent debtor to remit money to
respondent is not always followed by immediate employer -contact.
On the contrary, employer contact is not generally used as a collec-
tion device. , 3 :

Therefore, the statements and representations as set forth in sub-
paragraphs 1 and 8 of Paragraph Four and in P: 11¢L01aph Fi 1ve here-
of, were, and are, false, misleading, and deceptive.

Par. 7. By and through the use oi the statements and 1epxesonta-
tions quoted under subparagraph 2 of Paragraph Four, respondent
misrepresents and inaccurately states the rights of ereditors under
applicable laws. The sole purpose of said statements and representa-
tions is to coerce and induce alleged delinquent debtors to remit
money to respondent.

Therefore, the aforesaid acts and practices were, and are, unfair,
misleading, and deceptive.

Par. 8. By and through the use of the statements and representa-
tions quoted under subpammaph 4 of Paragraph Four, 1espondgnt
represents that a debt collection form is a “draft” which the recipi-
ent thereof must “honor.” Said form is not a draft and its sole pur-
pose is to coerce and induce alleged delinquent debtors to remit
money to respondent. '

Therefore, the aforesaid acts and practices were, and are, unfair,
misleading, and deceptive.

Par. 9. In the course and conduct of his business as aforesaid, and
at all times mentioned herein, respondent has been, and is now, in
substantial competition, in commerce, with corporations, firms, and
individuals engaged in the business of collecting alleged delinquent
accounts.

Par. 10. The use by respondent of the aforesaid false, misleading,
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-and deceptive statements, representations, and practices has had,
-and now has, the capacity and tendency to mislead members of the
‘public into the erroneous and mistaken belief that said statements
-and representations were, and are, true and into the payment of
alleged delinquent accounts by reason of said erroneous and mis-
‘taken belief. '

Par. 11. The aforesaid acts and practices of respondent, as herein
.alleged, were, and are, all to the prejudice and injury of the public
and of respondent’s competitors, and constituted, and now constitute,
unfair methods of competition in commerce and unfair and decep-
tive acts and practices in cominerce, in violation of Section 5 of the
Federal Trade Commission Act.

DzcisioNn Axp ORDER

The Federal Trade Commission having initiated an investigation
-of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with
a copy of a draft of complaint which the Bureau of Consumer Pro-
tection proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondent
with violation of the Federal Trade Commission Act; and .

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the agreement is for settle-
ment purposes only and does not constitute an admission by the re-
spondent that the law has been violated as alleged in said complaint,
and waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
siolated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the exccuted
consent agreement and having placed said agreement on the public
record for a period of thirty (30) days, now in further conformity
with the procedure prescribed in Section 2.34(b) of its Rules, the
Commission hereby issues its complaint, makes the following juris-
dictional findings, and enters the following order:

1. Respondent William A. Jones is an individual doing business as
INinois Collection Service. The office and principal place of business
of Tllinois Collection Service is located at 24 West Van Buren Street,
Joliet, Illinois.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest. '

: ' ORDER

It is ordered, That respondent William A. Jones, an individual
‘doing business as Illinois Collection Service, or under any other
‘name or names, and respondent’s representatives, agents, and em-
‘ployees, directly or through any corporate or other device, in con-
qection with the solicitation of accounts for .collection or the collec-
tion of, or attempts to collect, alleged delinquent accounts or the ob-
taining of, or attempts to obtain, information concerning alleged
delinquent debtors, in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. Using any debt collection form or other material:

a. Which appears to be, or simulates, an official or govern-
mental form or document; '

b. Which bears the name “Payment Demand” or any
other name which creates the false impresssion that a party
other than respondent is attempting to collect an alleged
debt;

¢. Which misrepresents or inaccurately states the right of
a creditor under State law to attach the real or personal
property, income, wages, or other property of an alleged
delinquent debtor;

d. Which contains a statement of the rights of a creditor
to attach after judgment the real or personal property, in-
come, wages, or other property of an alleged delinquent
debtor without disclosing that judgment may not be entered
against the debtor unless he has first had an opportunity to
appear and defend himself in a court of law: Provided,
however, That it shall be a defense hereunder for respondent

. to establish that a form containing a statement prohibited
by this Paragraph (d) is sent only to debtors against whom
final judgments have been obtained.

9. Using any envelope for debt collection purposes:

a. Which appears to be, or simulates, an official or gov-
ernmental envelope;

b. Which purports to come from a party other than re-
spondent ; ‘

c. Which contains a Washington, D.C., return address
without disclosing in a prominent place, in clear language,
and in type at least as large as the largest type used on

467-207—7T3 -86
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said envelope, respondent’s name and the fact that the en-
closed forms do not come from the United States Govern-
ment ; B

d. Which contains the statement “The Form Enclosed Is
Confidential No One Else May Open” or any statement of
similar import. '

3. Representing directly or by implication, that legal action
will be instituted against an alleged delinquent debtor unless
such legal action will in fact be instituted as represented if the
debtor fails to make payment or otherwise settle his account.

4. Representing, directly or by implication, that an alleged
delinquent debtor’s employer will be contacted unless such ac-
tion will in fact be taken as represented if the debtor fails to
make payment or otherwise settle his account.

5. Falsely representing that a form or notice used for debt
collection purposes is a draft or similar instrument.

It is further ordered, That respondent herein shall, within sixty
(60) days after service upon him of this order, file with the Com-
‘mission a report in writing setting forth in detail the manner and
form of his compliance with this order.

OKC CORP. AND OKLAHOMA LAND AND CATTLE
COMPANY

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7 OF
THE CLAYTON ACT AND THE FEDERAL TRADE COMMISSION ACT

Docket 8802. Complaint, Oct. 17, 1969—Decision, Oct. 21, 1970

Order requiring a Dallas, Tex., producer of portland cement, asphalts, premium
and regular type gasolines, heating oils and various other petroleum
products to divest in its entirety a large New Orleans, La., purchaser of
cement and seller of ready mixed concrete, and not to acquire for the next
10 years without prior approval by the Federal Trade Commission any
corporate (1) producer or seller of ready mixed concrete or concrete
products within respondent’s present or future marketing area for port-
land cement or (2) purchaser of more than 10,000 barrels of portland
cement in any of the five years preceding the merger. The complaint
against the second respondent was dismissed.

COMPLAINT

The Federal Trade Commission having reason to believe that OKC
Corp. (“OKC”), a corporation, acting in combination and concert
with Oklahoma Land and Cattle Company (“Oklahoma”), a corpo-
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ration, has acquired or is attempting to acquire control of Jahncke
Service, Incorporated (“Jahncke”), by obtaining irrevocable proxies
and by purchasing voting common stock of Jahncke; that OKC
plans to acquire the entire business of Jahncke; that this acquisition
violates Section 7 of the Clayton Act, as amended (15 U.S.C. §18);
and that this acquisition, the combination and concerted action on
the part of OKC and Oklahoma and OKC’s plan to acquire the
entire business of Jahncke violate Section 5 of the Federal Trade
Commission Aet, as amended, (15 U.S.C. §45) ; and that a proceed-
ing in respect thereof would be in the public interest, therefore,
pursuant to Section 11 of the Clayton Act, as amended (15 U.S.C.
§21), and Section 5 of the Federal Trade Commission Act (15
U.8.C. §45) issues its complaint, stating its charges in that respect
as follows: _ ' :
L. Definitions

1. For the purpose of this complaint the following definitions
shall-apply : ‘ o )

a. “Portland cement”—Portland cement includes Types I through
V of portland cement as specified by the American Society for Test-
ing Materials. Neither masonry nor white cement is included.

b. “Ready mived concrete”—Ready mixed concrete includes all
portland cement concrete manufactured and delivered to a purchaser
in a plastic and unhardened state. Ready mixed concrete includes
central mixed concrete, shrink mixed concrete and transit mixed con-
crete. ; ‘

c. “Oonstruction Aggregates”™—Construction aggregates are mate-
rials, particles or grains in prescribed gradation or size range such
as sand, gravel, crushed stone and blast furnace slag.

d. “Shells”—Shells are oyster and/or clam shells commercially
dredged and sold.

e. “New Orleans area”—consists of the Parishes of Jefferson, Or-
leans, St. Bernard and St. Tammany, Louisiana. This area corre-
sponds to the Standard Metropolitan Statistical Area (SMSA) as
defined by the Bureau of the Budget.

IT. Corporations Involved
A. OKC Corp.

2. OKC Corp. (“OKC”) is a corporation organized and existing
under the laws of the State of Delaware, with its principal office
located at 1949 North Stemmons Freeway, Dallas, Texas. It was in-
corporated March 12, 1959, under the name Oklahoma Cement Com-
pany. The present name was adopted on January 30, 1967. Among
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its incorporators were Kenneth S. Adams, Sr., the George A. Fuller
Company, Inc., Central States Investment Company and Coastal
States Gas Producing Company. ‘

3. OKC’s principal products are portland cement, asphalts, pre-
mium and regular type gasolines, heating oils and various other
petroleum products. From a two (2) million barrel annual capacity
plant located at Pryor, Oklahoma and terminals located at Wood-
ward and Oklahoma City, Oklahoma, OKC manufactures and sells
portland cement throughout northern Oklahoma, southwestern Kan-
sas, southern Missouri, northern Texas and northern Arksnsas. From
a 1.7 million barrel annual capacity plant at New Orleans, Louisiana,
operating as the Louisiana Cement Company Division of OKC, port-
land cement is manufactured and sold in eastern Texas, Louisiana,
western Mississippi, western Florida and the southern Gulf Coast
area. OKC’s principal classes of customers for its portland cement
are ready mixed concrete companies, oil well servicing companies
and public works projects, and of these, ready mixed concrete com-
panies purchase the largest amount of portland cement from each
of OKC(C’s plants.

4. For the fiscal year ending September 30, 1968, OKC’s total
production of portland cement amounted to 3,400,000 barrels. During
this same fiscal year, OKC’s portland cement producing plants oper-
ated at an average of 91 percent of rated capacity as compared with
85 percent of rated capacity during fiscal year 1967. Limestone de-
posits are owned and used by OKC’s Pryor, Oklahoma plant as the
basic raw material in the manufacture of portland cement. How-
ever, limestone is not available at OKC’s New Orleans, Louisiana
plant and shells are used to replace limestone as the basic raw mate-
rial.

5. The New Orleans area is one of the principal markets for port-
land cement manufactured at OKC’s New Orleans plant. Since it
completed the New Orleans plant in July 1964, OKC has become the
third largest supplier of portland cement to the New Orleans area.
In 1968, this plant shipped 1,548,086 barrels of portland cement
- valued at $5,659,802. Of this total, 966,916 barrels or 62 percent,
valued at $8,776,412 were shipped within the New Orleans area. Its
1968 shipments accounted for approximately 23 percent of the total
shipments of portland cement made into this marketing area. OXC
also purchases large amounts of shells for use as a basic raw mate-
rial in the manufacture of portland cement at its New Orleans,
Louisiana, plant. In 1968, OKC purchased 420,197 tons of shells
valued at $653,514. Its 1968 purchases of shells amounted to approxi-
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mately 7.5 percent of shells sold within 100 miles of New Orleans.
OKC’s largest supplier of shells is Jahncke. ‘

6. A subsidiary of OKC, Okmulgee Refining Co., Inc., operates at
Okmulgee, Oklahoma, a petroleum refinery, purchased from Phillips
Petroleum Company (“Phillips”) in 1966.

7. For the fiscal year ending September 80, 1968, OKC had net
sales of $39,203,178 net income of $2,319,655, and total assets of
$41,299,177. ,

8. At all times relevant herein, OKC was, and is now, a corpora-
tion engaged in commerce, as “commerce” is defined in the Federal
Trade Commission Act and the Clayton Act. '

B. Oklahoma Land and Cattle Company

9. Oklahoma Land and Cattle Company (“Oklahoma’), chartered
in 1960, is a corporation organized and existing under the laws of
the State of Oklahoma with its principal office located in Bartlesville,
Oklahoma. The company is engaged in the ranching business and
owns and operates six large ranches which stock, breed and sell
cattle. Oklahoma sells most of its cattle to livestock commission com-
panies and meat packers in Kansas and Missouri. Oklahoma also
owns, for investment, capital stock in some twelve publicly-traded
corporations amounting in value to between $3,000,000 and $4,000,000.
Such stock is purchased on the open market at market trading prices,
and in all but one instance represents less than 2 percent of the
outstanding shares of stock of each of the corporations in which
Oklahoma has invested.

10. For the year ended December 31, 1968, Oklahoma had current
assets of $3,041,746, current liabilities of $17,300 and total assets of
$6,208,012. It had a consolidated net loss of $10,542 as a result of an
operating loss of $295,824 (cattle) and a non-operating net income of
$285,281 (stock investment). '

11. Oklahoma is the sole, and wholly owned subsidiary of The
Pipe Investment Company (“Pipe”), also of Bartlesville, Okla-
homa. Both companies have the same president. Pipe, incorporated
in the State of Texas on March 21, 1951, is primarily engaged in the
real estate business in the States of Oklahoma, Texas, California and
Florida, and owns oil properties in Texas and Oklahoma. It is
through this company that the Kenneth S. Adams, Sr., family con-
trol Oklahoma.

12. At all times relevant herein, Oklahoma was, and is now, a
corporation engaged in commerce, as “commerce” is defined in the
Federal Trade Commission Act and the Clayton Act.
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C. Jakncke Service, Incorporated

13. Jahncke Service, Incorporated (“Jahncke”), is a corporation
organized and existing under the laws of the State of Louisiana with
its principal office located at 814 Howard Avenue, New Orleans,
Louisiana. ‘

14. Jahncke’s business operations include marine hydraulic dredg-
ing, the dredging and sale of shells, the production and sale of con-
struction aggregates, concrete pipe and other concrete products,
building materials, and ready mixed concrete.

15. Jahncke has been engaged in the production and sale of ready
mixed concrete in the New Orleans area for over thirty years, and
operates seven ready mixed concrete plants in that area. It is the
largest producer of ready mixed concrete in the New Orleans area
having sold over 255,000 cubic yards of ready mixed concrete in
1968. During the same year it purchased over 400,000 barrels of
portland cement from 6 suppliers, including OKC. Its portland
cement consumption in 1968 amounted to 10 percent of the total
shipments into the New Orleans area.

16. Jahncke is also one of the leading producers of construction
aggregates in the New Orleans area, and is one of the leading pro-
ducers of shells, a basic raw material used in the manufacture of
portland cement. In 1968, it produced and sold approximately
1,444,000 cubic yards of shells and 784,988 tons of aggregates. Its
1968 sales of shells accounted for approximately 22 percent of the
total sales of shells within 100 miles of New Orleans.

17. As well as purchasing portland cement in interstate commerce,
Jahncke’s shell and hydraulic dredging operations are carried out
in the Gulf of Mexico and within and among various Gulf Coast
States.

18. For the year ended December 31, 1968, Jahncke had net sales
of $11,476,642, total revenues of $19,144,696 and net income of $177,-
231. Current assets were $6,689,492 and current liabilities were $2,-
008,287.

19. At all times revelant herein, Jahncke was, and is now, engaged
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act and the Clayton Act.

D. Relationship between OKC and Oklahoma

20. Oklahoma and Kenneth S. Adams, Sr., have a close ownership
and business relationship with OKC. Oklahoma is controlled through
its parent company, The Pipe Investment Company, which in turn
is ‘controlled by the Kenneth S. Adams, Sr., family. Oklahoma di-
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rectly owns 15,000 shares of OKC common stock. Kenneth S. Adams,
Sr., was a founder of OKC and was a director of OKC from its
founding in 1959 until he resigned in April 1967. Kenneth S. Adams,
Sr., is a substantial stockholder in OKC. The Adams Trust, Central
States Investment Company, organized for the benefit of Dorothy
Glynn Adams, wife of Kenneth S. Adams, Sr., and their five chil-
dren, holds a very substantial amount of OKC stock. Central States
Investment Company also owned $1 million principal amount of
OKC 514 percent convertible debentures due January 1, 1978. Ken-
neth S. Adams, Jr., is also a substantial stockholder of OKC. Doro-
thy Glynn Adams is also a direct benéficial owner of OKC stock.

ITI. Conspiracy and Acquisition

21. In September 1968, the board of directors of Jahncke voted
against accepting a proposal of OKC to acquire Jahncke. Subse-
quent to September 1968, and continuing to the present time the said
respondents hereinbefore named and described, and each of them,
have by means of agreements and understandings, combined and
conspired and have united in and pursued a planned common course
of netion, reaching beyond State boundaries, by various means and
methods, between and among themselves and others not named
herein, to acquire control of Jahncke, and thereby to hinder, re-
strain, suppress and eliminate competition in the production and
sale of portland cement, shells, ready mixed concrete and construc-
tion aggregates.

22. Pursuant to, and in furtherance and effectuation of the afore-
said agreements, understandings and planned common course of ac-
tion, respondents have engaged in and performed and are now en-
gaging in and performing the following acts and practices among
others: _

(1) Officers and directors of OKC have directly, or indirectly
through duly authorized agents and representatives, solicited share-
holders of Jahncke for the purpose of purchasing Jahncke stock
held by them or urging them to assign their Jahncke voting stock
proxies to Oklahoma.

(2) Officers and directors of OKC have directly, or indirectly
through duly authorized agents and representatives, negotiated
agreements with various major shareholders of Jahncke whereby
irrevocable voting stock proxies have been assigned to Oklahoma in
consideration for future, but presently nonexisting, OKC debentures
and unissued OKC common stock. Such agreements were executed
by certain Jahncke shareholders in New Orleans, Louisiana and



1348 FEDERAL TRADE . COMMISSION. DECISIONS ..
Complaint 77 F.T.C.

thereafter sent to and executed by an officer of Oklahoma at Bartles-
ville, Oklahoma. OKC is not a signatory to such agreements. :

(8) Officers and directors of OKC have directly, or indirectly
through duly authorized agents and representatives, enlisted the aid
of present and former shareholders of Jahncke and brokerage firms
to arrange the purchase of Jahncke stock at premium prices. Such
stock, when purchased, has been placed in the name of Oklahoma or
a common representative for Oklahoma and OKC.

(4) Officers and directors of OKC have directly, or indirectly
through duly authorized agents and representatives, advised a pres-
ent officer of Jahncke that he would be retained in his current posi-
tion, after control was obtained, only upon condition that he sell his
holdings of Jahncke stock to, or grant proxies to, OKC and/or-
Oklahoma.

(5) OKC has directly, or indirectly provided funds for the pur-
chase of Jahncke stock at excessive prices in furtherance of the con-
tinuing plan to acquire control of Jahncke. v

(6) Oklahoma, which had a consolidated net loss for each of the
calendar years 1967 and 1968, and which had hitherto owned less
than two percent of the issued and outstanding stock of each cor-
poration in which it had invested, obtained bank loans totaling over
three million dollars, which together with other funds have been
and are being used to purchase substantial amounts of Jahncke
stock.

(7) Oklahoma, through its common representative with OK.C, pur-
chased several thousand shares of Jahncke stock for a price in ex-
cess of the market price for such stock, wherecas it had consistently
paid market prices for shares of stock of other corporations in which
it has invested.

(8) Subsequent to the above acts and practices, OXC for the first
time made public, by filing a prospectus with the Securities & Ex-
change Commission and by press releases and letters sent to Jahncke:
shareholders, its plan to acquire the business of Jahncke.

IV. Nature of Trade and Commerce

A. Portland Cement

23. Portland cement is a material which in the presenee of water
binds aggregates, such as sand and gravel, into concrete. Portland
cement is an essential ingredient in the manufacture of concrete and
it represents about 60 percent of the material cost and over one-third
of the total cost of manufacturing, distributing and selling ready
mixed concrete, the only form in which concrete is sold as a com-
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modity. Finished portland cement is a perishable product if ex-
posed to moisture. It is sold primarily in bulk, with a small portion
'sold in bags, and none being sold in barrels, the latter term simply
representing the common unit of measure. It is a homogeneous
product having little utility alone which is manufactured to stand-
-ard and rigid specifications and, in general, the product of one plant
is physically substitutable for the product of another.

24. The portland cement industry in the United States is sub-
-stantial. In 1968, there were about 50 portland cement companies in
‘the United States operating approximately 184 plants. Total ship-
ments of portland cement in that year amounted to approximately
-407 million barrels, valued at about $1.3 billion. There are no cement
.companies serving the entire United States, but the larger com-
panies, through a network of geographically scattered plants, cover
‘major portions of the country. The effective marketing area of a
-cement, plant is geographically limited by high shipping costs in re-
lation to product value. Markets for portland cement are therefore
primarily local or regional rather than national in scope, and pro-
.duction plants are widely scattered to serve the available markets.
Availability of raw materials, such as limestone or shells, is a sig-
nificant factor in the location of portland cement plants.

25. Portland cement manufacturers sell their portland cement to
-consumers such as ready mixed concrete companies, concrete product
‘manufacturers, contractors and building material dealers. On a na-
‘tional basis, approximately 60 percent of all portland cement is
shipped to firms engaged in the production and sale of ready mixed
-concrete. However, in heavily populated metropolitan areas, the per-
-centage of portland cement consumed by ready mixed concrete com-
panies is generally higher. In general, portland cement consumers
have not been integrated or affiliated with portland cement manu-
facturers. Bach has operated independently on a vendor-vendee .
basis.

26. In recent years, there has been a significant trend of mergers
and acquisitions by which ready mixed concrete companies in major
metropolitan markets in various portions of the United States have
‘become integrated with portland cement companies. Since 1959, there
have been at least 40 such acquisitions.

27. Each vertical merger or acquisition which occurs in the port-
Jand cement industry potentially forecloses competing portland ce-
ment manufacturers from a segment of the market otherwise open
‘to them and places great pressure on competing manufacturers like-
wise to acquire portland cement consumers in order to protect their
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markets. Thus, each such vertical acquisition may form an integral
part of a chain reaction of such acquisitions—contributing both to
the share of the market already foreclosed, and to the impetus for
further such acquisitions.

B. Shells

28. Shells dredged from the water bottoms surrounding New Or-
leans are a basic raw material used in the manufacture of portland
cement in that area. Portland cement plants located in areas adjacent
to the Gulf of Mexico are substantial consumers of shells. Other
purchasers of shells include aluminum companies, road building and
pipeline contractors, offshore drilling companies, asphalt producers
and concrete producers.

29. There are only four principal producers and sellers of shells in
the New Orleans area, including Jahncke. Competition in the sale
of shells is based principally upon price. As in the portland cement
industry, freight costs, which vary according to water, rail and truck
transportation, and location of competitors, are important factors
limiting the geographic area within which a shell producer is able to
compete. Due to these factors and the unique locations of the product,
shell producers in the New Orleans area generallv do not market
shells produced in this area further than an outer limit of one hun-
dred miles from New Orleans.

30. The shell dredging industry surrounding New Orleans is sub-
stantial. It is characterized by high entry barriers from the stand-
point of cost of entry and time required to procure the necessary,
custom-made equipment.

31. Each vertical merger or acquisition which occurs in the shell
dredging industry surrounding the New Orleans area potentially
forecloses competing shell dredgers from a segment of the marlket
otherwise open to them, and may cause great pressure on other shell
consumers likewise to acquire shell producers in order to protect
their sources of supply, or on other shell producers likewise to ac-
quire shell consumers in order to protect their markets. Thus, each
such vertical acquisition may form an integral part of a chain reac-
tion of such acquisitions contributing both to the share of the market
already foreclosed, and to the impetus for further such acquisitions.

C. Ready Mized Concrete

32. Concrete is made by mixing portland cement, and sand and
gravel, or other aggregate, with water so as to cause the cement to
set and bind the entire mass into a hard product resembling stone.
The characteristics of the finished product, particularly its strength,
are affected by the proportion of cement used in the mixture.
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.33. Ready mixed concrete production constitutes a substantlal
specialized . manufacturmg industry. There are over 4,000 establish-
ments engaged in the production of ready mixed concrete in the
- United States which in 1967 produced approximately 167 million
cubic yards of concrete valued in excess of $2 billion. Most ready
mixed concrete producers are relatively small, single plant operators
who compete in limited geographic areas, rarely reaching beyond a
single metropolitan area. Size is usually determined by the number
of plants operated rather than the size of a particular plant. The
additional plants are strategically located so as to serve the various
parts of the local area conveniently, quickly and economically.

34. The effective marketing area for the sale of ready mixed con-
crete is limited by such factors as the perishability of the product,
time-placement requirements, licensing restrictions, transportation
costs, delivery schedules and service requirements. Markets for ready
mixed concrete are centered in metropolitan areas where the concen-
tration of population and construction cause the greatest demand
for this product.

D. Construction Aggreqates

35. Construction aggregates are materials with which portland
cement is combined in the presence of water to form concrete. They,
like portland cement, are an essential ingredient in the manu-
facture of concrete and represent an appreciable amount, between
25 percent to 40 percent of the raw material costs of manufacture of
rwdy mixed concrete. Aggregates are also used by themselves as

ases and subbases for Ioads and as fill material in construction
p1ogects and are a basic construction raw material. Concrete pro-
ducers are substantial consumers of aggregates. Other purchasers of
construction aggregates include concrete product manufacturers,
road building contractors and construction centractors.

36. Construction aggregate production constitutes a substantial,
specialized industry. There are over 6,000 plants engaged in the
production of construction aggregates in the United States which in
1967 produced approximately 1,400,000,000 tons of construction ag-
gregates valued in excess of $1.7 billion.

37. Low value in relation to shipping costs generally prevents
construction aggregates from being shipped over long distances. The
effective marketing area for construction aggregates is also limited
by the location of deposit sites, location of competitors and the loca-
tion of areas of demand. Markets for construction aggregates are
centered in metropolitan areas where the concentration of population
and construction cause the greatest demand for aggregates. Jahncke
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is one of the largest producers of construction aggregates in the New
Orleans area, and although it sells such aggregates in a 22 parish
area contiguous to New Orleans, at least 75 percent of its sales are
made in the New Orleans area.

38. A merger or acquisition which occurs between a portland ce-
ment producer and a construction aggregates producer may create a
decisive competitive advantage in the surviving company in compe-
tition with other mnon-aligned portland cement producers and/or
construction aggregates producers. A merger or acquisition between
8 portland cement producer and a producer of construction aggre-
gates, which is likewise a major producer of ready mixed concrete,
would not only create the anticompetitive situations referred to in
Paragraph 27 above, but may also impose an overwhelming com-
petitive advantage over competing non-integrated ready mixed con-
crete companies, thereby compelling them to seek vertical acquisi-
tions with other portland cement or construction aggregate pro-
ducers.

V. Effects of the Conspiracy and Acquisition

39. The effects of the conspiracy and acquisition by respondents of
the substantial amount of the voting proxies and common stock of
Jahncke, and the plan to acquire the business of Jahncke may have
the tendency to hinder, prevent and restrain competition, and both
in themselves and by aggravating the trend of vertical mergers and
acquisitions, may be substantially to lessen competition or to tend to
create a monopoly in the manufacture and sale of (1) portland ce-
ment, (2) ready mixed concrete, (3) shells, and (4) construction
aggregates in the United States as a whole and various parts there-
of, including the New Orleans area, and the one hundred mile area
within a radius of New Orleans, in the following ways, among
others:

a. OKC’s competitors have been and/or may be foreclosed from a
substantial segment of the market for portland cement.

b. Jahncke’s competitors have been and/or may be foreclosed
from a substantial segment of the market for shells.

c. The ability of OKC’s non-integrated competitors effectively to
compete in the sale of portland cement, shells, construction aggre-
gates and/or ready mixed concrete has been and/or may be sub-
stantially impaired. '

d. The ability of Jahncke’s non-integrated competitors effectively
to compete in the sale of ready mixed concrete, and/or shells has
been and/or may be substantially impaired.
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e. Concentration in the production and sale of shells, already
oligopolistic in nature, has been and/or may be increased.

f. The entry of new portland cement, shells, construction aggre-
gates and/or ready mixed concrete competitors may have been and/
or may be inhibited or prevented.

g. Present competitors in the sale of portland cement, shells, con-
struction aggregates and/or ready mixed concrete have been and/or
may be compelled to withdraw or diminish their competitive efforts.

h. OKC’s and/or Jahncke’s non-integrated competitors have been
and/or may be pressured into making vertical mergers or acquisi-
tions.

1. The production and sale of ready mixed concrete, usually a de-
centralized, locally controlled, small business industry, may become
concentrated in the hands of a relatively few manufacturers of port-
land cement.

j- Jahncke’s ability and viability to compete in the sale of con-
struction aggregates, ready mixed concrete and shells has been and/
or may be hindered, restrained or suppressed by dissatisfaction and
uncertainty of employment by its key personnel, and/or by customer
refusal to enter into contracts with a management which is and/or
may be subject to abrupt change.

V1. Violations Charged

40. OKC’s and Oklahoma’s acquisition of the voting proxies and
shares of the common stock of Jahncke constitute a violation of Sec-
tion 7 of the Clayton Act, as amended, and Section 5 of the Federal
Trade Commission Act.

41. OKC’s plan to acquire the business of Jahncke and its acts
and practices in connection therewith constitute a violation of See-
tion 5 of the Federal Trade Commission Act.

42. The acts, practices and courses of conduct engaged in, followed
and pursued by respondents, and the combination, conspiracy, agree-
ment or common understanding entered into or reached between and
among the respondents and others not parties hereto, and the acts
and practices and methods, as hereinbefore alleged, are all singularly
and collectively unfair and to the prejudice of the public policy as
enunciated in the Clayton Act, as amended, specifically Section 7
thereof, because of their dangerous tendency and probability to
cause or bring about the effects on competition and hindrances and
restraints on trade and commerce as heretofore alleged, and thereby
constitute unfair methods of competition and unfair acts and prac-
tices in commerce within the meaning of Section 5 of the Federal
Trade Commission Act, as amended.
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Mr. Edward H. McGrail and
the complaint. ‘

Sullivan & Oromwell, New York, N.Y., by Mr. John F. Arning,
Mr. Robert G. Sugarman, and Mr. Charles P. Buss, 11, for respond-
ent OKC Corp.; and . '

Stone, Pigman, Walther, Wittmann & Hutchinson, New Orleans,

La., by Mr. Ewell P. Walther, Jr., for respondent Oklahoma Land
and Cattle Company.

M. Robert J. Fulgency supporting

Inrriar Deciston BY Epwarp Crekr, Hearine ExAMINER
SEPTEMBER 3, 1970

PRELIMINARY STATEMENT

" The Federal Trade Commission on October 17, 1969, issued its com-
plaint in this proceeding charging that OKC Corp. (hereinafter
referred to as “OKC”), a corporation, acting in combination and
concert with Oklahoma Land and Cattle Company (hereinafter re-
ferred to as “Oklahoma”), a corporation, has acquired or is attempt-
ing to acquire control of Jahncke Service, Incorporated (hereinaiter
referred to as “Jahncke”), by obtaining irrevocable proxies and by
purchasing voting common stock of Jahncke, that OKC plans to ac-
quire the entire business of Jahncke; that the acquisition violates
Section 7 of the Clayton Act, as amended (15 U.S.C. Sec. 18) ; and
that the acquisition, the combination and concerted action on the part
of OKC and Oklahoma, and OKC’s plan to acquire the entire busi-
ness of Jahncke violates Section 5 of the Federal Trade Commission
Act, as amended (15 U.S.C. Sec. 45).

The complaint alleges that the acquisition and conspiracy may
have serious anticompetitive effects in the production and sale of
portland cement, ready-mixed concrete, shells, and construction ag-
gregates. It is alleged that such effects may occur in the United
States as a whole, and various parts thercof, including the New
Orleans area, and the area within a 100 mile radius of New Orleans.

Tt is alleged that among the anticompetitive effects which may
occur, are the following: ‘

(1) OKC(’s competitors have been and/or may be foreclosed from
a substantial segment of the market for portland cement; (2)
Jahncke’s competitors have been and/or may be foreclosed from a
substantial segment of the market for shells; (3) The ability of
OKC’s nonintegrated competitors effectively to compete in the sule
of portland cement, shells, construction aggregates and/or ready-
mixed concrete has been and/or may be substantially impaired;
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(4) The ability of Jahncke’s nonintegrated competitors effectively
to compete in the sale of ready-mixed concrete, and/or shells has been
and/or may be substantially impaired; (5) Concentration in the
production and sale of shells, already oligopolistic in nature, has
been and/or may be increased; (6) The entry of new portland ce-
ment, shells, construction aggregates and/or ready-mixed concrete
competitors may have been and/or may be inhibited or prevented ;
(T) Present competitors in the sale of portland cement, shells, con-
struction aggregates and/or ready-mixed concrete have been and/or
may be compelled to withdraw or diminish their competitive efforts;
(8) OKC’s and/or Jahncke’s nonintegrated competitors have been
and/or may be pressured into making vertical mergers or acquisi-
tions; (9) The production and sale of ready-mixed concrete, usually
a decentralized, locally controlled, small business industry, may be-
come concentrated in the hands of a relatively few manufacturers
of portland cement; (10) Jahncke’s ability and viability to compete
in the sale of construction aggregates, ready-mixed concrete and
shells has been and/or may be hindered, restrained or suppressed by
dissatisfaction and uncertainty of employment by its key personnel,
and/or by customer refusal to enter into contracts with a manage-
nwent swhich is and/or may be subject to abrupt change.

Answers were filed by respondents on December 1 and 2, 1969,
which denied violating the statutes as charged and denied most of
the allegations of the complaint.

Five prehearing conferences were held in this matter between De-
cember 10, 1969, and May 15, 1970, at which general preliminary
matters were resolved, including clarification of issues through ex-
planation of allegations and additional admissions of allegations.
Agreements were reached regarding various matters and exhibits
were received in evidence. Respondents secured information from
portland cement producers, shell producers, and limestone producers
by using pretrial discovery procedures.

Any motions not heretofore or herein specifically ruled upon, either
directly or by the necessary effect of the conclusions in this initial
decision, are hereby denied.

The allegations concerning aggregates were withdrawn by counsel
supporting the complaint because Jahncke sold its major aggregates
operation in October 1969.

Hearings in this matter began in New Orleans, Louisiana, on
June 9, 1970, closed on July 27, 1970, in Washington, D.C. With the
consent of the parties, official notice may be taken of “Fconon:ic Re-
port on Mergers & Vertical Integration in the Cement Industry.” o
staff report to the Federal Trade Commission.



1356 “ ' FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 7 P.T.C.

The abbreviations used herein are:

Comp.—Complaint.

Ans—Answer to complaint.

CX—Commission Exhibit.

RX—Respondents Exhibit.

- Tr.—Transcript of testimony and of prehearing conferences.

CPF—Counsel Supporting the Complaint’s- Proposed IFindings,
Conclusions, and Order. Numbers used are numbers of the proposed
findings. '

RPF—Respondents’ Proposed Findings of Fact, Conclusions of
Law and Order. Numbers used are numbers of proposed findings.

RB—Respondents’ Brief. Numbers used are page numbers.

RRB—Respondents’ Reply Brief and Exceptions. Numbers used
are page numbers. ‘

RRB-EX.—Exceptions (incorporated in and made a part of Re-
spondents’ Reply Brief. Numbers used are page numbers followed by
the letter “a.”

CRB—Counsel Supporting the Complaint’s Reply to Respondents’
Proposed Findings of Fact, Conclusions of Law and Brief. The
numbers used are page numbers.

The terms defined in Paragraph 1 of the complaint have the same
definition and meaning in this initial decision, unless otherwise
noted.

This proceeding is before the hearing examiner for final considera-
tion upon the complaint, answers, testimony and other evidence, and
proposed findings of fact and conclusions filed by counsel for re-
spondent and by counsel supporting the complaint. Consideration has
been given to the proposed findings of fact and conclusions submitted
by both parties, replies thereto, briefs and oral argument and all pro-
posed findings of fact and conclusions not hereinafter specifically
found or concluded are rejected as being inaccurate or as not being
necessary or material, and the hearing examiner, having considered
the entire record herein, makes the following findings of fact, and
conclusions drawn therefrom, and issues the following order:

FINDINGS OF FACT

The Respondents
A. OKC Corp.

1. OKC Corp. is a Delaware corporation with its principal office
located abt 1949 North Stemmons Freeway, Dallas, Texas. It was in-
corporated March 12, 1959, under the name Oklahoma Cement Com-
pany. The present name was adopted on January 30, 1967. Among its



OKC CORP. AND OKLAHOMA LAND AND CATTLE Cco. 1357
1342 Initial Decision

founders were Kenneth S. Adams, Sr., the George A. Fuller Com-
pany, Inc., Central States Investment Company and Coastal States
Gas Producmg Company. (Ans. par. 2; Tr. 9.)

2. OK(C’s principal products are portl:md cement, asphalts, p1 emi-
um and regular type gasolines, heating oils, and various other pe-
troleum products. From a 2 million barrel annual capacity plant lo-
cated at Pryor, Oklahoma, and terminals located at Woodward and
Oklahoma City, Oklahoma, OKC manufactures and sells portland
cement in all of Oklahoma except the southeast and southwest.
corners, southern Kansas, southern Missouri, northern Texas, the.
Texas Panhandle and northern Arkansas. From a 1.7 million barrel
annual capacity plant at New Orleans, Louisiana, operating as the
Louisiana Cement Company Division of OKC, portland cement is.
manufactured and sold in eastern Texas, Louisiana, western Missis-
sippi, western Florida and the southern Gulf Coast area. OKC’s.
principal classes of customers for its portland cement are ready
mixed concrete companies, oil well servicing companies, public works:
projects, lumber yards and oil field pipe coating companies, and of
these, the ready-mixed companies purchase the largest amount of
portland cement from each of OKC’s plants. (Ans. par. 3.)

3. For the fiscal year ending September 30, 1968, OKC’s total
production of portland cement amounted to 3,400,000 barrels. During
that same fiscal year, OKC’s portland cement producing plants op-
erated at an average of 91% of rated capacity as compared with
85% of rated capacity during fiscal 1967. Limestone deposits are
owned and used by OKC’s Pryor, Oklahoma plant as a basic raw
material in the manufacture of portland cement. OKC’s New Or-
leans, Louisiana plant uses shell in place of limestone as a basic
raw material. (Ans. par. 4.)

4. The New Orleans metropolitan area is one of the principal mar-
kets for portland cement manufactured at OKC’s New Orleans plant.
Since it completed the New Orleans plant in July 1964, OKC has be-
come the third largest supplier of portland cement to the New Or-
leans area. In 1968, this plant shipped 1,548,086 barrels of portland
- cement valued at $5,659,802. Of this total, 966,916 barrels or 62%,
valued at $3,776,412 were shipped within the New Orleans metropoli-
tan area. Its 1968 shipments accounted for approximately 23% of
the total shipments of portland cement made into this marketing
area. OKC also purchases large amounts of shell for use as a basic
raw material in the manufacture of portland cement at its New
Orleans, Louisiana plant. In 1968, OKC purchased 420,197 tons of
shell valued at $653,514. Its 1968 purchases of shell amounted to ap-
proximately 7% of shell sold within 100 miles of New Orleans.

467-207—73——87
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OXC’s largest supplier of shell is Jahncke. (Ans. par. 5; CX 81, 82;
RX 5, 6.)
- 5. OKC’s consolidated net sales for fiscal 1968 totaled $39,203,178
of which $10,553,437 was derived from its cement operations, the
remainder being derived from its wholly owned subsidiaries. OKC’s
consolidated net income for 1968 totaled $2,319,655 of which $1,649.-
612 was derived from its cement operations, the remainder being
derived from its wholly owned subsidiaries. In 1968, OKC had total
assets of $41,229,177 of which $33,287,781 were attributable to its ce-
ment operations, the remainder attributable to its Wholly owned sub-
sidiaries. (Ans. par. 7.)

6. At all times relevant herein, OKC was, and is now, a corpora-
tion engaged in commerce, as “commerce” is defined in the Federal
Trade Commission Act and in the Clayton Act. (Ans. par. 8.)

B. Oklahoma Loand and Cattle Company

7. Oklahoma Land and Cattle Company chartered in 1960, is a
corporation organized and existing under the laws of the State of
Oklahoma with its principal office located in Bartlesville, Oklahoma.
The company is primarily engaged in the ranching business and
owns and operates six large ranches which stock, breed, and scll
cattle. (Ans. par. 9.) It is also engaged in the purchase and sale of
securities. (Tr. 320-21.)

8. On December 31, 1968 (Tr. 30-31), Oklahoma owned. 15,000
shares of OK(’s common stock. Since then it has acquired an addi-
tional 36,405 shares of OKC’s common stock and $3,044,800 in princi-
pal amounts of 8.5% subordinate debentures of OKC as a result of
Oklahoma’s having tendered its Jahncke common and preferred
stock to OKC in exchange for these OKC securities, pursuant to
OKC’s May 14, 1969, exchange offer to all of the shareholders of
Jahncke. (Ans. par. 9.)

9. Oklahoma also owns, for investment, cnpitdl stock in some 11
other publicly traded corporations amounting in value to between
$3,000,000 and $4,000,000. Such stock is pulchfvsed on the open mar-
ket at market trading prices and in all but one instance represents
less than 2% of the outstmmling shares of stock of each of the cor-
porations in which Oklahoma has invested. (CX 26A-H; Tr. 28;
Ans. par. 9.)

10. For the year ended December 31, 1968, Oklahoma had current
assets of $3,041,746, current liabilities of $17,300 and total assets of
$6,208,012. Tt had a consolidated net loss of $10,542 as a result of an
operating loss of $295,824 (cattle) and a nonoperating net income of
%985.981. which was earned by stock investments. (Ans. par. 10.)
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11. Oklahoma is the sole and wholly owned subsidiary of the Pipe
Investment Company (hereinafter referved to as “Pipe”), also of
Bartlesville, Oklahoma. Both companies have the same president.
Pipe, incorporated in the State of Texas on March 21, 1951, is pri-
marily engaged in the real estate business in the States of Oklahoma,
Texas, California and Florida, and owns oil properties in Texas and
Oklahoma. All the outstanding stock of Pipe is owned by Dorothy
Glynn Adams, Steven S. Adams and W. A. Hensley, as trustee for
Kenneth G. Adams, Gary C. Adams and Stephanie I.. Adams. (Ans.
par. 11.)

12. At all times relevant herein, Oklahoma was, and is now, a
corporation engaged in commerce, as “commerce” is defined in the
Federal Trade Commission Act and the Clayton Act. (CX 46A-G)

The Acquired Corporation

A. Jahncke Service, Incorporated

18. Jahncke Service, Incorporated, is a corporation organized and
existing under the laws of the State of Louisiana, with its principal
office located at 814 Howard Avenue, New Orleans, Louisiana. (Ans.
par. 13.)

14. Jahncke’s business operations include marine hydraulic dredg-
ing, the dredging and sale of shell, the production and sale of con-
struction aggregates, concrete pipe and other concrete products,
building materials, and ready-mixed concrete. (Ans. par. 14.)

15. Jahncke has been engaged in the production and sale of ready-
mixed concrete in the New Orleans area for over 30 years, and during
1967, it operated seven ready-mixed concrete plants in that area, and
during 1968, five such plants. It is the largest producer of ready-
mixed concrete in the New Orleans area, having sold over 255,000
cubic yards of ready-mixed concrete in 1968. During the same year,
it purchased over 400,000 barrels of portland cement from six sup-
pliers, including OKC. Its portland cement consumption in 1968
amounted to 10% of the total shipments into the New Orleans area.
{Ans. par. 15; CX 58B-C, 57B, 85.)

16. Jahncke is also one of the leading producers of shell, a basic
raw material used in the manufacture of portland cement. in the
New Orleans area. In 1968, Jahncke produced and sold 1,572.622
cubic yards of shell. Tts 1968 sales of shell accounted for approxi-
mately 23% of the total sales of shell within 100 miles of New Or-
leans. (Tr. 1007-08; CX 61A-B, 88A-99A.)

17. As well as purchasing portland cement in interstate commerce,
Jahneke’s shell and hydraulic dredging operations are carried out
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m the Gulf of Mexico and within and among the various Gulf Coast
states. (Ans. par. 17; CX 164, 52; Tr. 410.)

18. For the year ended December 31, 1968, Jahncke had net sales
of $11,476,642, total revenues of $19,144.696 and net income of
$177,231. Curl ‘ent assets were $6,689,492, and current liabiilties were
$2,008,287. (CX 53A-M.)

19. At all times relevant herein, Jahncke was, and is now, enoaored
in commerce, as “commerce” is defined in the Federal Trade Comnus-
sion Act and the Clayton Act. (Ans. par. 17, 19; CX 16A, 52; Tr.
410.)

20. In 1969 OKC Corp. acquired approximately 88% of the out-
standing common stock and 100% of the preferred stock of J ahncLe,
and assumed control of Jahncke. (CX 105, p. 3.)

The Combination and the Acqu1s1t10n

A. OK(’s Formal Proposal to Acquire Jahncke

21. Prior to September 1968, Mr. Cloyce Box, chairman of the
board of directors of OKC Corp, initiated dlscussmn with Jahncke
management for the acquisition of that company by OKC and re-
quested that the OKC offer be presented to the Jahncke board of di-
rectors. Such formal proposal was presented by Mr. Box to the
Jahncke board of directors at their meeting held on September 23,
1968. The proposal was made that OXC would acquire Jahncke on
the basis of three shares of Jahncke stock in exchange for one share
of OKC stock. (H. Jahncke, Sr., Tr. 888-89; CX 48D) Mr. Donald
Baxter, executive vice president in charge of finance for OXC ac-
companied Mr. Box at this presentation to the Jahncke board of
directors. (Tr. 389, 241.)

22. The offer by OKC was turned down by the Jahncke board of
directors and reflected in the minutes of a meeting of the Jahncke
board of directors. (CX 48D.) Mr. Herbert Jahncke, Sr., then presi-
dent and chairman of the board of Jahncke, advised Mr. Box after
this meeting that the Jahncke board of directors had turned down
the OKC offer. (Tr. 390) Mr. Donald Baxter was also aware that the
Jahncke board of directors had turned down the OKC offer. {Tr.
987.)

- 23. A month after the September 23, 1968, meeting of the Jahncke
board of directors, Mr. Box made another proposal to Ierbert
Jahncke in private discussions. (Tr. 241, 391.) As near as Mr.
Jahncke could recall, the subsequent proposal by Mr. Box would
have guaranteed Jahncke stockholders a value of $15 per share in
OKC stock. During these discussions, Mr. Jahncke pointed out to
Mr. Box that the acquisition of Jahncke by OXC might be in viola-
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tion of the laws within the jurisdiction of the Federal Trade Com-
mission, but Mr. Box felt that this could be “cured” by divestiture
of Jahncke’s ready-mixed concrete business. This later proposal by
Mr. Box was also turned down by Mr. Jahneke. (Tr. 391-92; CX 1,
p. 13.)

24. After Jahncke had rejected the OKC offer (Tr. 290) there
were constant off and on discussions between Mr. Box and Mr. Baxter
of various other proposals to acquire Jahncke. (Tr. 287.) These dis-
cussions were of a confidential nature between “Cloyce and myself,”
and reflected in “confidential” memoranda. (Tr. 291; CX 7A-B, 8A-
B.) The reason for the “confidential” memoranda was that “There
is no point in us spreading information of a confidential nature
throughout the company’s files.” (Tr. 291.) Although Mr. Box could
not recall whether he had ever received any decision on OK(’s offer
to acquire Jahncke, his subsequent discussions with Mr. Jahncke as
well as the memoranda, dated in December 1968, between Mr. Baxter
and Mr. Box indicate that Mr. Box was well aware that OK(’s offers
had been turned down by Jahncke and showed OK(’s continued de-
termination to acquire Jahncke. (CX 7A-B; 8A-B; Tr. 243.)

B. COlose Relationship Between Mr. Bow, Mr. Kenneth S. Adams,
Sr., and OKCO

25. On January 2, 1969, several weeks after the last memorandum
from Mr. Donald Baxter to Mr. Box in which was discussed further
proposals for acquiring Jahncke (CX 8A-B), Mr. Box contacted
Mr. Herbert Jahncke, Sr., to determine whether Mr. Jahncke would
have any objections to having Mr. Kenneth S. Adams, Sr., as a
stockholder of Jahncke, and he mentioned that Mr. Adams was pos-
sibly interested in purchasing the Jahncke stock held by the Ideal
Basic Industries, Inc. (CX 48F-G.)

26. Mr. Kenneth S. Adams, Sr., was the former president and
chairman of the board of directors of the Phillips Petroleumn Com-
pany and retired as a director of that company on April 29, 1970.
(Tr. 343.) He is a long standing business and personal friend of
Mr. Box.

27. Mr. Adams was one of the founders of OKC (formerly known
as the Oklahoma Cement Company) and was a director of that com-
pany from its inception in 1959 until 1967. Although Mr. Adams did
not personally contribute any funds to the founding of OKC, a trust
company, Central States Investment Company, set up for the benefit
of his family, did initially purchase over 100,000 shares of OKC
stock, “. . . the same proportion that the other individuals pur-
chased at that respective time.” (Ans. par. 20; Tr. 347-49.)
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28. Central States Investment Company (“Central”) is a corpora-
tion whose stock is owned by members of the Adams’ family, and
was organized to engage in the purchase of securities, office buildings,
and land. It owns investments and securities of many different cor-
porations, and other businesses that do not have listed stock. (Tr.
345) On May 4, 1964, OKC sold $1,000,000 of its 514% Convertible
~ Subordinated Debentures due January 1, 1978, to Central, which
debentures are initially convertible into 66 666 shares of OKC com-
mon stock. (CX 19, p. 15.) These debentures are still held by Central
in addition to 124,140 shares of OKC common stock. (Ans. par. 20.)

29. Pipe Investment Company is another Adams trust company
established for the benefit of Mrs. Kenneth S. Adams, Sr., and her
minor children, and organized to engage in the purchase of land and
other corporate busmesses and to invest funds to make a profit to
build up an equity. (CX 46D; Tr. 344.) It does not own any stock
in OKC but may have at one tlme (Tr. 238.) »

30. Central, Pipe, and Oklahoma all have the same president, Wil-
lam A. Hensley, and are all located in the same office building on
the same floor in Bartlesville, Oklahoma. (Tr. 318.)

31. As well as Central and Oklahoma owning substantial amounts
of stock in CKC, Mr. Kenneth S. Adams, Sr., three other Adams
family trusts, and Kenneth 5. Adams, Jr., also own stock in OKC.
(Tr. 346; Ans. par. 20; CX 6.)

32. Mr. Kenneth S. Adams, Sr., as “a total entity” had substan-
tial stock in OXC whether personally, his family or family trusts.
It was all his interest. (Tr. 236-37.)

33. In October 1966, OKC purchased a petroleum refinery located
near Okmulgee, Oklahoma, from Phillips Petroleum Company. Mr.
Kenneth S. Adams, Sr., was then chairman of the board and chief
finance officer of Phillips Petroleum Company, and was a director
of Phillips Petroleum until April 1970. (Tr. 343; CX 1, pp. 52-33.)

34. Under an agreement dated June 27, 1967, among OKC, Bayou
Refining Co., Inc., and Ada Oil Company, OKC arranged the financ-
ing for a refinery to be constructed by Bayou Refining Co., Inc., at
Pasadena, Texas. (CX 1, p. 33.) Mr. K. S. Adams, Jr., owns Ada
il Company, and Bayou Refining Co., Inc., is a subsidiary or af-
filiate of Ada. (Tr. 239.) Mr. Box was a director of Ada Oil Com-
pany as was another officer of OKC. (Tr. 380.)

35. The George A. Fuller Company, Inc., a general construction
company, was also one of the founders, or organizers, of OXC. (Tr.
230.) Prior to the liquidation of this company, and its acquisition by
B.C.LL.M., Inc., in 1965, Oklahoma Land and Cattle Company held
stock in this company and still does pending complete liguidation.
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The former George A. Fuller Company Inc. is now Lnown as Gafulco
Company, Inc. (CX 26F; Tr. 233-34.)

36. In 1965, Mr. Box was one of the four organizers of B.C.L.M,,
Inc., who acquired the George A. Fuller Company, Inc. The initials
of the company represented Mr. Box, Mr. Trammell Crow, Mr. Law-
son, and Mr. Moore. (Tr. 233-34.) Mr. Box became Vice‘president of
the George A. Fuller Company, Inc., at that time, and in November
1966, he becmme chairman and chief executlve oﬁicur of that company.
He held this position as well as that of chairman of the board of
OKC at the same time. (CX 1, pp. 87-38.) Both Central States In-
vestment Company and the George A. Fuller Company, Inc., are sub-
stantial stockholders in OKC. (Ans. par. 20; CX 1, p. 41.) Other
officers of OKC have alternately held various offices in the George A.
Fuller Company, Inc. (CX 1, pp. 87-38, 6; Tr. 236.)

37. In December 1968, Jahncke entered into negotiations with the
J. Ray McDermott & Co., Inc., for a merger between that company’s
subsidiary, Associated Pipe Line Contractors, Inc. (hereinafter re-
ferred to as “Associated”), and Jahncke. (Tr. 530.) It was the
judgment and opinion of the then president of Jahncke, Herbert
Jahncke, Sr., that such a merger would be beneficial to the Jahncke
Company. (Fl 395.)

88. The treasurer of Jahncke also considered this a beneficial
merger for Jahncke. Jahncke’s earnings were down, the earnings of
the Associated were good, and the two companies would complement
one another and enjoy considerable work. (Tr. 531.)

C. Background to the Purchase of Jahncke Stock Held by Ideal
Basic Industries, Inc.

89. The Jahncke stock held by Ideal Basic Industries, Inc., was
purchased by that company in 1965 frem several members of the
Jahncke family and represented a,ppl oximately 28% of the outstand-
ing voting common stock and over 36% of the preferred non-voting
stock of Jahneke. (CX 26H, 35A, 87TA ; Tr. 559.)

40. Mr. Box testified that “. .. over the years” when Mr. Kenneth
S. Adams, Sr., was on the boa1d of directors of OXC, Mr. Box had
tried to get “our company” interested in buying certain features of
the J‘Lhncke company. However, “Mr. Adams was not interested. ”
(Tr. 246.)

41. On January 9, 1969, Mr. Adams contacted Mr. Herbert
Jahncke, Sr., by telephone, and advised him of his interest in buying
the Jahncke stock that was then held by the Ideal Basic Industries,
Inc. (CX 48H.) Mr. Adams was aware of the fact that impending
negotiations' were being carried out between Jahncke and J. Ray



1364 FEDERAL. TRADE COMMISSION DECISIONS

Initial Decision 77 F.T.C.

MecDermott & Co., Inc., for a merger with Associated, prior to the
time Mr. Adams purchased the Jahnecke stock from Ideal Cement
Company, and Mr. Jahncke had received . .. . a verbal commitment
from Adams prior to the time that he completed the purchase,” that
he would not oppose it. (CX 481-J; Tr. 893.) The public announce-
ment of the merger between Jahncke and Associated appeared in the
January 17, 1969, issue of the Wall Street Journal. (CX 481.) The
purchase of the Jahncke stock held by Ideal Basic Industries, Inc.,
was also made on January 17, 1969. (CX 41A-B.)

42. Mr. Box was aware that if the merger between Jahncke and
Associated was consummated that this would have prevented OKC
from acquiring Jahncke. (Tr. 281.) Mr. Herbert Jahncke, Sr., was
somewhat concerned over the possibility that Mr. Box might oppose
the Jahncke merger with Associated because the dilution of
Jahncke’s stock would make it more difficult for OKC to consum-
mate a merger with Jahncke. (CX 481.) '

43. Mr. Adams and Mr. Box sought detailed information from Mr.
Herbert Jahncke, Sr., about the Jahncke-Associated merger. (CX
481-J, H.) Mr. Jahncke advised Mr. Box that he could not provide
the information sought inasmuch as he had been advised by his coun-
sel not to divulge any information to any individual stockholder,
that such information would have to be released to all stockholders at
the same time. (CX 48N.) Mr. Adams expected special consideration
and information, and “. . . he was not worried about any complaints
to the SEC.” (CX 48P.)

44. Although the Jahncke annual report for 1968 was not issued
until after January 1969, the interim 6 months’ report issued in
August 1968, showed that Jahneke was in a loss position. (Tr. 529-
30.) Prior to purchasing the Jahncke stock from Ideal Basic In-
dustries, Inc., neither Mr. Adams nor Mr. Hensley, president of
Oklahoma, requested any financial data on Jahncke, nor was Mr.
Adams aware of the poor showing of Jahncke for the first 6 months
of 1968. Neither had made or requested any study or analysis of
Jahncke’s financial position. (Tr. 325, 350-51.) As far as Mr. Adams
was concerned his participation in recommending purchase of securi-
ties was not based on return in dividends, or price times earnings,
“_ .. it’s been more on the prospects or the possibilities of the growth
of the company that we have made investments in over a period of
20 years.” (Tr. 349.) Generally speaking, Mr. Adams purchased
securities on the recommendation of stock analysts, brokers, or their
salesmen, and ideas of his own based on knowledge gained from
contacts with financial people in the United States. (Tr. 850.)

45. Mr. Adams’ knowledge of the intent of Ideal Cement Company
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to sell the Jahncke stock came from a friend in the brokerage in-
vestment business who had heard that Ideal Cement Company was
going to have to divest its stock in the Jahncke company in New
Orleans. Mr. Adams’ reaction to this news was “Gee, that’s interest-
ing. Is anything published on that?” The broker friend replied,
“Well, I’m just telling you that that’s the information that is avail-
able around Wall Street.” (Tr. 357.)

46. Mr. Mayfield R. Shilling, president of Ideal Basic Industries,
Inc., of which Ideal Cement Company is a division, testified that al-
though his company had filed a report with the Federal Trade Com-
mission under the requirements of the cement guidelines (Tr. 679),
his company considered its ownership of Jahncke stock as an “in-
vestment,” that his company had received no formal order from the
Federal Trade Commission to divest itself of the stock it held in
Jahncke, and that Ideal Basic Industries, Inc., had not advertised
or indicated in any way that the Jahncke stock it held was for sale,
in fact “We were not aware it [offer] was going to be made.” (Tr.
673.) Mr. K. S. Adams had contacted the chairman of the board of
Tdeal Basic Industries, Inc., and asked him if he would be interested
in selling the Jahncke stock held by that company. (Tr. 674.)

47. This common stock, as well as the preferred stock of Jahncke,
was purchased by Oklahoma on January 17, 1969, although this was
not reported to the Securities and Exchange Commission until Febru-
ary 26, 1969. (CX 41A-B.) Mr. Hensley was responsible for the
purchasing of securities for Pipe, Central, and Oklahoma, but he
was not too familiar with the Securities and Exchange Commission
regulations regarding the purchasing of stock. (Tr. 322.) M. Hens-
ley, president of Oklahoma, had nothing to do with the negotiations
to purchase the Jahncke stock from Ideal Basic Industries, Inc., by
Oklahoma, except for the conversations he had with Mr. Adams.
(Tr. 323.) Mr. Adams contacted Mr. Hensley, told him the purchase
of the Jahncke stock was “an excellent buy,” and recommended that
Mr. Hensley buy it through Oklahoma. It could have been purchased
through one of the other Adams trust companies, but Mr. Adams
said put it in Oklahoma. (Tr. 324.)

48. Mr. Adams arranged for four separate 6-month loans, totalling
over $3 million dollars and personally guaranteed the payment of
the funds. (CX 43B; Tr. 324-25.) Mr. Adams had to guarantee the
notes because Oklahoma could not borrow this amount of money on
its own. (Tr. 326.) Mr. Adams had guaranteed a lot of notes for the
other Adams trust companies, but not one of this size. (Tr. 326, 333.)

49. Prior to the purchase of Jahncke stock on January 17, 1969,
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Oklahoma had purchased many securities listed on the major stock
exchanges. The amount held never accounted for as much as 2% of
the outstanding shares of any particular company. (CX 26A-G,
46H-K.) The purchase of Jahncke stock, an obscure, over-the-counter
stock, represented a departure from the stock-purchasing procedures
of Oklahoma. Its original purchase of Jahncke stock from Ideal
Basic Industries, Inc., represented approximately 23% of the out-
standing common stock and over 36% of the outstanding preferred
stock. By March 10, 1969, Oklahoma had increased its holdings of
Jahncke common stock to 27.9% of the then outstanding shares.
(CX 26H.)

50. Mr. Hensley was not aware of the pending Associated merger
with Jahncke until January 18, 1969, when he read the January 17,
1969, issue of Wall Street Journal; (Tr. 327) although he had talked
with Mr. Adams, and Mr. Adams was aware of the merger. (CX
48I-J ; Tr. 393.) The minutes of the meeting of the OKC board of
directors, held on January 23, 1969, shows that OKC,

. was still considering Jahncke Services as a possible candidate for acqui-
sition. (CX 121A.)

D. Dallas, Texas, Meeting

51. In January or February 1969, Mr. Edward “Bud” Jahncke,
Sr., a cousin of Mr. Herbert Jahncke, Sr., a resident of New Or-
leans, Louisiana, and a major stockholder in Jahncke, telephoned
Mr. Box in Dallas, Texas, to find out information concerning the
Oklahoma Land and Cattle Company which had purchased such a
large block of Jahncke stock. Mr. Box could have given him this
information over the telephone, but Mr. Edward Jahncke, Sr.,
wanted to come to Dallas, Texas, to talk with him. (Tr. 251.)

52. Mr. Baxter testified that this meeting was instigated by Mr.
Edward Jahncke, Sr., for the purpose of obtaining information on
Oklahoma Land and Cattle Company since this company had just
purchased a large block of Jahncke stock and he was very concerned
about his holdings in Jahncke. (Tr. 293.) Mr. Baxter was aware of
the “internal strife” between the two factions of the Jahncke family.
(Tr. 294.)

53. Mr. Edward Jahncke, Sr., flew to Dallas, Texas, and met in the
OKC offices with Mr. Box, Mr. Baxter, and the then president of
OKC, Mr. D. W. Rentzel. (Tr. 377.) Mr. Rentzel recalled that Mr.
Edward Jahncke’s complaint was about the Jahncke company and
that he had a number of differences of opinion with the management
and particularly with his cousin, Mr. Herbert Jahncke. As Mr.
Rentzel recalled, Mr. Edward Jahncke, Sr., © . . indicated a great
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deal of interest in OK(’s taking an interest in it.” (Tr. 877.) Mr.
Edward Jahncke, Sr., suggested that a call be made to Mr. Charles
R. Stevens in Fort Myers, Florida, because Mr. Stevens felt the
same way about the Jahncke company as did Mr. Edward J ahncke,
Sr., and Mr. Edward Jahncke, Sr., believed that Mr. Stevens would
be interested in finding out about the new stockholder, Oklahoma.
(Tr. 37778, 294.) :

54. Mr. Charles R. Stevens’ wife was a sister. of Mr. Herbert
Jahncke. Sr., and held approximately 63,000 shares of common and
over 1,200 shares of preferred stock of Jahncke. (Tr. 430.) Mr.
Stevens, acting on behalf of his wife, had attempted to sell the
Jahncke stock to Mr. Robert Radecliff, Southern Industries, Inc.,
Mobile, Alabama, in July or August 1968. Mr. Radeliff declined the
purchase on the advice of his attorneys since it was felt that such
acquisition would be questioned by the Federal Trade Commission.
(CX 110A-B; Tr. 480.) Mrs. Stevens had met with her brother, M.
Herbert Jahncke, Sr., in New Orleans, Louisiana, in December 1968,
at which time she was advised of the intended merger between
Jahncke and Associated. (Tr. 431; CX 110A.) She also learned that
the policy of the company would be to discontinue dividends in the
future and become a growth company. (Tr. 446.)

55. Mr. Stevens wished to sell the Jahncke stock because he had
indications that the dividends would be discontinued, and he was
secking an investment which would provide a better, or equal, income
to that which had been received from Jahncke, and an investment
which would provide diversification. (Tr. 431, 446.) ‘

56. Mr. Box telephoned Mr. Stevens from Dallas, Texas, on
February 4, 1969, to advise him that Oklahoma had acquired a size-
able block of Jahncke stock and that Mr. Box was interested in ar-
ranging a discussion of the “. . . problems about to arise through
the sale of a pipeline company by J. Ray McDermott to Jahncke
Service.” (Tr. 432.) During this telephone conversation, Mr. Stevens
aleo talked with Mr. Edward Jahncke, Sr., who was in Mr. Box’s
office in Dallas, Texas, at that time, and who urged Mr. Stevens to
meet with Mr. Box and himself in New Orleans on February 12,
1969. (Tr. 254, 377, 433.) .

57. Although Mr. Edward Jahncke, Sr., flew to OKC’s offices in
Dallas, Texas, to obtain information concerning Oklahoma Land and
Cattle Company, Mr. Box testified that the meeting to be held in
New Orleans, Louisiana, on February 12, 1969, would be for the
purpose of “evaluating” the Associated-Jahncke merger. (Tr. 253-
54.) Mr. Baxter testified that a subsequent meeting was to be held
to discuss Mr. Edward Jahncke’s and Mr. Stevens’ concern about the
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"new stockholder in Jahncke, Oklahoma Land and Cattle Company.
(Tr. 294-95.) ' :

E. The New Orleans, Louzsmna, Meeting

58. On February 12, 1969, a meeting was held in the law offices
of Mr. Ewell Walther, a member of the law firm of Stone, Pigman,
Walther, Wittman & Hutchinson, 1200 Whitney Bank Building, New
Orleans, Louisiana. (Tr. 433.) Mr. Walther had represented OKC in
legal matters in the New Orleans area for a year or two prior to the
meeting. (Tr. 255.) Present at this meeting were the following:

Mr. Cloyce Box, chairman of the board of OKC.

Mr. Del Rentzel, president of OKC.

Mr. Donald Baxter, financial vice president of OKC.

Mr. Ewell Walther, member of the law firm.

Mr. Saul Stone, member of the law firm.

Mr. Paul Pigman, member of the law firm.

Mr. BEdward Jahncke, Sr., and his two sons, Edward Jahncke, Jr., and
Barton Jahncke, New Orleans, Louisiana.

Mr. Charles R. Stevens, Fort Myers, Florida. (Tr. 255, 377-78, 433-34.)

59. Mr. Stevens testified that Messrs. Box, Baxter, and Rentzel

represented OKC as well as Oklahoma; and Mr. Walther, who had
represented OKC in legal matters in the New Orleans area, also rep-
resented both companies. (Tr. 434; CX 110A.) However, Mr. Hens-
ley, president of Oklahoma, testified that Idr. Walther was not re-
tained by his company until the time he received the letter of inquiry
from the Federal Trade Commission. ('Fr. 228.) The letter of inquiry
from the Federal Trade Commission concerning this matter was
dated March 4, 1969. (CX 23A-E.) Mr. Hensley also testified that
Mr. Baxter was not representing Oklahoma,
He was representing OKC from the standpoint of joining together here, as I
previously stated, but OKC was opposed to this Pipe Line tramsaction as they
understood it. We were opposed to it as we understood it. What we were
doing was trying to join forces and acquire enough stock to protect our
interests. (Tr. 329.)

60. Mr. Hensley also stated that the purpose of the meeting was
“to join together because not only was OKC opposed to the Pipe Line
deal as they understood it, and, they had an interest in it, in Jahncke
because of the relationship and certainly we were opposed to it as we
understood it.” (Tr. 328.)

61. Mr. Baxter testified that Mr. Walther, who was the attorney
for OKC, represented Oklahoma at this meeting. (Tr. 295.) Mr. Box
testified that he didn’t think there was anyone at the meeting repre-
senting Oklahoma and didn’t know who committed Oklahoma to any
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agreement because he left before any agreement was reached. (Tr.
258-60.) However, Mr. Stevens testified that Messrs. Box, Baxter,
and Rentzel were present throughout the whole discussion. (Tr. 435.)

62. Mr. Rentzel testified that the discussion at this meeting re-
volved around the possibility of OKC’s interest in the acquisition of
Jahncke, but primarily it was a recitation by the dissident stock-
holders of all of the things they thought had happened to them and
how they had been mlstreated by those in the Jahncke famlly who
were operating the Jahncke company. (Tr. 378.)

63. Mr. Box’s version of the meeting was that the patries discussed
“3 method of evaluating” the Associated merger with Jahncke, and
that “OKC had a definite interest. My interest was selfish. I wanted
to get an opportunity to compete with that deal [Associated].” (Tr.
255, 257.) Mr. Box was trying to get enough ammunition out of the
Associated deal to see if he couldn’t stimulate or improve “my deal”
to the point to get Mr. Herbert Jahncke to accept it. (Tr. 261.)

64. In a signed affidavit by Mr. Stevens, dated March 15, 1969, he
stated that at the February 12, 1969, meeting in the offices of Mr.
Ewell Walther, in New Orleans, Louisiana,

First. It was agreed that if OKC Corp. ‘would make a minimum type tender
offer for Jahncke stock we would accept it in the absence of a better offer.
The minimum would be $17.50 per Jahncke share to be paid in an unde-
termined amount of OKC Corp. Common and Preferred Stock which would

produce an income equal to that which bad been paid in the recent past by
Jahncke Common and Preferred Stock. . . .

Further,

Mr. Box advised that such 'm offer would have to be conditioned on ap-
proval of 809 of the Jahncke shareholders so that a tax-free reorganization
could take place. (CX 110B.)

To Mr. Stevens, this appeared to be a sound investment. (Tr. 437.)

65. According to Mr. Stevens, Messrs. Box, Rentzel, Baxter and
Walthers “. . . represented Oklahoma Land and Cattle Co. as inter-
ested in preventing McDermott’s acquisition of control of Jahncke
and that they believed that by using the Jahncke stock acquired by
Oklahoma Land and Cattle Co. as a nucleus it could prevent such
~ acquisition and be also in a position to appoint new Directors.” (CX
110A-B.)

66. In response to a question as to whether he was attempting to
block the Jahncke-Associated merger, Mr. Box replied :

A. I was, I would block anybody. When you try to make a business proposi-

tion you don’t try to help the other fellow. You try to get your deal across.
(Tr. 262.)
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. Agreement Among the Stockholders

67. The Language of a draft of OKC’s Preliminary Prospectus
concerning Jahncke, printed on February 8, 1969, and finally filed
with the Security and Exchange Commission on March 11, 1969,
shows that OKC was to be a party to the “Agrecment Among
Stockholders,” »
i holds the amounts of Jahncke Stock indicated above subject
to an agreement with OKC under which
had indicated its intent to accept the Exchange Offer. (CX 122I.)

This section was changed in a subsequent draft printed on Febru-

ary 22, 1969, to: ‘
OKC has been advised that Oklahoma Land and Cattle Company and certain
members of the Jahneke family, holding in the aggregate — . shares of
Jahnecke Common Stock and — _ shares of Jahncke Preferred Stock, in-
tend to accept the Exchange Offer. (CX 123K.)

68. The verbal agreement among stockholders reached at the
meeting in Mr. Walther’s office in New Orleans, Louisiana, on
February 12, 1969, was further discussed with Mr. Walther and Mr.
Baxter on February 13, 14, 15, 1969, reduced to writing and signed

"by Mr. Stevens and the other parties to the agreement on ¥ebruary
17, 1969, and at a later date by Mr. Hensley in Bartlesville, Okla-
homa. (Tr. 328, 439; CX 110A-C.) At that time, the New Orleans
parties turned over their irrevocable proxies to Mr. Walther for use
by Oklahoma. (CX 28A-J.) Mr. IHenslev did not participate in the
negotiation relating to the agreement. Mr. Walther and Mr. Baxter
“talked to these people.” (Tr. 328.) :

69. The signed document, which was entitled “Agreement,” (CX
134A~-M) dealt only with the OKC offer and did not contain Puara-
graph D4 concerning the opposition of the parties to the Jahneke-
Associated merger. This was included in an amendment entitled
“Supplemental Agreement.” (CX 134M.) (See also CX 27, 284,
29.) This “Agreement” and “Suppleemntal Agreement” were in-
corporated into one document entitled “Agreement Among Sharve-
holders,” (CX 30B) and was later signed by the New Orleans parties
on March 10, 1969, and by Mr. Hensley in Bartlesville, Oklahoma for
Oklahoma on March 17, 1969. (CX 30A-T.)

70. Part of the “Agreement Among Sharcholders” deals with
“Other Offer” as against the OKC offer. (CX 30H, 1.) At that time
there were no other offers for the acquisition of Jahncke except the
pending merger with Associated. (Tr. 390-414.)

71. Another part of the “Agreement Among Shareholders” deals
with a “First Refusal Option” in favor of Oklahoma, whereby the
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other parties to the agreement gave Oklahoma first refusal option to
acquire all of their shares of Jahncke stock. (CX 30J.) Mr. Hensley,
president of Oklahoma, testified that Oklahoma did not have the
funds to purchase this stock if offered, but that the company could
have gotten the money, “We would have borrowed it.” (Tr. 329-30.)

72. In signing the agreement, Mr. Stevens was interested in a
sound investment “. . . in getting rid of the holdings of my wife and
children of the Jahncke Common Stock” (CX 110A); “It [Jahncke
stock] was a substantial holding, and I felt that my family would be
better protected if it were diversified.” (Tr. 431.) Mr. Stevens testi-
fied that he had information that dividends of Jahncke would be
discontinued (Tr. 431, 446) ; that he was interested in an investment
which would be equal to, or better than, that which he had been re-
ceiving from Jahncke (Tr. 431); that whatever proposition was put
forth by OKC seemed to be a sound investment (Tr. 436-37); and
that he considered the agreement as “. . . binding ourselves to accept
an OKC offer in the absence of a better offer, and that offer to be
based at $17.50 a share.” (Tr. 439.)

73. For 3 days following this meeting, Mr. Stevens alternately
discussed, “. . . the probability of OKC tender offer being in the
neighborhood of $17.50 a share, composed of common and preferred
stock. And it would be attempted to arrange in such a way that it
would be a tax free transaction,” with Mr. Baxter; and “The details
of the agreement that we ultimately signed on Monday the 17th,
binding ourselves to accept an OKC offer in the absence of a better
offer, and that offer to be based at $17.50 a share” with Mr. Walther.
(Tr. 439.) The agreement on the OKC tender offer reached at the
February 12, 1969, meeting was reduced to writing and signed by
Mr. Stevens on February 17, 1969. This agreement was then for-
warded to Mr. W. A. Hensley, president of Oklahoma, for his signa-
ture. (CX 110B.)

74. As to the February 12, 1969, meeting (Tr. 438) and the
“Agreement,” Mr. Box alternately testified that he attended the
meeting for 2 hours and left, that he understood an agreement had
been reached,

. . . that I subsequently saw. I did not know the nature of the agreement
until later. (Tr. 256.)

I never saw the agreement they had between themselves for several months,
and I didn't even, it didn’t even turn out the way we strated out with it.
That was not the agreement they reached. (Tr. 259.) ‘

I never saw the agreement. I was not at the—I had nothing to do, never
read the agreement to this good day. (Tr. 260.)

I have never read such an agreement. I understand an agreement came out
something different than that they agreed before. (I'r. 261.)
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75. As Mr. Stevens’ “Affidavit” of March 15, 1969, Ieﬂects, 1t was
‘Mr. Box who advised the group of the offer, and
A week or 10 days after the February 17, 1969 visit to Mr.  Walther’s .office,
Mr. Box called me and advised that OKC might have difficulty in getting 80%
Jahncke stockholder approval. However, OKC might consider another form of
reorganization and would like to send Mr. Don Baxter to Fort Myers, Florida,
to discuss it with me. (CX 110B.)

76. At the time of Mr. Baxter’s visit to see Mr. Stevens in Florida,
‘Mr. Baxter was working for OKC because he was preparing an S-1
Form for filing with the Securities and Exchange Commission and
he didn’t want to file the S-1 Form unless OKC was assured of
gaining control of Jahncke. (Tr. 307.)

7. The drawing up of the agreement was a joint effort between
‘Mr. Baxter and Mr. Walther,

. because we had to find out from the members of the Jahncke family
‘what they were interested in and what they might be willing to accept, so it
-was really rather a joint effort in arriving at it. (Tr. 298.)

78. Prior to drawing up this agreement, OKC’s board of directors
- were informed on January 23, 1969, that Jahncke was still a possible
candidate for acquisition. (CX 121A.) The letter of inquiry sent to
‘QKC from the Federal Trade Commission concerning this acquisi-
tion was dated March 4, 1969. (CX 5A-F.) OKC filed its “Prelimi-
nary Prospectus” with the Securities and Exchange Commission on
March 11, 1969. (Tr. 809.) The approval of the data contained in
this preliminary prospectus was not given by the OKC board of di-
rectors until a “Special Meeting” of the board of directors held on
March 19, 1969, at the offices of George A. Fuller Company, Inc.,
New York, New York. (CX 121C-N.)

-G. Purchase and Solicitation of Jahncke Stock

1. Efforts by Mr. Box, Mr. Baxter and Mr. Walther to Acquire
Jahncke Stock

79. In January 1969, Mr. Box personally contacted the financial
vice president of the State Mutual Assurance Company, Worcester,
Massachusetts, seeking to purchase the stock warrants held by that
company in Jahncke. At that time, the warrants were convertible to
89,989 shares of Jahncke common stock. (Tr. 249, 535.) The war-
rants were not purchased by Mr. Box because he believed the price
-excessive. (Tr. 250.)

80. An official of State Mutual Assurance Company advised
Jahncke management at that time that Mr. Cloyce Box, of OKC
Corp., had approached that company and attempted to purchase the
Jahncke warrants which they held. (Tr. 535.) The company had
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quoted Mr. Box a price of $1 million for the warrants. (Tr. 585.). -
After acquiring the warvants, they could be exercised for 89,989
shares of Jahncke common stock at an additional price of $1,060,000.
(Fr. 535.). Another company later purchased these warrants for
$900,000 and. exercised them at the additional price. (Tr. 555-56.)

81 In January 1969, it came to Mr. Herbert Jancke’s attention,
from the stock transfer sheets of his company, that there was in--
creased activity in the Jahncke stock. (Tr. 397-98.) He was aware
that Oklahoma had purchased the Jahncke stock from Ideal Basic
Industries, Inc., in January 1969, but Oklahoma had not requested
that this stock be transferred to its name until March 1969: At the
time the request was made by Oklahoma, it was noted by Mr. Ferbert
Jahneke that Oklahoma had purchased in the range of 16,000 addi-
tional shares of Jahncke voting common stock, “. . . it might have
been more.” (Tr. 398.) By March 10, 1969, Oklahoma had acquired
26,923 additional shares of Jahncke common stock. (CX 2611, 43B.)

82. The activity in Jahncke stock continued from January through
February and March 1969, and “. . . the activity was such that the
stock that was changing hands was being recorded in brokers’ names
of record, which appeared to be street names.” (Tr. 534.) :

83. After contacts by Mr. Box on January 2 and 21, 1969, and by
Mr. Adams on January 9, 1969, Mr. Herbert Jahncke, Sr., had the
impression that Mr. Box had instigated Mr. Adams into the buying .
program that went on for several weeks and, finally, into the pur-
chase of the Jahncke stock from Ideal Basic Industries, Inc. It was.
Mr. Jahncke’s opinion that Mr. Box “. . . would like to merge .
Jahncke into OKC and that this is what he has had in mind from the
beginning. I am somewhat concerned over the possibility that he may
oppose this acquisition of APIL because of the dilution of Jahncke
stock and the fact that it would make it more difficult to consummate
the merger such as he had in mind.” (CX 48K-L, P-Q.)

&4. Mr. Hensley authorized Mr. Baxter to purchase Jahncke stock.
Mr. Baxter, in turn, authorized Mr. Walther to make the purchases
of Jahncke stock. (Tr. 298.) Commencing at 1:07 p.m., February 12,
1969, the day of the meeting in New Orleans, Louisiana, in M.
Walther’s office, Mr. Walther began purchasing Jahncke common
stock (CX 88A, 113A), and continued purchasing Jahncke stock
through March 11, 1969. (CX 38B-F, H-I, N, Z-2, Z-3.) The mect-
ing in Mr. Walther’s office was held at midday or early afternoon.
(Tr. 438.) Stock purchased was purchased under the same account
used by Mr. Walther at Merrill, Lynch, Pierce, Fenner & Smith, Inc.,
New Orleans, Louisiana. Based upon Mr.. Walther’s instructions, the

AAT-207T—T2——KQ8
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stock purchased from Mr. Panzeca on March 7, 1969 was also placed
in this account. (CX 1124, C.)

85. Mr. Walther wrote Merrill, Lynch, Pierce, Fenner & Smlth on
March 7, 1969, that he realized “. . . the current public market in
Jahncke Service, Inc., is_approximate]y 19 bid, offered at 20. I am
willing to pay 2514 plus 14 commission for a block of 5,100 shares in
a privately negotiated transaction.” (CX 111.)

86. This stock was not transferred to the name of Oklahoma until
sometime in March 1969. (Tr. 397-98.) The record date for stock
that could be voted at the Jalncke stockholders annual meeting was
March 14, 1969. (CX 1, p. 12.)

87. In soliciting Jahncke stock, Mr. Baxter vmted Mr. Homer
Kees, an investment banker and a partner in the firm of Ducournau -
& Kees, Whitney Bank Building, New Orleans, Louisiana, on two
different occasions. On the first occasion, Mr. Baxter was accom-
panied by his attorney, Mr. Walther. (Tr. 573-74.) Mr. Baxter and
Mr. Walther solicited Mr. Kees’ aid in attempting to influence Mr.
Frederick “Pete” Jahncke, son of Mr. Herbert Jahncke, Sr., to sell
his stock in Jahncke for cash. (Tr. 573-74.) Mr. Baxter indicated
that he would be willing to make a favorable price to Mr. Jahncke
for his Jahncke stock. (Tr. 575.) At the second meehng, Mr. Baxter
discussed obtaining Mr. Frederick Jahncke’s stock in exchange for
« . OKC securities.” (Tr. 574.) On both occasions, Mr. Kees con-
tacted Mr. Frederick Jahncke who made the judgment that he did
not wish to sell for cash and did not want to make an exchange for
OKC securities. (Tr. b74.)

88. Mr. Davis Lee Jahncke, a volunteer administrative assistant to
the El’)lS(Op‘ll Bishop of Louisiana. in New Orleans, Louisiana, and
a cousin of Mr. Ierbert Jahneke. Sr., divested himself of the stock
he held in the Jahneke company by placing some of it in three trusts,
and by selling the remainder to TIdeal Basic Industries, Ine., in 1965,
The trusts were irrevocable and administered by the National Bank
of Commerce, New Orleans, Louisiana. (Tr. 537-59.)

89. Tn the latter part of 1968, he talked with the trustee of the
trust funds because he was concerned about the continuing income
in the form of dividends from the Jahncke stock. Ie undomtood'
after his visit with the trustee that a large portion of the Jahncke
stock in the trust was sold. (Tr. 560.)

90. On February 21, 1969, M. (loyce Box telephoned Mr. Davis
Lee Jahneke. AMr. Box was anxious to know if Mr. Jahncke -had any
control over the Jahneke stock that was in the trust funds. Mr. Box
was also anxious to have Mr. Jahncke use whatever persuasion he
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had with the bank to vote the trust stock on behalf of OKC at
the coming Jahncke stockholders meeting. Mr. Jahncke advised Mr.
Box that they were irrevocable trusts, entirely controlled by the
bank and that anything along the lines Mr. Box was suggesting
would have to be discussed directly with the bank. (Tr. 561.)

91. During this telephone conversation, Mr. Box stated that he al-
ready had two very substantial Jahncke stockholders, Mrs. Charles
R. Stevens and Mr. Edward Jahncke, Sr., ©. . . in his pocket” and
that ¢ . . they had just about gotten control of the company, there
were just a few thousand shares short of control, and that that was
why he was calling me in the first place, to find out about the shares
of Jahncke in the trust.” (Tr. 562-63.) -

92. Mr. Box stated further that they were sure of getting control
of Jahncke at the annual meeting and that “. . . it was his intention
to vote all of these majority shares of stock. in favor of a complete
new slate of directors, that he had already lined up.” Mr. Box had
alréady decided who would be elected by them when they got con-
trol. (Tr. 563.) This same intention of Mr. Box was also expressed
in one of the drafts of OK(C’s preliminary prospectuses printed on
February 22, 1969. (CX 123K.) '

93. Mr. Box solicited Mr. Davis Lee Jahncke’s aid in contacting
other members of the Jahncke family for their stock, spemﬁc%ll\' Ww.
Grant Jahncke, who then held the position of vice 1)1981(1011’0 in the
Jahncke company. (Tr. 564; CX 53M.)

He asked me to eall him on the phone and the words that he used I would
not say that I can exactly recall them, but he asked me to do was to call

Grant and suggest to Grant that if Grant wanted his job to continue after
they took over, he had better call, he would like to talk to Grant about his

stock ownership. (Tr. 564.)

Mr. Davis Lee Jahncke met with Mr. W. Grant Jahncke and passed -
on Mr. Box’s message and was told by him that he could not enter-
tain such a proposition. (Tr. 564-65.) This answer was then passed
on to Mi. Box. (Tr. 565.)

94. A few days after his te]cphono conversation with Mr. Box, M
Davis Lee Jahncke’s sister-in-law, Loretta Jahncke, called him and
asked him if he would come to her resident and talk with Mr. Don-
ald Baxter. He met with Mr. Baxter who queried him on the Jahncke
stock held in trust and received the same answer as was given Mr.
Box. Mr. Baxter showed him a list of Jahncke stockholders and
asked him if he knew any of the stockholders he might be persuasive
with to see if they would sell their stock or give a proxy for their
stock. (Tr. 565-66.) Neither Oklahoma nor OKC, nor.any of their
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officials, had requested a list of Jahncke stockholders from the
Jahncke company. (Tr. 305, 309.) It was Mr. Jahncke’s impression
that in the solicitation of Jahncke stock and proxies, Mr. Box and
Mr. Baxter were representing OKC. (Tr. 568.) ‘

2. H ouston, Texas

95. Mr. Carl C. Lavery, Houston Contractmw Company, Housfon,
’le\as made his first purchase of Jahncke stock through a Houston
broker on I‘ebrucuy 13, 1969, one day after the meeting in Mr.
Walther’s office in New OIleans, Louisiana. (CX 388L.) Houston
Contracting Company is a pipeline construction company and a
subsidiary of Sedco, Inc., an offshore oil drilling company. (Tr.
481-% ) Instructions to the stockbroker were, ¢ Ixeep stock in street
name” (CX 38L), “Iold stock in street name” (CX 38M), “Hold
in street name.” (CX 88-0, Q, R, S.) ‘

96. Mr. Iensley, president of Oklahoma, was not personally ac-
quainted with Mr. Lavery. (Tr. 830.) Mr. Lavery knew Mr. Hensley
by mme only. (Tr. 488.) Mr. Adams never heard of Mr. Lavery.
(Tr. 856-57.) Mr. Box stated, “I have met him.” (Tr. 270.) Mr.
L‘wex v said his acqmmtance with Mr. Box began in January 1969.
(TI 493.)

. Mr. Baxter testified that “. . . at some point after it had be-
come public knowledge that OKC was going to make a tender offer,
I started getting a great number of phone calls from various brokers
and Qtockho]dms wanting to know if OKC was buying [Jahncke]
stock.” Such persons were advised by Mr. Baxter that OKC was
“. .. not buying stock,” but that Oklahoma had bought some and
might be interested. He referred these inquiries to Mr. Hensley. (Tr.
208-99.) The first preliminary prospectus of OKC, announcing its
tender offer, was filed with the Sccurities and Exchange Cominis-
sion on March 11, 1969. (Tr. 309.) :

98. Mr. Hensley testified that Mr. Baxter had a call from Mr.
Lavery saying that Mr. Lavery had some offers from Jahncke stock-
holders to sell some of Jahncke’s stock. Mr. Baxter phoned this
information to Mr. Hensley who advised Mr. Baxter to tell Mr.
Lavery to proceed with buying the Jahncke stock. (Tr. 830.)

99. AMr. Lavery testified that Mr. Baxter called him and asked
him to . . . give him some help for a friend of his, Oklahoma Land
and Cattle.” Mr. Lavery was asked to assist in purchasing Jahncke
stock in the Houston area. (Tr. 489.) Mr. Lavery said, “Certainly
I'll do it.” (Tr. 490.) Mr. Baxter’s instructions to Mr. Lavery were -
“ .. not to go above $16 a share,” but Mr. Lavery stated that it
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was necessary to go above $16 “. . . toward the end of the last
purchases.” (Tr. 490.) In fact, 5,000 shares of Jahncke stock was
purchased on February 28, 1969, at $20 per share. (CX 38K.)

100. Mr. Lavery’s instructions to the stockbroker were to keep the
Jahncke stock purchased “. . . in street name. I didn’t know whose
name was going in until such time I was to be told or they were to
be told.” (Tr 491.) It was Mr. Lavery’s understanding that all of
the Jahncke stock purchased in his name was placed in street names
and later placed in Oklahoma Land and Cattle Company’s name.
(Tr. 492.) -

101. All of Mr. Lavery’s instructions came through Mr. Baxter
(Tr. 492), and he had no other interest in the Jahncke stock “. .
other than to purchase it and deliver it as [he] was asked to do.”
(Tr. 493.) Mr. Lavery received no remuneration at all for these
services. (Tr. 494.)

102. Mr. Lavery’s purchases of Jahncke stock commenced on Feb-
ruary 13, 1969, and continued through March 5, 1969, purchasing a
total of 19,856 shares of Jahncke common stock for prices ranging
from §15 per share on February 13, 1969, (CX 8SL) to $20 per
share on February 28, 1969, (CX 38K) for a total amount in excess
of $340,000. (CX oSJ—A—l Z-4.) Checks for the payment of the
purchases of Jahncke stock were made out to Mr. Lavery and were
sent to the broker in Houston. Mr. Lavery deposited the checks in
his own personal bank account and then wrote a check on this ac-
count to the broker in his own name. (T'r. 495.)

103. In December 1969, Mr. Lavery pmchased 24,136 shares of
Jahncke common stock hom C. A. Sporl & Company, Inc., New
Orleans, Louisiana, in a cash transaction for $478,204.06. (Tr. 496,
520.) Mr. C. A. Sporl, Jr., didn’t accept the OXC exchange offer
because he didn’t like it, and considered it “. . . passing out paper.”
(Tr. 517.) Mr. Lavery personally invested in the Jahncke stock
purchased at this time because it looked to him like a good invest-
ment. Mr. Lavery still holds the Jahncke stock. (Tr. 494.)

3. Philadelphia, Pennsylvania

104. Mr. John G. Panzeca is an investor whose office is located on
the same floor in the Whitney Bank Building, New Orleans, Louisi-
ana, as the law firm of Mr. Ewell Walther. The latter is located in
Room 1200, while Mr. Panzeca is located in Room 1222. (CX 387A ;
Tr. 472.) Mr. Panzeca purchased approximately 1,111 shares of
Jahncke common stock in 1967. The majority of the stock he held
in Jahncke was purchased in 1968, and he purchased 800 to 1,000
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shares in 1969 because he thought it was a “good buy” at the time.
(Tr. 473, 477-78.) This stock in Jahncke was purchased through
several different stockbrokers in New Orleans, Louisiana, Ducournau
& Kees; Kohlmeyer; and Schweickhart & Co. (Tr. 473.) Mr. Panzeca
eventually sold 5,100 shares of Jahncke common stock on March T,
1969. (Tr. 457; CX 111.)

103, Prior to the sale of the Jahncke stock which Mr. Panzeca
held. he attempted to sell it through Mr. Kees of the brokerage firm
of Decournau & Kees. Mr. Kees contacted the Jahncke company but
it was not interested in the stock. He believed that trades in Jahncke
stock at that time were going for $17.50 per share. (Tr. 572.) Mr.
Panzeca was seeking $25 a share net. (Tr. 474-75.)

106. Failing to sell the stock through Mr. Kees, Mr. Panzeca, who
had previously purchased his Jahncke stock through New Orleans
brokers. decided to sell the stock through his son-in-law, a broker in
Philadelphia, Pennsylvania, asking a price of $25 net. His son-in-
law had been a broker since 1967, and Mr. Panzeca wished him to
have the commission on the sale of the Jahneke stock. (Tr. 474-75.)

107. The sale of the Jahncke stock was made through the firm of
Mr. Panzeca’s son-in-law, Merrill, Lynch, Pierce, Fenner & Smith,
Inc.. Philadelphia, Pennsylvania, but the actual delivery of the stock
certificates was to that firm’s New Orleans office. The previous week
the Jahncke stock had been selling for §18. (Tr. 474-75.)

108. Mr. Ewell Walther, who had been purchasing Jahncke stock
in the name of Oklahoma (CX 38A-F, H, I, N, Z-2, Z-3; Tr. 451-
53) was the purchaser of the Jahncke stock held by Mr. Panzeca.
A check dated March 6, 1969, drawn on OKC’s general account for
$130.050 was issued to and deposited to Mr. Walther’s account. (CX
116.) Mr. Walther then purchased a cashier’s check, dated March
7. 1969, for the same amount from the Whitney National Bank of
New Orleans which was given to Merrill, Lynch. Pierece, Fenner &
Smith, Inc.. New Orleans in payment for the 5,100 shares of Jahncke
stock sold by Mr. Panzeca. (CX 117.)

109. Mr. Walther had given instructions to Merrill, Lynch, Pierce,
Fenner & Smith, Inc. to register the Jahncke stock purchased by
him in the name of Oklahoma Land and Cattle Company. (Tr. 452,
464.) Becanse Mr. Walther was “. . . paying above the current bid
and offered price for the Jahncke Stock at the time,” the legal de-
partment of Merrill, Liynch, Pierce, Fenner & Smith, Inc., required
Mr. Walther to sign a letter showing that he was aware of the higher
than market price he was paying for the J ahncke stock. (CX 111;

Tr. 452.)
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110. Jahncke stock had been purchased by Mr. Walther through
Merrill, Lynch, Pierce, Fenner & Smith, Inc., New Orleans, on
March 5, 1969, at a price of $18.75 per share (CX 38Ty, and Mr.
Lavery in Houston, Texas, on the same date for $19.25. (CX 38Z-4.)

111. As to the purchase of the Jahncke stock from Mr. Panzeca,
Mr. Box testified, - ‘

A. Well, we thought it was a sort of controlled amount of stock on account
of those people wé thought would be favorable to.OKC’s offer that we had
proposed. We thought it would be favorable. that that would be the swinging
vote, that we have 509 or better.” (Tr. 269.)

112. Mr. Baxter testified that a stockbroker from Philadelphia
had called him two or three different times “. . . trying to get OKC
to buy these 5,100 shares,” but Mr. Baxter referred him to Mr.
Iensley because the price was going to be quite high. Mr. Baxter
was not going to make such a commitment for Oklahoma since the
price was “out of line” with the going market. ('Ir. 302.) Mr. Hens-
ley was not willing to buy the stock at this price, but “. . . within
Just a few hours” Mr. Baxter became aware that the 5,100 shares
could represent the “swing vote” in the company. Mr. Baxter had
been working with the stockbrokers on buying Jahncke stock and
had been following the amount of Jahncke stock acquired by Okla-
homa. (Tr. 302.)

Mr. Baxter also testified that,

At the time we bought the 5,100 shares it appeared to me that with that
block of stock and stock that Bud Jahncke and Bob Stevens and Oklahoma

Land and Cattie Company owned, that if all of that stock were to vote in
taver of the OKC tender offer that we would be successtul in the 519 tender

offer. (Tr. 301.) )

113. OKC paid $25 a share and this was higher than the “going
price” at that time. (Tr. 302.) Through March 8, 1969, Oklahoma
had borrewed a total of $3,037,350. (CX 43B.) As of March 4,
1962, Oklahoma had expended $3,081,263 for the purchase of
Jahneke stock. (CX 26H.) The cost of the Jahncke stock purchased
from Mr. Panzeca was $130,050. (CX 119.) '

»

4. New Orleans, Louisiana ,

114. Mr. Saul Stone is an attorney-at-law and is a partner, as is
Mr. Ewell Walther, in the law firm of Stone, Pigman, Walther,
Wittmann & Hutchinson, New Orleans. (Tr. 682.) Mr. Stone has
a wholly owned corporation, Madison Investments, Inc., which owns
an interest in a local motel, owns other real estate, and has loaned
some of its accumulated cash to various borrowers, “. . . and that
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‘has been the most. if not all of the transactions that Madison In-
vestments has.engaged in.” (T'r. 682, 685.)

- -115. Mry. *Stone has other numerous accounts in his name with
either Merrill, Lynch, Pierece, Fenner & Smith, Inc., or other
brokers; as well as accounts in the names of his children, his wife,
and his mother-in-law, whose portfolios include assets . . . in ex-
cess of seven figures.” (Tr. 688.) However, Mr. Stone does not look
at financial reports of companies in which he purchases stock, he
talks with stockbrokers, and might occasionally read about a stock
and “get interested in purchasing it.” (Tr. 689-90.)"

116. Through Madison Investments, Inc., Mr. Stone first purchased
common stock of Jahncke on January 27, 1969. (CX 1144, 115A.)
Orders for the purchase of such stock were placed with Merrill,
Lynch, Pierce, Fenner & Smith, Inc., New Orleans, Louisiana, either
on, or prior to, that date. (Tr. 683.) Mr. Stone was not aware of
Jahincke’s poor showing for the first 6 months of 1968, nor had he
made any study of the Jahncke company prior to purchasing
Jahncke stock. (Tr. 683.) However, he thought Jahncke would be
“9, good investment” (Tr. 683.) Mr. Stone purchased a total of
1,400 shares of Jahnecke common stock by February 11, 1969. (Tr.
684; CX 115A-C.) These were the first and only purchases of stock
Madison Investments, Ine., had made through this account for the
entire year of 1969. (CX115A-B.) This stock was voted “. . . with
the OKC Group” at the Jahncke stockholders meeting held in New
Orleans, Louisiana, on April 22, 1969. (CX 49C.) Mr. Stone later
exchanged his Jahneke stock for OKC stock. (Tr. 685.)

117. Mr. Stone was present at the meeting held in his law firm’s
offices on February 12, 1969, along with Mr. Box, Mr. Baxter and
Mr. Ewell Walther. (Tr. 434.) Although Mr. Stone was not a mem-
ber of the board of directors of OKC at the time of the meeting, or
at the time he purchased the Jahncke stock, he later becarce a
member of the board of directors of OKC. (CX 105, p. 84.)

118. Mr. Thomas E. Newton, Merrill, Lynch, Pierce, Fenner &
Smith, Inc.,, New Orleans, was the account executive for Madison
Investment, Inc. A Mr. Hardie was the account executive in the
same office for Mr. Ewell P. Walther, Jr. (CX 64B; Tr. 461.) JIr.
Newton testified that Mr. Walther was interested in Jahncke stock
and, “. . . asked me if I could find stock that could be purchased
he would be willing to buy it.” Mr. Walther gave Mr. Newton sev-
eral names that he could possibly contact. (Tr. 462.) However, Mr.
Saul Stone was the person who authorized Mr. Newton to purchase
Jahncke stock for Madison Investments, Inc. (Tr. 463.)
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119. On February 25, 1969, Mrs. Loretta . Jahncke, widow of
Mr. Paul F. Jahncke, Jr., a former vice president of OKC, pur-
chased Jahncke stock for Mr. Walther and had it placed in the
name of Oklahoma. (CX 38E, F, G.) Stock was later voted by
Mrs. Jahncke and her son Paul F. Jahncke, III, in favor of the
OKC slate of directors proposed at the April 22, 1969, stockholders
meeting of Jahncke. (CX 49C.) Prior to these purchases, Mrs.
Jahncke did not own any stock in the Jahncke company. (Tr. 399.)

120. Mr. J. Edgar Monroe, Canal Assets, Inc., was contacted in
mid-January 1969, by Mrs. Loretta Jahncke who sought to purchase
the 2,000 shares of Jahncke stock held by Canal Assets, Inc. Mr.
Monroe refused, saying that his Jahncke stock was already com-
mitted to the then Jahncke management. (Tr. 484.)

191, Mr. Paul F. Jahncke, IIT, purchased Jahncke common stock
as early as January 29, 1969. (Tr. 508.) He had had discussions with
an official of OKC with respect to obtaining stock and proxies of
Jahncke. As a result of these discussions, he solicited proxies from
five stockholders of Jahncke and voted them in favor of the slate of
directors proposed by Mr. John F. Arning at the April 22, 1969,
Jahncke stockholder meeting. (Tr. 481-82; CX 49C.) Mr. Arning
is an attorney of record for OKC in the matter before the Com-
mission.

129. Representatives of Merrill, Lynch, Pierce, Fenner & Smith,
Inc., with Jahncke stockholder names provided by Mr. Walther con-
tacted Mr. Paul'E. Haygood in February 1969 seeking to purchase
1,500 shaves of Jahncke stock held by him. (Tr. 480.)

193. February 24, 1969, Mr. Edward Jahncke, Jr., contacted Mr.
C. A. Sporl, Jr., asking him if Le were interested in selling the
Jalincke stock held by Mr. Sporl’s company. (Tr. 483.) Mr. Jahncke
stated that his wife had come into an inheritance and she would like
to purchase some of the Jahncke stock. Mr. Sporl refused, advising
Mr. Jahneke that he could buy a better stock for investment. (Tr.
514-15.) Mr. Sporl was against the OKC take-over of the Jahncke
company and his company had purchased additional stock to aid the
Jalincke management in fighting oft OKC. (Tr. 515.) Mr. Sporl’s
company sold its 24,136 shares of Jahncke common stock to Mr.
Carl C. Lavery, Houston, Texas, in December 1969 for $478,204.06.
(CX 49C; Tr. 520.) Mr. Sporl’s company did not accept the OKC
offer because it was “. . . sort of a paper deal, and we just didn’t
like it.” (Tr. 517.)

124. On March 27, 1969, Mr. Douglas V. Freret, was contacted by
Mr. Donald Baxter, who identified himself as an officer of OKC. Mr.
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‘Baxter wished to purchase the Jahncke stock held by Mr. Freret’s
wife. (Tr. 485.)

H. Jahncke Stoclckolders Meeting, April 22, 1969

125. As of January 1, 1969, there were 654,040 outstanding shares
of Jahncke common stock. By April 22, 1969, OKC and Oklahoma
controlled stock and proxies for 825,537 shares, which would have
given them control of Jahncke. (CX 49C-E.) On March 11, 1969,
prior to the March 14, 1969, record date for stock to be voted at the
Jahncke stockholders meeting, J. Ray McDermott & Co., Inc., ob-
tained Jahuncke warrants and converted them into 89,989 shares of
Jahncke common stock. (Tr. 417-19, 555; CX 1, p. 12; 55C.) J. Ray
McDermott & Co:, Inc., had. purchased the warrants and shares to
aid Mr. Herbert Jahncke, Sr., retain control of his company. (Tr.
418.) As of March 14, 1969, there were outstanding 744,029 shares
of Jahncke voting common stock. (CX 55B.) OKC and Oklahoma
no longer had control of the outstanding common stock of Jahncke.
(CX 49C.)

126. The original Jahncke stockbolders mecting was to take place
on April 8, 1969, but due to a preliminary injunction suit brought
by the Stevens family, Mr. Edward Jahncke, Sr., and Oklahoma
questioning the purchase of stock by J. Ray McDermott & Co., Inc,,
the meeting was delayed until April 22, 1969. (Tr. 419; CX 1, p. 13.)
The Court ruled that the shares acquired by J. Ray McDermott &
Co., Inc., were validly obtained and could be voted at the stock-
holders meeting for all corporate purposes but could not be voted
in the consideration of the Associated-Jahncke merger. (Tr. 420;
CX 1, p. 13.) '

127. At the April 22, 1969, Jahncke stockholders meeting, Mr.
John F. Arning, attorney for OKC, presented a slate of directors
consisting of Messrs. Charles R. Stevens, Cloyce K. Box, Denald
Baxter, John F. Arning, K. S. Adams, Sr., Edward Jahncke, Jr.,
William A. Hensley, I. I1. Tormey, and J. H. Moss. (Tr. 400-01.)
Of the 744,029 shares of Jahncke commen stock outstanding at that
time, 52% or 53% were voted for the incumbent management,
45% in favor of the OKC slate, and the remainder not voting. (Tr.
399, 401, 539; CX 49C-E.) -

1. Subsequent to the Jahncke Stockholders Meeting on April 22, 1969

128. With OXC controlling 45% of the Jahncke stock, the Jahncke
company encountered problems in the operation of its business, “. . .
some of our customers were not inclined to enter into any long range
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contracts with Jahncke because of their concern over the fact that
they didn’t know who would control the company.” (Tr. 401.) In
addition, the restraining order against OKC having expired, “. . .
OKC is free to proceed with the completion of the Exchange Offer
in accordance with its terms.” (CX 1, p. 2.)

129. Plans weré made by Jahncke to raise sufficient funds so that
a proposal could be made to OKC to purchase its holdings in
Jahncke. A program was diligently worked out by Jahncke to sell
assets of the company to purchase the Jahncke stock. (Tr. 539—40.)
As a result, Jahncke sold a substantial part of its sand-and gravel
operation, as well as the short-line railroad it owned. (Tr. 402-20,
540.)

130. Mr. Herbert Jahncke, Sr., testified that in negotiating for
the purchase of Jahncke stock, “I had scveral conversations with
Mr. Box to see if he was interested in disposing of it. I shouldn’t
say if he was intercsted, if Oklahoma Land and Cattle would be
interested in disposing of any of their holdings. The responsc was
in the negative.” (Tr. 402.)

131. The reason that they were not interested was a question of
price, “We couldn’t arrive at what a fair price would be for the
stock.” Mr. Jahncke’s offer to Mr. Box was, “. . . to buy him out
at his cost and he said that this was not acceptable.” (‘Tr. 402.)

32. Prior to the expiration date of OKC’s Exchange Offer, Sep-
tember 80, 1969 (CX 1, p. 4), Oklahoma, the Charles R. Stevens
family and Mr. Edward Jahncke, Sr., exchanged their Jahncke
stock for OKC stock and debentures. (Tr. 541.) At that time, 46%
of the Jahncke stock was held in the name of OKC. (Tr. 542.) The
OXC stockholders meeting which formally approved the OXC offer
for Jahncke stock was held in September 1969 and took only 20
minutes. (Tr. 273.)

J. Control of Jahncke by OKC

133. In early 1969, when Mr. Herbert Jahncke, Sr., first became
aware that OKC was attempting to acquire control of his company,
he wrote to certain members of the ready-mixed concrete industry
informing them of this attempted take-over because it was his opin-
ion that such a take-over was in violation of the guidelines issued
by the Federal Trade Commission for the cement industry. (Tr.
424.) “We objected strenuously to OKC’s one-sided effort to talke
over control of this Company.” (Exhibit G, p. 2, Emergency Peti-
tion For Preliminary Injunction, FTC Pleadings Binder No. 8802-
1-2.)



:1384 FEDERAL ‘TRADE COMMISSION DECISIONS

Initial Decision 77 F.T.C.

134. In a recapitulation of his struggle to retain control of his
company, Mr. Jahncke stated in a letter-to his employees on Decem-
ber 18, 1969,

However, OKC acquired approximately 459 of the stock of Jahncke Service
and, regardless of whatever other factors might be involved, we had to
recognize that they had become the principal shareholder of Jahncke Service.
(1d.)

135. In the late fall of 1969, Mr. Herbert Jahncke, Sr., made the
decision to accept OXC’s Exchange Offer,
The fact that some members of the group that had been supporting me were

getting concerned about the situation and felt that it should be brought to a
conelusion.

In other words, what I am say[ing], I was concerned that I couldn’t hold my
family group of stockholders together in one unit. (Tr. 403.)

136. After the expiration of OIKC’s Exchange Offer, Mr. Box and
Mr. Herbert Jahncke, Sr., conducted private negotiations for the ex-
change of his stock and the stock of his family (Tr. 273-74), and
accepted the Ixchange Offer. (Tr. 404.) The Exchange Offer was
made on December 15, 1969, or immediately following (Tr. 541),
-at which time OKC acquired 88% or 89% of the Jahncke common
stock. (Tr. 274.)

137. Mr. Merbert Jahncke, Sr., was replaced as operating presi-
dent, and now holds only the position of chairman of the board.
(Tr. 387.) Mr. W. Grant Jahncke, former vice president in charge
of one of the operating departments, retains a position of vice presi-
dent “In charge of public relations.” (Tr. 1003.)

The Products and Thelr Sale

A. Portland Cement

188. Portland cement is a material that in the presence of water
binds aggregates, such as sand and gravel, into a concrete—the most
widely used building material in the world. Portland cement is an
essential ingredient in the manufacture of concrete. It represents
about 60% of the material cost and over 83% of the total cost of
manufacturing, distributing, and selling ready-mixed concrete—the
‘only form in which concrete is sold as a commodity. Finished port-
land cement is a perishable product if exposed to moisture. It is
sold primarily in bulk, with a small portion sold in bags. Nomne is
sold in barrels—the latter term simply represents the common unit
of measure. Portland cement is an homogeneous product that has
little utility alone. It is manufactured to standard and rigid speci-
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fications so that the portland cement produced in one plant is physi-
cally substitutable for the portland cement in another plant. (Ans.
par. 23; CX 66C.) . ‘

139. Portland cement is divided into five categories by the Ameri-
can Society For Testing Materials (ASTM) designated Types I
through Type V. This division is based on certain differences in the
composition and characteristics of the various portland cements.
Type I, general-purpose cement, and Type IT, moderate-heat cement,
are so similar that many companies make only one type that will
meet the requirements of either. Type III, high-carly-strength ce-
ment, is made by many producers for use where time cannot be
allowed for Type I or Type II to develop strength. Types I, IT, and
IIT together constitute more than 97% of all the portland cement
manufactured in the United States. (CX 71, p. 3; Tr. 605-06, 648,
664, 692.) | ‘

140. As used in these findings the term “portland cement” refers
to grey portland cement including Types I through V as specified
by the American Society FFor Testing Materials. Neither masonry
cement nor white cement is included. Portland cement is one of the
raw materials used in making masonry cement. White cement is a
specialty cement which is used for architectural purposes, and is
not normally used in the production of ready-mixed concrete. (Tr.
606, 1013; CX 71, p. 4.)

141. The portland cement industry in the United States is sub-
stantial. In 1968, there were about 50 portland cement companies in
the United States operating approximately 188 plants. Total ship-
ments of portland cement in that year amounted to approximately
397 million barrels, valued at about $1.3 billion. (CX 77, 8. pp.
1, 3.)

142. The portland cement industry in recent vears has operated
with substantial excess capacity. In 1967 and 1968, the percent of
capacity utilized was 72.7% and 77.6%, respectively. (CX 72, 73.)

148. Portland cement as a product has a relatively low value a
pound while at the same time being a heavy, bulky product. In 1967
and 1968, portland cement had an average value of $3.17 and $3.19,
respectively, for a 376-pound barrel or less than a penny a pound.
(CX 72, 78.)

144. The number of portland cement companics in the United
States has been steadily declining. In recent years there have been
a number of acquisitions of mergers in the cement industry. During
the period of 1955 through 1968, there were about 30 acquisitions,
most of the acquiring companies being cement producers. (CX
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76A~C.) Only 15 new companies have entered the cement industry
during the period 1957-1968. (CX 75.) There were 64 cement pro-
ducers in the United States in 1900 as compared to 53 in 1969. (CX
)-)-A\:_C )

145. The cement industry is highly concentrated. In 1963, the 10
largest producing companies owned 57% of total U. S. cement, capac-
ity, and the 18 largest accounted for 79% of the national total
capacity. (CX 71, p. 2) The following tabulation indicates the con-
centration ratios in the cement industry:

Percent of Value of Shipments Accounted For By:

4 largest 8 largest 20 largest
companies companies companios
1047 e 30 45 70
hREL S 32 50 8
1963 29 49 82
: (CX 65].)

146. Portland cement production is distributed throughout the
United States. There are no cement companies serving the entire
United States, but the larger companies, through a network of geo-
graphically scattered plants, cover major portions of the country.
(CX 69, 70.)

147, Portland cement manufacturers sell their portland cement
to consumers such as ready-mixed concrete companies, concrete prod-
uet manufacturers, contractors, and building material dealers. On
a national basis, approximately 60% of all portland cement is
shipped to firms engaged in the production and sale of ready-mixed
concrete. Ready-mixed concrete producers represent the largest and
most 1mpormnt class of customers for portland cement companics.
(CX 72, 78; Tr. 612, 631, 653, 698.)

148. Portland cement constitutes an appropriate product market
for the purposes of this case and a relevant line of commerce within
the meaning of Section 7 of the Clayton Act, as amended.

B. Ready-Mized Concrete

149. Ready-mixed concrete is made by mixing portland cement,
sand, gravel, and water so as to cause the cement to set and bind
the entire mass into a hard product resembling stone. The character-
istics of the finished product, and particularly its strength, are de-
termined by the amount of portland cement used in the mixture.
(Tr. 1012.)



1342 - ‘ Initial- Decision

150. Ready-mixed concrete is sold on a strength sack content basis;:
or pounds a square inch (PSI). The strength, or pounds
a square inch, is based on the amount of portland cement used:
in the concrete, and the standards adhered to for determining
the strength of ready-mixed concrete are those set by the American
Society For Testing Materials (ASTM). For 2,500 PSI concrete,
5 sacks of portland cement are used; and for cach increment of 500°
PSI, an additional one-half sack of portland cement is used: Each
one-half sack of portland cement that is added to the rca,dy-mixed
conerete increases the cubic-yard cost by 60 cents over the prlce of
2,500 PST concrete. (Tr. 1013.)

151. All ready-mixed concrete companies have the mp‘untv to
produce all types of ready-mixed concrete according to the standard
specifications of ASTM. Ready-mixed concrete is delivered to pur-
chasers or construction sites in a plastic and unhardened state.
“Ready-mixed concrete includes central mixed, tmnsn: mixed and
shmm mixed concrete.” (T'r. 1013.)

152. The list price at which ready-mixed concrete is sold is uni-
form among the various ready-mix producers in the New Orleans
area.  Flowever, most producers increase the charge over the list’
price if less than four cubic yards are purchased and decrease the
price of a large volume of concrete is purchased. Also, the price
charged per cubic yard of ready-mixed concrete generally increases
if it is delivered beyond a certain distance. (Tr. 716, 721, 726, 748,
TT2-T4, 802, 805, 807-08, 824, 838-39, 84142, 801—.)6 864-66, 875
76, 879, 89996, 902-04, 91317, 926-27, 04748, 953, )

53, The ready-mixed concrete industry, while a relatively low-
protit industry, is mnevertheless a substantial industry. In 1963,
there were 3,999 companies operating 4,621 establishments with ship- -
ments of ready-mixed concrete valued at $2.2 billion. In 1967, theve
were 4,767 ready-mixed concrete establishments with shipments valued -
at $2.6 billion. (CX 65X, 68, p. 1.)

154, On a national bd.SlS the ready-mixed concrete industry is
highly fragmented and is madc up of many small firms. In 1958,
and again in 1963, the four largest ready-mixed companies account-
ed for only 4% of the total industry shipments. The 50 largest
companies during 1958 accounted for 21% of the total industry
shipments and during 1963 accounted for 22% of total industry
shipments. (CX65K.) Of the 4,767 establishments operating in
1967, only 1,152 of these had 20 or more employees. (CX 68, p. 1.)
Prior to 1959, only five ready-mixed concrete producers had been
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acquired by portland cement manufacturers; however, during the
period 1959 through 1969, 79 ready-mixed cement producers were
acquired by portland cement manufacturers. (CX 78A-D.)

155. The majority of the New Orleans area ready-mixed concrete
producers are small, with single plant operations being the most
common. Most of the New Olleans area ready-mixed concrete pro-
ducers had sales during 1967 and 1968 of under 50,000 cubic yards.
(CX 83.)

156. In the New Olleans area, sales of ready-mixed concrete by
the top four firms amounted to approximately 57% and 58% in
1967 and 1968, respectively. (CX 83.)

157. Ready-mixed concrete producers generally obtain their port-
Jand cement requirements from more than one supplier. (CX 86-87.)

158. Construction contractors and subcontractors are the prineipal
customers of . ready-mixed concrete producers. These contractors
use ready-mixed concrete in the construction of commercial build-
ings, residential structures, foundations and roads. (Tr. 725, 756,
807, 823, 841, 867, 879, 895, 903, 916, 928, 946, 954.)

159. Ready-mixed concrete constitutes an appropriate product
market to be examined and a relevant line of commerce within the
meaning of Section 7 of the Clayton Act, as amendcd

C. Shell

160. Shell, as used in these findings, refers to either oyster or
clam shell, or both, which are commercially dredged and sold. The
business of dredging and selling shell is a significant industry in
Gulf States and certain Atlantic Coast States. (CX 104, Tables IV
and V.)

161. The shell along the Louisiana coast in sufficient abundance to
be dredged for commercial use ave oyster (Crassostrea virginica)
and two common brackish water clams (Rangia cuncata and Rangia
flewuosa. These shells are more commonly referred to as “clam
shell” and “oyster or reef shell.” (Tr. 789; CX 104, p. 2.)

162. Most of the clam shell dredged in Louisiana is removed
from Lake Pontchartrain. (Tr. 969, 988; CX 104, p. 3.) Oyster
reefs developed mainly along the Gulf Coast. As river deltas ad-
vanced and retreated, reef shell formed and was covered over by
silt only to reform later. For this reason, layers of oyster shell may
be deposited one above the other. (CX 104, pp. 2-3.)

. Clamn and oyster shell are removed from the water by dredge.
Tho shel] is first broken loose from the reef or raked from the lake
bottoms and then sucked up into a large tube. Once removed from
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the water the shell is washed, the mud and sand are dischar rred over-,
board and the shell put on barges. (Tr. 968-69,991.) :

- 164. When the shell mdustly began in 1913 in the State of Loulsl—_
ana, only 300,000 cubic yards of sheli were produced. Cuuently,:
approximately 10 million cubic yards are produced. Today, approxi-
mately one-half of ‘the production is oyster shell and one- -half clam
shell. (CX 104, pp. 9, 23-24.) The shell industry in Louisiana is
substantial. (CX 104, pp. 28, 31.) In 1968, sales of shell amounted:
to $30 million. (CX 104, p. 31.) :

165. The shell industry in Louisiana is highly concentrated. In
the New Orleans area, there are only four principal producers of;
shell, and these companies each possess a relatively equal share of
the market. (CX 61A.)

166. The shell produced in the State of Louisiana has many uses.
The most important are:

Uses.of .Clam and Oyster Shell on a Percentage Basis

General Construetion__ . __________ S, e 32.6%
" Road Construetion_ oo oo 31.4% .
CeMeNt o e 17.4%
Petrolenm & Chemical o 11: 0%
I e e i e 6.8%
GASS oo e 46, .

Agricultural Uses R .49

(CX 104, p. 23.)

167. Shell dredging in the State of Louisiana has been considered
a distinet industry since it was started in 1913. (CX 104, p. 9.)
The Louisiana Legislature has enacted statutes aimed specifically
at the shell industry. These statutes deal with royalty payments
and severance taxes. (CX 104, pp. 8-9.)

168. The Lonisiana Wildlife and Fisheries Commission 1e<rulatcs
inter alia, the location from which shell is removed, the operation
of the tug-boats, and the licensing of personnel aboard the boats.
The fact the licenses are required on the boats used for shell opera-
tions is a distinguishing characteristic. (Tr. 971; CX 104, p. 19.) '

169. Throughout a report on the history of shell dredging in’
Louisiana prepared by the Louisiana Wildlife and Fisheries Com-
mission, the shell industry is compared only with that industry and
its product in other states located on the Gulf of Mexico and along
the Atlantic seaboard. (CX 104.) '

170. Shell, which is available in unlimited amounts in the New
Orleans area (CX 105, p. 27), has certain unique physical character-

467-207—173 89
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istics which enhance its use and distinguish it from all other prod-
ucts. It is light in weight in relation to its volume, and creates a
firm but porous base through which water may flow freely. (Tr.
995.)

171. Because of its unique characteristics, shell does not compete

with any other product for the following purposes: v

- (a) Landfill-—Shell ‘is used to teplace the earth or to raise the
level of a particular site. In swampy areas the use of shell allows
pilings to be driven within a day after the shell is placed.

(b) Pipe Racks—A mound of shell, 2 feet high on which pipe is
placed in order to keep it off the ground.

(¢} Pipeline plugs—Shell is used to replace bank lines. The pur-
pose is to preserve the flow of streams and the ecology in areas
where a pipeline crosses a levee. The plug prevents the natural flow
of water from eating away the bank around the pipe.

(d) Drilling Mats—Qil drilling rigs are placed on mats made of
shell that have been leveled off. This gives the rig stability when
drilling offshore.

(e) There are many other unique uses which shell has in marshy
and offshore areas. Limestone is not used for the above purposes as
it does not have the proper and necessary characteristics. (Tr. 972-74,
993-96; CX 89\-B, 91A-C.)

172. Shell producers, because of the specialized uses of shells,
also have unique customers, that is, offshore drilling companies, pipe-
line companies, and petrolewm companies. (CX 8913, 9113 ; T 872-74,
993-95, 999.)

173. The dredging operation centers around the dredge. Oyster
shell is broken loose from the reef by a cutter which extends on a
shaft from the dredge. Once the shell is broken loose from the reef,
it 1s sucked from the cutter blades into = large tube by a pump, in
much the same manner that material is sucked into a vacunm cleaner.
Clam shell does not require cutting blades sinee clam shell is buried
in the lake bottom mud. A rake type device is attaclied to the end
of a long submerged tube and, again, the clam shell is sucked up
through the tube. Since the dredged shell is mixed with mud and
sand, the mixture has to be washed to separate these elements. (I'r.
785-86, 968-69, 991.)

174. Dredges used for removing shell must have special adapta-
tions, and are expensive, ranging in cost from $750,000 to $1 million,
and taking approximately 6 months to build. (Tr. 409, 786, 969-
¥0, 991-92.) ' ‘

- 175. Once the shell is separated and cleaned, it is placed on
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barges: for transport to storage or to customers. The barges are
moved about by tugboats. (Tr. 786, 970-71, 991-92.)

176: In addition to the above equipment, a spud barge is necessary
to unload the barges at the job site. A spud barge is a barge on
which a erane is attached.. (Tr. 998.) Other items incidental to the
successful operation of the shell business include draglines, dump
trucks, radio. systems, and' miscellancons equipment located at the
landing sites. (Tr. 971, 992; CX 104, p. 31.) The capital necessary
to purchase floating equipment for use in a shell operation was
estimated to be $4 to $5 million. (Tr. 971.) ,

177, Because freight costs are prohibitive, limestone is not competi-
tive with shell in southern Louistana. (Tr. 985.) In order to be
competitive with shell in the New Orleans area, limestone producers
would have to secure special freight rates fromn the railroads. (Tr.
T97-98.) . ; . o

178. Limestone is not competitive with shell in this area because,
in addition to the transportation cost, limestone in many cases can-
not be substituted for shell. (Tr. 973-74, 985, 995-96.)

179. Shell i1s competitive with sand and gravel for some purposes,
but, Lecause of freight cost, it is not competitive in the New Orleans
area. There being no deposits of sand and gravel in the immediate
New Orleans area, it must be brought in from Franklintown, Lon-
1siana area which is approximately 90 miles distant. The sand and
cravel that is brought into the New Orleans area is used in addition
to shiell in making ready-mixed concrete. (Tr. 974-75, 984, 993, 713,
801, 902, 913, 925.)

180. Shell is used as a base material for roads in “. . . our locale
particularly where we have subsoil conditions that are primarily in
the southern part of Louisiana, this particular material lends itself
very well to the use in this application.” (Tr. 972.) The shell used
in road work must meet specifications set by the Louisiana Depart-
ment of Highways. (RX 12A-K.)

181.- The shell producers operating in the 100-mile radius of
New Orleans, Louisiana, identified only other shell producers as
their competitors. (CX 89A-B, 91A-B, 95; Tr. 965-66, 989, 1004.)
In fact, Mr. W. Grant Jahncke, in a memo to Ierbert G. Jahncke, Sr.,
not only identified Jahncke Service’s competitors in shell sales as
being the only other shell producers, but he distinguished these com-
petitors from the Jahncke competitors in its ageregates business.
At the time this memo was sent, Mr. W. Grant Jahncke was the
manager in charge of Jahneke Service’s sand, gravel and shell de-
partment. (CX 61A; Tr. 1003.) The New Orleans area shell pro-
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ducers, that is, Jahncke, Radcliff, Ayers, and Louisiana Materials,
all belong to and are the only members of the Louisiana Shell
Producers Association. The purpose of this Association is to fur-
ther develop the shell industry in Louisiana and to encourage tavor-
able legislation regarding that industry. (Tr. 97 5-76,. 999-1000,
1008-09.)
182. In summary, shell competes with limestone for some uses,
such as in the manufacture of glass and cement, and in agriculture;
however, it is not competitive for most uses in the 100-mile radiuns
of New Orleans. (Tr. 983-85, 996; CX 104, p. 23.) Shell also com-
petes in some instances with aggregates. (Tr. 972, 984; CX 104,
p- 23.) In addition, shell has many uses for which neither aggre-
gate nor limestone would be suitable substitutes. -
183. Shell is a relevant product line of commerce within the
meaning of Section 7 of the Clayton Act.

Section of the Country

A. Portland Cement.

184. A portland cement plant’s effective area of distribution 1s
limited geographically because of the high shipping cost in relation
to its low product value and bulkiness. Transportation costs not
only limit the market area of the individual plant but prohibit pro-
fitable distribution from one area to another. Generally, most port-
Jand cement plants do not ship further than 200 or 300 miles from the
plant. Exceptions exist in isolated areas, such as Montana, and aveas
where water transportation is available. (Tr. 606-07, 627, 649-50,
662, 692-94, 763 ; CX 71, p. 3, 1, p. 32.)

185. Portland cement is an homogenous product and, in general,
the product of one plant is physically substitutable for the product
of another. It is produced according to ASTM Specifications, which
cement producers adhere to rigidly. Therefore, consumers will not
pay more for it than the current market price in that area. (Tr. 593,
628-29, 605-06, 64748, 664, 692; CX 211.) To be competitive in an
area, a supplier of portland cement has to meet his competitor’s
lowest delivered price. The selling price of portland cement in any
given area is usually established by those producers with plants
located nearest the arca. Producers shipping into the area must
absorb all or part of the freight cost in order to be competitive in
price. (Tr. 590-93, 605, 611, 652-53, 662, 697.)

186. Portland cement producers must provide prompt delivery
service to be competitive. Service as a competitive weapon has re-
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sulted in widespread and necessary use of distribution terminals
and truck delivery whereby delivery can be made within a few hours
after an order is placed. Most distribution terminals are located in
or adjacent to a metropolitan area. The growing use of terminals
illustrates the proposition that within the broad geographic reach
of any cement plant there are separate and distinguishable sub-
markets. (Tr. 590-91, 607-08, 651, 663, 693-94; CX 69-70, 71, p. 13.)
Distribution terminals are established to better service customers or
to enter a new market. (Tr. 663.)

187. The availability of prompt delivery by truck allows the
ready-mixed concrete producer to maintain smaller storage facilities
and a smaller inventory and thereby reduce his investment. As a
result, the effective competitors or practicable sources of supply in a
given area are those companies that have plants or distribution
terminals nearby and can furnish prompt service. (Tr. 590-91, 607—
608, 651. 663, 693-94; CX 71, p. 13.)

16&. The largest class of customers for portland cement, ready-
mixed concrete companies, normally operates in only one area. Be-
cause of this, cement producers deal with different customers in their
different marketing areas. (Tr. 653.)

188. Metropolitan areas are recognized by portland cement manu-
facturers as distinet focal pomts of portland cement consumption.
“The more people living in an arca, the more need for building
highways and ev erythmg that uses it; therefore the greater the
poplﬂat:on concentration, the greater the cement usage.” There is a
direct relationship between an area’s population and its cement
consumption. (Tr. 864, 591-92, 605, 630, 611, 649, 653, 666, 692-96.)

190. Cement manukacturers COllSldOI‘ “ol thc pamshes Whlch com-
prise the concentrated metropolitan part of New Orleans,” as the
New Orleans market area (Tr. 632, 608, 666; the “. . . New Orleans
marketing area would be, as far as we are concemed th‘l(‘ area which
looks to \mv Orleans for its livelihood, where your metropolitan mass
is.” (T, 696.)

191. Standard Metropolitan Statistical Areas are defined on the
basis of such factors as population, labor force and the degree of
economic and social integration between counties or parishes. (CX:
103.) These are basically the same factors a cement manufacturer
looks for when establishing a terminal or defining a focal point for
consumption of a plant’s productmn.

192. Accmduw to the 1960 Census, there are 231 metropolitan
areas in the United States. The New Orleans area is the 28th largest
metropolitan area in the nation. (CX 103.) This is the area that all
cement suppliers consider as a focal point for consumption of port-
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land cement. Since Jahncke purchased its portland cement in the
New Orleans area, the effects of the acquisition will be most direct
and immediate upon competition in that area.

193. The New Orleans Standard Metropolitan Statistical Area is
a section of the country in which to examine the effects of the chal-
lenged acquisition on the portland cement line of commerce.

B. Ready-Mized Concrete

194. The marketing area of a ready-mix concrete plant is limited
to an area within a relatively short distance of the ready-mix plant.
This is due principally to the nature of the product. Ready-mixed
concrete tends to harden as soon as water is added to the raw ma-
terials. Other factors limiting a ready-mix concrete plant’s area of
distribution are: the cost of transportation; the product, which is
perishable, must be installed or poured within a short period of
time after mixing—certain federal and state regulations specify the
length of time after the initial mixing within which ready-mixed
concrete must be poured; and truck-licensing requirements. The dis-
tance at which New Orleans ready-mixed concrete operators limit
their deliveries varies, but it averages appro‘:innfcly 17 miles from
the plant site. (Tr. 405-06, 717-20, 749-51, ‘)—14 SO3-04, 826-21,
838-39, 853-54, 864, 875—76 892-94, 902—03, 91 5, 92627, 9-1-6—&(,
952-53.)

195. The majority of ready-mixed concrete producers ave located in
and around urban areas which are the centers of population and
construction. (Tr. 668, 700.)

196. The larger ready-mixed concrete operators have more than
one plant in order to better distribute their product throughout the
metropolitan arvea. (T'r. T21-24, 753-55, T74-T5, 821-22, 942-44.)

197. Ready-mixed concrete companies in the New Orleans area
sell most of their concrete within the four specified parishes which
comprise the New Orleans metropolitan arca. (Tr. 724, 753-55,
77475, 806, 821-22, 838, 840, 855, 877, 894, 903, 927, 94244, 954.)

198. The ready-mixed conerete 1)1‘0ducers located in the New
Orleans area, considered only ready-mixed concrete plants located
in their area as competitors and indicated that two companies, lo-
cated across Lake Ponchartrain from New Orleans were not competi-
tors because they were not in their market. (Tr. 729-30, 758-59, 781~
82, 810-11, 827-29, 844-45, 859-60, 870, 881-82, 898-9SA, f)‘)n, 019,
930—31 900 51, 957-58.)

199. At the time OIXC acquired control of Jahncke Senme In-
corporated, six of Jahncke's ready-mix concrete plants were located
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within the New Orleans metropolitan area. An additional Jahncke
ready-mixed concrete plant was located in Belle Chasse, Plaquemine
Parish; however, this plant, which is adjacent to Jefferson Parvish, -
sold 80% of its production in Jefferson Parish and only 20% of its
production in Plaquemine Parish. (Tr. 943; CX 58A-B.)

200. The New Orleans metropolitan area, which is comprised of
‘the Louisiana Parishes of Jefferson, Orleans, St. Bernard, and St.
Tammany, is a section of the country in which to examine the effects
of the challenged acquisition on the mady -mixed concrete line of
commerce.

C. Shell

201. The effective marketing area of a shell producer is limited
to the area in which he can economically distribute from his base
of operations—the dredge, landing, and storage site. The price of
shell is based on cost of dredging plus cost of transportation. The
factors that limit the effective marketing area include the location
of competitors’ plants, the necessity of providing assured delivery
to the customer, the high transportation cost, and the homogenous
nature of the product for which customers will not ordinarily pay
more than the prevailing market price. In order to be competitive
in any area, the shell producer must meet the lowest delivered price
of its competitors. This is often only accomplished by absorbing most,
if not all, of the shipping costs. (Tr. 410-11, 549-50, 975, 982, 998-99,
10083 CX 22-0.)

202. Shell is a bulky product weighing approximately 1,750 pounds
a cubic yard with the usual sales price of $2 to $2.25 a cubic yard.
(Tr. 968, 978, 1002.) Under OKC’s contract with Jahncke, OKC paid
Jahncke $1.41 a cubic yard for shell. (CX 1, p. 31.)

203. In addition to the high cost of equipment needed to produce
shell for commercial sale, the producer must pay a royalty to the
Louisiana Wildlife and Fisheries Commission and a severance tax to
the Louisiana Department of Revenue for each cubic yard of shell
dredged. (CX 104, pp. 24-25.)

204. There are five major shell producerq in the State of Louisiana.
They are Ayers Materials Co., Inc.; Louisiana Materials Co., Inc.;
Radecliff Materials, Inc.; Lake Charles Dredging and Towing Com-
pany, Inc.; and Jahncke Service, Incorporated. (CX 104, map 5,
89A, 91B, 95; Tr. 967, 981-82, 989-99, 1004.)

205. Lake Charles Dredging and Towing Company, Inc., which
1s located in Lafayette, Louisiana, does not consider itself a com-
petitor in the relevant shell market area. Also, some of the com-
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‘panies that do operaté in the relevant shell market area do not con-
‘sider Lake Charles Dredging and Towing Company, Inc., as a com-
petitor. (CX 97, 95; Tr. 967, 981-83, 989-90.)

206. Sixty percent of Jahncke’s shell production was sold in the
Greater New Orleans trading area, and the remainder was sold within
a 100-mile radius of New Orleans. (Tr. 1007-08.) Jahncke’s area of
distribution for shell is generally limited to approximately a 70-mile
radius from New Orleans, but it does ship by rail to a distributor
in Baton Rouge, Louisiana, who in turn, distributes the shell an ad-
ditional 30 miles. This distributor accounts for approximately 5%
of Jahncke’s sales of shell. At one time Jahncke sold a small amount
of shell to a distributor in Mobile, Alabama, but does not do so now.
‘At the time it did ship to the distributor in Mobile, it was not a
profitable business because of the shipping distance and Jahncke had
to absorb transportation costs. (Tr. 548-50.)

207. Ayers Materials Co., Inc., ships the major portion of its pro-
duction within the 100-mile radius of New Orleans. This company
ships approximately 1% of its shell outside this radius but only when
a regular customer is not able to pick up the shell in New Orleans.
It is not profitable, and the company prefers not to do it, but does
it for good will. (Tr. 997-98.)

208. Radcliff Materials, Inc., entered into the shell-dredging busi-
ness by acquisition of existing companies which also included their
-dealer organizations for the sale of shell. The dealers are located
as far west as Lake Charles, Louisiana. Radcliff distributes to them
as well as an occasional buyer in southeastern Texas, in the Beau-
mont arca. (Tr. 790.) Sales in the Beaumont area do not represent
a great percentage of the total shell sales of this company. (Tr. 790.)

209. Radcliff produces shell from two locations in the State of
Touisiana. One location is in the Atchafalaya Basin, approximately
100 miles from New Orleans, in the coastal waters off Louisiana.
Reef, or oyster, shell is produced from this location. (Tr. 784-85.)
The other location is Lake Pontchartrain and Lake Maurepas, which
is considered a single location and from which clam shell is obtained.
(Tr. 788-89.)

210. The New Orleans area shell producers limit their area of
distribution because to the north of New Orleans they run into
competition with aggregate producers, to the east and west they run
into competition with other shell producers. (Tr. 982; CXG1A, 89A,
95, 91A.)

211. Each of the shell companies operating in the New Orleans
area named the same companies as their competitors. These same
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companies are the only shell producers who are members of the
Louisiana Shell Producers Association and they are the only shell pro-
ducers soliciting and selling shell in the 100-mile radius area. (Tr.
546, 788, 967, 975-76, 989, 999, 1008; CX 61A,89A-B, 91A-B.)

212. The area within a 100-mile radius from New Orleans is a
“gection of the country” in which to examine the effects of this
acquisition on the shell line of commerce.

Competitive Effects of the Acquisition

A. Portland Cement

1. Sowrces of Supply

9213. The practicable sources of portland cement to the New Orleans
area? are the portland cement companies whose freight absorption is
not too great or which ship within the area from plants or terminals
located in the New Orleans area. (Tr. 609, 632, 654, 666, 694-95; CX
13, 81.) The following seven companies competed in the sale of port-
land cement in the New Orleans area in 1967 and 1968 :

1. OKC Corp.

. Dundee Cement Co.

. Ideal Cement Company

. Alpha Portland Cement Co.

. Lone Star Cement Corp.

6. Southern Cement Co.—Div. Martin Marietta Corp.
. Texas Industries, Inc.

[ S LI W]

~1

(CX 79.)

914. The total shipments of portland cement into the New Orleans
area from all sources for the years 1967 and 1968, including shipments
of OKC and Lone Star Cement Corp. (CX 81), were as follows:

Year:- Thousands of Barrcls
1967 __ e - _ 3,572
1968 e 3,718

(a) Dundee Cement Co.

© 915. The Dundee Cement Co. (hereinafter sometimes referred to as
“Dundee”) services the New Orleans area from a terminal that was
built in New Orleans in 1967. It was necessary for Dundee to have a
terminal in New Orleans in order to render the necessary delivery

1“New Orleans area” is used herein interchangeably with “New Orleans metropolitan
area” and is comprised of Jefferson, Orleans, St. Bernard, and St. Tammany Parishes,
Louisiana.



1398 FEDERAL TRADE COMMISSION DECISIONS -
Initial Decision 77 F.T.C.

service to local customers by truck from the terminal. Nearly 100%
of the terminal’s shipments are to ready-mixed concrete producers.
(Tr. 632, 638.)

216. Dundee ships portland cement by barge to the New Orleans
terininal from its plant at Clarksville, M.lssourl, which was completed
In 1967. That plant’s total capacity is a little less than 7 million bar-
rels. The plant also serves terminals in Minneapolis, Minnesota;
Rock Island, Illinois; Chicago, Illinois; St. Louis, Missouri; Nash-
ville, Tennessee; Vicksburg, Mississippi; Mobile, Alabama; and
Houston, Texas. (Tr. 627.) These cities are focal points of portland
cement demand in the area served by the Clarksville plant. (Tr.

630; CX 81.)

Shipment into
Year New Orleans - Market share
area in thousands
of barrels

YOG e : 61 1
B 106 . 81

(b) Zdeal Cement Company

217. Ideal Cement Company (hereinafter sometimes referred to as
“Ideal”), a division of Tdeal Basic Industries, Inc., serves the New
Orleans area “mostly” from a terminal located in New Orleans.
(Tr. 665.) The New Orleans terminal is supplied from Ideal’'s Baton
Ronge, Louisiana, plant.

218. In order for Ideal to compete effectively in the New Orleans
area, it operates a terminal there to give customers service. (Tr.
665.) The New Orleans area is an important market for Ideal’s
Baton Rouge plant. ('I'r. 666.)

219. Ideal's Baton Rouge plant’s area of distribution is the south-
ern two-thirds of Louisiana. The plant ships portland cement to
New Orleans by barge. (Tr. 666, 677.)

220. Ideal is currently the largest supplier of portland cement to
the New Orleans market. (CX 81.)

Shipment into
Year New Orleans Market share
arcain thousands
of barrels

1, 367 38.21%
1,198 31.71%
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(c) Alpha Portland Cement Co.

221. The Alpha Portland Cement Co. (hereinafter sometimes re-
ferred to as “Alpha”) served the New Orleans area from a terminal
1t built in New Orleans in 1964. The purpose of the terminal was to
serve, by truck, customers in the immediate area that could not be
properiy served if shipments were made from the plant. The ter-
minal was built at the cost of $700,000 and has a capacity of 16,000
barrels of portland cement. (Tr. 607.)

222. The New Orleans terminal was supplied from Alpha’s
Orange, Texas, and Birmingham, Alabama, plants. The Orange plant,
which became operational in 1967, has a capacity of 1.7 million
barrels. Its geographical area of distribution is along the Gulf
Coast from Houston, Texas, to Baton Rouge, Louisiana. Individual
metropolitan areas such as Beaumont, Port Arthur, Orange, Hous-
ton, Baton Rouge, and New Orleans are the focal points of portland
cement demand within the broader area served by the Orange plant.
(Tr. 604-05; CX 81.) '

. Shipment into
Year New Orleans Market share
area in thousands
of hatrels

203 5.68%
182 4. 829

223. Alpha closed its New Orleans terminal in October 1969. The
decision to close the terminal was made because Alpha felt it was
foreciosed from selling in this market and because so many ready-
mixed concrete dealers in the area were either owned or controlled
by cement producers. (Tr. 608.)

(d) Lone Star Cement Corp.

224. The Lone Star Cement Corp. (hereinafter sometimes refer-
red to us “Lone Star”) services the New Orleans avea from its plant
located in that city. This plant was constructed about 50 years ago,
has & present capacity of 2 million barrels. Its area of distribution
ineludes all of the State of Louisiana and the lower part of the Stat
of Misgissippi. (Tr. 692.) ‘

225, There are several focal points of portland cement demand
within the New Orleans plant’s broader area of distribution. These
foeal points werve 1dentified as New Orleans, Baton Rouge, Lafayette,
and Guifport. The New Orleans area is an important market for
Lone Star, and Lone Star maintains a sales office and two salesmen
there. (Tr. 692, 697; CX 81.)
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Shipment into

Year . New Orleans. Macket share
area in thousands
of barrels
1,123 31. 4%,
968 25. 620,

(e) Southern Cement Co.

926. Southern Cement Co. (hereinafter sometimes referred to as
“Southern”), is a division of Martin-Marietta Corp. Southern serv-
ices the New Orleans arvea from a terminal that was built in”1963.
Prior to placing the terminal in New Orleans, Southern had not
participated in the New Orleans portland cement market. (Tr. 651~
52.)

927. Southern ships portland cement to the New Orleans terminal
from its plant in Roberta, Alabama. The cement is transported in
bulk via covered hopper railway cars. In addition to serving the
New Orleans terminal, the Roberta plant supplies terminals in ¥erid-
ian, Mississippi; Charlotte, North Carolina; Augusta, Georgia;
Jacksonville and Tampa, Florida. (Tr. 650-51; CX 81.)

Shipmeut into
Year New Orleans Macied shace
areain thousands
ol barrels

55 1549
34 SO0

(f) Zexas Industries, Inc.

228. Texas Industries, Inc. (hereinafter sometimes referrved to as
“YPexas Industries”), currently serves the New Orleans area through
its Louisiana Industries division. All cement that Texas Industries
ships into the New Orleans area goes through Louisiana Industries.
Louisiana Industries operates a terminal in the New Orleans arca
that was built subsequent to 1960. (Tr. 591, 742.)

229. The New Orleans terminal is served from Texas Industries’
only plant, located in Midlothian, Texas, near Dallas. (Tr. 588-89.)
The plant has a rated capacity of 4,800,000 barrels a year. Texas

ot

Industries also operates terminals in the following. cities: Houston,
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Texas; Shreveport, Monroe, and Alexandria, Louisiana; Jackson
and Tapelo, Mississippi; Memphis, Tennessee; and Denver, Colora-
do. All terminals are served by rail. (Tr. 589-91.)

230. Louisiana Industries operates a ready-mixed concrete facility
in New Orleans under the same name. This company does not use
its parent company’s cement exclusively because the parent company
tries to sell as much of its production as possible near its plant. It
only ships to New Orleans, where a great deal of freight must be
absorbed, when it needs the business. (Tr. 742, 763; CX 81.)

Shipment into

Year New Orleans Market share
area in thousands
of barrels
JO07 e e e emmemmemeeaammem—mmam—m e e e i 1.96%,
T968. .o e e e cmimceaheemmmemmmemmmm—mecceeem—emeccmemo—m = 323 8.55%

2. Market Structure

231. The structure of the New Orleans area portland cement mar-
ket was highly concentrated during the years 1967 and 1968. The
market shaves of the four largest sellers are shown in the following
tabulation:

2 larzest 3 largest, 4 Jargest
companies companies companies
1967 .
Ideal Comaont Co 38.27% 38.27% 38.27%
Lone Star Cemen 31. 44 31. 44 3144
OKC Corpeaaoeo—-o eemmmmmmmmemmemmeeeacmecccsmaceeasmmccaces 19. 40 19. 40
Alpha Rortland Cement Co - oo o . 568
TObAl - e e e 69.71% 89.11% 94, 19%
1968 ’
Tdeal Cement Co . oo e 31.711% 31. 719, 3L.71%
Lone Stur Cement Corp. . 25.62 25.62 25.62 .
OKC CoOrP o o e e 25. 60 25. 60
Texas Industries, INC. o oo oo oo ommmemmmcmecmecmemmc e m—mmmmmemaeean - 8.55
B 1 7 ) U R, 57.33% 82.93% 91. 489,

(CX 82.)
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232. As shown above, the concentration decreased slightly in 1968.

One reason for this was that Texas Industries, which was not one of
the three leading producers, increased its market share from 1.96%:
to 8.55%, thus reducing, in turn, the leading companies’ shares. The
basis for this increase was ‘explained by an official of Texas Indus-
tries. He was asked why Louisiana Industries, a division of Texas
Industries, which operates a ready-mixed concrete business ‘in the
New Orlmns area, distributed its cement purchases among beVle.l‘
companies in 1967 but not in 1968. He replied : '
. You would have to know the basic distribution philosophy of Texas Industries
of their cement plant, which means just like any other business, they are going
to sell their cement the nearest distance to Dallas or Midlothian as possible.
They are only going to ship to New Orleans . . . where they have to absorb a lot
of freight, when they need the business. (T'r. 763.)

233. The total volume of portland cement shipments into the New
Orleans area increased from 8,572,000 barrels in 1967 to 3,778,000
barrels in 1968. Most of the increase was accounted for by only
two companies—Texas Industries and OXC Corp. (CX 81.)

234. In 1967, approximately 48% of total portland cement sales in
the New Orleans area were to ready-mixed concrete producers, and
in the following year sales to this class of customers were approxi-
mately 44%. This was well below the national average of nearly
60% in 1968. (CX 73, Table 16.) This was accounted for by the
fact that in the New Orleans area, Ideal, the area’s largest portland
cement supplier, shipped approximately 30% of its area sales to one
customer, which was not a ready-mixed concrete producer but. was
in the prestressed concrete business. (7Tr. 667.) In addition, several
oil well service companies located in the area purchased large vol--
umes of portland cement. (Tr. 698; CX 15-16.)

235. During the years 1967 and 1968, Jahncke Service, Incorpor-
ated, one of the largest consumers of 1)01t1and cement in the New
Ollea.ns area, accounted for 13.55% and 11.41%, respectively, of the
total portland cement consumption in each of the two years. In
1967 and 1968, it was the largest consumer of portland cement
among ready-mixed concrete firms, and accounted for 28.21% and
26.15%, respectively, of all purchases made by ready-mixed concrete
firms as shown by the following tabulation:
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: Shipments to Jahncke purchases as percent of:
Year Total ready-mixed Purchases by -
shipments companies Jahncke Total " Ready-mixed
shipments shipments
1067 ... 3,572 1,716 484 13.55 28. 21
1968 .. .. 3,778 1, 648 431 11. 41 26. 15
(CX 81, 84, 85.)

236. During the period 1967-1968, Jahncke, as one of the largest
consumers of portland cement in the New Orleans area, purchased
portland cement from four different producers and white cement
from the Trinity Division of the General Portland Cement Com- -
pany. (CX 57B, 86, 87.) The portland cement shipments to Jahn-
cke by company are shown by the following tabulation :

1967 1568
Supplying company
‘ 1000 Percent of 1000 Percent of
barrels - total barrels total
Alpha Portland Cement Co___._._._______ 69 14.20 50 11. 60
Ideal Cement Co- ... - 167 34. 50 154 35.70
Lone Stm Cement Co. _ - 57 11.80 11 2,60
OKC COrPa e 191 3. 50 216 50. 10
Total oo 484 100. 00 431 100. 00

237. OKC acquired the largest producer of ready-mixed concrete
and one of the largest consumers of porftland cement in the rele-
vant New Orleans area market. This acquisition gave it the power to
completely foreclose competing portland cement companies from a
substantial portion of that market. (CX 84.)

238. Of the top ready-mixed concrete producers in the area, Jahne-
ke was one of two independents left. The second largest pLodu(u
Jimeo, Inc., is indebted to Lone Star and usually purchases from
Lone Star. (CX 124A-U.) The third ranking company, Louisiana
Industries, Inc., is a subsidiary of Texas Industries, Inc. The fifth
ranking company, Ready-Mix C01lcl'ete, is in debt to OKC for near-
Iy $300,000 and buys almost exclusively from OKC. Radcliff Materi-
als, which supplies shell to Ideal Cement Co. to use as a source of
raw material in the making of portland cement at Ideal’s Baton
Rouge plant, buys nearly all of its cement requirements-from that
company. These five ready-mixed concrete companies account for
nearly 70% of all purchases of portland cement made by ready -
mixed concrete companies in the New Orleans area. (CX 124A-U;
Tr. 887-88, 614-15, 633-35, 65456, 780, 594, 74142, 831-32.) '
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Puichases of Portland Cement, in. thousands of barrels, by ready-mized concrete
producers in the New Orleans area and the percent purchased by each lo the total
purchased by all producers for the years 1967-1968

1967 1968
Ready-mix company .
Cement Percent Cement Percont
purchases of total purchases of total

Carlo Ditta, InC. oo 159 154 9.34
Dixie Bldg. Mtls. Co., Inc - 34 32 1.04
Dixie Concrete, Inc..___._ - 27 . 33 2.09
Dowdy Conerete Co., Ine_ ... 14 0.85
Drake Concrete Co., Inc 62 5 67 4.07
Durock, Inc 22 31 1.88
Jacat Corp- 45 41 2.49
Jimeo, Inc. 267 258 15. 66
Lakeview Conerote, Ine 52 22 1.33
Louisiana Industries—Div. Texas Ind. 153 208 12.62
Nash Mullikin Mtls., Tne....._ . ___....___ 38 15 0.91
Owens & Son, Ine. .- oo 37 37 2.25
Peter Judlin, Inc_ ... ... _. 21 . . 16 0.97
P& W Conerete Coooo o e - 12 0.73
Radeliff Mtds., Inc. . ... ool 171 126 7.65
Ready-Mix Concrete, Inc_.___.__________________. 105 113 6. 86
Standard Mtls., ne.. ... ... 21 21 1.27
Tiger: Mix Concrete Co.,, Inc.__._____..__________ 18 17 1.03
Jahneke Seiviee, Tne.... ... _.______________. 484 - 431 26.15

4] 7 ) SRR 1,716 1,648. 100. 00

(CX 84.)

239, There is evidence that the pressures created by the acqui-
sition of Jahncke and the substantial foreclosure of the market
resulting therefrom may cause competing portland cement producers
to either withdraw from the market or to take similar action to pro-
tect their substantial investments in the market. (Tr. 382-83, 615,
671-72.)

240. One of the cement companies, Alpha, is opposed to vertical
integration in the cement industry because “. . . it climinates mar-
kets. We would like to be able to sell cement on the basis of sales-
manship, not on the basis of owning our source of . . . outlets for
eement.” (Tr.617) The official of this company who had experience
with vertical integration in other markets found that (1) ... we were
forced to go longer distances to market our cement to supplant the
barrels that we had lost through acquisitions.” (Tr. 616.)

241. In building its Orange, Texas, cement plant, Alpha counted
on the New Orleans area as an essential market. (Tr. 611.) Fore-
closure from selling to the three large ready-mix concrete companies
in the New Orleans market, Radcliff because it sells shell to Ideal
and in turn purchases Ideal cement; Louisiana Industries becausc
it is integrated with Texas Industries; and loan agreements between
Lone Star and Jimco, Inc. (CX 124A-U), influenced Alpha in
withdrawing from the New Orleans market (Tr. 613-15) and the
elosing down of a terminal which had cost the company $700,000
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to build in 1964.. (Tr. 607.) The acquisition of Jahncke by OKC
adds to this foreclosure and the prospects for a new company enter-
ing the New Orleans market would not be good. “We felt that we
were precluded from selling to an extent in the New Orleans market,
and the same would be true if any new company came in.” (Tr. 615.)

249. At the time Dundee built its Clarksville, Missouri, plant, it
had made studies to determine desirable markets for the consump-
tion of cement. New Orleans was considered in this category. (Tr.
631.) With the acquisition of Jahncke by OKC, it is much less
desirable, “Because of the fact that you basically are foreclosed from
a substantial part of the market, in the Jahncke situation, and the
others you inquired about one way or the other we are foreclosed
from selling.” (Tr. 634-35.) Jahncke, purchasing over 400,000 bar-
rels of cement, represents a very substantial customer, a very sub-
stantial portion of the New Orleans market from which Dundee is
foreclosed. (Tr. 635.) Dundee believes that selling ready-mixed
concrete 1s a local business best understood and best run by local
people. (Tr. 635.) An integrated cement company has an advantage
over a nonintegrated producer because the integrated company has
a “. . . guaranteed outlet for his product, which is economically at-
tractive to a cement corporation which required large volumes of
continuous production to be profitable.” (Tr. 636.)

243. Dundee has experienced other situations in Memphis, Tennes-
see, and Kansas City, Missouri, where it was foreclosed “very sub-
stantially, if not entirely” because of vertical integration. (Tr. 636—
37.)

244. Mr. Rentzel, the former president of OKC, is also against
vertical integration between portland cement producers and ready-
mixed concrete producers. He believes that a ready-mixed concrete
company is the “. . . kind of a business that could be run by local
people at a profit. . . . That in general, . . . [there is] not sufficient
profit volume for a large company....” (Tr. 383.) When Mr.
Rentzel was employed by another cement producer, Martin Marietta,
that company acquired a ready-mixed concrete company to prevent
a competitor from acquiring it. If Martin Marietta had not done
this, a “substantial disruption” would have taken place in the market.
The acquired ready-mixed concrete company was eventually resold
to the original owners. (Tr. 384.)

245. Mr. Shilling, president of Ideal Basic Industries, Inc., also
testified that his company at one time purchased a ready-mixed con-
crete producer to avoid being foreclosed from that particular
customer. (Tr. 671-72.) Ideal is against vertical integration be-

467-207—73——90
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cause “. . .. No..1; we don’t think we should be in competition with
them [1eady-mlzsed concrete companies]. And No. 2, we don't think
we could offer any better product to the public tlnn the local people
could, and we don’t think we could offer any better service. . . .”
(Tr. 670-71.). - -

246. ‘The acqulsltlon of J ahncke may thus plevent the prospect of
new entries into the New Orleans area portland cement market. (Tr.
615, 634-35, 657.) .

247. The effect of the acqulsltlon of the stock of Jahncke by OKC
may be. to substantially lessen competition in the sale of portland

cement in the New Orleans area.
B Pead / ]llzwed Concrete

1. Zl[ arket Struotw'e

248.: During ‘the period 1967-1968, the New Orleans area was
served by 19 ready-mixed concrete firms. Jahncke, the leader, ac-
counted for approximately 20% of the total sales of New Orleans
area firms in each of those two years. The four leading firms, during
this period, accounted for nearly 60% of the total sales by all New
Orleans area ready-mixed concrete firms.*

249. Since 1968, three of the firms have gone out of business, Dixie
Concrete, Inc.; Nash Mullikin Materials, Inc; and Tiger Concrete
Co., Inc. Two of these companies, Lakeview Concrete, Inc., and
P&W Concrete Co., are not considered competitors because they are
on the other side of Lake Pontchartrain from New Orleans, which
is outside “our market.” (Tr. 827-28, 920; CX 105, p. 82; Tr. 882,
898, 930.)

2. Market Conditions and Competitive E'ffects of the dcquisition

250. Ready-mixed concrete companies obtain business by offering
favorable prices, good service, and prompt delivery. Other factors
being equal, purchasers of ready-mixed concrete will buy from the
producer who offers the best price per cubic yard. (Tr. 725-26, 756
57, 778, 807, 823, 841, 856, 867, 879, 895, 904, 916, 928, 946, 956.) A
reduction of 25 cents or 50 cents in the price of & cubic yar d of con-
crete definitely makes a difference in obtaining a job. (Tr. 823.)

251. There is opinion testimony to the cffect that the acquired
ready-mixed concrete company could be used as a “dumping ground
for cement.” The profit would be coming back to the cement com-
pany because it is just operating at a break-even point on the ready-
mixed concrete operation. ’lhe independent ready-mixed concrete

[*See chart on p. 1407 infra.]
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Sale of ‘ready-mized concrete, in thousands of cubic yards, by producers in the New

Orleans area.and.ithe percent sold by cach lo the-total sold by all produccrs for the
years 1967-1968. . . .

1967 . 1968 ¢

-’ “Ready-mix company. - " .(000) Cubie’ © . Percent - (000) Cubic - Percent
yards sales of total yards sales of total
CarloDitta, InC. oo __ooooooo oo 125 10. 23%, 121 9,76%,
Dixie Bldg. Mtls. Co., Inc.. 32 2.62 32 2,68
Dixie Conecrete, Ine._...... 20 1. 64 23 1. 85
Dowdy Conerete Co., Inc. ..o o 14 1.13
Drake Concrete Co., nc. 52 425 53 4.27
Durock, Inc._ .. - 18 1.47 31 2,50
Jacat Corporati 35 2. 86 32 2.58
Jimeo, Ine_ ... 213 17.43 - 206 16. 61
Lakeview Conerete, Inc_._._.______ 38 3.11. 18 1.46
Louisiana Industries-Div. Texas Ind . 104 8.51 165 12.50 -
[ 30 2.46 12 0.97
i 37 3.03 37 2.98 -
...... 19 1.65 17 1.37
S S 10 0. 81
Radcliff Mtls., Inc__._. 104 8.51 91 7.34
Ready-Mix Conerete, Inc. 92 7.53 101 8.15-
Standard Mtls., Inc_......... 20 1. 64 19 1.53
Tiger Mix Concrete Co., Inc S 3 . 2.5 31 . 2.60
Tahneke Service, Inc..... ..o o252 - 20. 62 ) 237 19.11
b ) 100. 00% 1,240 100.00%
. Top. Four Companies . ‘
Jalneke Serviee, Ine_._ . ____.o_____.___ 252 20. 629,
Jimeo, Ine_._...____ 213 17.43
Carlo Ditta, Ine_______ . _____._._.. Tt 125 10.23 °
Louisiana Industries-Div., 104 8.51
otal__._._____. e memeee e 694 56.79%,
Total All Other Companies....‘ ........... 528 43.21%,
Top Four Companies o o
Jahneke Service, Tne. . .. .t 237 19.119,
Jimeo, Ine. 206 16, 61
Louisiana Industries-Div. Texas Ind - . ... _._.__________.___________....C L 155 12. 50
Carlo Ditta, INC. - oo oo 121 9,76
B Y 719 67.98%
Total All Other Companies. ... oo oot i, 521 42,029,
(CX 83.)

company cannot operate at a break-even point; it must- make a
profit, and the ready-mixed concrete producer’s receipt of a reduction
in price for its portland cément would result in a corresponding re-
duction -in. that producer’s total cost for producing ready-mixed
concrete. Depending upon the size of such a reduction, the savings
in the cost could be considerable. (Tr. 830-81, 871, 847.)

262. OKC’s acquisition of Jahncke has caused at least one New
Orleans area ready-mixed concrete company to consider affiliating
with a portland cement company. (Tr. 959.) ~Another operator
stated that since the acquisition of Jahneke by OKC, he would con-
sider getting out of the ready-mixed concrete business entirely.
(Tr. 661.) : ' :

253. OKC’s acquisition of Jahncke may tend to substantially
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lessen competition or tend to create a monopoly in the production
and sale of ready-mixed concrete in the New Orleans area by con-
ferring upon the acquired company a decisive competitive advantage
over its nonintegrated competitors and by raising barriers to entry
into the production and sale of ready-mixed concrete in the New
Orleans area.

C. Shell
1. Geographic Market

254. The geographic market in which counsel supporting the
complaint contend the shell acquisition should be judged is that area
within a 100-mile radius of New Orleans. This is not an entirely
satisfactory area from the standpoint of collecting statistics because
one of the shell dredgers in the area sclls a large portion of its
shell beyond the area and because another one that dredges outside
this area sells in it, but it is as realistic an area as any in which to
appraise the probable effect on competition, and it is the area where
the effect on competition would be expected to be the greatest.

255. The four companies operating in the area within 100 miles
of New Orleans dredge the bulk of their shell from two locations,
Lake Pontchartrain located near the city of New Orleans and the
Atchafalaya Basin located in central Louisiana along the Gulf
Coast. (Tr. 784-85, 966, 988, 1003-04.) The sales in cubic yards,
made In the New Orleans area by these four companies are as
follows:

Company 1967 1968

Avyers Materials Co_ ... 1,178,196 1,257,883

Jahncke Scrvice, Inc...___ - 1,349,474 1,572,622
Louisiana Materials, Ine........___ 1,832,457 1,686, 783
Radecliff Materials, Inc.....__...___ 2, 366, 400 2,117, 706

e 6,716, 527 6,634, 994

These figures do not include the small amount of shell sold by Lake
Charles Dredging and Towing Company, Inc., in Morgan City,
Louisiana, which is barely within the 100-mile radius of New Or-
Jeans. (Tr. 981-82.) Jahncke’s percentage of sales in this area was
20.09% in 1967, and 25.70% in 1968. (CX 89A, 91A, 95, 61A..)

2. Effect on Competition

256. OKC (formerly Oklahoma Cement Company) has always
taken all its shell requirements from Jahncke and continues to do
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so under a long-term supply contract which does not expire until
1974. (CX 22.)

257. Because OKC’s shell purchases are made at a very low
price (CX 22) the impact of the foreclosure of OK(C’s business on
Jahncke’s competitors may be measured in terms of dollar volume
of sales. Because the low price at which shell is sold to industrial
users, such as OKC and U.S. Gypsum, allows only a small profit
margin, the foreclosure is not as significant to the other shell pro-
ducers as it might otherwise be since they are not as anxious as
they might ordinarily be to get the business. (Tr. 1133, 1001-02).

258. Assuming an average price of $2 a yard, which is close to
the estimates given by the witnesses, the total dollar volume of sales
in 1968 would be about $14 million. (Tr. 1134, 1020, 1002, 978.)

259. OKC’s purchases amounted to $693,859 (492,091 cubic yards
at $1.41) (CX 61B, 21Q), which amounts to a percentage of almost
5% of the total dollar volume of shell sold in the New Orleans
area.

260. OKC’s major competitors own or control their raw material
supply and are thereby protected to a large extent against future
price fluctuations and unavailability of raw material. (Tr. 695,
596, 638, 657, 677.)

261. OKC did not, prior to the acquisition, own its supply of raw
material. (Tr. 1074.) Although it is mechanically feasible to do
80, it would be very costly and difficult to procure limestone deposits
for OKC’s New Orleans plant. (Tr. 282-83, 1083-85.)

262. An official of Ayers Materials Co., Inc., testified that the
acquisition will have no effect on his business because his company is
not interested in serving industrial accounts like OKC. Even if
OKC’s business was available, Ayers Materials Co., Inc., would not
be interested in it. (Tr. 1001-02.)

263. An official of Louisiana Materials Co., Inc., also testified that
the acquisition will not affect his business in any appreciable amount.
(Tr. 977.) '

264. Opportunities exist to expand the market for shell to uses
to which it is not now heavily put. These include road base material,
such as sand and gravel and soil cement (RX 12-18; Tr. 1131, 1103,
984-85, 995) where shell is now used as a substitute. The prospects
of replacing sand and gravel are especially good since the supply
of sand and gravel is being depleted. (Tr. 1131.) These opportunities
would also include using shell for the cattle and chicken feed business
and the rubber, paint, and plastic business. (Tr. 1131.)

265. Since OKC has always bought all of its shell from Jahncke,
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the acquisition will not increase Jahncke’s sales and will, have no
effect on ‘concentration.

266. There is no evldence of any prior vertical mte«rmtlon in the
shell business. .

9267. The leases under w hich the shell pr oducus plesent]y operate
"ue e\clu':l\/e (CX 104.) .

. The Louisiana Wildlife and F 151101108 CO]‘nHllS%lOll has the
authouty to extend the leases in their present form (CX 104, table
following p. 8) and in its recent report has indicated that it i'avms
the present leasing arrangement. (CX 104, p. 18.) It would appear,
however, that if the demdnd for shell outgrows the production, ad-
ditional competition is ‘needed, or if for any other reason the
Louisiana Wildlife and Fisheries Commission considered it to be
desirable to ].ease rights to additionalproducers, they proceed to do
S0. ' ’

269. In the shell business, one dredger merely replaced anothu,
and it appears the newcomer will be able to compete at least as effec-
tively as the old.

270. It was not alleged nor was it (-ontended that OI&C was a'po-
tential compctltor of Jahncke for shell business.

271. Tt was contended that the acquisition vemoved OXC as a
buyer from a competitive market, gave OKC a cost advantage in
the plodnctlon of cement, and PlO\‘ld(,d it, with the’ capablllty and
power to regulate the price of cement in the New Orleans marl\ct
to the dotluncnt ‘and possible 0\(:111@1011 of-its (*ompotltms It is not
believed that OKC’s cost advantage is substantial or that as a result
of the acqumhon of Jahncke’s shell business OKC has gained or is
likely to gain the power to regulate lh(, price’ of cement in this
market.

972. Tn view of all the circumstances set forth in the above find-
ings of fact, it is believed that the acquisition and retention of the
shell business of Jahncke by OKC is not likely to have a substantial
adverse effect on competition in the shell business, in the cement
business, or in the ready-mixed concrete business.

Discussion or Somr Prentvizary CoNcLUsIioNs AND TItE ORDER

Many of the proposed findings of counsel supporting the com-
plaint weve cither adopted in whole or in part in the above findings
of fact or formed the basis for them. Most were those which re-
-gspondents conceded were factually correct.

The respondents contend that the relevant section of the country
in which this acquisition should be examined is the area to which
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OKC(’s cement-producing competitors ean turn to replace the busi-
ness allegedly lost and that this area extends on the west to north
Texas; on the north to Minneapolis, Minnesota; on the east to a
line running through Chicago, Illinois, Nashville, Tennessee, and
western Georgia; and on the south to the Gulf of Mexico. Respond-
ents concede, however, that there is a definable submarket within this
market area that can be measured and that is the area to-which
OKC’s principal competitors, Ideal and Lone Star, can turn to re-
place the business allegedly lost by this acquisition. Respondents con-
tend that this submarket is bounded on the west by the Texas-
Louisiana line; on the north by a line running through  certain
>arishes in Louisiana and Mississippi; on the east by Eﬂcambn
County, Florida; and on the south by the Gulf of Mexico.

The learing examiner rejects this contention and concludes that
the relevant market is the metropolitan New Orleans area, as found
above and in reaching this conclusion, he has followed the precedents
set by the Commission in several recent cases in this same industry.
In these cases certain metropolitan markets, some of which were
smaller than the one herein, were found to be the velevant geographic
markets in which to appraise the probable effect of the acquisitions.

It is concluded herein that the position of counsel supporting the
‘complaint that shell has sufficient peculiar characteristics and uses
to constitute it a product line of commerce is sustained by the evi-
dence. Shell is preferred for a few uses; whereas for other uses, the
primary consideration is price, and either shell or another product
is used. The factor that makes shell a separate market, or a sub-
market, if calcium carbonate is considered as the broad market, is
the Llck of availability of limestone in the area qurroundmg New
Orleans where she]] is sold. Little lunestone is sold in this area be-
cause it must be brought from such distances that it is. uneconomical
for most uses. One cement producer, which owns limestone deposits
in Alabama, ships limestone to New Orleans for use in-its cement
plant. : '

The findings of fact that relate to the effect of the a‘cquisitionr of
Jahncke's shell business are based upon the proposed findings of
respondents, and many of them are adopted in whole or in part.
‘Tt is believed that the evidence does mot show the probability of
adverse effects in any line of commerce resulting from the acquisition
of the shell business.

It is also concluded herein that the evidence has Sustmned the
charge in the complaint alleging violation of Section 5 of the Fed-
eral Trade Commission Act. It is clear that the two respondents acted
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in concert to obtain control of Jahncke. It is inconceivable to this
hearing examiner that Oklahoma Land and Cattle Company or the
Adams interest, which is considered to be the largest stockholder in
OKC, were unaware of the efforts of OKC to acquire Jahncke or
that the purchases of Jahncke stock by Oklahoma were not a part
of this plan. )

It may be that Mr. Adams had no agreement with Mr. Box re-
garding the purchase of the Jahncke stock owned by Ideal Basic
Industries, Inc., but someone representing or acting for Oklahoma
undoubtedly had knowledge of a plan by which Oklahoma and
OKC would gain control of a majority of Jahncke common stock.
It thus appears that the order to cease and desist should contain a
prohibition relating to this charge. The motion of respondents to
strike this charge that was made on the record and argued at some
length on July 6, 1970 (Tr. 1023) is hereby specifically denied. k

Jahncke was engaged in the marine hydraulic dredging business
and in the sale of building materials, including concrete products.
No showing was made that the acquisition of these businesses was
likely to have any effect on any line of commerce. For this reason it
appears OKC should not be required to divest the properties used
in connection with such businesses.

In considering the divestiture order contained herein, the hearing
examiner is convinced that the statement in United States v. du Pont
& Co., 366 U. S. 316, 327, contains a clear statement of the law
which is applicable to this case. There the Court said:

If the Court concludes that other measures will not be effective to redress a

violation, and that complete divestiture is a necessary element of effective relief,
the Government cannot be denied the latter remedy because economic hardship,
however severe, may result. Economic hardship can influence choice only as
among two or more effective remedies. If the remedy chosen is not effective, it
will not be saved because an effective remedy would entail harsh consequences.
This proposition is not novel; it is deeply rooted in antitrust law and has never
been successfully challenged. The criteria were announced in one of the earliest
cases. In United States v. American Tobacco Co., 221 U.S. 106, 185 (1911), we
said :
“In considering the subject . . . three dominant influences must guide our action:
1. The duty of giving complete and efficacious effect to the prohibitions of the
statute; 2, the accomplishing of this result with as little injury as possible to
the interest of the general public; and, 3, a proper regard for the vast interests
of private property which may have become vested in many persons as a result
of the acquisition either by way of stock ownership or otherwise of interests in
the stock or securities of the combination without any guilty knowledge or
intent in any way to become aetors or participants in the wrongs which we find
to have inspired and dominated the combination from the beginning.”
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The Court concluded in that case that, despite the alleged hardship which would
be involved, only dissolution of the combination would be effective, and' there-
fore ordered dissolution. Plainly, if the relief is not effective, there is no occa-
sion to consider the third criterion. (Footnote omitted.)

Also, as the Commission said in Union Carbide Corporation, 59
F.T.C. 614, 659
The Act is violated if the forbidden effect or tendency occurs in any line of com-
merce. And once a violation has been found, the entire acquisition is subject to
a divestment order. But total divestiture is not an automatic remedy which
must be applied in all cases. The choice of remedies is the Commission’s to be
exercised with the goal of restoring and assuring the preservation of healthy
competition in the relevant markets. Achieving this goal may on occasion
require ordering divestment of facilities unrelated to the line of commerce
affected by the acquisition as, for example, where the restoration of the ac-
quired company as a healthy competitior requires that it be kept intact. That
sitnation is not presented by this record. Visking will be an effective and strong
competitor in the polyethylene film market although shorn of its sausage casing
business.

Jahncke’s successor, even if it has nothing more than a ready-
mixed concrete business, will be a viable competitor and will begin
with the largest share of the market. On the other side of the coin,
it is not considered that the retention of the shell business by OKC
will give it any undue advantage over its competitors, most of whom
are multi-plant producers.

Since it is believed that in this case a divestiture of the ready-
mized concrete business of Jahncke will afford complete relief from
the probable adverse effect of this acquisition, the order of divesti-
ture is limited to the properties used in that portion of Jahncke’s
business.

The order prohibiting future acquisitions is not so limited because
the acquisition of another shell business would probably affect com-
petition adversely.

CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and this pro-
ceeding is in the public interest. '

9. The combination and concerted action by OIXC and Oklahoma
to acquire the control of Jahncke violated Section 5 of the Fed-
eral Trade Commission Act, as amended.

3. The acquisition of the stock of Jahncke by OKC violated Sec-
tion 7 of the Clayton Act, as amended.
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I

1t is ordered, That respondents OKC Corp. and Oklahoma Land
and Cattle Company, corporations, shall, within six (6) months
after the effective date of this order, divest absolutely and in good
faith to a purchaser approved by the Federal Trade Commlssmn all
of the ready-mixed concrete facilities, including land, vehicles, and
all other equipment, together with all ‘delthnS, Ieplacements, and
improvements thereto, that are the property of Jahncke Service, In-
corporated, and that have been used in the ploductlon, sale, or
transportation of ready-mixed concrete.

I

1t is further ordered, That pending divestiture, respondents shall
not make any changes in any of the plants, machinery, buildings,
equipment, or other property of whatever description of Jahnc]\e
Service, Incorporated, that might impair their market value or
their present capacity for the production, sale, and distribution of
ready-mixed concrete.
‘ 1

1t is further ordered, That none of the properties described in
Paragraph I of this order, and required to be divested, be sold or
transferred, directly or indirectly, to any person who is at the time
of divestiture an officer, director, employee, or agent of, or under the
control or direction of OKC Corp. or Oklahoma Land and Cattle
Company, or any parent, subsidiary, or affiliated corporation of either
respondent, or who owns or controls, directly or indirectly, more
than one (1) percent of the outstanding shares of common stock of
cither of the respondent companies, or any of their parent, sub-
sidiary, or affiliate companies. ,

As used in this order “person” shall include all members of the
immediate families of the individuals specified and the coxpom-
tion, partnerships, associations, and other legal entities as well a
natural persons.

v

1t is further ordered, That commencing upon the date this order
becomes final and continuing for a period of ten (10) years from
and after the date of comp]ehn(r the divestiture quuned by this
order, respondents shall cease and desist from acquiring, directly
or indirectly, without prior approval of the Federal Trade Commis-
sion, the whole or any part of the share capital or assets of any
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corporation engaged in the production or sale of ready-mixed con-
crete or shell within respondent OKC Corp.’s present or future
marketing area for portland cement or any acquisition of the whole
or any part of the share capital or assets of any corporation that
purchased in excess of 10,000 barrels of portland cement in any of
the five (5) years preceding the merger.

\4

1t is further ordered, That respondents OKC Corp. and Oklahoma
Land and Cattle Company, corporations, and their officers, directors,
agents, representatives, employces, parents, subsidiaries, affiliates,
successors, and assigns, directly or indirectly, or through any corpo-
rvate or other device, do forthwith cease and desist from entering
into, participating, continuing, cooperating in, or carrying out, or
directing or instigating any planned common course of action, course
of dealing, understanding, plan, combination, or conspiracy between
and among themselves, or between any one or both of said respond-
ents and another or others not parties hercto to acquire, directly or
indirectly, the whole or any part of the share capital or other assets
of any corporation engaged in the production or sale of ready-mixed
concrete or shell.

VI

1t is further ordered, That OKC Corp. and Oklahoma Land and
Cattle Company shall, within sixty (60) days from the date this
order becomes final and at such further time as the Commission may
require, submit to the Commission written reports setting forth in
detail the manner and form in which they intend to comply, are
complying, or have complied with this order.

VII

1t is further ordered, That respondents shall notify the Commission
at least thirty (30) days prior to any proposed change which may
affect compliance obligations arising out of this order, such as dis-
solution, assignment, or sale resulting in the emergence of a corpo-
rate successor, and that this order shall be binding on any such suec-
cessor. : ‘ :
OriNTON OF THE COMMISSION

OCTOBER 21, 1970
By Dixon, Commissioner :

On October 17, 1969, the Commission issued its complaint alleging
that the acquisition of Jahneke Service, Incorporated (Jahneke), by
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. OKC Corp. (OKC) violated Section 7 of the Clayton Act, as
~amended. The complaint charged that the OKC-Jahncke union may
lessen competition or tend to create a monopoly in the production
and sale of portland cement, ready-mixed concrete, shell, and con-
struction aggregates in the New Orleans area market, among others.
The complaint also alleged that OKC and Oklahoma Land and Cat-
tle Company (Oklahoma) transgressed Section 5 of the TFederal
Trade Commission Act in that the two firms conspired to acquire
Jahncke. ‘

Following unsuccessful attempts to negotiate a hold-separate pro-
tective agrecment, pending outcome of the administrative proceeding,
the Commission, on May 1, 1970, denied complaint counsel’s motion
seeking injunctive relief under the All Writs Act, 28 U. S. C. Sec.
1651 (a) (1964), in the Court of Appeals for the Fifth Circuit. But
the Commission ordered respondents to notify it 60 days prior to
consummation of the sale of Jahncke’s ready-mix business. On June
1, 1970, OKC notified the Commission that it intended to sell the
ready-mix facilities of Jahncke within a week’s time. Thereupon the
Commission, on June 16, 1970, directed its Giencral Counsel to seek
injunctive relief in the Court of Appeals for the Fifth Circuit to
prevent OKC from disposing of any of the assets of Jahncke. and
from restructuring the company pending the final order of the Com-
mission disposing of the adjudicative proceeding in this matter. The
Court of Appeals, under the authority of the A1l Writs Act, granted
the injunction for a period of 120 days from July 8, 1970.* The in-
junction restrains respondents from making any changes in the op-
eration of Jahncke’s business and from sclling any of Jahncke’s
assets. o v ‘ :

The administrative hearings in this matter commenced on June
9, 1970, and. on September 3, 1970, the hearing examiner filed his
initial decision. Heo held that the acquisition violated Section 7 of
the Clayton Act in the portland cement and ready-mixed concrete
lines of commerce. Fle also held that respondents had conspired to
acquire Jahncke and hence violated Section 5 of the Federal Trade
Commission Act. The examiner dismissed the charge of illegality
with vespect to the shell line of commerce.? The matter is now be-
fore us on cross appeals of the parties from the initial decision.

1 Pederal Trade Commission v. OKC Corp. et al., 5 Trade Reg. Rep. ¥ 73,288 (5th Clr.
1970) [8 S.&D. 12201. )

2 Since Jahncke sold major portlons of its aggregate operation in October of 1969,
complaint counsel withdrew the allegations concerning this aspect of the case.
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No dispute exists as to certain facts. They constitute the basis of
the following summary : '

OKC(’s business may generally be divided into production of port-
land cement and various petroleum products.® The latter are not
relevant to this proceeding which is concerned solely with the cement
phase of OK(C’s operations. The company operates two cement plants:.
one in Pryor, Oklahoma (with a 2,000,000 barrel capacity), and

“the other in New Orleans, Louisiana (with a 1,700,000 barrel capa-
city). The two plants, for the fiscal year ending September 30, 1968,
produced 3,400,000 barrels. Lime, which is an essential ingredient in
the manufacture of cement, is obtained for the Pryor plant from a
company-owned limestone quarry near the site of the plant. As its
source of lime, the New Orleans plant uses shell obtained from
Jahncke.: :

OKC’s net sales from all operations for its fiscal year 1968 totaled
$39,208,178; its net income was $2,319,655, and its total assests
were $41,229,177. The cement operations’ net sales for this period
totaled $10,553,437; its net income, $1,649,612, and its assests (at-
tributable to its cement operations), $33,287,781.

On May 26, 1969, OKC made a public offer, to expire on September
30, 1969, to purchase all outstanding shares of Jahncke. By the time
the offer expired, OKC had obtained about 46% of Jahncke’s common
stock, which came both from the Jahncke family and respondent
OKklahoma.t After that date, OKC continued to purchase stock so
that by December 15, 1969, it owned 88% of Jahncke’s outstanding
common stock.

For over 30 years Jahncke has been a ready-mixed concrete pro-
ducer located in New Orleans. Its other businesses consist of marine
hydraulic dredging, which has accounted for approximately 40% of
its total revenues since the middle 1960%, and the production, sale
and distribution of building and industrial materials. Included
among the latter products are gravel, sand end shell. The sand and
gravel are used for Jahncke’s production of ready-mixed concrete;
the shell is used in the production of cement. Its concrete operation

3 QKC was .originally incorporated under the name Oklahoma Cement Company and
changed to its present name on January 30, 1967.

+On January 7, 1969, respondent Oklahoma purchased 239, of the outstanding voting
common stock of Jahncke.. By March 10, 1969, it increased its share of voting stock to
27.99,. In February of that year, Oklahoma’s president purchased additional, undeter-
mined shares of Jahncke.
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consists of seven operating plants and 41 ready-mixed concrete
trucks.

Jahneke’s net sales for all operations totaled $11,476,642 for the
calendar year 1968, its revenues were $19,144,696, with a net operating
loss of $120,348 but with a net income of $177,231, accounted for by
its sale of investment securities. Its current assets in 1968 totaled
$6,689,492, and current liabilities, $2,008,287 :

Ol\hhoma is primarily engaged in operating six rfmches which
breed, stock and sell cattle. The purchase and sale of securities
comprise its other principal source of income. Its investment in
capital stock amounts to between three million and four million
dollars. The company’s total current assests for the year ending
December 31, 1968, was $3,046,746; its current liabilities $17,300;
and its total assets, $6,208,012. Its net loss from all operations was
$10,542. It is the sole and wholly owned subsidiary of Pipe Invest-
ment Company, which is engaged primarily in the real estate busi-
ness in Qklahoma, Texas, California and Florida.

I

In their appeal from the initial decision, respondents first take
issue with the examiner’s delineation of the geographic market with-
in which to test ‘the competitive effects of the acquisition in the
portland cement line. The examiner found, in this connection, that
" the relevant submarket was the New Orleans metropolitan area, an
" area coextensive with the New Orleans Standard Metropolitan Sta-

tistical Area (SMSA) established by the Bureau of the Census.
This area consists of the Parishes of Jefferson, Orleans, St. Bernard
and St. Tammany.

Respondents do not dispute the examiner’s finding as to the
existence of a relevant submarket but contend that this market should
be extended to cover an area which would include the southern
portion of Louisiana and Mississippi, the Pensacola arca of Florida
to the cast, and the Louisiana-Texas border to the west. In arguing
that the market should be so extended, respondents rely primarily on
the following passage from the court’s decision in U.S. Steel Corp.
v. Federal Trade Commission, 426 F.2d 592, 596 (6th Cir. 1970) :

Since the primary impact of the instant acquisition falls upon the customer-
supplier relationship between Certified [the acquired ready-mix firm]—which
operates almost exclusively in the NYMA [the New York Metropolitan Area]
—and its potential suppliers—to whom Certified can practically turn for port-
land cement, the geographic market can be no broader than the area in which
Certified’s potential suppliers can turn if they lose Certified’s business.
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On the basis of this language, respondents would define both the
broader market and the submarket by looking exclusively to the
geographic area to which portland cement producers which sell to
Jahncke can ship their produect. '

Respondents have mistakenly concentrated on that part of the
court’s decision which referred only to the outer limits of the overall
market and have ignored equally significant criteria applied by the
court when affirming the Commission’s conclusion that the New
York metropolitan area constituted a relevant submarket. The
court, in upholding the Commission, necessarily concluded that the
arca of effective competition is determined not only by the distribu-
tion patterns of the seller but also by reference to the area to which
the purchasers can practically turn in order to satisfy their needs
for a given product.

In defining the market by this application of these criteria, it is
important to find what factors determine cement customers’ choice
of a supplier. The record shows that in selecting suppliers, purchasers
of cement are not influenced by price cuts, since price reductions are
generally met by competition, nor are they persuaded by the quality
of cement, since cement is generally a homogeneous product. What
is decisive is the proximity of the supplier to the customer, since
prompt delivery is considered essential in the purchase of cement.
To paraphrase the Court in United States v. Philadelphia National
Bank, 374 U.S. 321, 328 (1963), the factor of convenience will
localize competition among sellers of cement as effectively as high
transportation costs in other industries. It is not surprising there-
fore that principal suppliers of cement, with plants or terminals in
the New Orleans market accounted, in 1967, for 80.6% of all ship-
ments of cement to the New Orleans metropolitan area, and, in 1968,
for 74.4% of all shipments. In this context, it should be emphasized
that terminals perform the same economic function as cement
plants.

The significance of the customer or demand side of the market.
was recognized in United States v. Phillipsburg National Bank, et
al., 399 U.S. 350, 363 (1970). There the Court listed “the location of
its [the seller’s] offices” as one of three factors, along with “the
places from which it [the supplier] draws its business . . . and where
it seeks business,” to consider “in locating ‘the market area in which
the seller operates.”’ ” The Court noted that the two banks seeking
to merge had their principal office in downtown Phillipsburg, to-

5To be sure, in some industries where market saturation is undertaken, this factor
would not be helpful. Unquestionably that is not the case here.
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gether with offices in the surrounding suburbs. The Court concluded
that the downtown area constituted a relevant market, stating that
“although the city is sufficiently small so that there is easy access
to its downtown area where the banks have their main offices, the
banks found it necessary to open branches in the suburbs because
. . . that is ‘where the customers are.’ See also Philadelphia Bank,
supra, at 858 n. 35.” So too, n this matter, the terminals are clustered
around New Orleans since that is “where the customers are” and
where these customers are seeking to purchase their cement.

Particularly revealing in this regard is the operation of Ideal
Cement Co., which has a plant in Baton Rouge, only 80 miles by
barge from the New Orleans metropolitan area. Yet, substantially
all of its considerable shipments into the New Orleans metropolitan
area are made from its terminal located within New Orleans.

As found by the hearing examiner, the Standard Metropolitan
Statistical Area of New Orleans is defined on the basis of such
factors as population, labor force and degree of economic and social
integration between and among the parishes in the New Orleans
area—the same factors a cement manufacturer looks for when de-
fining a focal point for consumption of a plant’s production. This
finding is in accord with our experience in the numerous other vertical
mergers in the cement industry® and is amply supported by the
record in the instant matter. Testimony of cement manufacturers
which sell in the Gulf states, including that of a past president of
OKC (Tr. 363, 364), leaves no doubt that suppliers of cement con-
centrate their sales efforts in the New Orleans area. Typical of this
testimony is that of the vice president of marketing for Dundec
Cement Company :

Well you generally look for an area of substantial population. There is a
relationship between cement consumption and population. . . . And you look at

9 United States Stecl Corp. [1967-1970 Transfer Binder] Trade Reg. Rep. § 18,626
(I'TC 1968) [74 TT.C. 1270]: Ash Grove Cement Co. [1967-1970 Transfer Binder]
Trade Reg. Rep. 1 18,849 (FTC 1969) : Mississippt River Fuel Company [1S67—1970
Transfer Binder] Trade Reg. Rep. T 18,801 (FTC 1969) [75 F.T.C. 812]; Marquectte
Cement Manufacturing Co. [1967—1970 Transfer Binder] Trade Reg. Rep. T 18,657 [75
.T.C. 32] and ¥ 18,888 (FTC 1969) [76 F.T.C. 3611 ; Missouri Portland Cement Co.
[1967-1970 Transfer Binder] Trade Reg. Rep. T 18,805 (FTC 1969) ;. National Portland
Cement Co. [1967-1970 Transfer Binder] Trade Reg. Rep. T 17,908 (FTC 1967) [7i
F.T.C. 3951; Lone Star Cement Corp. [1965-1967 Transfer Binder] Trade Regz. Rep.
717,581 (FTC 1966) [69 F.T.C. 927] and § 17,8238 (FTC 1967) [71 F.T.C. 35] ; Lehigh
Portland Cement Co. [1965-1967 Transfer Binder] Trade Reg. Rep. § 17,489 (IM1¢
1966) ; Idecl Cement Co. [1965-196T Transfer Binder] Trade Reg. Rep. 7 17,430, § 17,546
(I'T'C 1966) [69 F.T.C. 762]; Texas Industries, Inc. [1965-1967 Transfer Binder] Trade
Reg. Rep. ¥ 17,391 (FTC 1965) [6S F.T.C. 992]; Permanente Cement Co. [1965-1967
Transfer Binder] Trade Reg. Rep. § 17,222 (FTC 1965) [67 F.1T.C. 33471 American
Cement Corp. [1963-1965 Transfer Binder] Trade Reg. Rep. | 16,736 (FTC 1964)
[64 P.T.C. 316].
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the type of market to see if it’s an area where a large amount of cement is
consumed. (Tr. 630.)

In determining the geographic market, it is alsc important to
consider where “the effect of the merger on competition will be direct
and immediate. . . . [And] this depends upon ‘the geographical
structure of supplier-customer relations.” ” Philadelphia Bank, supra,
at 857. Clearly, the competitive effects of the OKC-Jahncke acquisi-
tion center in the New Orleans metropolitan area. As an example,
the New Orleans arca will support only a certain number of cement
sellers. Any significant diminution in the available cement cus-
tomers in the market may make the market less attractive to those
already there (encouraging egress) and to any potential entrants.
As a result, for ready-mix firms in New Orleans, fewer suppliers
may be available to which they may practically turn. The occurrence
of this adverse effect in New Orleans strongly indicates that it is
a relevant geographic marlket. United States v. Pabst Brewing Co.,
384 U.S. 546, 549-50 (1966)."

X

Respondents also challenge the hearing examiner’s holding that
the effect of the acquisition may be substantially to lessen competition
in both the cement and ready-mix lines of commerce. Their principal
contention in this regard is that the degree of foreclosure resulting
from the acquisition is insignificant. According to respondents, the
foreclosure of OKC’s cement competitors attributable to the acquisi-
tion was 4.2% in terms of total cement sales in 1967, and 2.4% in
1968. They further contend that this foreclosure effect becomes even
less significant when considered in light of the absence of any pre-
vious foreclosure by vertical integration in this area.

There are three basic flaws in respondents’ reasoning. First, it
completely ignores the existence of 2 relevant submarket, d.c., the
‘New Orleans metropolitan area. In that market, the foreclosure,
when measured by the sales to ready-mix firms, was 28.2% in 1967
and 26.25% in 1968. In terms of the total market for portland ce-
ment, the foreclosure amounted to 13.6% and 11.4% respectively in
these two years. Hence, the foreclosure is of even greater dimensions
than that demonstrated in U.S. Steel with respect to the New York
metropolitan area submarket.

Secondly, even if we apply respondents’ broader market concept,
the foreclosure would fall well within the range of percentages held

7 Respondents do not appeal from the examiner's finding that the New Orleans metro-
politan area is the proper geographic market to measure the effects of the acquisition
with respect to the production and sale of ready-mixed concrete.

467-207T—T5——91
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to be unlawful in 27.S. Steel. There the hearing examiner found that
the purchases of the acquired ready-mix fum in the years 1962
through 1964 accounted for 1.8%, 2.1% and 1. 7% of total portland
cement purchases in the broader geographic market. These amounts
are far smaller than those which respondents claim are insignificant
here.

Thirdly, xeqpondenfs argument that there has been virtually no
vertical integration in the New Orleans market is refuted by the
record.® The examiner found in this connection that Louisiana In-
dustries (with 8.9% and 12.6% of cement purchases in 1967 and 1968,
respectively) is a subsidiary of Texas Industries, Inc., a cement
producer with a terminal in the New Orleans market. Radchff
{(with 9.7% of cement purchases in 1967, and 7.65% in 1968) admits
to a reciprocal buying arrangement with Ideal Cement. Ideal
purchases shell from Radeliff for its cement ploductlon, in turn,
Radcliff purchases cement from Ideal for its ready-mix operation.
Jimco, Ine. (with 15.56% of all cement pnrchases by ready-mix
companies in 1967, and 15.66% in 1968) is indebted to Lone Star,
‘and, as an apparent counsequence of which, it purchases almost ex-
clusively from that cement producer. Similarly, Ready Mix Concrete
(with 6.12% of cement purchases, and 6.8%, in 1967 and 1968, re-
spectively) is in debt to OKC and buys virtually all of its cement
requirements from that company.

These companies, when Jahncke is included, account for near]y
70% of all portland cement purchases made by the ready-mix firms
in the New Orleans area. We are mindful that the foreclosure
attributable to the tying of these firms to cement producers is not,
except in the case of Louisiana Industries and Jahncke, as lasting as
that stemming from ownership. Still, in the instant situation the
supplier and customer relationships are such that they tend to dis-
courage entry and to encourage egress by firms not favorably situat-
ed in the market. As to the former, the vice president of marketing of
Dundee Cement testified that these relationships have resulted in
an effective foreclosure from sales to the ready-mix segment of the
market :

Q. With the acquisition of Jahncke by OKC, would you consider the New
Orleans market now a desirable market?

S Respondents contend that the totnl market foreclosure in the New Orleans area of
.599% in 1967 and 1.59% in 1968 is de minimis when contrasted to the prior vertieal dis-
closure of 39.69% in U.R. Steel. This comparison between the total foreclosure in the two
cases is misieading. Respondents’ percentages of .599% and 1.59% represent the prior
total foreclosure in the broader market area in the instant case, whereas the 39.69%
figure refers to the prior total foreclosure in the much narrower submarket in the U.8.
Steel case, and not to the broader market area found in that case.
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A. Well, I think the way to answer that is, it is less desirable and certainly
much less desirable for the acquisition.

Q. Why would that be?

A. Because of the fact that you basically are foreclosed from a substantial
part of the market, in the Jahncke situation, and the others [Ready Mix,
Jimco, Radeliff and Louisiana Industries] you inquired about one way or the
other we are foreclosed from selling.” (Tr. 634, 635.)

As to the effect of the collective foreclosure on egress from the
market, there is the example of Alpha Cement Company, a cement
producer which, in October 1969, withdrew from the New Orleans
market, even thouo}l it had spent a considerable sum (ie., $700,000
in 1964) in constructing a terminal in that city. In the words of its
vice president and regional sales manager, “We felt that we were
precluded from selling to an extent in the New Orleans market, and
the same would be true if any new company came in.” (Tr. 615.)
This withdrawal occurred prior to OKC’s acquisition of Jahncke and
was the result of a developing trend toward vertical integration
in the market—a trend which was greatly aggravated by the Jahncke
acquisition. Moreover, it is manifest from testimony of cement
suppliers that they will sell in a market only if they find that cus-
tomers are not tied to individual suppliers. An illustration of such
‘testimony is that of Mr. Chase of Dundee :

Q. Now sir, in your experience with Dundee, has your company come across
any situations where it has been foreclosed from markets because of this verti-
-cal integration?

A. Yes, there are several examples that come to mmd Probably the best
-examples would be Memphis and Kansas City, where we are foreclosed there,
very substantially, if not entirely. Houston is partially substantially closed
market. New Orleans certainly is; in part Cincinnati would also fall in that
category.

Q. Now Memphis and Kansas City, do you recall what your experience was
‘with those two markets?

A. Those two markets, of course, were markets which we were not operating
in. They were markets we investigated when we first conceived the Clarksville
project. And because of their location they were very logical for us.

The easiest example, of course, is Memphis, because it’s right on the river,
-economically very close to Clarksville, and would be a logical place for us to
sell our product. But investigation proved that the chances of our selling any
substantial amount of cement in Memphis were practieally zero.

Q. Why was that, sir?

A. Because it is a market that was and to a major degree still is, but at that
time it appeared to us that it was 100 per cent foreclosed because of vertical
integration. (Tr. 636, 637.)

Hence, contrary to respondents’ assertion, we are satisfied that the
record fully supports the examiner’s findings as to the probable
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consequences of the challenged acquisition in the cement line of

comiunierce.
v

The hearing examiner held that the acquisition may result in a
lessening of competition in the ready-mix line by conferring upon
the acquired company a decisive competitive advantage over its
non-integrated competitors and by raising barriers to entry into the
production and sale of ready-mixed concrete in the New Orleans area.
Respondents challenge this holding, claiming generally that no com-
petitive advantages will accrue to the vertically integrated firm.
This argument has been repeatedly made to, and rejected by, the
Commission. Most recently, the court in U.S. Steel, 426 F. 2d at
603, disposed of this contention, as follows:

This trend towards vertical integration has made it quite difficult for non-
integrated firms to compete even apart from open-market foreclosure. A ver-
tically integrated cement and ready-mix company has decisive cost advantages
over non-integrated competitors. Cement manufacturers are burdened with high
fixed costs, as well as significant marketing, shipping and distribution costs.
Vertical integration creates a more assured level of plant utilization, an elimina-
tion of any significant sales and marketing expenses to one’s own ready-mix
subsidiary, and the ability to integrate the storage and distribution facilities of
the cement and ready-mix company into a single urban terminal. All of these
factors work to lower overall unit costs of integrated vis-a-vis non-integrated
concerns. '

However, while unit costs might be used to lower the price of cement to
customers generally, they also have the potential of being used as weapons of
economic discipline.® This is particularly true when an industry is tending
towards oligopoly. In such markets, the handful of leading vertically integrated
firms do not engage in general price cutting. Price cuts are used as a more
selective instrument: to punish an aggressive marketeer or price-cutter of
cement ; to woo away a crucial account of a non-integrated concern; or to main-
tain respective oligopoly shares. United States v. Wilson Sporting Goods, 288
. Supp. 543, 556-557 (NDI11.1968). The “mixed threat and lure of reciprocal
buying” was the potential anticompetitive device which condemned the acquisi-
tion of Gentry, Inc. by Consolidated Foods. Federal Trade Commission v. Con-
solidated IFoods, supra, 380 U.S. at 593-595, 85 S.Ct. 1220, 14 L.Ed. 2d 95. Simi-
larly, in the concentrating cement and concrete industries, the decisive cost
factors of vertical integration create a “mixed threat and Iure:” a “threat”
insofar as the non-integrated firms must remain well-behaved or suffer the con-
sequences; and a “lure” in that the well-behaved firms will not be subject to
serious price-cutting. Such market conditions push the remaining non-integrated
firms toward vertical integration. (426 I'.2d at 603.)

:P'he unsupported possibility of lower prices can not immunize this acquisition. As
the United States Supreme Court held in FT'C v. Procter & Gamble Co., “[plossible econo-
mies cannot be used as a defense to illegality.” 386 U.S. 568 at 580, 87 8.Ct. 1224 at
1231, 18 L.1d.2d 303.
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We are satisfied from this authoritative ruling, and from our
review of the record in this case, that the examiner’s findings are
factually and legally correct.

v

The principal argument made by counsel supporting the complaint
in their appeal from the initial decision is addressed to the relief
ordered by the hearing examiner. With respect to this aspect of the
case, the hearing examiner concluded that the ready-mix unit of
Jahncke, after being severed from the other Jahncke divisions, would
be a viable competitor and would begin with the largest share of
the market. e further concluded that a divestiture of the ready-
mixed concrete division of Jahncke would afford complete relief
from the probable adverse effect of the ‘lcqlllSlth]l.

Lompl‘un’r counsel maintain that the ready-mix business Wlh re-
main viable only through the support of the remaining portions of
Jahneke’s business, and that complete divestiture is therefore neces-
sary. They argue, in this connection, that the ready-mixed concrete
business in New Orleans is marginal; that Jahncke’s ready-mix
business in particular bas been unprofitable; that it has remained a
viable competitor becanse it could depend upon the resources of the
profitable portions of the Jahneke operation; and that the viability
of Jahncke's ready-mix business will continue to depend upon the
resources and revenues of its other operations. Respondents, on
the other hand, dispute the factual basis of this contention.?

That part of the initial decision which deals with this nnportant
issue is not helpful. No findings are made to support the examiner’s
conclusions nor are we provided with the benefit of his reasoning by
which he arrived at these conclusions.

The record shows that Jahncke has been an independent and suc-
cessful New Orleans enterprise for almost 100 years. In addition to
being the largest purchaser of cement and seller of ready-mixed con-
crete, it was engaged in lucrative marine hydraulic dredging and shell
dredging, the manufacture of concrete products, such as concrete
pipe, and the sale of building materials. (CX 51, 52 and 53.) There
is no dispute that this broadly based operation was a strong com-

" Respondents also maintain that it is inconsistent to argne that the acquisition will
probably give OKC an unfair economic advantage in the ready-mix business over its com-
petitors, and at the same time to urge the Commission to reestablish Jahncke with the
same advantages. The answer to this is, of course, that the advantages derived from the
Jahncke-OKC union are likely to be substantially greater than those derived from control
over dredging, shell and the other operations of Jahncke. Moreover, Section 7 of the
amended Clayton Act is concerned with adverse competitive effects resulting from the
acquisition and not from internal expansion. .
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petitive force in each of the various lines of its business, including the
ready-mix line.

Desplte the losses the comp‘uly incurred in the sale of ready-mixed
concrete in recent years, it remained the largest firm in the field, and
apparently could maintain that position because of the aV‘ulablhty of
the revenues from its other opemtlons which compensated for the
reverses suffered by the ready-mix phase of its business. Respondents.
do not question that the Jahncke enterprise was a strong, viable
organization, commanding substantial economic resources.

It is also apparent from the record that in recent years the ready-
mix business in the New Orleans area has been a narrow-margin op-
eration (Tr. 738, 736), and that Jahncke has sustained losses through-
out this period. Indeed, the executive vice president of OKC, Mr. D.
E. Baxter, testified that Jahncke’s ready-mixed concrete business was
a “loss opelatlon ” ('Tr. 1068.) Mr. H.S.G. Verlander, a former treas-
urer and vice president of J ahncke, also gave testimony in this case
and, on the basis of his long experience w1xth the company, expressed
the opinion that the ready—mix unit could not stand alone.

In contending that less than complete divestiture is required,
respondents rely on the testimony of Mr. Robert D. Brown, president
of Jahncke Service since the fall of 1969. Mr. Brown testified that in
his opinion the ready-mix operation, if severed from the Jahncke or-
ganization, could be turned around and become a profitable opera-
tion. He testified first of all that the bookkeeping methods utilized
by Jahncke exaggerated the losses sustained by its ready-mix busi-
ness. Secondly, he stated that costs could be pared by reducing sales
personnel, by improving maintenance of equipment, and by 1nt10duc—
ing other efficiencies in the operation of the business. Through these
changes, he predicted cost savings of approximately $400,000 annual-
ly. (Tr. 1125-1128.)

In reviewing Mr. Brown’s testimony, we note that he does not
address hlmself to the root cause of the loss performance of Jahncke’s
ready-mix unit. The testimony of officials of the second and third
largest ready-mix firms in the New Orleans market (Tr. 738, 765), as
well as that of Mr. Herbert Jahncke, Sr. (Tr. 424), establishes be-
yond doubt that the source of the financial difficulties of members of
this industry was the severely depressed price level of ready-mixed
concrete in the New Orleans metropolitan area. Conditions were such
that three ready-mix firms were forced to shut down their operations.
" Hence, it is clear from the record that the cure for Jahncke’s prob-
lems is not a reorganization of the ready-mix unit, which is a specu-
lative projection on the part of Mr. Brown, but an improvement of.
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the conditions in the construction industry in the New Orleans metro-
pohtan area. Moreover, we are not told whether the annual cost sav-
ings which Mr. Brown expects to realize would offset the losses suf-
iere-d by Jahncke’s ready-mix business.

From a review of the record we find that there is an insufficient
basis for concluding that the ready-mix unit of Jahncke, if severed
from the entire enterprise, could survive as a viable, independent
competitive entity. And, if it could not, the competitive consequences
of permitting the sale of the ready-mix unit by itself become quite
obvious. In the cement line, we may be faced at some date in the
future with the same foreclosure as that which would follow from
OKC’s retention of the ready-mix business. Whether the business
may be forced to close, or whether it may enter into some arrange-
ment with a cement supplier, a very substantial portion of the total
market for portland cement may be foreclosed in the New Orleans
area. If this would occur, the remaining open market would be of
insufficient size to attract additional suppliers to the New Orleans
market.’ Thus the same entry-discouraging effects of the original
acquisition may emerge at some future time.

In sum, we are convinced that competition would suffer from the
elimination of Jahncke as an independent ready-mix producer in the
New Orleans market. We know from the long history of this organi-
zation that it is capable of maintaining its independence in the ready-
mix line if it remains unchanged. On the other hand, we are far
from persuaded that this would be true if the ready-mix business
would be severed from the remainder of the enterprise. Consequent-
ly, we cannot agree with the hearing examiner that the market struc-
ture would be adequately restored by divestiture of only the ready-
mix unit. The holding that partial divestiture would afford complete
relief is at best conjectural. It is therefore rejected.

Our conclusion that the entire Jahncke enterprise should be pre-
served is in keeping with one of the principal goals of Congress in
enacting the Celler-Kefauver amendment to Section 7 of the Clayton
Act. Congress emphasized at that time the importance of protecting
independent local enterprises from being taken over by large inter-
state organizations. Brown Shoe Co. v. United States, 370 U.S. 2
(1962) ; United States v. Aluminum Co. of America, 377 U.S. 271
(1964) s United States v. Von’s Grocery Co., 384 U.S. 270 (1966).

10 As we have described above, the second, third and fifth leading ready-mix firms in the
New Orleans area are tied in one form or another to cement suppliers. Jahncke, on the
other hand, is the only one of the top three with no financial arrangment with any cement.
supplier and so has been capable of maintaining its integrity as a truly independent, locak
enterprise.
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Two other issues have been presented in the appeals from the initial
decision. Respondents have taken exception to the examiner’s holding
that there was a conspiracy between OKC and Oklahoma Land and
Cattle Company to acquire Jahncke, and counsel supporting the com-
plaint contest the examiner’s finding that the acquisition of the shell
portion of the Jahncke enterprise may not result in a substantial
lessening of competition.

We agree with respondents that the conspiracy charge should be
dismissed. In view of our disposition of the case, however, we do not
reach the issue raised by counsel supporting the complaint. Because
we order complete divestiture, a determination of the correctness of
the examiner’s holding as to the probable competitive consequences in
the shell line of commerce is not necessary.

To the extent indicated herein, the appeal of counsel supportlnﬂ
the complaint is granted. With the exception of our ruling on the
conspiracy issue, the appeal of respondents is denied. Our order pro-
viding for appropriate modification of the initial decision is issuing
heleth ,

Commissioner MacIntype did not participate. Commissioner Den-
nison did not participate for the reason oral argument was heard
prior to his taking oath as Commlssmner.

Fixarn OrpEr

This matter having been heard by the Commission on cross-appeals
of respondents and counsel supportino' the complaint from the initial
decision of the hearing examiner, filed September 2, 1970, holding
that the complaint charfrmrr respondents with violation of Section 7
of the Clayton Act, as a,mended, and Section 5 of the Federal Trade

Jommission Act had been sustained by the evidence and containing
an order to cease and desist. The Commission has determined that
the appeals of respondents and counsel supporting the complaint
should be granted in part and denied in part, and that the findings of
the hearing examiner should be adopted to the extent consistent with
the opinion accompanying this order. Other findings of fact and con-
clusions of law made by the Commission are contained in that
opinion. For the reasons therein stated, the Commission has -deter-
mined that the order entered by the hearing examiner should be
vacated and a new order issued by the Commission as its final order.
Accordingly,
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It is ordered, That respondent, OKC Corp., a corporation, and its
officers, directors, agents, representatives, employees, subsidiaries,
affiliates, successors and assigns, within six (6) months from the
date this order becomes final, divest, absolutely, subject to the prior
approval of the Federal Trade Commission, all direct and indirect
legal and equitable interest in the stock, share capital, rights and
privileges, tangible or intangible, and any other form of ownership
acquired by respondent, as a result of the acquisition of the stock of
Jahncke Service, Incorporated.

o

It is further ordered, That pending divestiture, respondent shall
not make any changes in the corporate structure, or in any of the
plants, machinery, buildings, equipment or other property of what-
ever description of Jahncke Service, Incorporated, which might
impair its present eapacity for the production, sale and distribution
of the business operations of Jahncke or their market value.

IIX

It is further ordered, That none of the stock, properties, rights
and privileges, described in Paragraph I of this order and requived
to be divested, be sold or transferred, directly or indirectly, to any
person who is at the time of divestiture an officer, director, employee,
or agent of, or under the control or direction of OKC Corp., or any
parent, subsidiary or affiliated corporation of respondent, or who
owns or controls, directly or indirectly, more than one (1) percent of
the outstanding shares of common stock of respondent or any of its
parent, subsidiary or affiliate companies.

As used in this order “person” shall include all members of the
immediate families of the individuals specified and corporations,
partnerships, associations, and other legal entities as well as natural
persons.

v

It is further ordered, That commencing upon the date this order
- becomes final and continuing for a period of ten (10) years from and
after the date of completing the divestiture required by this order,
respondent shall cease and desist from acquiring, directly or indirect-
ly, without prior approval of the Federal Trade Commission, the
whole or any part of the share capital or other assets of any corpora-
tion engaged in the production or sale of ready-mixed concrete or
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concrete products within respondent’s present or future marketing
.area for portland cement or which purchased in excess of 10,000 bar-
.rels- of portland.cement in any of the five (5) years pxecedmfr the
.merger.

1t ds further ordwed That the oomplamt be, and the same hereoy
is, dismissed as to respondent Oklahoma Land and Cattle Company.

1t is further ordered, That the hearing examiner’s initial decision,
-as modified, be, and it hereby is, adopted as the demsmn of the
-Commission.:

It is further ordered That Iespondent OKC Corp shall within
sixty (60) days from the date of service of this order and every sixty
(60) days thereafter until dlvestlture is fully effected, submit to the
Commission 4 detailed written report of its actions, plans, and
‘progress in complying with the divestiture provisions of this order,
and fulfilling its objectives. All reports shall include, among other
‘things that will be from time to time required; a summary of all con-
‘tracts and negotiations with potential purchasers of the stock, assets,
properties, rights or privileges to be divested under this order, the
identity of all such potential purchasers, and copy of all written com-
munications from and to such potential purchasers.

- It is further ordered; That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change which may
affect compliance obligations arising out of this order, such as dis-
-solution, assignment or sale resulting in the emergence of a corporate
successor, and that this order shall be binding on any such successor. -

Comimnissioner MacIntyre did not participate. Commissioner Den-
‘nison did not participate for the reason oral argument was. heard
‘prior to his taking oath ag Commissioner. :

I~ taE MATTER OF

MURRAY GLICK porNG BUSINESS AS
RAYNARD WATCH COMPANY

CONSENT ORDER, ETC., IN REGARD TO TIIE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-1811. Complaint, Oct. 21, 1970—Decision, Oct. 21, 1970

Consent order requiring a New York City individual engaged in the watch repair
business to cease misrepresenting that his repair work is fully guaranteed,
that his eharge includes insurance, making charges higher than the amounts
specified in the guarantee, and placing in the hands of others means to
deceive the consuming public,



