FEDERAL TRADE COMMISSION DECISIONS

Findings, Opinions, and Orders

IN THE MATTER OF
THE HOSPITAL BOARD OF DIRECTORS OF LEE COUNTY
Docket 9265. Interlocutory Order, July 7, 1995

ORDER SUA SPONTE DISMISSING PROCEEDING

On April 29, 1994, the Commission filed an action in federal
district court under Section 13(b) of the FTC Act, 15 U.S.C. 53(b),
for a preliminary injunction, pending completion of an administrative
proceeding, to prevent respondent, The Hospital Board of Directors
of Lee County d/b/a/ Lee Memorial Hospital ("The Hospital Board"),
from acquiring the assets of Cape Coral Hospital from West Coast
Health System, Inc. and Cape Coral Medical Center, Inc.
(collectively "Cape Coral"). FTC v. Hospital Board of Directors of
Lee County, 1994-1 Trade Cas. (CCH) { 70,593 (M.D. Fla. 1994).
Shortly thereafter, on May 6, 1994, the Commission issued an
administrative complaint charging that the acquisition was likely
substantially to lessen competition among acute care hospitals in Lee
County, Florida, in violation of Section 7 of the Clayton Act, 15
U.S.C. 18.

Although the district court initially granted the Commission's
request for a temporary restraining order, the court subsequently
dissolved the restraining order and dismissed the Commission's
complaint for preliminary relief on state action grounds, finding that
The Hospital Board's acquisition of its competitor was pursuant to a
clearly articulated state policy expressed in The Hospital Board's
enabling legislation. 1994-1 Trade Cas. at 72,220. Acting in
response to an emergency motion by the Commission, the United
States Court of Appeals for the Eleventh Circuit stayed the district
court's order dissolving the temporary restraining order pending an
expedited appeal. On November 30, 1994, the appellate court
affirmed the district court's decision, finding the requisite clearly
articulated state policy in The Hospital Board's special enabling
legislation and in the unique historical facts surrounding 1987
amendments to the enabling legislation. FTC v. Hospital Board of
Directors of Lee County, 38 F.3d 1184, 1191-92 (11th Cir. 1994).
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The Commission concluded there were substantial errors in the
appellate court's analysis and application of the state action doctrine,
and therefore immediately filed a petition for rehearing and
suggestion for rehearing en banc. In February 1995, while the
petition was pending, Cape Coral terminated its acquisition
agreement with The Hospital Board and entered into a definitive
asset acquisition agreement with Health Management Associates,
Inc., a corporation that did not at that time own or operate any
hospital in the Lee County market alleged in the Commission's
complaint. On or about February 17, 1995, the Commission brought
this development to the attention of the appellate court, noting that
the change in circumstances effectively rendered the Commission's
action for a preliminary injunction moot. The Commission observed
that no court could any longer properly enjoin The Hospital Board
from acquiring Cape Coral, since Cape Coral had terminated its
agreement with The Hospital Board and had agreed to be acquired by
another party. The Commission advised the court that the proper
course of action was to dismiss the Commission's appeal and vacate
the prior decisions because the Commission, through no fault of its
own, was being denied an opportunity to pursue its appellate
remedies. Anderson v. Green, 115 S. Ct. 1059 (1995); U.S. Bancorp
Mortgage Co. v. Bonner Mall Partnership, 115 S. Ct. 386, 391
(1994); United States v. Munsingwear, Inc., 340 U.S. 36, 40 (1950).
On March 9, 1995, the court denied the Commission's petition for
rehearing and suggestion for rehearing en banc. On March 15, 1995,
the court, without comment, rejected the Commission's motion to
dismiss and vacate.

The Commission has determined that it is not in the public
interest either to seek certiorari from the Eleventh Circuit's denial of
vacation or to continue this proceeding through hearings before the
Administrative Law Judge and any possible subsequent appeals.’
The Commission undertook both the court action and this proceeding
to protect competition in the provision of hospital services in Lee

! In dismissing this proceeding on public interest grounds, the Commission does not express any
opinion on whether principles of collateral estoppel would bar prosecution of the administrative
proceeding. While "[t]he doctrine of collateral estoppel prohibits relitigation of an issue of fact or law
that has been decided in‘earlier litigation," SEC v. Bilzerian, 29 F.3d 689, 693 (D.C. Cir. 1994), it is a
doctrine that may not always be applied rigidly and blindly. See Blonder-Tongue Laboratories, Inc. v.
University of lllinois Foundation, 402 U.S. 313, 350 (1971). Here , the Commission was precluded from
pursuing its appeals through no fault of its own, and the Commission undertook every reasonably
available step to preserve its appeal rights. See e.g., United States v. Munsingwear, Inc., 340 U.S. at 40,
IB James W. Moore, Moore's Federal Practice § 0.416 [6], at I11-349-50 (2d ed. 1995).
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1 Concurring Statement

County, Florida. Had the Commission ultimately found the
transaction unlawful, the best possible relief for consumers in Lee
County would have been the sale of Cape Coral to a third party.
Since that is precisely what has happened, further proceedings cannot
better accomplish the Commission's principal law enforcement
objective. Thus, the Commission does not think there is adequate
reason to continue additional adjudicative proceedings against The
Hospital Board.

Because application of the "clear articulation" prong of the state
action doctrine necessarily turns upon the specific statutory scheme
applicable to each case, any determination by the Commission about
the conduct of future cases must and will be made on an individual
basis.

For these reasons, the Commission believes that the public
interest would not be served by additional proceedings. Although the
Commission continues to disagree with the appellate court's analysis
and application of the state action doctrine, the Commission will
neither seek certiorari in the court proceeding nor pursue an
administrative trial. The Commission believes that the public interest
would be best served by the Commission's waiting for some future
opportunity to advance its position on the state action issue.

Accordingly, It is hereby ordered, That this matter be dismissed.

Commissioner Azcuenaga concurring in the result.

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

I have voted against authorizing the action to seek a preliminary
injunction to block the subject transaction, against authorizing the
appeal from the district court decision, against petitioning the Court
of Appeals for rehearing, and against the issuance of the
administrative complaint. I concur in the Commission's decision now
to dismiss the complaint, but do not join the Commission's order.
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IN THE MATTER OF
NEW BALANCE ATHLETIC SHOES, INC.
Docket 9268. Interlocutory Order, July 10, 1995

ORDER TO STAY PROCEEDINGS
AND SHOW CAUSE

In view of both the Commission's determination to conduct public
proceedings respecting its "Made in USA" enforcement standard and
the Commission's action of today's date in Hyde Athletic Industries,
Inc., File No. 922-3236, the Commission is considering whether the
public interest warrants amendment or dismissal of the complaint and
notice of contemplated relief in this matter.

Accordingly, It is hereby ordered, That all proceedings in this
matter, other than those contemplated herein, are hereby stayed
pending further order of the Commission.

It is further ordered, That the parties shall show cause why the
complaint and notice of contemplated relief in this matter should not
be amended in accordance with the attached form of complaint, or
dismissed. The parties shall, on or before August 9, 1995, serve and
file a responsive brief to this order. Complaint counsel shall, within
fifteen (15) days of service of respondent's brief, file a response to
respondent's submission. Respondent shall, within fifteen (15) days
of service of complaint counsel's responsive brief, file a reply brief.
Respondent may, at any time on or before August 9, 1995, file a
motion to withdraw this matter from adjudication for purposes of
discussing resolution of this matter, in which event the Secretary
shall issue an order withdrawing this matter from adjudication and
the application of Commission Rule of Practice 4.7, 16 CFR 4.7, shall
thereby be suspended.

Commissioner Starek dissenting.
COMPLAINT
The Federal Trade Commission, having reason to believe that

New Balance Athletic Shoe, Inc., a corporation ("respondent"), has
violated the provisions of the Federal Trade Commission Act, and it
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appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent New Balance Athletic Shoe, Inc.,
is a Massachusetts corporation which manufactures and sells
footwear. Its principal office or place of business is located at 38
Everett Street, Boston, Massachusetts.

PAR. 2. Respondent has manufactured, assembled, advertised,
labeled, offered for sale, sold, and distributed athletic and other
footwear to consumers.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce"” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements, including print and television
advertising and product labeling, and other promotional materials for
footwear including, but not necessarily limited to, the attached
Exhibits 1-5.

The "Mr. President” print advertisement (Exhibit 1) states:

"Here's one American-made vehicle that has no problem competing in Japan.”
"Not only that, they're made right here in the USA."”

The "Competition" print advertisement (Exhibit 2) states:

"If we can make great athletic shoes in America, why can't our competition?"
"New Balance is the only company that makes a full line of athletic shoes here in
America.”

The "Los Angeles" print advertisement (Exhibit 3) states:

"This American-made transportation system..."

"Mayor Bradley, perhaps you should consider New Balance athletic shoes. Not
only are they made here in the USA...."

The "Junk” print advertisement (Exhibit 4) states:

"Who says buying American has to mean buying junk?"

"New Balance athletic shoes are one American-made product that's worth buying."
"The Japanese buy hundreds of thousands of pairs a year."

The "Mr. President” television advertisement (Exhibit 5) states:

"Here's one American made vehicle that has no problem competing in Japan."
"MADE IN USA"

PAR. 5. Through the use of the statements contained in the
advertisements referred to in paragraph four, including, but not
necessarily limited to, the advertisements attached as Exhibits 1-5,
respondent has represented, directly or by implication, that all New
Balance athletic shoes are made in the United States.
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PAR. 6. In truth and in fact, a substantial amount of New Balance
athletic shoes is wholly made in foreign countries. Therefore, the
representation set forth in paragraph five was, and is, false and
misleading.

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph four, including, but not
necessarily limited to, the advertisement attached as Exhibit 4,
respondent has represented, directly or by implication, that it
annually exports to Japan hundreds of thousands of pairs of athletic
shoes that are made in the United States.

PAR. 8. In truth and in fact, respondent does not annually export
to Japan hundreds of thousands of pairs of athletic shoes that are
made in the United States. Fewer than 10,000 pairs of respondent's
athletic shoes are made in the United States and exported to Japan
each year. Therefore, the representation set forth in paragraph seven
was, and is, false and misleading.

PAR. 9. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

NOTICE

Notice is hereby given to the respondent hereinbefore named that
the[ Jdayof[ ],A.D. 19 ,at am. o'clock is hereby fixed as the
time and the Federal Trade Commission Offices, 6th Street &
Pennsylvania Avenue, N.W., Washington, D.C., as the place when
and where a hearing will be had before an Administrative Law Judge
of the Federal Trade Commission, on the charges set forth in this
complaint, at which time and place you will have the right under said
Act to appear and show cause why an order should not be entered
requiring you to cease and desist from the violations of law charged
in the complaint.

You are notified that the opportunity is afforded you to file with
the Commission an answer to this complaint on or before the thirtieth
(30th) day after service of it upon you. An answer in which the
allegations of the complaint are contested shall contain a concise
statement of the facts constituting each ground of defense; and
specific admissions, denial, or explanation of each fact alleged in the
complaint or, if you are without knowledge thereof, a statement to
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that effect. Allegations of the complaint not thus answered shall be
deemed to have been admitted.

If you elect not to contest these allegations of fact set forth in the
complaint, the answer shall consist of a statement that you admit all
the material allegations to be true. Such an answer shall constitute a
waiver of hearings as to the facts alleged in the complaint, and
together with the complaint provide a record basis on which the
Administrative Law Judge shall file an initial decision containing
appropriate findings and conclusions and an appropriate order
disposing of the proceeding. In such answer you may, however,
reserve the right to submit proposed findings and conclusions and the
right to appeal the initial decision to the Commission under Section
3.52 of the Commission's Rules of Practice for Adjudicative
Proceedings.

Failure to answer within the time above provided shall be deemed
to constitute a waiver of your right to appear and contest the
allegations of the complaint and shall authorize the Administrative
Law Judge, without further notice to you, to find the facts to be as
alleged in the complaint and to enter an initial decision containing
such findings, appropriate conclusions and order.

The following is the form of order which the Commission has
reason to believe should issue if the facts are found to be as alleged
in the complaint. If, however, the Commission should conclude from
record facts developed in any adjudicative proceeding in this matter
that the proposed order provisions as to New Balance Athletic Shoe,
Inc., a corporation, might be inadequate to fully protect the
consuming public, the Commission may order such relief as it finds
necessary or appropriate.

ORDER

It is ordered, That respondent, New Balance Athletic Shoe, Inc.,
a corporation, its successors and assigns, and its officers, agents,
representatives, and employees, directly or through any corporation,
subsidiary, division, or other device, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of any footwear in or affecting commerce, as
"commerce"” is defined in the Federal Trade Commission Act, do
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forthwith cease and desist from misrepresenting, in any manner,
directly or by implication:

1. That all of its footwear is made in the United States.
2. The quantity of footwear it exports.

IL

It is further ordered, That for five (5) years after the last date of
dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representations; and

B. All tests, reports, studies, surveys, demonstrations, or other
evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation, including complaints from consumers.

III.

It is further ordered, That the respondent shall distribute a copy
of this order to each of its operating divisions and to each of this
officers, agents, representatives, or employees engaged in the
preparation or placement of advertisements, promotional materials,
product labels or other such sales materials covered by this order.

Iv.

1t is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
corporation such as a dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations under this order.
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V.

It is further ordered, That respondent shall, within sixty (60) days
after service of this order upon it, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

In witness whereof, the Federal Trade Commission has caused
this complaint to be signed by its Secretary and its official seal to be
hereto affixed at Washington, D.C. this day of ,
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DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

I have voted against this motion for the reasons set forth in my
statement explaining my vote in Hyde Athletic Industries, Inc., File
No. 922-3236.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

I oppose rejecting the consent order in this matter. The public
comments on the consent agreement confirm that "Made in USA"
claims are highly material to consumers. No commenter has come
forward with evidence of consumer understanding that contradicts or
even calls into question the evidence relied upon by the Commission
when it accepted the consent agreement for comment. Nor did any
of the commenters suggest that the claims made by the proposed
respondent were not deceptive.

I continue to believe that case-by-case litigation is the appropriate
forum for evaluating "Made in USA" claims. If consumer
understanding of "Made in USA" claims varies from industry to
industry or supports some other standard, the most promising way to
develop that evidence is by copy testing the particular ads at issue in
individual cases, not by conducting workshops.

Many commenters argue, in effect, that the existing standard for
unqualified "Made in USA" claims is outdated, too high, and too
difficult to meet in a global economy in which nearly all products
contain a significant amount of imported parts or materials. They
contend that firms that employ American labor should be able to
benefit from the strong consumer appeal of an unqualified "Made in
USA" claim, so long as their products contain at least 50% U.S. labor
and materials.

Encouraging the creation and retention of jobs in the United
States is a laudable goal and one I fully support. But whether
relaxing the standard for unqualified "Made is USA" claims would
have that effect is unclear and, more important, falls far outside the
public interest inquiry normally made by the Commission as a law
enforcement agency. According to the evidence we have now,
weakening the existing standard would allow the deception of a
significant number of reasonable consumers and would not reduce the
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costs of compliance.! The "all or virtually all" standard used in the
proposed complaint and consent order is supported by the results of
the 1991 copy test placed on the public record today and is consistent
with the Commission's previous decisions and order.” It appropriately
recognizes that a very small percentage of imported components in
a product assembled in the United States will not preclude an
unqualified "Made in USA" claim. It is also consistent with the
Commission's general approach of not reading qualifications into an
unqualified claim. Nothing in the proposed consent order would
prohibit adequately qualified claims that products manufactured in
the United States with higher levels of foreign components are "Made
in USA." The safe harbors set forth in the proposed order illustrate
some of the ways in which a "Made in USA" claim may be qualified
to avoid deceiving consumers.

Accordingly, I cannot support authorizing the staff to conduct a
"comprehensive review . . . of domestic content claims" to the extent
that it would be a broad inquiry into why adopting a weaker standard
for unqualified "Made in USA" claims is good public policy.

The commenters also seek guidance from the Commission on the
level of substantiation that the Commission will require for "Made in
USA" claims, including methods of calculating domestic content, and
how much flexibility the Commission will use in enforcing a
"virtually all" standard. I agree that such guidance would be useful
and could reduce the costs of complying with the standard. Further
review of these issues, however, does not warrant rejecting the
consent agreement. The Commission frequently undertakes reviews
to reduce uncertainties about its enforcement policies, and issues
enforcement policy statements or guides, without dropping
enforcement efforts against clear violations of law in the interim.

! Many commenters pointed to the difficulties associated with calculating domestic content. These
difficulties, however, exist regardless of whether the standard is 50% or some other amount. Indeed,
setting the standard at 50% is likely to increase industry's compliance costs, because it will be far more
difficult to ascertain whether a product has at least 50% domestic content than whether it is "all or
virtually all" domestic.

2 See, e.g., Windsor Pen Corp., 64 FTC 454 (1964); Joseph H. Meyer Bros., 47 FTC 49 (1950).
Similarly, the Commission's rules implementing statutory labeling requirements for textile products and
wool products restrict unqualified "Made in USA" labels to those items “"completely made in the United
States of material that were made in the United States.” Rules and Regulations Under the Textile Fiber
Products Identification Act, 16 CFR 303.33 (1995); Rules and Regulations Under the Wool Products
Labeling Act of 1939, 16 CFR 300.25a (1995).
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This case presents us with a clear violation of Section 5 of the FTC
Act disseminated in widespread national ad campaign. It does not
turn upon whether a particular method of calculating domestic
content is reasonable.
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IN THE MATTER OF

HARLEY-DAVIDSON MOTOR CO.

SET ASIDE ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC.3 OF THE CLAYTON ACT AND THE
FEDERAL TRADE COMMISSION ACT

Docket 5698. Consent Order, June 29, 1954--Set Aside Order, July 11, 1995

The Federal Trade Commission has set aside a 1954 consent order with Harley-
Davidson Motor Co., (50 FTC 1047), pursuant to the Commission's Sunset
Policy, under which the Commission presumes, in the context of petitions to
reopen and modify orders, that the public interest requires terminating
competition orders that have been in effect for more than 20 years.

ORDER REOPENING PROCEEDING
AND SETTING ASIDE ORDER

On February 8, 1995, Harley-Davidson Motor Company
("Harley-Davidson"), the respondent subject to the order issued by
the Commission on June 29, 1954, in Docket No. 5698, in the matter
of Harley-Davidson Co., 50 FTC 1047 (1954) ("order"), filed a
Petition to Reopen Proceedings and Set Aside Cease and Desist
Order ("Petition"). Among other things, Harley-Davidson requests
that the Commission set aside the order in this matter pursuant to
Section 2.51 of the Commission's Rules of Practice, 16 CFR 2.51,
and the Statement of Policy With Respect to Duration of Competition
Orders and Statement of Intention to Solicit Public Comment With
Respect to Duration of Consumer Protection Orders, issued on July
22, 1994, and published at 59 Fed. Reg. 45,286-92 (Sept. 1, 1994)
("Sunset Policy Statement"). In the Petition, Harley-Davidson
affirmatively states that it has not engaged in any conduct violating
the terms of the order. The Petition was placed on the public record,
and close to 200 comments were received.'

The Commission in its July 22, 1994, Sunset Policy Statement
said, in relevant part, that "effective immediately, the Commission
will presume, in the context of petitions to reopen and modify
existing orders, that the public interest requires setting aside orders

1 . . . . .
To accommodate numerous requests to provide additional time to prepare and submit written
comments concerning Harley-Davidson's Petition, the Commission extended the initial public comment
period in this matter by thirty days.
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in effect for more than twenty years."> The Commission's order in
Docket No. 5698 was issued on June 29, 1954, and has been in effect
for over twenty years. Consistent with the Sunset Policy Statement,
the presumption is that the order should be terminated. Nothing to
overcome the presumption having been presented, the Commission
has determined to reopen the proceeding and set aside the order in
Docket 5698.

In light of some of the commenters' belief that granting Harley-
Davidson's Petition would be commensurate with allowing it to
engage in conduct that may violate the antitrust laws, and their
concern that Harley-Davidson may use certain marketing practices to
engage in unlawful conduct in the event the Commission sets aside
the order in Docket No. 5698, the Commission notes that Harley-
Davidson's conduct would continue to be subject to a case-by-case,
rule of reason analysis under the antitrust laws. Harley-Davidson's
conduct would also continue to be subject to state motor vehicle
dealer protection laws.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened;

It is further ordered, That the Commission's order in Docket No.
5698 be, and it hereby is, set aside, as of the effective date of this
order.

2 Sunset Policy Statement, 59 Fed. Reg. at 45289.
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IN THE MATTER OF

REEBOK INTERNATIONAL LTD., ET AL.

CONSENT ORDER, ETC.,IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3592. Complaint, July 18, 1995--Decision, July 18, 1995

This consent order prohibits, among other things, a Massachusetts corporation and
its subsidiary from fixing, controlling or maintaining the resale prices at which
any dealer may advertise, promote, offer for sale or sell any Reebok or
Rockport product. The consent order also prohibits, for a period of ten years,
the respondents from enforcing or threatening suspension or termination of a
dealer that sells or advertises a product below a resale price designated by
Reebok or Rockport.

Appearances

For the Commission: Alan Loughnan, Michael Bloom and
William Baer.

For the respondents: David Martland, Hutchinson, Wheeler &
Dittmar, Boston, MA.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
(15 U.S.C. 41 et seq.), and by virtue of the authority vested in it by
said Act, the Federal Trade Commission, having reason to believe
that Reebok International Ltd. and The Rockport Company, Inc., a
subsidiary of Reebok International Ltd., (hereinafter "respondents”),
have violated the provisions of Section 5 of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues this complaint stating its charges as follows:

PARAGRAPH 1. Respondent Reebok International Ltd. is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Massachusetts, with its principal
place of business located at 100 Technology Center Drive,
Stoughton, Massachusetts. Respondent The Rockport Company, Inc.
is a corporation organized, existing and doing business under and by
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virtue of the laws of the State of Massachusetts, with its principal
place of business located at 202 Donald Lynch Roulevard; Marlboro,
Massachusetts.

PAR. 2. Respondents are now, and for some time have been,
~ engaged in the offering for sale, sale, and distribution of athletic or

casual footwear to retail dealers located throughout the United States,

including many of the nation's largest retail chains.

PAR. 3. Respondents maintain, and have maintained, a
substantial course of business, including the acts or practices alleged
in the complaint, which are in or affecting commerce, as "commerce"
is defined in the Federal Trade Commission Act.

PAR. 4. In connection with the sale and distribution of Reebok
and Rockport branded products, respondents, in combination,
agreement and understanding with certain of their dealers, have
engaged in a course of conduct to maintain the resale prices at which
dealers sell their products.

PAR. 5. The purpose, effect, tendency, or capacity of the acts and
practices described in paragraph four are and have been to restrain
trade unreasonably and to hinder competition in the sale of athletic
or casual footwear in the United States, and to deprive consumers of
the benefits of competition in the following ways, among others:

(a) Prices to consumers of Reebok and Rockport products have

been increased; and
(b) Price competition among retail dealers with respect to the sale
of Reebok and Rockport products has been restricted.

PAR. 6. The aforesaid acts and practices constitute unfair
methods of competition in or affecting commerce in violation of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45. These
acts and practices are continuing and will continue in the absence of
the relief requested.

Commissioner Starek voting in the negative.
DECISION AND ORDER
The Federal Trade Commission having initiated an investigation

of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
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copy of a draft of complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
further issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Proposed respondents Reebok International Ltd. and The
Rockport Company, Inc. are corporations organized, existing and
doing business under and by virtue of the laws of the State of
Massachusetts. The mailing address and principal place of business
of proposed respondent Reebok International Ltd. is: 100 Technology
Center Drive, Stoughton, Massachusetts. The mailing address and
principal place of business of proposed respondent The Rockport
Company, Inc. is: 220 Donald Lynch Boulevard, Marlboro,
Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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ORDER

It is ordered, That for the purpose of this order, the following
definitions shall apply:

(A) The term "Reebok” means Reebok International Ltd., its
predecessors, subsidiaries, divisions, groups, and affiliates controlled
by Reebok International Ltd., and its respective directors, officers,
employees, agents, and representatives, and the respective successors
and assigns of each.

(B) The term "Rockport” means The Rockport Company, Inc., its
predecessors, subsidiaries, divisions, groups, and affiliates controlled
by The Rockport Company, Inc., and its respective directors, officers,
employees, agents, and representatives, and the respective successors
and assigns of each.

(C) The term "respondents"” means Reebok and Rockport.

(D) The term "product” means any athletic or casual footwear
item which is manufactured, offered for sale or sold under the brand
name of "Reebok" or "Rockport” to dealers or consumers located in
the United States of America.

(E) The term "dealer” means any person, corporation or entity not
owned by Reebok or Rockport, or by any entity owned or controlled
by Reebok or Rockport, that in the course of its business sells any
product in or into the United States of America.

(F) The term "resale price” means any price, price floor,
minimum price, maximum discount, price range, or any mark-up
formula or margin of profit used by any dealer for pricing any
product. "Resale price" includes, but is not limited to, any suggested,
established, or customary resale price.

II.

It is further ordered, That Reebok and Rockport, directly or
indirectly, or through any corporation, subsidiary, division or other
device, in connection with the manufacturing, offering for sale, sale
or distribution of any product in or into the United States of America
in or affecting "commerce," as defined by the Federal Trade
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Commission Act, do forthwith cease and desist from, directly or
indirectly:

(A) Fixing, controlling, or maintaining the resale price at which
any dealer may advertise, promote, offer for sale or sell any product.

(B) Requiring, coercing, or otherwise pressuring any dealer to
maintain, adopt, or adhere to any resale price.

(C) Securing or attempting to secure any commitment or
assurance from any dealer concerning the resale price at which the
dealer may advertise, promote, offer for sale or sell any product.

(D) For a period of ten (10) years from the date on which this
order becomes final, adopting, maintaining, enforcing or threatening
to enforce any policy, practice or plan pursuant to which respondents
notify a dealer in advance that: (1) the dealer is subject to partial or
temporary suspension or termination if it sells, offers for sale,
promotes or advertises any product below any resale price designated
by respondents, and (2) the dealer will be subject to a greater sanction
if it continues or renews selling, offering for sale, promoting or
advertising any product below any such designated resale price. As
used herein, the phrase "partial or temporary suspension or
termination” includes but is not limited to any disruption, limitation,
or restriction of supply: (1) of some, but not all, products, or (2) to
some, but not all, dealer locations or businesses, or (3) for any
delimited duration. As used herein, the phrase "greater sanction"
includes but is not limited to a partial or temporary suspension or
termination of greater scope or duration than the one previously
implemented by respondent, or complete suspension or termination.

Provided that nothing in this order shall prohibit Reebok and
Rockport from announcing resale prices in advance and unilaterally
refusing to deal with those who fail to comply. Provided further that
nothing in this order shall prohibit Reebok and Rockport from
establishing and maintaining cooperative advertising programs that
include conditions as to the prices at which dealers offer products, so
long as such advertising programs are not a part of a resale price
maintenance scheme and do not otherwise violate this order.

III.

It is further ordered, That, for a period of five (5) years from the
date on which this order becomes final, Reebok shall clearly and
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conspicuously state the following on any list, advertising, book,
catalogue, or promotional material where it has suggested any resale
price for any product to any dealer:

ALTHOUGH REEBOK MAY SUGGEST RESALE PRICES FOR PRODUCTS,
RETAILERS ARE FREE TO DETERMINE ON THEIR OWN THE PRICES AT
WHICH THEY WILL ADVERTISE AND SELL REEBOK PRODUCTS.

IV.

It is further ordered, That, for a period of five (5) years from the
date on which this order becomes final, Rockport shall clearly and
conspicuously state the following on any list, advertising, book,
catalogue, or promotional material where it has suggested any resale
price for any product to any dealer:

ALTHOUGH ROCKPORT MAY SUGGEST RESALE PRICES FOR
PRODUCTS, RETAILERS ARE FREE TO DETERMINE ON THEIR OWN THE
PRICES AT WHICH THEY WILL ADVERTISE AND SELL ROCKPORT
PRODUCTS.

V.

It is further ordered, That, within thirty (30) days after the date
on which this order becomes final, Reebok shall mail by first class
mail the letter attached as Exhibit A, together with a copy of this
order, to all of its directors and officers, and to dealers, distributors,
agents, or sales representatives engaged in the sale of any product in
or into the United States of America.

VL

It is further ordered, That, within thirty (30) days after the date
on which this order becomes final, Rockport shall mail by first class
mail the letter attached as Exhibit B, together with a copy of this
order, to all of its directors and officers, and to dealers, distributors,
agents, or sales representatives engaged in the sale of any product in
or into the United States of America.
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VIIL

It is further ordered, That, for a period of two (2) years after the
date on which this order becomes final, Reebok shall mail by first
class mail the letter attached as Exhibit A, together with a copy of
this order, to each new director, officer, dealer, distributor, agent, and
sales representative engaged in the sale of any product in or into the
United States of America, within ninety (90) days of the
commencement of such person's employment or affiliation with
Reebok.

VIIL

It is further ordered, That, for a period of two (2) years after the
date on which this order becomes final, Rockport shall mail by first
class mail the letter attached as Exhibit B, together with a copy of this
order, to each new director, officer, dealer, distributor, agent, and
sales representative engaged in the sale of any product in or into the
United States of America, within ninety (90) days of the
commencement of such person's employment or affiliation with
Rockport.

IX.

It is further ordered, That Reebok or Rockport shall notify the
Commission at least thirty (30) days prior to any proposed changes
in Reebok or Rockport such as dissolution, assignment or sale
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporations
which may affect compliance obligations arising out of the order.

X.

1t is further ordered, That, within sixty (60) days after the date
this order becomes final, and at such other times as the Commission
or its staff shall request, Reebok and Rockport shall file with the
Commission a verified written report setting forth in detail the
manner and form in which Reebok and Rockport have complied and
are complying with this order.
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XI.

It is further ordered, That this order shall terminate on July 18,
2015. ’

Commissioner Starek voting in the negative.
EXHIBIT A

[REEBOK LETTERHEAD)]
Dear Retailer:

The Federal Trade Commission has conducted an investigation
into Reebok's sales policies, and in particular Reebok's Centennial
Plan, which was announced in November 1992 and whose retail
pricing provisions have since been withdrawn. To expeditiously
resolve the investigation and to avoid disruption to the conduct of its
business, Reebok has agreed, without admitting any violation of the
law, to the entry of a consent order by the Federal Trade Commission
prohibiting certain practices relating to resale prices. A copy of the
order is enclosed. This letter and the accompanying order are being
sent to all of our dealers, sales personnel and representatives.

The order spells out our obligations in greater detail, but we want
you to know and understand that you can sell and advertise our
products at any price you choose. While we may send materials to
you which contain suggested retail prices, you remain free to sell and
advertise those products at any price you choose.

We look forward to continuing to do business with you in the
future.

Sincerely yours,

President
Reebok International Ltd.
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EXHIBITB

[ROCKPORT LETTERHEAD]
Dear Retailer:

The Federal Trade Commission has conducted an investigation
into Rockport's sales policies, and in particular Rockport's Suggested
Retail Pricing Policy, which was announced in July 1992 and which,
together with Rockport's subsequent "Marathon Policy," has since
been withdrawn. To expeditiously resolve the investigation and to
avoid disruption to the conduct of its business, Rockport has agreed,
without admitting any violation of the law, to the entry of a consent
order by the Federal Trade Commission prohibiting certain practices
relating to resale prices. A copy of the order is enclosed. This letter
and the accompanying order are being sent to all of our dealers, sales
personnel and representatives.

The order spells out our obligations in greater detail, but we want
you to know and understand that you can sell and advertise our
products at any price you choose. While we may send materials to
you which contain suggested retail prices, you remain free to sell and
advertise those products at any price you choose.

We look forward to continuing to do business with you in the
future.

Sincerely yours,

President
The Rockport Company, Inc.
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DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, Il

I find reason to believe that Reebok International, Ltd.
("Reebok") has engaged in resale price maintenance ("RPM") in
violation of Section 5 of the FTC Act, 15 U.S.C. 45.! However, I
dissent from the Commission's decision to approve the consent order
in this matter because certain provisions of the order are not
necessary to prevent unlawful conduct and may unduly restrain
procompetitive activity by Reebok.

Under most circumstances, including those here, the competitive
effects of RPM are ambiguous at worst, and a full rule of reason
analysis likely would not reveal cognizable anticompetitive effects.
Therefore, I would prefer that injunctive relief ordered to address
RPM be strictly tailored to the per se allegations. The fencing-in
restrictions in this order -- related to resale price advertising (in
subparagraphs II(A) and (C)) and to Reebok's "structured termination
policy" (subparagraph II(D)) -- are unnecessarily broad and may
enjoin efficient conduct.’

! See Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911) (RPM held
unlawful upon mere proof of agreement).

See, e.g., Pauline Ippolito, Resale Price Maintenance: Evidence From Litigation, 34 J.L. & Econ.
263 (1991). See also Kevin J. Arquit, Resale Price Maintenance: Friend or Foe?, 60 Antitrust L.J. 447
(1992).

Even if the evidence in this case suggests that Reebok's dealer advertising and termination
policies supported RPM, deleting the related fencing-in injunctions likely would be procompetitive. The
order should be revised to permit Reebok to exercise its lawful dealer termination rights and to engage
in any procompetitive minimum advertised price programs "unless [this conduct] includes some
agreement on price or price levels." Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S.
717, 735-36 (1988).
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IN THE MATTER OF

RUBBER MANUFACTURERS ASSOCIATION, INC., ET AL.

SET ASIDE ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 5448. Consent Order, Feb. 2, 1948--Set Aside Order, July 19, 1995

The Federal Trade Commission has reopened a 1948 consent order (44 FTC 453) --
which prohibited the Association from formulating or enforcing resale price
agreements, exchanging resale price information or entering into price-fixing
agreements -- and has set aside the consent order as to respondent Rubber
Manufacturers Association pursuant to the Commission's Sunset Policy
Statement, under which the Commission presumes that the public interest
requires terminating competition orders that are more than 20 years old.

ORDER REOPENING PROCEEDING
AND SETTING ASIDE ORDER AS TO RESPONDENT
RUBBER MANUFACTURERS ASSOCIATION, INC.

On March 17, 1995, Rubber Manufacturers Association, Inc.
("Rubber Manufacturers") one of forty-three respondents named in
this consent order,' filed its Petition to Reopen and Set Aside Consent
Orders ("Petition") in this matter. Rubber Manufacturers requests
that the Commission set aside the 1948 consent order in this matter
pursuant to Section 5(b) of the Federal Trade Commission Act, 15
U.S.C. 45(b), Rule 2.51 of the Commission's Rules of Practice, 16
CFR 2.51, and the Statement of Policy With Respect to Duration of
Competition Orders and Statement of Intention to Solicit Public
Comment With Respect to Duration of Consumer Protection Orders,
issued on July 22, 1994, and published at 59 Fed. Reg. 45,286-92
(Sept. 1, 1994) ("Sunset Policy Statement"). In the Petition, Rubber
Manufacturers affirmatively states that it has not engaged in any
conduct violating the terms of the order. The Petition was placed on
the public record, and the thirty-day comment period expired on May
10, 1995. One comment, relating to general policy issues concerning
the Commission's Sunset Policy Statement, was received.

The remaining respondents did not petition the Commission to reopen and set aside the order as
to them.
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The Commission in its July 22, 1994, Sunset Policy Statement
said, in relevant part, that "effective immediately, the Commission
will presume, in the context of petitions to reopen and modify
existing orders, that the public interest requires setting aside orders
in effect for more than twenty years."> The Commission's consent
order in Docket No. 5448 was issued on February 2, 1948, and has
been in effect for forty-seven years. Consistent with the
Commission's July 22, 1994, Sunset Policy Statement, the
presumption is that the order should be terminated. Nothing to
overcome the presumption having been presented, the Commission
has determined to reopen the proceeding and set aside the order in
Docket No. 5448 as to respondent Rubber Manufacturers.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened;

It is furthered ordered, That the Commission's order in Docket
No. 5448 be, and it hereby is, set aside, as to respondent Rubber
Manufacturers, as of the effective date of this order.

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

I concur in the decision to grant the request of the Rubber
Manufacturers Association, Inc. to set aside the 1948 order in Docket
No. D. 5448 and the 1962 order in Docket No. D. 7505. I dissent
from the decision to limit the setting aside of the order to the
association, instead of setting aside the order in its entirety.

The decision to limit relief to the Rubber Manufacturers
Association, one of forty-three respondents under the order, appears
to be inconsistent with the Commission's announced policy to
presume "that the public interest requires reopening and setting aside
the order in its entirety" (emphasis added) "when a petition to reopen
and modify a competition order is filed" and the order is more than
twenty years old.' The Commission's recognition of the limitations
of the findings underlying an order’ further suggests that the
presumption that an order will be terminated after twenty years

2 See Sunset Policy Statement, 59 Fed. Reg. at 45, 289.

! FTC, Statement of Policy with Respect to Duration of Competition Orders and Statement of
Intention to Solicit Public Comment with Respect to Duration of Consumer Protection Orders (July 22,
1994), at 8 (hereafter "Sunset Policy Statement").

“[Flindings upon which [orders] are based should not be presumed to continue for longer than
twenty years." Sunset Policy Statement at 4.
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should apply to the order in its entirety and not be limited to the
petitioner.’

I previously have expressed my concern that the adoption of a
presumption instead of an across-the-board rule in favor of sunset
"will impose costs by requiring respondents to file individual
petitions and the Commission to assess in the context of each such
petition whether the presumption has been overcome for that order."*
Now the Commission would further increase the burden on both
public and private resources by applying the presumption in favor of
sunset not only on a case-by-case basis but on a respondent-by-
respondent basis.

The petition filed by the Rubber Manufacturers Association
invoked the twenty-year presumption that the order should be set
aside. No evidence of recidivist conduct by any of the forty-three
respondents, having been presented to overcome the presumption,’
the order should be set aside in its entirety.

3 The presumption of termination after 20 years applies automatically for new orders in
competition cases and is not limited to individual respondents, further supporting the view that the
twenty-year presumption in favor of sunset for existing orders should apply to the order, not to particular
respondents.

4 Separate Statement of Commissioner Mary L. Azcuenaga on Sunset Policy (July 22, 1994), at
7 (footnote omitted).

See Sunset Policy Statement at 8 n.19.
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IN THE MATTER OF

RUBBER MANUFACTURERS ASSOCIATION, INC., ET AL.

SET ASIDE ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 7505. Consent Order, Jan. 6, 1962--Set Aside Order, July 19, 1995

The Federal Trade Commission has reopened a 1962 consent order (60 FTC 89) --
which prohibited the Association from formulating or enforcing resale price
agreements, exchanging resale price information or entering into price-fixing
agreements -- and has set aside the consent order as to respondent Rubber
Manufacturers Association pursuant to the Commission's Sunset Policy
Statement, under which the Commission presumes that the public interest
requires terminating competition orders that are more than 20 years old.

ORDER REOPENING PROCEEDING
AND SETTING ASIDE ORDER AS TO RESPONDENT
RUBBER MANUFACTURERS ASSOCIATION, INC.

On March 17, 1995, Rubber Manufacturers Association, Inc.
("Rubber Manufacturers"), one of seventeen respondents named in
this consent order,’ filed its Petition to Reopen and Set Aside Consent
Orders ("Petition") in this matter. Rubber Manufacturers requests
that the Commission set aside the 1962 consent order in this matter
pursuant to Section 5(b) of the Federal Trade Commission Act, 15
U.S.C. 45(b), Rule 2.51 of the Commission's Rules of Practice, 16
CFR 2.51, and the Statement of Policy With Respect to Duration of
Competition Orders and Statement of Intention to Solicit Public
Comment With Respect to Duration of Consumer Protection Orders,
issued on July 22, 1994, and published at 59 Fed. Reg. 45,286-92
(Sept. 1, 1994) ("Sunset Policy Statement™"). In the Petition, Rubber
Manufacturers affirmatively states that it has not engaged in any
conduct violating the terms of the order. The Petition was placed on
the public record, and the thirty-day comment period expired on May
10, 1995. One comment, relating to general policy issues concerning
the Commission's Sunset Policy Statement, was received.

The remaining respondents did not petition the Commission to reopen and set aside the order as
to them.
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The Commission in its July 22, 1994, Sunset Policy Statement
said, in relevant part, that "effective immediately, the Commission
will presume, in the context of petitions to reopen and modify
existing orders, that the public interest requires setting aside orders
in effect for more than twenty years."> The Commission's consent
order in Docket No. 7505 was issued on January 6, 1962, and has
been in effect for thirty-years. Consistent with the Commission's July
22, 1994, Sunset Policy Statement, the presumption is that the order
should be terminated. Nothing to overcome the presumption having
been presented, the Commission has determined to reopen the
proceeding and set aside the order in Docket No. 7505 as to
respondent Rubber Manufacturers.

Accordingly, It is ordered, That this matter be, and it hereby is,
reopened;

It is furthered ordered, That the Commission's order in Docket
No. 7505 be, and it hereby is, set aside, as to respondent Rubber
Manufacturers, as of the effective date of this order.

CONCURRING STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

I concur in the decision to grant the request of the Rubber
Manufacturers Association, Inc. to set aside the 1948 order in Docket
No. D. 5448 and the 1962 order in Docket No. D. 7505. 1 dissent
from the decision to limit the setting aside of the order to the
association, instead of setting aside the order in its entirety.

The decision to limit relief to the Rubber Manufacturers
Association, one of forty-three respondents under the order, appears
to be inconsistent with the Commission's announced policy to
presume "that the public interest requires reopening and setting aside
the order in its entirety" (emphasis added) "when a petition to reopen
and modify a competition order is filed" and the order is more than
twenty years old." The Commission's recognition of the limitations
of the findings underlying an order’ further suggests that the
presumption that an order will be terminated after twenty years

2 See Sunset Policy Statement, 59 Fed. Reg. at 45, 289.

! FTC, Statement of Policy with Respect to Duration of Competition Orders and Statement of
Intention to Solicit Public Comment with Respect to Duration of Consumer Protection Orders (July 22,
1994), at 8 (hereafter "Sunset Policy Statement").

"[Flindings upon which [orders] are based should not be presumed to continue for longer than
twenty years." Sunset Policy Statement at 4.
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should apply to the order in its entirety and not be limited to the
petitioner.?

I previously have expressed my concern that the adoption of a
presumption instead of an across-the-board rule in favor of sunset
"will impose costs by requiring respondents to file individual
petitions and the Commission to assess in the context of each such
petition whether the presumption has been overcome for that order."*
Now the Commission would further increase the burden on both
public and private resources by applying the presumption in favor of
sunset not only on a case-by-case basis but on a respondent-by-
respondent basis.

The petition filed by the Rubber Manufacturers Association
invoked the twenty-year presumption that the order should be set
aside. No evidence of recidivist conduct by any of the forty-three
respondents, having been presented to overcome the presumption,’
the order should be set aside in its entirety.

3 The presumption of termination after 20 years applies automatically for new orders in
competition cases and is not limited to individual respondents, further supporting the view that the
twenty-year presumption in favor of sunset for existing orders should apply to the order, not to particular
respondents.

Separate Statement of Commissioner Mary L. Azcuenaga on Sunset Policy (July 22, 1994), at
7 (footnote omitted).
See Sunset Policy Statement at 8 n.19.
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IN THE MATTER OF

R.R. DONNELLEY & SONS CO., ET AL.

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC.7OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket 9243. Complaint, Oct. 11, 1990--Final Order, July 21, 1995

This final order dismisses charges against R.R. Donnelley & Sons Co., the largest
supplier of commercial printing services in the world, in connection with
Donnelley's 1990 acquisition of Meredith/Burda Company L.P., on the grounds
that the product market for analyzing the effects of the acquisition is not as
narrow as alleged and that anticompetitive effects are unlikely. This action
reverses the initial decision of the Commission's Administrative Law Judge
and nullifies his order that Donnelley divest various printing plants.

Appearances

For the Commission: Robert W. Doyle.

For the respondents: Elroy H. Wolff, Austin & Austin,
Washington, D.C. and H. Blair White and Thomas F. Ryan, Sidley &
Austin, Chicago, IL.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
respondent, R. R. Donnelley & Sons Co., ("Donnelley") a corporation
subject to the jurisdiction of the Commission entered into agreements
with respondents Meredith Corporation ("Meredith") and Pan
Associates, Limited Partnership ("Pan"), that violated Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 45, and that
pursuant to those agreements, Donnelley has acquired certain
business interests of the respondents Meredith and Pan in the
Meredith/Burda Company Limited Partnership, and that such
acquisition constitutes a violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45; and it appearing that a
proceeding in respect thereof would be in the public interest, the
Commission hereby issues its complaint, pursuant to Section 11 of
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the Clayton Act, 15 U.S.C. 21 and Section 5(b) of the Federal Trade
Commission Act, 15 U.S.C. 45(b), stating its charges as follows:

1. THE PARTIES
A. R. R. Donnelley & Sons Co.

1. Respondent Donnelley is a corporation organized and doing
business under the laws of the state of Delaware, with its principal
place of business at 2223 Martin Luther King Drive, Chicago,
Illinois.

2. In fiscal year 1988 Donnelley had sales of approximately
$2.878 billion and assets of $2.249 billion.

3. Donnelley is primarily engaged in the provision of commercial
printing services throughout the United States.

B. Meredith Corporation

4. Respondent Meredith is a corporation organized and doing
business under the laws of the state of Iowa, with its principal place
of business at 1716 Locust Street, Des Moines, Iowa.

5. Meredith owned 50% of the Meredith/Burda Co., L.P.
("Meredith/Burda") and the remaining 50% was owned by Pan
Associates, L.P.

6. In fiscal year 1989, Meredith/Burda had net sales of
approximately $456 million.

7. Prior to and at the time of the acquisition, Meredith/Burda was
primarily engaged in the provision of commercial printing services
throughout the United States.

C. Pan Associates, L.P.
8. Pan is a limited partnership and a holding company for the

Burda family, with its principal place of business at 1270 Avenue of
the Americas, #1918, New York, New York.

I JURISDICTION

9. At all times relevant herein, respondent Donnelley, has been,
and is now, engaged in commerce as "commerce" is defined in
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Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, and is a
corporation whose business is in or affects commerce as "commerce"
is defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 44.

10. At all times relevant herein, respondent Meredith, has been,
and is now, engaged in commerce as "commerce” is defined in
Section 1 of the Clayton Act, as amended, 15 U.S.C. 12, and is a
corporation whose business is in or affects commerce as "commerce”
is defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 44,

11. At all times relevant herein, respondent Pan, has been, and is
now, engaged in commerce as "commerce" is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. 12, and is a partnership
whose business is in or affects commerce as "commerce" is defined
in Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. 44.

II. THE ACQUISITION

12. On December 21, 1989, Donnelley, Meredith and Pan entered
into a Purchase and Sale Agreement whereby Donnelley would
acquire all of Meredith's and Pan's interests in Meredith/Burda in two
transactions totalling $570 million. The acquisition was
consummated on or about September 4, 1990.

IV. NATURE OF TRADE AND COMMERCE

13. A relevant line of commerce or product market within which
to analyze the effects of the acquisition is the supply of high volume
publication gravure printing. Such printing is typically used for long
runs of magazines, newspaper inserts and catalogs.

14. A relevant section of the country or geographic market within
which to analyze the effects of the acquisition is the entire continental
United States.

15. A second relevant section of the country or geographic market
within which to analyze the effects of the acquisition is the region
comprising twelve western states west of the Rockies: Arizona,
California, Colorado, Hawaii, Idaho, Montana, Nevada, New Mexico,
Oregon, Utah, Washington, and Wyoming.
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V. MARKET STRUCTURE

16. The acquisition substantially increased concentration in the
already highly concentrated relevant markets, whether measured by
the Herfindahl-Hirschmann Index or by four-firm and eight-firm
concentration ratios.

VL. BARRIERS TO ENTRY

17. The barriers to entry into the provision and sale of the
relevant product are substantial. Even if new entry were to occur,
substantial harm to competition could occur until entry could be
accomplished.

VII. ACTUAL COMPETITION

18. Prior to and at the time of the acquisition, Donnelley and
Meredith/Burda were actual competitors in the provision and sale of
the relevant product in the relevant geographic markets.

VIII. EFFECTS OF THE ACQUISITION

19. The effects of the aforesaid acquisition have been or may be
substantially to lessen competition in the relevant markets in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18,
and Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. 45, in the following ways, among others:

(a) It eliminated actual competition between Donnelley and
Meredith/Burda and between Meredith/Burda and others in the
relevant markets;

(b) It significantly increased the already high levels of concentration
in the relevant markets;

(c) It created a firm whose share of the relevant markets is so high
that it has achieved the position and market power of a dominant
firm;

(d) It eliminated Meredith/Burda as a substantial independent
competitive force in the relevant markets; and
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(e) Itincreased the likelihood of successful anticompetitive conduct,
non-rivalrous behavior, and actual or tacit collusion among the
firms in the relevant markets.

IX. VIOLATIONS CHARGED

20. The acquisition of Meredith/Burda by Donnelley constitutes
a violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18
and Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45,
as amended.

21. The agreement described in paragraph twelve above violates
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. 45.

INITIAL DECISION

BY LEWIS F. PARKER, ADMINISTRATIVE LAW JUDGE
DECEMBER 30, 1993

1. PROCEDURAL HISTORY

Pursuant to 15 U.S.C. 53(b), the Commission moved for a
preliminary injunction from the United States District for the District
of Columbia to prevent R.R. Donnelley & Sons Co.'s ("Donnelley")
acquisition of the Meredith/Burda Company Limited Partnership
("Meredith/Burda"). Following a hearing, the court denied the
Commission's motion on the merits. See FTC v. R.R. Donnelley &
Sons Company, 1990-2 Trade Cas. (CCH) ] 69,239 (D.D.C. 1990).
Thereafter, on October 11, 1990, the Commission issued its
complaint in this proceeding charging that Donnelley had entered
into agreements with Meredith Corporation ("Meredith") and Pan
Associates Limited Partnership ("Pan") that violated Section 5 of the
Federal Trade Commission Act, ("FTC Act"), as amended, 15 U.S.C.
45, and that pursuant to these agreements Donnelley had acquired
certain business interests of Meredith and Pan in Meredith/Burda, and
that such acquisition violated Section 7 of the Clayton Act, as
amended, 15 U.S.C. 18, as well as Section 5 of the FTC Act.

The complaint alleges that Donnelley and Meredith/Burda are
primarily engaged in the provision of commercial printing services
throughout the United States, and that on or about September 4, 1990,
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Donnelley acquired all of Meredith's and Pan's interests in
Meredith/Burda.

The complaint claims that the challenged acquisition substantially
increased concentration in an already highly concentrated relevant
product market -- the supply of high volume publication gravure
printing which is typically used for long runs of magazines,
newspaper inserts and catalogs. The geographic markets are alleged
to be the entire continental United States and the twelve states west
of the Rockies.

The complaint concludes that the acquisition has had or will have
the following effects:

1. Elimination of actual competition between Donnelley and
Meredith/Burda and Meredith/Burda and others in the relevant
markets.

2. A significant increase in already high levels of concentration in

the relevant markets.

The creation of a dominant firm.

4. The elimination of Meredith/Burda as a substantial independent
competitor in the relevant markets.

5. An increase in the likelihood of successful anticompetitive
conduct, non-rivalrous behavior, and actual or tacit collusion
among the firms in the relevant markets.

w

By stipulation, Meredith was dismissed as a respondent
(Stipulation of April 19, 1991).

After extensive pretrial discovery, hearings were held in
Washington, D.C. and Chicago, Illinois from January 25, 1993, to
June 17, 1993.

During the trial, three experts testified for complaint counsel.
They were:

Roy Hodgson, who has had 47 years of experience in the printing
industry and who is currently a printing industry consultant (Tr. 114-
35);' Dr. John Hilke, a Commission employee who is qualified as an

1 .. . . -
Abbreviations used in this decision are:

Cplt: Complaint Tr.: Transcript of the proceeding

Ans:  Answer F: Finding of fact

CPF: Complaint Counsel's proposed findings ~ CDX: Commission Demonstrative Exhibit
RPF: Respondent's proposed findings RX: Respondent's Exhibit

CX: Commission Exhibit
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expert in industrial organization economics (Tr. 2985-86); and,
Professor G.S. Maddala, an econometrician who is a scholar in
residence at Ohio State University and Director of the Center For
Econometrics at the University of Florida (Tr. 5723).

Respondents called two experts to testify:

Mr. Eugene Hoskins, a retired supervisor in Donnelley's printing
department (Tr. 4981); and Dr. Jerry Hausman, a professor of
economics at the Massachusetts Institute of Technology who is
qualified as an expert in econometrics and applied microeconomics
(Tr. 5180-82).

The parties filed their proposed findings of fact on September 17,
1993. Answers were filed on October 29, 1993. After ruling on
several outstanding motions, I closed the record on October 8, 1993.

This decision is based on the transcripts of testimony, the exhibits
which I received in evidence, and the proposed findings of fact and
answers thereto filed by the parties. I have adopted several proposed
findings verbatim. Others have been adopted in substance. All other
findings are rejected either because they are not supported by the
facts or because they are irrelevant.

Many documents and much testimony were received in camera.
While I have honored the status of such information in many cases,
I have, particularly with respect to Donnelley documents (Tr. 35-36),
revealed it pursuant to Section 3.45(a) of the Rules of Practice.

IL. FINDINGS OF FACT
A. Donnelley

1. Donnelley, a Delaware corporation whose headquarters are in
Chicago, is the largest supplier of commercial printing services in the
world (CX-4-B; CX-1157-Z-10). Donnelley provides both gravure
and offset printing services (CX-4-D; CX-7-B); its major products
include catalogs, newspaper inserts, magazines, books, directories,
computer documentation and financial printing (CX-4-D; CX-1157-
Z-10; CX-1455-D).

2. Prior to the Meredith/Burda acquisition, Donnelley had seven
plants with gravure equipment in: Lancaster, PA (the Lancaster East
plant); Gallatin, TN; Chicago, IL; Mattoon, IL; Spartanburg, SC;
Warsaw, IN; and Reno, NV (CX-7-I). On January 28, 1993,
Donnelley announced its intention to close the Chicago facility
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whose primary customer was Sears (CX-1179-D; CX-1 180-B; Tr.
4591). These plants contain a total of 57 gravure presses.

3.[ 1(CX-102-W-X) [ ](CX-128-Z-58).

4. Donnelley's Graphic Services Division is primarily responsible
for the printing and distribution of publications and contains the
Catalog Group (which prints catalogs and newspaper inserts), the
Magazine Group, the Telecommunications Group (which prints
telephone and other directories) and the Book Group (CX-1245-B;
CX-1455-E).

5. The Catalog Group prints its publications at the Chicago,
Gallatin, Spartanburg, Reno, Warsaw, Casa Grande, Lynchburg, and
Newton facilities (CX-1245-D) as well as at Mattoon, Lancaster, and
Old Saybrook (CX-492-C). The Magazine Group prints its
publications at the Danville, Glasgow, Los Angeles, Mattoon, Old
Saybrook, Daytona, and Des Moines facilities (CX-1245-B-C) as
well as at Lancaster (CX-492-C).

6. Donnelley's fiscal 1990, 1991 and 1992 net sales were $3.498,
$3.915 and $4.193 billion, respectively. Assets as of year-end for
1990, 1991 and 1992 were $3.147, $3.207 and $3.410 billion,
respectively (CX-1455-Z-22). Gross profits were $689, $727, and
$818 million, respectively (CX-1455-Z-22). Total revenues for
gravure printing in 1989 and 1992 were substantial (CX-7-E; Tr.
5927-28).

B. Meredith/Burda

7. Immediately prior to its acquisition by Donnelley,
Meredith/Burda was the third largest gravure printer in the United
States (see CX-501-B), offering "state-of-the art equipment"
including "the most versatile and efficient rotogravure and web offset
presses available” (CX-5-0).

8. At the time of the acquisition, Meredith/Burda had four
publication printing plants located in Casa Grande, AZ; Des Moines,
1A; Newton, NC; and Lynchburg, VA (CX-5-0, V; CX-8-I-; CX-492-
B). All of these printing plants have gravure equipment (CX-8-1-M;
CX-492-B). Only the Des Moines plant is equipped with heatset web
offset equipment (CX-492-B). There are a total of 20 gravure presses
in the 4 former Meredith/Burda plants (CX-8-0; CX-501-N).
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9. In fiscal year 1989, the year prior to its acquisition by
Donnelley, Meredith/Burda reported sales of $456.7 million (CX-
162-D; CX-492-A). [ 1(CX-162-E)[ ](CX-162-D).

C. The Acquisition

10. On December 21, 1989, Donnelley's Board of Directors
approved the acquisition of Meredith/Burda, and Donnelley,
Meredith Corporation and Pan Associates entered into a purchase and
sale agreement for Donnelley to acquire all of Meredith's and Pan's
interest in Meredith/Burda (CX-2-N-Z-64; CX-3). The acquisition
was consummated on September 4, 1990 (CX-3-B; CX-4-Z-8).

11. The final purchase price was $486.6 million, plus the
assumption of $49.9 million in debt, for a total of $536.5 million
(CX-4-Z-8; CX-9-E). The price included over $200 million of
goodwill, reflecting the excess of the purchase price over the value
of Meredith/Burda's net tangible assets (CX-4-Z-8).

D. Interstate Commerce

12. Respondents Donnelley and Pan have been, and are now,
engaged in commerce as "commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 12, and are corporations whose
business is in or affects commerce as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. 44 (Cplt
99, 11; Ansqq9, 11).

E. The Publication Printing Industry
1. Introduction

13. Publication printing consists of the printing of magazines,
catalogs, and advertising inserts. Advertising inserts are the
supplements that one finds in newspapers or the mail and which firms
such as retail chains use to advertise their goods (Tr. 141). Two
printing processes are primarily used to print publications: heatset
web offset ("offset”) and rotogravure ("gravure”). Two minor
processes which are also used are letterpress and flexography (Tr.
143; CX-1142-N).
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2. The Gravure Process

14. In the gravure process, ink is transferred to paper from an
engraving that is etched into the surface of a copper-plated cylinder
(Tr. 149; CDX-1; CX-1142-0, Z-39).

15. The copper cylinders are mechanically etched by a device
called the "helioklischograph” which engraves many tiny recessed
cells--some 4,000 per second--on the surface of the cylinder (Tr. 189-
90; CX-120-Z-84-A; CX-301-Z-7).

16. The engraved cylinder rotates in a bath of ink; excess ink is
wiped off the surface by a flexible steel blade called a "doctor blade."
The ink remaining in the recessed cells forms the printed image by
direct transfer to the paper web as it rolls across the printing cylinder
(CX-1142-0).

17. Gravure presses use paper that is either web-fed from a
continuous roll or "web" of paper or sheet-fed by individual sheets of
paper. Web-fed gravure presses are referred to as "rotogravure"
presses (Tr. 156-58; CX-977-W-X). Sheet-fed gravure is not a viable
alternative to gravure printing where high volume work is required
(Tr. 159; CX-977-X).

18. A typical gravure press has 8 to 10 printing units (Tr. 164-65).
Each unit prints one of four basic colors--black, red (magenta),
yellow or blue (cyan)--and uses a cylinder that has been engraved
with the images that are to be printed (CX-977-Z-1-3; CDX-4). Four
units print on the front of the paper; another four units print on the
back of the paper (CX-977-Z-1; Tr. 164, 192). As the paper is fed
through each successive unit, another color is printed on top of the
ink of the preceding unit. Dryers situated between each unit dry the
ink before the paper goes into the next unit. A folder at the end of the
press cuts and folds the paper into signatures (F 37) (CX-977-Z-1, Z-
8; Tr. 206-07, 09; see CDX-4).

3. The Offset (Lithography) Process

19. Offset, also known as lithography, is a photochemical process
based on the principle that oil and water do not mix (CX-122-Z-6;
CX-290-B; CX-1142-P, Z-36).

20. Rather than using an engraved cylinder, the offset process
uses a flat aluminum printing plate folded around a cylinder; the
inked image is not conveyed directly to the paper, but rather it is



46 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 120 F.T.C.

"offset," first from the plate to a rubber blanket, and then from the
blanket to the paper (CX-1142-P; Tr. 148, 152, 2049; see generally
CDX-2).

21. In the offset process, a thin metal plate is treated with a
photosensitive coating and exposed to ultraviolet light with film
negatives to create an image on the plate. The portion of the plate
with a printing image is rendered ink-receptive and water-repellent;
the non-printing area of the plate is treated to be water-receptive and
ink-repellent (CX-977-Z-22; CX-1142-P, Z-36; Tr. 154). The
exposed plate is mounted on a cylinder in the press. As the plate
cylinder rotates on the press, it comes into contact with rollers wet
with water or dampening solution, and another set of rollers coated
with ink (CX-977-Z-25-28; CX-1142-P).

22. The dampening solution wets the non-printing areas of the
plate and prevents ink from wetting those areas (CX-977-Z-23-25).
The ink then wets the ink-receptive printing image areas (CX-977-Z-
25-28; Tr. 153-54).

23. The plate cylinder transfers the image from the plate to a
rubber blanket wrapped around a cylinder known as a blanket
cylinder. The blanket cylinder then transfers the image to paper (CX-
971-Z-15, Z-28-29; CX-1142-P; Tr. 148, 152-53; see generally CDX-
2).

24. Commercial offset presses generally print on both sides of a
continuous web of paper at the same time. These presses are referred
to as perfecting "web offset" presses (CX-1142-P, Z-44; Tr. 152-53).

25. A typical web offset press has four units, each printing one of
the four basic colors of publication printing: black, red, yellow, and
blue (CX-977-H; Tr. 142). As the web passes through each
successive unit, the different ink colors are applied (CX-977-Z-16;
Tr. 208; CDX-5).

26. In heatset printing, after running through all the units, the web
of paper enters a single drying unit at the end of the press (CX-977-
Z-16, Z-29-30; Tr. 208; CDX-5). Because the dryer is at the end of
all the printing units, the successively applied ink colors are applied
wet on top of each other (Tr. 209-11; CX-977-Z-16).

27. Web offset presses may be heatset or non-heatset ("coldset")
(CX-977-Z-15; Tr. 154-57). Heatset printing refers to the use of inks
blown dry by a high temperature dryer; the process is typically used
when printing on coated papers (CX-977-Z-15; see also Tr. 154-55,
2049). Coldset web offset presses use absorbent, uncoated papers;
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ink is dried by absorption of the ink into the paper surface and a dryer
is not needed (CX-977-Z-15; Tr. 154, 2049-50).

28. Coldset competes primarily with flexography (Tr. 155, 4873,
accord, CX-1169-E; CX-1306-E) and is not a viable alternative to
gravure printing where high volume publication printing is required
(Tr. 147, 155-56; see Tr. 6423).

4. The Letterpress and Flexography Processes

29. Letterpress printing uses cast metal type or plates on which
the image to be reproduced is raised above non-printing areas (CX-
1142-N; Tr. 144). Flexography is a variant of letterpress and uses
plates made from vulcanized rubber or plastic rather than metal (CX-
977-K; CX-1142-0). Neither process is a practical alternative to
gravure or offset for high volume publication printing (Tr. 143-47,
6422-23).

S. Printing Steps

30. The printing process requires the purchase of paper, ink and
services including artwork, separation of artwork into colors
(preliminary), the transfer of film separations onto a plate (pre-press),
proofing, presswork, binding, and distribution.

31. Paper can be furnished by the printer or his customer (Tr.
173-74; CX-744-E) and could cost from 30 to 55% of the total cost
of a printing job (Tr. 177, 1491, 6166-72; CX-1428; CX-744-E; CX
1427-A-B). In order of descending quality, the grades of paper used
in publication printing are: coated stock, supercalendar grade A
("SCA"), supercalendar grade B ("SCB"), supercalendar grade C
("SCC"), machine finished, and newsprint (Tr. 175-76; see also CX-
1346-C-E; CX-1347-B). In recent years, print customers have
increasingly purchased paper directly from the mills for delivery to
their printers (Tr. 171, 173-74).

32. Gravure and offset inks, which are normally supplied by the
printer, differ and are not interchangeable; gravure ink contains
solvents and is very fluid. Offset ink is viscous and paste-like (Tr.
183-85, 3655).

33. Artwork, which is provided by the customer, is the design of
the material to be printed (Tr. 185-86, 862-63, 1152-53, 3080).
Preliminary involves the separation of artwork or photographs into
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the four basic colors. Color separation is the same for either gravure
or offset and can be provided by the customer, the printer, or an
outside source (Tr. 186-88, 3506). Pre-press for gravure, usuaily
provided by the printer, involves transferring the image to be printed
from film to a copper surfaced cylinder by the helioklischograph (F
15) (Tr. 189-94, 957-58, 2614, 4000). In offset, film separations are
transferred photographically to a plate which is then baked in an oven
(Tr. 189, 2614, 4000).

34. Proofs are made to ensure that the final printed image is
accurate (Tr. 170, 193-95). Offset proofs are made from
"chromalins" using pigments to simulate ink, before the plates are
made. Gravure proofs are made after the cylinders are engraved (Tr.
194-95). A special "proof press" is usually used to print the gravure
proof (a "wet proof”). Wet proofing is unusual in offset printing (Tr.
194-97, 1163, 3725). A much less costly alternative to the proof
press is the drum proofer (Tr. 229, 2539-42). If errors are found in
the wet proof, corrections are made directly on the cylinder by
etching (Tr. 196-97).

35. Gravure and offset presswork are substantially different (Tr.
204). The wet ink is dried in both processes, but dryers are located
between each printing unit in gravure; in offset the four wet inks are
applied to the paper on top of each other and are dried at the end of
the process (Tr. 209-11; CDX-5). Offset presses require "chill rolls"
at the end of the dryer; gravure presses do not (see Tr. 210-11).

36. Offset folders have a fixed cut-off that corresponds to the
circumference of the roller, whereas modern gravure folders are
usually variable (Tr. 209, 211, 213-18).

37. Binding and distribution occur after the printed product
(called "signatures" in the trade) comes off the press. Signatures can
be bound by using staples (saddle stitching) or glue (perfect binding)
(Tr. 200-02, 4592). After a print job is completed, it is distributed
directly to the customer or to a mailing center (Tr. 202-03).

F. The Relevant Product Market
1. Introduction
38. The relevant product market proposed by complaint counsel

and their expert Dr. Hilke is high volume publication gravure
printing, which is approximated by gravure jobs of at least 5 million
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copies, of at least 16 pages, and with less than 4 four-color versions
(or the equivalent in single color versions). The "core" of this market
is claimed to be approximated by jobs of at least 10 million copies,
more than 32 pages, and less than 4 four-color versions (or the
equivalent in single-color versions). Versioning of a publication is
a relevant consideration because its cost is greater in gravure than in
offset (F 224).

39. Analysis of complaint counsel's proposed markets involves
consideration of the differences between and similarities of gravure
and offset, printing industry perceptions about the two processes,
how such differences affect customer choice, and the ability of
gravure printers to price discriminate.

2. High Volume Publication Printing
a. Type of Publications

40. Most high volume publication printing involves three kinds
of publications--catalogs, magazines and advertising inserts (Tr. 140-
42, 166-69; CX-4-D). Donnelley derived over half its 1990 revenue
from printing four-color multi-page catalogs, newspaper inserts and
magazines (CX-4-D-E); Meredith/Burda's entire printing operation
involved these publications (CX-107-Z-123).

41. For various reasons such as low volume, lack of need for high
quality reproduction, or a high number of versions (different forms
of a basic publication), the following publications can be excluded
from discussion of high volume publication printing: telephone
directories, newspapers, books (Tr. 166-68), comics (Tr. 146, 168,
2721, 4773), and coupon books which are inserted into magazines or
newspapers (Tr. 168, 2482-83, 2450, 2490-92, 3129, 3460).

b. Procurement of Printing Services

42. Customers can obtain high volume gravure or offset printing
services either under contracts or short-term informal agreements on
the "spot" market. Long term contracts are more common for high
volume printing jobs (Tr. 570, 2029-30, 3043, 4597, 5476; CX-63-P;
CX-327).
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43. Customers provide bid packages to prospective printers.
Some seek bids from many printers; others limit their bids to selected
printers (Tr. 791, 798, 800-01; CX-1397; CX-1411; RX-465-C).

44. Printers, including Donnelley and Meredith/Burda, use
computer cost models to calculate bids for the gravure and offset
processes (Tr. 5130; CX-136-0, P; CX-901-Z-62-63, Z-65).

45. Because the estimation of job costs is computerized, the cost
of calculating bids is relatively low. Printers often make many bids
before making a sale (Tr. 2683-84, 5994).

¢. Printers
1) Offset Printers

46. Nine offset printers with no gravure capacity testified in this
proceeding. Most of their print jobs did not involve high volume
publication printing:

a) Riverside County Publishing Co.

47. Riverside, a California printer, has printed only 3 jobs with
more than 5 million copies; all had at least 10 versions. The largest
job had 5.9 million copies. The largest job with fewer than 4
versions had 3.4 million copies (Tr. 2186-87; CX-1181).

b) St. Ives

48. The catalogs, magazines and inserts printed by this company,
which is located in Hollywood, Florida, are usually versioned. The
average run length was 112,000 copies. The longest run ever printed
by St. Ives was approximately 2,000,000 copies (Tr. 2594-95, 2600-
03).

c) Printco
49. The average run length and page count of Printco's inserts,

which are printed in two offset plants in Michigan, are 1.5 to 2
million copies with 12 pages (Tr. 2672-73).
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d) Judd's, Inc.

50. The average run length produced by this Pikesville, Maryland
company is 200,000 copies (Tr. 2778).

e) Holladay-Tyler

51. The average run length for the catalogs and magazines printed
by this Glendale, Maryland company is 500,000 copies (Tr. 2779).

52.[ ]. This magazine is no longer published (CX-1167-E-G;
CX-1441; CX-1446-B; Tr. 2790-92, 6115-16).

f) Webworks

53. This Atlanta, Georgia company prints inserts ranging from
100,000 to 25 million run lengths and 8 to 16 pages (Tr. 2829, 2838-
39). Webworks concentrates on jobs with page counts of 16 or less
(Tr. 2830).

g) Graphic Arts Center

54. This Portland, Oregon company's specialty is high quality
commercial catalogs and brochures. The average run length of its
job is less than one million with an average page count of 32 or
below (Tr. 2923, 2936). Graphic printed the Victoria's Secret catalog
until its run lengths became so large in 1990 and took up so much
press time that Mr. Williamson, its vice president of manufacturing,
decided not to continue printing it and recommended that Victoria's
Secret move to gravure (Tr. 2925).

h) Alden Press
55. This company's print jobs are typically 2 to 3 million in run
length, 48 pages long and versioned (Tr. 4657). [ ] (CX-1167-E).
[ J(CX-1167-E). [ ]1(CX-1167-C, E; Tr. 4996-97).
i) Sullivan Graphics

56. This company primarily prints inserts and tabloid-size
magazines. [ ](CX-1167-C, E).
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2) Gravure Printers

57. Complaint counsel presented four gravure printers as
witnesses: Ringier America, Quad Graphics, Brown Printing, and
Quebecor. [ ] (see CX-1167-E).

d. Print Buyers

58. Several print buyers that published catalogs, newspaper
inserts and magazines testified in this proceeding.

1) Catalog Customers
a) J. C. Penney

59. Penney currently produces approximately 80 or more catalogs
each year which range from 12 to 16 pages to large catalogs of 1,400
to 1,500 pages (Tr. 557-58).

60. Penney's general catalogs are issued once a year in the spring,
summer, fall and winter; a Christmas book is also produced once
each year (Tr. 558-59).

61. Penney's general catalogs have approximately 1,500 pages
and the Christmas book has 550 pages. Twelve to thirteen million
copies are produced for each general catalog (Tr. 557-59, 561).

62. Penney's general catalogs are printed at Donnelley's Warsaw
plant and are printed gravure except for the covers which are printed
offset. The general catalogs are not versioned (Tr. 559-60, 565, 567).

63. Penney's tabloids are printed at Donnelley's Spartanburg plant
using the gravure process. Approximately 18 tabloids are printed
annually, with a page count of 70 to 160 each and a run length of 11
to 12 million copies each. They are not versioned (Tr. 557-62, 564,
567).

64. Penney's specialty catalogs number 20 to 25 issues annually.
All are printed gravure, except one issue (Tr. 563, 568). They are not
versioned (Tr. 564).

65. The Penney catalog division's market support program is a
highly changeable program and is contracted out as spot work. Each
market support catalog ranges from 200,000 to 1.3 million copies and
contains 16 to 48 pages. The market support issues are printed either
gravure or offset, depending on the size of the book. Donnelley
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prints the gravure half and several offset printers print the offset half.
There are no versions (Tr. 564, 570-72). Donnelley prints the larger
and longer run lengths of these catalogs, such as the run over 650,000
copies (Tr. 572).

66. The Penney 1992 print program for its catalog division cost
approximately $247 million. Out of this total, paper accounted for
approximately $95 million (Tr. 573, 609). Out of the total program
of $247 million, about $20 million was for offset work (Tr. 573).

b) Sterling, Inc.

67. Sterling produces Spring and Christmas catalogs for its
Sterling, Shaw, Guild and J.B. Robinson divisions (Tr. 931-33).

68. The Sterling division spring catalog has a page count of 20
and a run length of 12 million copies. The Shaw division spring
catalog contains 16 pages and 6.8 million copies are printed; both
catalogs are printed gravure (Tr. 933).

69. Sterling's Guild division spring catalog has a page count of 28
and 2.5 million copies are printed. The J.B. Robinson division spring
catalog contains a page count of 16 and a run length of 900,000
copies. Both of these catalogs are printed offset (Tr. 933-34).

c) Lands End

70. Lands End publishes 13 major catalogs, 5 prospector catalogs,
4 specialty catalogs, 6 domestic catalogs, 3 shirt and tie catalogs, and
several sale flyers (Tr. 1194).

71. Lands End's major catalog is produced 13 times a year.
Twelve have a page count of 100 to 260 and a copy count of 5 to 11
million. The remaining catalog may have fewer pages and 1 to 2.5
million copies are printed. The body of the catalog is printed gravure
and the cover, sale insert, order form, response cards, and description
card are printed using offset. There are rarely any versions in the
gravure body of the main catalog (Tr. 1194-97, 1199).

72. Lands End's prospector catalogs are printed using the gravure
process. Each has a page count ranging from 52 to 64 and runs from
4.5 to 11 million (Tr. 1242).

73. Lands End's children's catalogs are printed offset. Each
catalog has a page count ranging from 52 to 64 and runs from 1.8 to
2.8 million copies (Tr. 1259-60).
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74. Lands End's domestic specialty catalogs are printed offset.
Each has a page count ranging from 52 to 80 and runs from 1.5 to 2.5
million copies (Tr. 1261).

75. Lands End's shirt and tie catalogs are now printed offset
because they were changed to a smaller trim size. Each has a page
count ranging from 36 to 48 and from 1.5 to 1.8 million coies (Tr.
1268-69). When these catalogs were printed in an 11 3/ 8 inch square
format, they could not be economically printed offset, despite the run
length of less than two million copies (Tr. 1268-70).

76. Lands End's sale flyers are printed gravure. Each has from 3
to 3.5 million copies and the page count varies, including counts of
24, 48, and 64 pages (Tr. 1273).

d) Lillian Vernon

77. Lillian Vernon produces a core catalog, a sales catalog, a
Lilli's Kids catalog, and a Memories catalog.

78. Lillian Vernon's core catalogs are printed nine times a year
using the gravure process. Each issue has a page count ranging from
96 to 128 and runs from 10 to 15 million copies. There are three
versions (Tr. 1326-28).

79. Lillian Vernon's sales catalogs are printed five times a year
using the gravure process. Each issue has a page count of 96 and
runs from 5 to 7.5 million copies. There are less than three versions
per issue (Tr. 1330-31).

80. Lillian Vernon's Lilli's Kids catalog is printed three times a
year by the gravure process. Each issue has a page count ranging
from 64 to 72 and runs from 4 to 7.5 million copies. There are two
versions (Tr. 1331-32).

81. Lillian Vernon's Memories catalog is printed gravure. It has
a page count of 48 and runs from 3 to 4 million copies (Tr. 1332-33).

e) Austads

82. Austads' catalog is printed 13 times a year. Each issue has a
page count ranging from 48 to 76 and runs from 800,000 to 2.5
million copies. Austads' recently changed the size of three of its
catalogs to a "Slim Jim" sale format. The "Slim Jim" catalogs are
printed offset, and the rest of the catalogs are printed gravure (Tr.
1417-21, 1424-25).
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f) Sears

83. Sears produced three major media catalogs, a seasonal
catalog, a monthly catalog and a specialty catalog (Tr. 1763). The
three major media catalogs were printed gravure. Each issue had a
page count of 1,500 and runs from 12 million to 13 million copies
(Tr. 1763-65). The seasonal catalog was printed four times a year
using the gravure process. Each issue had a page count ranging from
200 to 300 and a run length of 6 million (Tr. 1765). The monthly
catalog was printed 13 times a year using the gravure process. Each
issue had a page count ranging from 72 to 144 and a run length
ranging from 6 to 10 million. There were two to five versions (Tr.
1763, 1766-67). The specialty catalog was printed 34 times a year
using the gravure process. Each issue had a page count ranging from
48 to 200 and a run length ranging from 1 to 9 million (Tr. 1768).
The specialty catalogs were bid out annually and gravure won all of
the most recent year's bids (Tr. 1769-70).

g) Current

84. Current's catalog is printed 12 times a year using the gravure
process (Tr. 1908-09). Each catalog has a page count of 48 and a run
length ranging from 2 to 14 million (Tr. 1911-12).

h) Victoria's Secret
85.[ ]1(Tr.2014-15,2012-13, 2019-26; CX-1446-B-D).
i) Bedford Fair
[ 1(Tr. 2138).
[ J(Tr. 2138-40).

88.[ 1(Tr.2138, 2144-45).

[ ](Tr.2138,2147-48).

[ 1(Tr. 2138, 2148).

J) Rivertown Trading

91. Rivertown Trading Company produces two catalogs, titled
"Wireless" and "Signals." The Wireless catalog has a print run of 10
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to 30 million copies, has a page count of 40 to 48, and is printed
offset (Tr. 3544-45, 3550). The Signals catalog has a run length of
7.5 to 20 million and is also printed offset (Tr. 3544-46). Each of the
Wireless and Signals catalogs has up to 10 to 12 versions (Tr. 3350-
51, 3569-70, 3573). Both catalogs use a special 50-pound type of
paper that is only available for offset, called Escanaba (Tr. 3578-81,
3584). The nearest gravure equivalent for 50-pound Escanaba paper
is more expensive than the offset paper (Tr. 3579).

k) Service Merchandise

92. Service Merchandise's largest catalog has a page count of
approximately 564 and a run length of 13 million (Tr. 4265). Its
other 2 catalogs are approximately 100 to 170 pages in length and
have a run length of approximately 13 million (Tr. 4266). All three
of the Service Merchandise catalogs are printed gravure with two
versions, including the base version (Tr. 4265-67).

1) Ross Simons

93. Ross Simons produces eight catalogs per year (Tr. 4543-44).
Each catalog has a page count of 36 to 60 and 5 to 12.5 million
copies are printed. Each catalog has three different cover versions
and is printed offset (Tr. 4543-44, 4564-65). The last time the Ross
Simons catalog went out to bid, the gravure bids were approximately
five percent less than the offset bids. Ross Simons stayed with offset
because it has "last minute" changes in prices and in the items being
included. Offset is better for making last minute changes because
making new offset plates takes less time than producing new gravure
cylinders (Tr. 4556-57).

2) Newspaper Insert Customers
a) Penney

94. Penney's retail division produces Sunday newspaper inserts.
Thirty-two events are printed per year and within each event, there
are three programs: the full-line department store program, the
limited-line department store program, and the soft-line department
store program (Tr. 693).
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95. Penney's full-line department store program has a page count
ranging from 12 to 48 and a run length of 37 million. Each event has
approximately five to six versions and is produced by the gravure
process (Tr. 693-97).

96. Penney's limited-line department program has a page count
ranging from 8 to 36 and a run length of 6 million. Each event has
five to six versions and has been produced by the offset process (Tr.
695-96, 700). As part of a program of upgrading the image of its
stores, Penney is considering shifting this program to gravure in 1994
to improve its quality (Tr. 734-35; see CX-1443-B-C; CPF 420-440).

97. Penney's soft-line department store program has a page count
ranging from 8 to 24 and a run length of 6 million. Each event has
five to six versions and is produced by the offset process (Tr. 695-96,
700).

98.[ 1(Tr.691).

b) Venture Stores

99. Venture Stores produces Sunday newspaper inserts. It
produces 53 issues per year, with a page count ranging from 12 to 48.
The circulars are printed 100% gravure. In 1992 the run length was
in excess of 9 million; in 1993 it was in excess of 10 million (Tr. 814-
15, 829). The inserts are unversioned except for two or three weeks
a year when a new item is released (Tr. 815).

100. Venture Stores also produces inserts for grand openings with
a page count ranging from 20 to 32 and a run length of 100,000 to
200,000. The inserts are printed using the offset process (Tr. 819).
Venture purchases its SCB and SCA paper directly from paper mills
(Tr. 812, 816).

c) Sterling Inc.

101. Sterling Inc. produces six different issues of flyers
(February-Valentine, March, June, August, October, and Christmas),
all of which are printed offset. The run length ranges from 900,000
to 12 million and the page count ranges from 4 to 8; occasionally, in
the past, it was 12 pages (Tr. 934-35).
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d) Bradlee's

102. Bradlee's produces 53 circulars per year using the gravure
process. Each circular has a page count ranging from 12 to 56 and a
run length of 6.3 million. There are two versions per event.
Bradlee's also produces special projects circulars that are printed
offset. Each of these circulars has a run length of 200,000 (Tr. 1023,
1027-28, 1030).

e) Target Stores

103. Target Stores produces 53 circulars per year using the
gravure process. Each circular has a page count ranging from 12 to
36 pages and 35 million copies, with an occasional smaller copy
count of approximately 20 million (Tr. 1077-78, 1081-82). For its
stores in the three western states of California, Arizona, and Nevada,
approximately nine million copies per week are printed (Tr. 1109).

f) Caldor

104. Caldor produces 53 circulars per year using the gravure
process. Each circular has a page count ranging from 12 to 48 and a
run length ranging from 10 to 14 million. There are two black type
-versions (Tr. 1155-57).

105. Caldor also produces circulars for store openings or
reopenings using the offset process. Each circular has a page count
ranging from 4 to 8 and a run length of 300,000 to 1 million. There
are many versions (Tr. 1161-62).

g) Wal-Mart

106. Wal-Mart's inserts are printed 13 times a year. During 1993,
Wal-Mart began shifting its predominantly gravure printed program
to offset. Each issue has a run length ranging from 60 to 70 million
and is divided into several separate jobs, each with many localized
versions (Tr. 2257-58, 2260-61).
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h) Levitz

107. Levitz Furniture Corporation has a national advertising
program consisting of weekly newspaper inserts. The inserts are 8 to
16 tab size pages in length and range from 18 to 20 million in run
length and are printed offset or gravure (Tr. 3954). The inserts have
two to three four-color versions (Tr. 3956). Levitz has moved this
program to an offset only format in order to allow its regional group
to make more last minute version changes at low cost (Tr. 3992-93;
RX-355).

i) K-Mart

108. K-Mart's major national advertising program consists of a
weekly insert that has an average page count of 24 but going as high
as 36 pages, with 73 million copies. The inserts are printed offset or
gravure and have numerous versions (Tr. 4157-59, 4205-06, 4214-
15). [ ](Tr.4234-35).

J) Service Merchandise

109. Service Merchandise's inserts have a page count of
approximately 32 and a run length of approximately 28 to 30 million,
printed gravure, with 2 versions including the base version (Tr. 4263-
65).

3) Magazine Customers
a) AARP

110. The American Association of Retired Persons ("AARP")
produces Modern Maturity and the National Retired Teacher's
Association Bulletin ("Bulletin") (CPF 239-240).

111. AARP's Modern Maturity magazine is printed six times a
year using the gravure and offset processes. Each issue has a page
count of approximately 96 and a run length of approximately 22.4
million. Of these pages, approximately 84 to 88 are gravure with 1
or 2 versions. The rest of the pages (8 to 12) are printed offset with
4 to 20 versions (Tr. 1568-70).
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112. AARP's Bulletin is a two-color print job. It is printed on
newsprint by the gravure process. The Bulletin has a run length of
approximately 22 million and a page count of 20 (Tr. 1564-65).

b) TV Guide

113. TV Guide magazine is printed 52 times a year with a run
length of 17 million per issue (Tr. 1644, 1654). TV Guide has
basically four components: cover, features, listing editions and
advertising (Tr. 1641).

114. TV Guide's cover is four-color, contains four to six pages
and is printed gravure (Tr. 1641, 1649).

115. TV Guide's feature section is four-color and has a page count
(produced in eight page increments) ranging from 24 to 48,
containing 4 to 6 versions (Tr. 1652-53, 1664). The feature section
is printed gravure at two locations, San Jose (for Western
distribution) and Lancaster (for Eastern distribution) (Tr. 1655).

116. TV Guide's television program listings have 113 versions.
All but three of these versions are printed offset (Tr. 1660-61). The
remaining three are among the largest listings and are printed gravure
(Tr. 1161-62). The listings are two-color (Tr. 1663).

¢) National Geographic

117. The National Geographic Society publishes the Traveler
Magazine, World Magazine, Research Journal Magazine, and
National Geographic Magazine (Tr. 1705).

118. National Geographic's Traveler Magazine is printed six
times a year using the offset process. Each issue has a page count
ranging from 140 to 160 and a run length ranging from 700,000 to
800,000. There are two to three advertising versions (Tr. 1705-06).

119. National Geographic's World Magazine is printed 12 times
a year using the offset process. Each issue has a page count of 32 and
a run length of 1.2 million. There are no versions (Tr. 1706-07).

120. National Geographic's Research Journal Magazine is printed
by sheet fed offset. Each issue has a page count ranging from 120 to
140 and a run length ranging from 6,000 to 7,000. There are no
versions (Tr. 1707-08).

121. The National Geographic Magazine is printed 12 times a
year using the gravure and offset processes (Tr. 1709-10). Each issue
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has a page count ranging from 140 to 165 and a run length of 9.8
million (Tr. 1710-11). One hundred forty pages are printed gravure
and 20 to 25 pages are printed offset (Tr. 1711). The gravure portion
is not versioned (Tr. 1494). The offset portion is highly versioned
(Tr. 1712-13).

e. Print Buyers Who Have Switched From Gravure to Offset

122. Several print buyers have switched their high-volume work
from the gravure to the offset process in recent years, including
present buyers who testified in the District Court preliminary
injunction case that they could only use the gravure process for their
high-volume printing needs (Tr. 5204-06).

123. Wal-Mart primarily used the gravure process to print its
high-volume inserts until 1993 (Tr. 2260-61). The job characteristics
of Wal-Mart's pre-1993 print program were run lengths exceeding 40
million copies, at least 16 pages, and few versions (Tr. 2260-61; RX-
383). In 1993, however, Wal-Mart switched nearly half of its print
program to the offset process (Tr. 2261, 5204-06). Wal-Mart chose
to use offset because of its flexibility with respect to versioning,
reduced distribution costs, and the ability to obtain lower prices for
its overall print program (Tr. 2264, 2275-76, 2307-08). [ ] (Tr.
5204-06). In the future, Wal -Mart expects its print program to reach
100 million households (Tr. 2259).

124.[ ]publishes [ ] catalogs, which have job characteristics
that place them in the "core" of Dr. Hilke's proposed market (RX-
519). These catalogs were done through the gravure process, but are
now done offset (Tr. 4004; RX-519).

125. K-Mart, which has been described as "the largest user of pre-
printed inserts in the United States and probably in the world," had
all its national inserts printed gravure in the past (Tr. 4163; RX-22-
E). Today, K-Mart finds the gravure and offset processes to be
interchangeable, receives bids in both processes, and uses both
processes for its national inserts (Tr. 4158-59, 4163; RX-652). One
of the reasons K-Mart has moved more to offset is increased
versioning (Tr. 4234-35).

126. Montgomery Ward formerly had its catalogs printed gravure
(Tr. 1541, 1389). It left the big catalog business in 1985 (Tr. 1541).
Now, Montgomery Ward is having catalogs published under its name
using the offset process (Tr. 1542, 1389). This includes catalogs with
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run lengths in excess of 5 million copies as well as jobs in Dr. Hilke's
"core" market of more than 10 million copies, more than 32 pages,
and few versions (Tr. 1542; RX-173). Montgomery Ward is,
however, considering a longer run catalog printed by gravure (Tr.
1542).

127. The retail division of Penney publishes inserts called
limited-line inserts. These inserts are distributed to areas which have
Penney stores that do not have the full Penney product line (Tr. 693).
They generally have a run length of approximately 6 million copies,
8-36 pages, and 5-6 four-color versions (Tr. 695-96). In 1987, [ ]
of Penney's limited line bids were awarded to gravure print suppliers
(RX-708). By 1992, gravure usage in the limited line program had
been reduced to [ ] (RX-708).

128. Other publishers with long-run catalogs who switched from
gravure to offset include Damark and Compuadd Corporation (RX-
38; RX-7). Damark publishes catalogs with run lengths of 2-9
million copies, with a range of 40-56 pages (Tr. 5214-15).
Compuadd Corporation's catalogs have a run length of 20 million
copies and 32 pages (RX-7). However, versioning information with
respect to these two print buyers was not available.

129. [ ] has been a longtime user of offset (Tr. 2014). It
publishes approximately [ ] catalogs annually, with run lengths of
[ Jmillionupto[ ]million, an average of [ ] pages per catalog,
and [ ] versions (Tr. 2015).

130. Recently, [ ] has been testing the gravure process (Tr.
2015-16). This involves running some of the [ ] catalogs gravure
(e.g., 1 million catalogs out of a 20 million run), soliciting both
gravure and offset bids, and comparing the sales results of catalogs
printed gravure and catalogs printed offset (Tr. 2015-17, 2018-22).

131. The results of the testing program have not been determined
yet (Tr. 2034). The first catalog that [ ] ran gravure, however, did
not meet expectations (Tr. 2018). Further testing of gravure
continues (Tr. 2020-22).

132.[ 11993 print program continues to be printed by [ ], an
offset printer (Tr. 4644-46). [ ] will print 10 catalogs for [ ]in
1993, with run lengths ranging from [ ] million copies, page counts
of [ ]pages,and [ ] versions (Tr. 4644-46).
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3. Differences Between the Gravure and Offset Processes
a. Throughput

133. Throughput is the ability of a printing press to produce a
given amount of printed product in a particular time period (Tr. 2399-
2401) and depends on a combination of web cylinder width,
circumference and press speed. Gravure presses have a greater
throughput than the usual offset press.

134. Gravure presses in the United States range from 68 to 125
inches in width; heatset web offset presses used in publication
printing range from 36 to 66 inches in width (Tr. 2212, 3796).

135. The most common offset presses (the Harris M-1000, the
Rockwell/Baker-Perkins G-14 and the Mitsubishi L-1100) are used
to print magazines and catalogs and are from 36 to 38 inches wide
with an approximate cylinder circumference of 22 inches (Tr. 219-22,
2052, 2600, 4715-16, 2062-63, 4317, 4322, 4508; CX-874). As one
Donnelley document stated, two web offset presses of M-1000
dimensions would still be "a peanut size gravure press" (CX-1109-
D).

136. These offset presses when configured with 4 printing units
and 1 web can deliver 16 pages of four-color printed matter (2 pages
around the cylinder and 4 across equals 8 on either side of the web)
with dimensions of approximately 8x11 inches. With 8 units and 2
webs, these presses can deliver 32 8x11 four-color pages (Tr. 223-
24, 2061-62).

137. Offset press widths are limited by the tendency of cylinders
to bend slightly when they rotate at high speeds. This causes a loss
of "registration"--the correct alignment of colors in the finished
process (Tr. 2079-81; CX-948-B; CX-1111-A-B; CX-122-Z-14).

138. Offset presses used to print magazines and catalogs are
limited in cylinder circumference (20 to 42 inches whereas gravure
circumferences range from 31 to 60 inches) (CX-265) because of a
unique problem called "in-line color compromise" which is caused by
the way ink is applied (CX-290-H).

139. To achieve various shades of color, different densities of ink
must be applied around and across the cylinder (Tr. 2072). The offset
press operator makes the necessary adjustments to add or subtract
color on the ink fountain keys (see Tr. 3750; CX-295-B).
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140. In-line color compromise occurs when pages running in line
(below and above each other on the offset printing plate) have
incompatible ink adjustment requirements (CX-290-H). Because any
adjustment to the density of the color in offset necessarily must affect
the same area across the entire circumference of the cylinder, other
colors can be adversely affected or vary from the desired shade (see
generally Tr. 199, 2072).

141. In-line color compromise is not a problem in gravure
printing (Tr. 199-200, 895, 1433, 2075, 2112-13, 2209, 3902-03; CX-
290-H; CX-298-C; CX-307-B; CX-631-B) because the recessed ink
wells can be engraved to specified depths independently of the cells
for the other pages in the same line around the cylinder (Tr. 197, 199-
200, 2209; CX-290-H; CX-297-D; CX-307-B).

142. Gravure presses are not as limited in width as offset because
they overcome the deflection problem by using a system which
compensates for it (Tr. 2082).

143. Since gravure presses can use cylinders which offer six-
around impressions (meaning six rows of page impressions wrapped
around the cylinder) while offset presses use two and four around
cylinders, gravure presses deliver more pages per impression than
offset presses (CX-265; CX-118-Z-35; Tr. 212-13, 225-26, 1489,
2524-25, 2557).

144. A gravure press of approximately 96 inches in width can
print up to 96 standard-size (8.5 x 11 inch) pages per impression (Tr.
225-26; CX-633-M). A gravure press over 110 inches wide can print
up to 120 standard-size pages per impression (Tr. 250-51, 1486,
1550). A three-meter gravure press of the type installed at Brown's
Franklin, Kentucky facility (with a web width of approximately 125
inches) is capable of producing 132 or 144 pages per impression
(CX-981-C; Tr. 2524; accord, Tr. 4794).

145. The narrower web of the offset press and the smaller
circumference of offset cylinders make it impossible for an offset
press to deliver as many pages at a time as a gravure press (see
generally Tr. 225-26). The most common offset press (the Harris M-
1000 and other offset presses with similar dimensions) produces only
16 pages at a time (or 32 pages if operated with 2 webs) (CX-307-C;
CX-634-I; Tr. 219, 223-24, 2600, 2937-38).

146. Double webbed presses of the M-1000 type often are
referred to as 32-page presses (Tr. 219, 2600, 2937-38). Offset
presses with wider web widths and larger cylinder circumferences are
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less common than narrower and smaller models, such as the M-1000
(Tr. 222). It is also possible for gravure presses to be double-webbed
provided the folders can accommodate the output (Tr. 225-26).

147. Another factor contributing to the greater throughput of
gravure presses is the speed (usually expressed in terms of feet per
minute) of the press. Modern, state-of-the-art gravure presses can be
expected to operate in the 2,600 to 3,000 feet per minute range (TT.
229-30, 1493, 2400, 2422, 2524, 2617, 3827, 4365; see CX-11-Z-21:
CX-21-Z-1; CX-119-Z-12-13). These gravure presses have been able
to achieve close to the full potential (i.e., rated speed) in actual
practice (CX-117-Z-49; CX-119-Z-12-13; Tr. 1493, 2524).

148. On the other hand, Donnelley's January 1990 Technical
Directors' Report remarked on a large and growing gap between the
rated speeds of offset presses and actual running speeds (CX-733-N;
see also CX-733-K-M). A September 1990 report prepared by
Donnelley's Dr. Peekna arrived at similar conclusions, noting that
increases in actual offset press speeds were less than increases in
rated speeds (CX-1206-E; Tr. 3885).

149.[ ]1(CX-937-B; see also CX-128-Z-60).

150. St. Ives, a Florida-based offset printer, reports actual run
speeds in the 1400 to 1500 feet per minute range for its M-1000
presses (Tr. 2601).

151. The net speeds reported by Riverside County Publishing
Company for its C-700 tabloid offset presses are approximately 60%
of a rated speed of 2,000 feet per minute. Riverside achieves rates of
65 to 70% for its other offset presses (Tr. 2192).

152. The highest rated speed of any offset press currently used for
publication printing is in the 2000 to 2200 feet per minute range (Tr.
3819, 3905-06; CX-874-E).

153. There are newer offset presses which come closer to the
performance of gravure presses, but it appears that gravure still has
a throughput advantage.

154. The offset press with the widest web width (66 inches) is the
N-9000, manufactured by Heidelberg/Harris (Tr. 3907, 4331). The
N-9000 press is primarily used to print newspaper inserts, coupon
books, and telephone directories (Tr. 2108, 4331) and has a rated
speed of 2200 feet per minute (CX-874-E; Tr. 3905-06). It is capable
of producing up to 72 pages in one impression, when used to produce
coupon books (Tr. 3133). When double-webbed, it can produce 112
pages in a single impression (Tr. 4331-32).
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155. However, printers using the N-9000, [ ], have experienced
problems with color consistency (Tr. 3141), [ ] (Tr. 4403-04), [ ]
(CX-118-Z-76).

156.[ 1(CX-106-Z-67).

157. Another web offset press with a 72-page per impression
capability (double-web) is the Lithoman V press manufactured by
MAN-Roland (Tr. 893, 2076, 3897-98, 3772; CX-1270-A; CX-1215-
).

158.[ ] (Tr. 895-96; 2076, 3903; CX-946; see CX-1271-A-B;
CX-1270). Dr. Andreas Peekna of Donnelley's R&D department
called its design "a jump from the frying pan into the fire" (CX-1214-
A), and MAN-Roland referred to this press as a "3 around gamble"
in an August 1991 letter to Donnelley (CX-1215-C; Tr. 3900).

159. Regardless of press configuration (tandem, single-web or
double-web), the record indicates that gravure throughput exceeds
that of offset presses in general use, which means that the gravure
process gives the printer a lower variable cost.

160. The vice president of pressroom operations for Quad,
comparing the throughput of its 96-inch gravure presses to its M-
1000 offset presses, concluded that the gravure presses had
approximately 50% greater throughput measured in terms of pages
per hour (3,472,896 for the gravure press versus 2,228,032 for the
offset press) (Tr. 2401).

161. The most productive gravure press equipment identified in
the record consists of two 20-unit, three-meter wide gravure presses
located at Bauer in Cologne, Germany (Tr. 2582-83, 3942-43; CX-
853-G; CX-1173-I). According to literature supplied by its
manufacturer, this press is capable of producing 32 million pages of
printed product per hour (CX-1173-1; accord, CX-766-Z-2). This is
much greater than the comparable throughput claimed for the newer
technology offset presses still in development (Tr. 3264-66).

162. The greater throughput capacity of gravure makes the
process more cost-effective for printing jobs with large numbers of
copies and many pages per copy (CX-307-C; CX-634-I; see Tr. 2612,
2614). According to one Donnelley document, a 48-page catalog
with an approximate 2.5 million run length would take 3 days to
produce using one gravure press compared to 14 days on an offset
press (CX-290-F; see also RX-495-A; RX-496-A; RX-502-A; RX-
678-A, indicating 2 weeks or more of press time were required when
printing longer run jobs using the offset process).
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163. Nancy Kaminsky, who has compared gravure printing costs
to offset printing costs as a print buyer at both Bloomingdale's and
Victoria's Secret, estimated that an average size book might be on
press for two weeks if done offset compared to four days for the same
book done gravure (Tr. 2038-39).

164.[ 1(Tr.4675)[ 1(Tr.4671) (see RX-188-A; RX-378-A).

b. Durability

165. Offset plates are less costly and time-consuming to prepare
than gravure cylinders; thus, the offset process has a lower start-up
cost than gravure. Offset's initial cost advantage is, however,
overcome in higher volume jobs in part because offset plates require
more frequent replacement than gravure cylinders (Tr. 246-47, 1484-
84, 2614; see CX-522-B; CX-633-0, Z-9; CX-634-J, Z-5-12; CX-
900-Z-1).

166. Offset plates offer from 400,000 to 1,500,000 impressions
before wear and product quality deterioration require their
replacement (Tr. 2214-15 (500,000-600,000); Tr. 2846 (700,000 to
one million); Tr. 1600, 1714 (one million); Tr. 2374, 243 (1.2 to 1.5
million)).

167. Recent improvements in technology have resulted in
increases in plate life--up to 2.8 million impressions (Tr. 3757, 4611,
4922-23); however, these plates are more expensive than
conventional offset plates (Tr. 4616).

168. Gravure cylinders are coated with a thin layer of chrome for
durability (Tr. 244, 2558) and can last up to ten million impressions
or more before re-chroming of the cylinder is needed (CX-292-H).
This operation, referred to as a "de and re" does not need to be
performed as frequently as the plate changes which are required in
offset (Tr. 243-48; compare CX-1358 with CX-1360).

169. James Melton of Quad Graphics testified that in his
experience "de and re" occurs every 5 to 10 million impressions (Tr.
2375) and Roy Hodgson, formerly of Quebecor, estimated that "de
and re" typically occurs after 6 to 9 million impressions (Tr. 244).
Walter Voss, who served as President of Meredith/Burda prior to its
acquisition by Donnelley (CX-900-F), testified that it was
commonplace for Meredith/Burda to achieve run lengths of eight to
nine million on its gravure presses without changing or re-chroming
cylinders (see CX-900-Y). At Brown Printing Company's Franklin,
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Kentucky gravure facility, cylinder "de and re" is generally not
needed (Tr. 2558). Since gravure presses can print many pages at
once, it is not infrequent for jobs of 5 million copies or more to be
printed in a continuous run without a cylinder change (Tr. 247-48,
2558, 2560; CX-900-Y).

c. Cut-Offs

170. The cut-off on a press is equal to the circumference of its
cylinders. One press revolution equals one cut-off. The cut-off of
the press limits the size of the end product because each page or
group of pages must fit within the cut-off (Tr. 211, 215-18; CX-123-
Z-17-18).

171. Offset presses can accommodate plate and blanket cylinders
of only one circumference (Tr. 215, 1487, 2086, 4715; CX-102-Z-
173) and thus have "fixed cut-offs" (Tr. 2837; CX-1142-7Z-43). As
a consequence, offset presses only print products in sizes that fit the
particular press, whereas most gravure presses produced in the past
ten years have a variable cut-off feature which allows the press to
accommodate cylinders of different circumferences (Tr. 215-17,
1487, 1508, 4870-71, 3939; CX-102-Z-52, Z-53, Z-57).

172. Because of its variable cut-off feature, the gravure process
can achieve greater loading efficiency and more paper savings than
offset for many jobs (see Tr. 826-27, 2445-46, 2612-13).

d. In-Line Stitching and Trimming

173. Offset presses do not generally stitch and trim on the press
line, primarily because their low page capacity often renders them
incapable of printing all of the pages in a single print run (Tr. 2376-
717, 2789, 2947).

174. The ability of gravure presses to stitch and trim a greater
number of pages in one impression is an additional advantage of the
gravure process (Tr. 201-02, 937, 952-53, 1491-92, 2205-06, 2553-
54). The fact that the entire product must be stitched in a separate
operation adds substantially to the cost of the offset process (Tr. 953,
2727-28). In fact, one witness estimated that stitching and trimming
a product off line (as opposed to stitching and trimming on press)
could add as much as 20% to the cost of the print job (Tr. 946).
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e. Paper Waste

175. Plate and blanket gaps in offset contribute to a certain
amount of paper waste; by contrast, in gravure the image is
continuously engraved around the entire circumference of the
cylinder, eliminating any "gap" paper waste that results from offset
gaps (CX-307-C; Tr. 2088, 2091-93; see also Tr. 869, 1488).

176. Gravure's lower web tension and lower temperature dryers
result in fewer web breaks and less paper waste (Tr. 2373; CX-178-
Z-10-11; CX-535-7Z-29).

177. The result of these factors is a general industry experience
that gravure paper waste is less than that of offset (Tr. 233-34, 869,
2949, 1716, 6056, 2035-36, 2446, 4871-72; CX-499-D; CX-717-1, Z-
1; CX-593-Z-28). Even a change in trim size can affect paper waste
and costs (Tr. 6090-91; CX-1412).

f- Paper Grade and Weight

178. Paper used in the web offset process often contains a clay-
like substance known as "sizing" which is needed to absorb the water
applied to the paper; as a result, lower weight paper cannot be used
(Tr. 176-79, 3699-3703; CX-634-T). Also, offset paper must
withstand the tackiness of offset ink and the high temperatures used
in drying it (CX-633-F).

179. Sizing is not required in the gravure process (Tr. 178), and
since high temperatures and water are not used, the paper need not be
treated to prevent water absorption (CX-1435-E). Because gravure
inks are more fluid and ink is transferred from the cylinder wells
directly to paper, lesser grades of paper receive the ink as well as
higher grades (CX-634-U).

180. Consequently, the gravure process yields better results than
offset when printing on cheaper, lighter weight, uncoated grades of
paper such as supercalendared grade B and machine-finished stock
(Tr. 136, 180, 238, 353, 727, 796-97, 816, 827, 831, 850, 868, 921,
923, 1044-45, 1089, 1093, 1124, 1162, 1183-84, 1420-21, 1472,
1490-91, 1760, 1830-31, 1918-19, 2005, 2196, 2208-09, 2304, 2372,
2395, 2446, 2557-58, 2640, 2692, 2845, 2888-89, 4443).

181. The use of lighter weight paper can result in significant
reductions in cost because it is less expensive than paper used on
offset presses (Tr. 1093-94, 1107, 2005; CX-301-Q; CX-634-U; CX-
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1452-A). Significant postal savings can also be realized by using
lighter weight paper (CX-293-B; CX 303-B; CX-354-B; Tr. 183,
2004-05). As postal rates increase, gravure's cost advantage over
offset will also increase (Tr. 183; accord, CX-293-D).

182. Roy Hodgson, complaint counsel's industry expert,
confirmed the relative advantages of the gravure process on lighter

paper:

My experience is that lightweight papers are less economical when they're running
in offset, and I think that there is a quality difference on lightweight papers.

Q. And which process would have the quality advantage in lightweight papers?
A. Ithink that gravure has the quality advantage on that particular stock.

(Tr. 353).

183. However, paper producers have recently developed lighter
paper grades that are suited to the offset process (Tr. 3651, 3653-54,
3681, 3683-84, 3687).

8. Quality

184. The ultimate consumer (i.e., the person who purchases a
magazine or receives an insert or catalog) cannot tell whether it has
been printed by the gravure or the offset process (Tr. 1718-19, 4267)
and several retailers and catalogers who sell quality products use the
offset process for their high-volume publications (Tr. 2968-69, 1390-
91; RX-176; RX-188; RX-381; RX-173; RX-172).

185. High quality magazines such as National Geographic and
Modern Maturity use both offset and gravure for different parts of
their publications (Tr. 1710-11, 1569).

186. A number of witnesses testified that for their purposes offset
and gravure offer comparable quality (Tr. 1366, 1719, 2394, 3567-68,
3675-77, 3975, 4267, 4546, 4551). On the other hand, print buyers
such as Mr. Henry of Penney proclaimed the superiority of gravure
over offset:

The one thing to remember is we don't sell preprints. I sell merchandise. That
jacket is burgundy in Seattle and it's burgundy in Duluth. So there is nothing worse
than disappointing . . . a customer who thinks and looks at the preprint and sees a
red sports jacket and then walks into the J. C. Penney store and finds out on the rack
that the jacket that's on sale is burgundy. She will, number one, be angry at the J.
C. Penney Company, walk away, go shop in Dillard's and we may never see her
again.
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. .. the important thing is the integrity of the color throughout the length of the run
. . . that burgundy jacket must be burgundy from copy number one through copy
number 37 million. And that's what's extremely important in the gravure process
is that it does protect that quality, it does show the detail throughout the entire run
of the jacket which is also extremely important.

(Tr. 697-98). (see also F 96.)

187. During the course of the trial, some witnesses were
presented with samples of gravure and offset printing and asked to
distinguish between them; they were not able to without the use of a
magnifying glass, including Mr. Hodgson, who claimed that print
buyers can see the difference between the two processes (Tr. 347), as
well as a print buyer who had previously testified that gravure had a
quality advantage over offset (Tr. 384, 1056).

188. Nevertheless, many printers and print buyers believe that
gravure produces a better or, in the words of Mr. Hodgson, a "more
elegant" printed product (Tr. 258, 351); and, Donnelley's Chairman
and CEO declared in a speech that the quality of gravure is
"unequalled by other printing methods" (CX-260-F).

189. Many print customers prefer what they perceive as the high-
quality "gravure look," particularly when high volume printing is
required (see Tr. 577, 698, 709-10, 791, 817-18, 1024, 1044-45,
1094-96, 1158-59, 1204, 1422-24, 1429-30, 1442, 1572, 1595, 1650-
51, 1659, 1718, 1765, 1767, 1803, 1915, 2034-35, 2149-50). Even
some offset printers agree that gravure printing provides better color
fidelity than offset printing (Tr. 2196, 2786-87).

190. Complaint counsel argue that the quality preference of print
buyers is based upon real differences between the two which are the
result of gravure's simplicity as compared to offset (CX-633-I; Tr.
232, 2373, 2586, 2615, 4872-73). These differences include: "gap
streaks" (Tr. 2090), "fan-out" (the tendency of the offset web to
expand as water is applied to it) (Tr. 2083, 2210), plate wear, which-
affects color consistency (Tr. 708, 722-23, 739, 2088; CX-290-D),
the need to monitor ink, water, and temperature balance in offset
(CX-634-W), the wider tonal range of the gravure process (see CX-
260-F; CX-290-C-D; CX-291-G; CX-292-M; CX-295-B; CX-297-B;
CX-522-D; CX-523-E, F; CX-524-A, C; CX-525; CX-526-A-F; CX-
527-K; CX-534-0; CX-633-H; CX-634-R), and in-line color
compromise (F 140).

191. These problems are real; however, since even complaint
counsel's own expert could not distinguish between offset and
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gravure products without the use of a magnifying glass, it appears
that offset printers are able to overcome offset's problems in many
cases. (See Tr. 3750-56). Nevertheless, while the actual quality
differences between gravure and offset may be minimal, the
subjective opinion of print buyers who prefer gravure is as much a
constraint on their choice of process as would be an objective,
verifiable opinion.

4. Recent Developments In Offset and Gravure Technology
a. Gravure

192. The web width of gravure presses has gradually increased--
from 70 to 80 inches in the early 1970s to over 100 inches or more at
present (CX-102-Z-127-29). Three-meter gravure presses (118
inches wide) have been used in Europe for several years and were
recently introduced in this country. The widest gravure press used
for publication printing is 125 inches wide (CX-504-Z-10; CX-834;
Tr. 2523), and future gravure presses may be even wider (see CX-
1453-B; CX-256-F; CX-775-L; CX-939-H; CX-1240-L; CX-113-Z-
107-C-E; CX-487-B, F).

193. Gravure press speeds have increased steadily from less than
1200 feet per minute in the 1960s to 3000 feet per minute at present
(CX-120-Z-30-31, Z-38). The most widely used offset press, the
Harris M-1000, has a web width of approximately 38 inches and a
rated speed of 2000 feet per minute (Tr. 4321; CX-128-Z-59-60).

b. Offset

194. One printer testifying for complaint counsel stated that as
offset presses have improved, "the area of competition between the
two presses . . . has definitely gotten broader and . . . there is more
work crossing over between the two processes” (Tr. 2609). And, an
industry publication concluded that "the latest innovations in web
offset . . . [have made] web offset competitive with gravure in long-
run printing" (CX-1142-Z-43).

195. Donnelley claims that new presses such as the Heidelberg-
Harris M-3000 and the Lithoman V will accelerate this trend (RPF
129), citing the formation of Donnelley technical and managerial
committees to suggest ways of making "gravure more competitive
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with offset” in light of the "significant gains in terms of both quality
and productivity" that offset has made (RX-150; RX-161-A; RX-163;
RX-164; Tr. 3778-88, 4582-86). And, Donnelley management has
met with gravure equipment suppliers and urged them to develop new
technologies in order to keep gravure competitive with offset (RX-
156; RX-262; Tr. 4586-88). Gravure industry groups have also
recognized that "with the ever advancing technology in offset, the
competitive advantage of gravure is becoming questionable" and that
improvements in gravure technology "will be mandatory to protect
our market share within the commercial printing community (vs.
offset/flexo)" (RX-153-A). Donnelley has even considered replacing
some of its gravure presses with M-3000's (RX-142-A), and [ ] (Tr.
4444, 4462).

196. The Harris M-3000 or "Sunday" press has a 54-inch web
width, which is 50% wider than the M-1000, with approximately the
same cut-off or cylinder circumference as the M-1000 (Tr. 4345,
4511). This enables the press to produce 24 standard-size pages per
impression, or 48 pages per impression in a double-web configuration
(Tr. 4346).

197. Because the use of a gapless blanket technology and other
concepts is viewed as a radical departure from conventional offset
press design, many offset printers are reluctant to place orders for the
M-3000 without seeing the technology proven (see Tr. 1481, 2220,
2543-44,2622,2804, 4653, 4792-93). The unconventional nature of
the press (its increased web width while retaining a narrow cylinder
circumference) raises particular concerns about cylinder deflection
(Tr. 4792-93; accord, Tr. 2079-81).

198. Donnelley is ordering three M-3000's, but [ ] (Tr. 3929-30,
4468-69, 4579-81). Donnelley is also negotiating the purchase of
three-meter gravure presses and its president testified that he does not
view the M-3000 as rendering gravure obsolete (Tr. 4579-81).

199. New gravure and offset developments may result in
crossover presses that create more competition between these
processes (see Tr. 2609; CX-1272-G), but Mr. Hodgson testified that
the new technology was aimed more at enhancing the presses in their
own markets and that offset and gravure are still "quite separate
marketplaces” (Tr. 290-91). And Mr. Sullivan, an offset printer,
stated that while the M-3000 was designed to go after some of the
high end gravure market, some of the work which has been
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traditionally done gravure would be unaffected by the M-3000, even
if it is successful (Tr. 2806-08).

200.[ ]1(CX-1272-G).

201. The following table of high volume publications which are
printed by the offset process fall within complaint counsel's and Dr.
Hilke's alleged relevant product markets, i.e., four-color print jobs
with a run length of more than 10 million copies, more than 32 pages
and, in most cases, not highly versioned (less than 4 four-color
versions) (Tier I) or four-color print jobs with a run length of more
than 5 million copies, more than 16 pages and not highly versioned
(Tier II) (Tr. 299).
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HIGH-VOLUME PRINT BUYERS
WHO USE OFFSET PRINTING
PRINT BUYER RUN LENGTH PAGES SOURCE
(MILLIONS)
[ ] 8-24 80-120 [ ]Tr.4645-4646;
21.6 108 RX-188;[ ] Tr. 4627
[ 11.1 96 RX-173
10.3 104 RX-519
[} 1.1 96 RX-173
[ ] 10.1 40 RX-4946, RX-198
[ 10.1 48 RX-496, RX-202
[ ]Tr.2811-2814
[1 5-12.5 48-60 [ 1Tr. 4544-4545
(36-page "core")
[ ] 8-30 40-48 Anders Tr. 3544-3545
(36-page "core")
[ 1] 10.0 16-28 RX-80-C, RX-81
13.1 16 McCoig Tr. 776,804
RX-184
[ 479 16 RX-383
Baron Tr. 2260-2261
[ 1] 15.2 28 RX-276-Q, data point
420
[ 1 12.1 20 RX-212
[] 7-8 96 [ 1Tr.2933
[] 7.5 48 RX-201-B, RX-201-0-
Z-40
[ 7.6 48 [ 1Tr. 4626;
RX-381
[1 6.1 20 RX-205
6.1 16 RX-207
53 20 RX-208
{1 7.0 80 RX-374

This table suggests that newer offset technology may be making
some inroads into what was traditionally viewed as the domain of
gravure.
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202. Nevertheless, after considering the record evidence relating
to new offset technology, Dr. Hilke concluded that it did not affect
his opinion that a separate market for high volume gravure
publications existed (Tr. 6070-71) because new offset technology is
likely to diffuse into the market slowly, so that any substantial
changes in the boundaries of the two markets are likely to be several
years away (Tr. 3260-61).

5. Gravure and Offset Prices

203. Donnelley documents suggest that offset and gravure prices
are independent of each other.

204. In a document entitled "Maxwell Communications: Strategic
Considerations," a Donnelley employee stated that the retirement of
a portion of Maxwell's 40 gravure presses could "Raise prices on
gravure work"” independent of changes in versioning and offset
technology (CX-45; see also CX-47-A, C-D).

205. Donnelley prepared quarterly pricing reports for each quarter
from the first quarter of 1982 until the fourth quarter of 1989 (CX-10-
H; CX-674-92). These reports were assembled by almost 100 people
and were used to assess pricing trends and to prepare budgets (CX-
88-F, CX-147-Q; Tr. 4595). They were discontinued in early 1990
in conjunction with decentralization of the pricing function (Tr. 4594-
96, 6106-07).

206. Dr. Hilke analyzed these reports and found that for the 31
quarters in which gravure and offset prices were tracked, they moved
in opposite directions 48% of the time (CX-700-A; Tr. 3192-93).

207. In 8 quarters (or 26% of the time) the absolute difference
between the percentage price changes was over 10 percent and in 19
quarters (or 61%) the absolute difference between the percentage
price changes was over 5% (CX-700-A; Tr. 3193-94).

208. CX-81, the price tracking report for the fourth quarter of
1989, tracked pricing trends on an annual basis. Analysis of this
report reveals that the annualized gravure and offset prices moved in
opposite directions in two years out of eight (1988 and 1989) and that
the difference in price movements exceeded five percent in every
year except one (1986) (CX-700-D).

209. Dr. Hilke testified that the pricing data in the quarterly
pricing reports may understate the degree of pricing independence of
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high volume publication gravure printing because it includes gravure
prices for low volume publication gravure printing (Tr. 3203).

210. Industry witnesses testified that during the post-acquisition
period, gravure and offset prices dropped, but not to the same degree.
For example, according to Mr. Hodgson, prices for gravure held up
better than prices for offset (Tr. 335-36; see also Tr. 888-89, 1165-
66, 1909-10, 2040-41, 2454, 2616, 2630-32).

211. A record of divergent price movements and price changes of
different magnitudes for the gravure and offset processes, as shown
here, is inconsistent with the claim that there is a single overall
printing market (Tr. 3194-95). Furthermore, if offset were a close
substitute for gravure, an increase in the relative price of gravure
should lead to a decline in gravure volume. CX-700 shows no such
result (CX-700; Tr. 3195-97, 3522-25).

6. Economics of Gravure for High Volume Publication Printing
a. Breakeven

212. The "breakeven" or "crossover" point is the number of
copies at which a particular print job with given specifications is
equally costly to print using either the gravure or the offset process
(Tr. 867-70, 924-26, 1567, 1929).

213. The breakeven point between gravure and offset is
frequently expressed in terms of the number of impressions (CX-250-
H). The number of pages and versioning, among other factors, can
affect when the breakeven point occurs (Tr. 1472, 1485, 1488-90).

214. The relatively low fixed or up-front costs of offset and the
relatively low variable costs of gravure imply that offset is generally
more cost-effective for shorter runs, while gravure is more cost-
effective for longer runs. If the run length is too short, the long run
advantages of gravure will not counteract its higher fixed costs (Tr.
263, 574, 867-70, 1472, 1484, 1496, 1499, 1525, 1572, 1577-78,
1713, 1737, 1765, 1817, 2155, 2215, 2434, 2553, 2612, 2683, 2693,
2848, 2921, 3090-91). However, a five percent differential between
gravure and offset, absent quality considerations, is not reached until
a run length even greater than the breakeven point (Tr. 3152-54).

215. The breakeven point is determined by the specifications of
a particular job and the characteristics of the presses being compared
(Tr. 1485; see generally Tr. 3152-53). Nevertheless, the general
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proposition that a breakeven point exists for most page counts and
page sizes is confirmed by cost studies comparing specific jobs on
specific gravure and offset presses and is reflected in CX-1225 and
documents found in the files of both Donnelley and Meredith/Burda
(see, e.g., CX-209; CX-250; CX-1204).

b. Run Length

216. General industry consensus is that at a certain volume (five
million copies or more) gravure is less expensive than offset (Tr. 136-
37, 912, 918-19, 1426, 1427-28, 2002, 2465-66, 4223-24, 4967,
5965-66; CX-120-Z-69-A). For example, the former president of
Holladay-Tyler, an offset only printer who is now with Judd, also an
offset only printer, acknowledged that:

From a million and a half up to 5 million is a very grey area, and over that, I
think, gravure has the market locked up.

(Tr. 2783).

217. The gravure advantage for long runs is reflected in print
buyers' decisions to switch to that process as the run length of their
publications increased. The magazine Plain Truth was shifted from
offset to gravure by Donnelley when its circulation reached 4.5
million copies (Tr. 2650-52), and Bloomingdale's Christmas catalog,
with a run length of some 4 million copies and 96 pages, was
switched from offset to gravure in 1989, with substantial savings (Tr.
2002-03, 2977-78).

218.[ 1(Tr. 916-18, 1523, 1551-53, 2012-38, 2925-28, 5968-74,
6208-12; see also CX-1446-B-C; CX-1452).

219. Sterling, Inc., prints a spring and Christmas catalog with
approximately 20-24 pages which is distributed by both newspaper
insertion and the postal service (Tr. 932-33). Before 1988, the
catalog had been printed using the offset process (Tr. 947). In 1988,
when the run length reached approximately six million copies,
Donnelley suggested to Sterling that the catalog could be printed
more economically using the gravure process, and Sterling followed
Donnelley's recommendation (Tr. 928, 947-48).
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¢. Page Count

220. Page count can also affect the relative costs of printing a job
using gravure or offset--for if the page count is too small, a job is less
likely to take full advantage of gravure's lower running costs (CX-
297-C; CX-305-A, D).

221. Generally, offset presses can print 32 pages, while gravure
presses print at least twice as many; hence, an 8 page, 2 million copy
job running on a 64 page gravure press would require only 250,000
impressions. Five hundred thousand impressions would be required
on an offset press (see CX-300-B; CX-307-C).

222. Mr. Hodgson testified that the typical offset press used in the
United States can deliver a maximum of 32 pages, so there is some
reason to use a page count of over 32 to identify the core of the high
volume publication gravure printing market (see Tr. 349).

223. Offset operates at a cost disadvantage compared to gravure
for print jobs with page counts and page sizes that are sufficiently
large to require multiple press runs in offset when a single press run
would be sufficient in gravure (Tr. 251, 573, 2196, 2216, 2681-83,
2833-34, 3092).

d. Versioning

224. Versioning, which occurs when not all copies of a particular
issue of a magazine, catalog, or insert have identical printed content,
affects the relative costs of gravure and offset printing (Tr. 252-53).
Versioning may require major changes involving the substitution of
all plates (in offset) or cylinders (in gravure) (Tr. 254, 256-57, 3090,
3093). The costs of versioning are greater in gravure than in offset,
and the gravure disadvantage increases as the extent of versioning
increases. Because four-color versioning requires that at least four
gravure cylinders or four offset plates be changed, the cost
disadvantage to gravure is greater for four-color versioning than it is
for black-only versioning (Tr. 253-54, 951-52, 3093).

225. If the number of versions is great enough, even a high-
volume job with many copies and a high page count may be printed
more economically using offset rather than gravure (Tr. 2449-50,
2496-98, 3101-02, 3127-28).
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226. Run length, page count and the extent of versioning are not
the only factors which affect relative cost; trim size and capacity
commitment also affect costs (Tr. 3098-99, 3103-04).

e. Industry Opinion

227. Donnelley employees recognize the economies that favor
gravure over offset for high volume publication printing: A
Donnelley document written in September 1989 concluded that, at
run lengths above two and a half million, economics and customer
preference weighed heavily in favor of the gravure process (CX-11-
T, V, Z-2; CX-17-Y, Z-1). Other Donnelley analyses show
breakeven points in the range of 1.6 million copies or less (see e.g.,
CX-250-S; CX-291-C; CX-305-A; CX-306-A-C; CX-571-I-K).

228. A presentation to Donnelley's board of directors in the fall
of 1988 stated:

The choice of printing process is primarily economic, with offset the process of
choice for medium length jobs and jobs with multiple versions, while in gravure,
we can offer our customers a wide variety of size on the same printing press as well
as the advantage of lower cost on longer runs.

(CX-1072-D).
229. A seminar presentation by a Donnelley employee (CX-634;
see Tr. 1089-90) stated:

Printing Process Comparison

Feature Offset Gravure
Economics Shorter runs Longer runs
fewer pages more pages
Versioning Less costly More costly
* * *
(CX-634-Y).

230. A letter to a potential Donnelley customer in March 1988
stated:

Offset presses are smaller than gravure presses. They cost less to purchase, to
operate, and to makeready. Also, the printing surface (plates) are considerably less
expensive.
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Simply put, the fixed costs are quite a bit lower than gravure but the running costs
(on press) are considerably higher. Therefore, the "short" runs, offset is less
expensive. For "long runs”, gravure is less expensive. The longer runs "spread out"
the higher gravure fixed costs.

The "break even" quantity between web offset and gravure is not a constant since
a large number of pages and lower quantity may equate to a fewer number of pages
and large quantity. For example, 3mm copies of an eight page may be most
economically printed web offset, whereas 24 pages at a 3mm count may be best
produced gravure.

(CX-297-C).

231. In making investment decisions, printers often examine the
average type of work they do. A concept sometimes used is a "model
job." Various documents refer to this concept and show that offset
equipment is usually expected to do jobs with short run lengths (Tr.
3162-68; see, e.g., CX-546; CX-547).

232. Donnelley's training manual contains a chart which shows
gravure roughly 30% cheaper than offset at run lengths of 3 million
and 10 million (CX-633-W). Offset's "inability to compete with
gravure at higher counts” was specifically noted by Donnelley
marketing personnel (CX-589-C).

233. Third-party documents and testimony also confirm that
offset's ability to compete with gravure is limited for high volume
work (CX-900-X-Z-1).

234. Summarizing the effects of run length, page count and
versioning, several third-party printers testified that high volume
publication printing is the natural domain of gravure:

Q. What if we did qualify and say for runs of over 10 million copies, over 32
pages with four or less color versions, do offset and gravure compete for these
jobs?

A. No.

Q. Are these clearly gravure jobs?

A. Yes.

(Tr. 2397).

... I would say a run of four or five million without a version is pretty much a very
good one for roto.

(Tr. 2214).

Q. Do you view any gravure companies as competitors?
A. Not generally.
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Q. And why is that?
A. Well, I see them as different processes. It's a number of reasons. Generally,
I see gravure as very long run, high page count, low versioning.

(Tr. 2682-82).

Well, 10 million and page counts of 32 or more, typically, in my experience, today,
yesterday, tomorrow, is going to be done gravure.

(Tr. 2612).
235. Other print customers concluded that gravure and offset do
not compete for long run jobs (Tr. 713, 1361-63, 1403, 1737).

7. Analysis of High Volume Publications
Produced by Gravure and Offset Printers

236. CX-1167 is an exhibit prepared by Dr. Hilke using
information obtained from 29 gravure and offset printers which
analyzes, for 1990, their four-color print jobs with over 5 million
copies and with 16 or more pages.

237. Dr. Hilke concluded from this document that the product
market and the core of that market are substantial: 521 and 252
billion pages printed per year in those markets (Tr. 3098-99, 3101-05;
CX-1167-C, C-1) (complaint counsel's largest product market
consists of four-color gravure printing jobs with at least 5 million
copies, at least 16 pages and less than 4 four-color versions (Tr.
2997-98, 3419-20, 6149-50); the "core" of this market consists of
four-color gravure jobs with at least 10 million copies, more than 32
pages and less than 4 four-color versions (Tr. 2997, 3097)).

238. Dr. Hilke's analysis, which uses number of copies, number
of pages and number of versions to identify the relevant product
market, confirms that these factors are highly predictive of which
jobs will be done gravure and which offset (CX-1167).

239. In the wider alleged product market, more than fifty
customers had jobs printed by third-party gravure printers in 1990
(CX-1167-1, K); counting Donnelley and Meredith/Burda, the
number of high volume publication gravure printing customers was
well in excess of fifty. There were approximately three dozen
gravure customers in the so-called "core" market (RX-665) (however,
see F 363).
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240. CX-1167 demonstrates that a substantial amount of high
volume publication printing was done by the gravure process and that
the proportion increased even further as the number of copies in the
job increased. For example, for jobs of more than 32 pages which are
not highly versioned, approximately 88.6% of the volume in jobs
over 5 million copies, 93.9% of the volume in jobs over 7.5 million,
and 95.7% of the volume in jobs over 10 million copies were done
gravure:

GRAVURE AND OFFSET PORTION OF LOW VERSIONED JOBS OVER 32 PAGES

Gravure Offset
Number of Copies Billions of Pages Percentage Percentage
5 million plus 460 88.6% 11.4%
7.5 million plus 318 93.9% 6.1%
10 million plus 264 95.7% 4.3%
12.5 million plus 205 97.6% 2.4%

(CX-1167-C).

241. The proportion of high volume publication printing being
done gravure remained higher than offset even if the number of pages
per copy was reduced or if the number of versions was increased.
For example, 77.4% of jobs with 10 million copies or more were
done gravure even if the page criterion is relaxed to 16 pages and no
restriction is placed on the number of versions (CX-1167-C-1).
Adding the versioning restriction alone (less than 4 four-color
versions) increases the gravure proportion from 77.4% to 86.6% (1d.).
Adding the page count criterion (more than 32 pages) alone results
in 93.8% of the work being done gravure (CX-1167).

242. Although CX-1167 does not include all gravure or offset
jobs above 5 million copies and 16 pages or more, the figures shown
in the exhibit present a reliable picture of publication printing
meeting these characteristics that accords with record testimony and
documents (Tr. 6118; CX-1167-D). For example, market share
statistics derived from the data in CX-1167 correspond closely to the
market share statistics based on capacity (CX-1167-D; Tr. 3100,
3326) (F 378, 379).

243. Despite what appears to be convincing evidence that print
customers prefer gravure over offset for high volume jobs, Dr.
Hausman, emphasizing offset's share of such jobs (over 11% for run
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lengths exceeding 5 million copies), testified that these processes do
compete meaningfully for such jobs (Tr. 5385-87). For the reasons
given in my conclusions of law, I reject his opinion.

244. Other evidence of gravure's advantage over offset is found
in analyses by or for Donnelley of gravure and offset costs which
reveal that beyond a few million copies, gravure is less costly than
offset when the page count is high and there are relatively few
versions. For example, a 1988 study entitled "Gravure
Competitiveness and Title Improvement” by the Boston Consulting
Group (BCG) which compared the costs of printing a catalog on
offset and gravure presses (CX-250) was analyzed by Dr. Hilke who
concluded that for a 16-page catalog the breakeven point occurs
somewhere between 6 and 7 million copies, and at 10 million copies
the offset cost disadvantage is 9.2%, rising to 17.6% at 20 million
copies and 21% at 30 million copies (CX-1164-D; Tr. 3146-51).

245. For a 48-page catalog, the breakeven point occurs at 2
million copies (CX-1164-C). The offset cost disadvantage rises to
16.1% at 5 million copies, 22% at 10 million copies and 24.9% at 20
million copies (CX-1164-C).

246. Dr. Hilke compiled CX-1433, which modified the
assumption in CX-1164 about the replacement of offset plates from
every 700,000 impressions to every 2 million impressions. He
revised CX-1164 further by assuming, in accord with CX-316, that
solvent recovery would generate revenue equal to 25% of gravure ink
cost. For a 16-page catalog Dr. Hilke found that the breakeven point
would occur between 5 and 6 million copies. The offset cost
disadvantage would be 13.8% at 10 million copies and 22.6% at 20
million copies (CX-1433-B). For a 48-page catalog, the breakeven
point would be reached between 1 and 2 million copies. The offset
cost disadvantage would be 21.6% at 5 million copies, 26.5% at 10
million copies and 30.6% at 20 million copies (CX-1433-A).

247. Dr. Hilke also analyzed, in CX-1165, a Donnelley
comparison of gravure and offset presses in 1989 (CX-209). He
calculated that for a 48-page catalog whose page dimensions were
those of the Penney big book, the breakeven point between a 95-inch
gravure press and a Harris M-1000BE offset press would occur
between 1 and 2 million copies (CX-1165-C). Using the same
methodology as in CX-1164, the offset cost disadvantage was 27.4%
at 5 million copies, 33.9% at 10 million copies and 37.1% at 20
million copies (CX-1165-C).
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248. Dr. Hilke also found, in a comparison between state-of-the-
art three-meter gravure and anticipated offset presses such as the M-
3000, that gravure would continue to enjoy over a five percent cost
advantage (see CX-1432; Tr. 6080-86, 6094).

249. A March 1992 memo by a Donnelley employee compared
the cost of printing using either the M-3000 offset press or a 94-inch
gravure press (CX-1225). The memo included a cost comparison
based on printing 13 million copies of a 48 page form for the [ ]
catalog and a similar cost comparison for the [ ] catalog. The [ ]
comparison showed a cost advantage for the 94-inch gravure press of
$2.11 per thousand 48-page forms, or 8.9% (CX-1225-G).

250. According to a Donnelley analysis in September 1989,
printing TV Guide using a combination of gravure and offset would
be 20% less costly than using offset only (CX-1204-A; Tr. 3856-58.
See also Tr. 1696-97).

251. The testimony of industry members and documents
presented by complaint counsel support Dr. Hilke's opinion that
gravure has a cost advantage over offset for high volume, low version
jobs.

252. Webworks, an all-offset printer, produces highly versioned
jobs with 8 to 12 pages (Tr. 2830-32). It does not compete for high
count magazines because, in the opinion of Mr. Pope, such work is
clearly gravure in nature (Tr. 2834).

253. The CEO of St. Ives, another all-offset printer, testified that:

Well, 10 million and page counts of 32 or more typically, in my experience,
today, yesterday, tomorrow, is going to be done gravure.

(Tr. 2612).

254. After purchasing the Star magazine, which had previously
been printed offset, the publisher of the National Enquirer realized a
$14 million saving by switching the printing of the Star from offset
to gravure and printing both the Star and the National Enquirer in a
single print run on the same gravure presses (Tr. 4704-05).

255. Bloomingdale's realized significant savings by switching its
Christmas catalog with over 100 pages and 4 million copies from
offset to gravure (Tr. 2003, 2927-28).

256. Mr. Habeck of K-Mart testified that gravure would be the
less costly method of printing a continuous run of ten million copies
with no versions (Tr. 4190, 4223).
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257. Dr. Hilke presented a graph (CX-1190) based on
comparisons of offset and gravure prices presented by two witnesses
in this proceeding, Ian Deutsch of Sterling and Charles Wells of
Current (see CX-764; CX-1177), which shows an offset price
disadvantage exceeding 20% for long run jobs for both customers
(CX-1177-A; CX-1190-A).

258. Dr. Hilke also prepared a study which shows that the offset
bid disadvantage was 26.2% forthe [ ][ ], a two-color publication
of approximately 22 million copies and generally 20 pages (CX-
1411; Tr. 1564).

259. Mr. Charles Allen, the publishing director for the American
Association of Retired Persons, testified that to print the 88 page
gravure portion of Modern Maturity, a magazine with a circulation
of 22.4 million, using the offset process would cost at least 5% more
than gravure (Tr. 1563-64, 1568, 1621) and Mr. Angstrom of St. Ives
claimed that at sufficiently long run lengths the cost spread between
gravure and offset becomes too great for offset to take away sales
from gravure even if gravure prices rose by 5% (Tr. 2603-04).

260. Sears' smaller catalogs and specialty catalogs have a page
count ranging from 48 to 200 and a run length ranging from 1 to 9
million. The specialty catalogs were bid out annually and gravure
won all of the bids (Tr. 1768-70).

261. The Penney catalog division's smallest jobs are in its market
support program. Each market support catalog ranges from 200,000
to 1.3 million copies and contains 16 to 48 pages with no versions.
Penney finds that gravure generally wins the larger jobs in this range,
such as the runs over 650,000 copies (Tr. 564, 570-72).

262.[ ]had the largest high volume, low version offset program
in 1990, accounting for approximately 30% of high volume offset
work supplied by third-parties (CX-1446-B); however, because of the
large potential savings from switching to gravure in high volume
work (RX-308), [ ] is engaged in an extensive gravure testing
program for its long-run, high page-count catalogs (Tr. 2012-26).

263. One of [ ] offset printers, Graphic Arts Center, suggested
that its big book would be more appropriately printed gravure (Tr.
2925-26). Others in the industry believe [ ] could have been realizing
significant savings by using gravure (Tr. 916, 2025-26). [ ] (CX-
1446-C; CX-1452-B; Tr. 5969-72).

264. Dr. Hilke presented graphs (CX-1438; CX-1439) that depict
the offset bid disadvantage for the higher run lengths of [ ] work.
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According to them, between 5 and 10 million copies, the offset bid
disadvantage ranged from less than 1% to over 15%. Beyond 11
million copies, the offset cost disadvantage ranged from 10 to 22%
(CX-1348-C). The buyer for [ ] testified that the gravure prices she
received were generally lower than the offset prices (Tr. 2029).

265. Donnelley and third-party data, consistent with Dr. Hilke's
testimony, show that the average run length for offset is much shorter
than for gravure (CX-1108-A; see CX-1187-A; CX-884-A, C, I; CX-
885-A; CX-886-B; CX-887-C; CX-888-G, I-K; RX-146-Z-22, Z-23;
CX-128-Z-62; CX-937-A; CX-931-A, B; Tr. 3166-68, 2923, 2558).

266. According to the 1993 World Almanac, the magazines with
the largest circulations are Modern Maturity, the NRTA/AARP
Bulletin, Reader's Digest, TV Guide, National Geographic and Better
Homes & Gardens (CX-769-B). Each of these publications has a
circulation in excess of eight million copies (CX-769-B), and each
uses the gravure process (Tr. 1494-95, 1564-65, 1568-70, 1653,
1660-61, 5441-42; CX-279; CX-902-Z-8-9, Z-37-381 Z-43).

267. The Spring 1989 issue of Gravure magazine reported that 10
of the 25 leading consumer magazines had circulations of 5 million
copies or more, and that all 10 were reported as using the gravure
process. Five other publications contained on the list (Guideposts,
National Enquirer, Redbook, Playboy and Cosmopolitan) are
identified as using the gravure process. Since 1989, at least one
publication on the list (the Star magazine) that was previously done
offset is now done gravure (F 254). All of these publications have
circulations of three million copies or more (CX-933-H).

268. Donnelley criticizes Dr. Hilke's cost analyses because they
are based on unwarranted alterations of Donnelley studies; however,
they appear to be accurate restatements of Donnelley's own cost
comparisons around the time of the acquisition; furthermore, they are
simply one bit of evidence which, along with other record facts, is
consistent with the claim that, gravure costs for long run print jobs
are lower than offset costs (F 249-67).

269. According to Donnelley, complaint counsel's price
comparisons are primarily anecdotal and do not establish divergent
trends for offset and gravure (RPF 150). This is incorrect; Dr. Hilke's
analysis of nine years of quarterly pricing data compiled by
Donnelley provides solid evidence that gravure and offset prices are
independent of each other (F 203-09).
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270. To counter complaint counsel's price and cost comparisons,
Dr. Hausman prepared bid comparisons from five print buyers and
regression analyses of those bids (RPF 152-66).

271.1 agree with complaint counsel that these comparisons do not
seriously undermine their analyses because they are based, not on
actual, but on hypothetical, constructed, bids (complaint counsel's
reply, p. A-29) and because, as Dr. Hilke testified:

What I did was I tried to go back and look at RX-665, which was the listing of
work in the core of the market which I have identified, and compare that to the
work which is included in the bid data that Professor Hausman has used. What
1 found was that the bid data that Professor Hausman used is just about a clean
miss with respect to the core of the market as I have defined it, rather than
getting information from customers that were in the core.

(Tr. 5999) (see also Tr. 6306). Finally, any conclusion about other
customers which might be drawn from this analysis, even if there
were no problem with the underlying data, would be questionable
because the sample was not randomly chosen (Tr. 5776-77).

272.1 concede that the printers whose jobs were summarized in
CX-1167 were not chosen randomly; however, the sample is much
larger and I am confident, from the ample corroborating evidence
presented by complaint counsel, that this analysis can be relied upon.

8. The Five Percent Test

273. Several print customers testified that they would not or
might not switch from gravure to offset if the price of all gravure
printing services was raised by five percent, and some stated that
there is at least a five percent differential between gravure and offset
prices for work that is now done gravure for them (Tr. 619-20, 745,
819, 847, 948, 1067, 1104-05, 1114, 1181-83, 1335-36, 1696-97,
1932). A representative from Penney even claimed that it would not
switch its full line retail program from gravure to offset if the relative
price from all gravure printers were to rise by 15% (Tr. 699-700).
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9. Industry Recognition
a. Donnelley and Meredith/Burda

274. Donnelley assessments of its potential acquisition of
Meredith/Burda and of other possible acquisitions computed market
shares based on a gravure-only market (CX-40-D; CX-41-Z-11; CX-
156-E; CX-267-F; CX-268; CX-994-G; CX-47-C; CX-282).

275. Many other documents written by Donnelley employees
assume the existence of a separate market for gravure printing (CX-
93-N; CX-95-M; CX-96-J-K; CX-189; CX-603-B, L; CX-57-J; CX-
107-Z-46-47; CX-158-N, Z-12-13, Z-16; CX-48-G; CX-141-Z-43-A;
CX-98-Z-147; CX-189; CX-264; CX-267-F, G; CX-268; CX-269-F,
G; CX-270-J; CX-273; CX-272; CX-276; CX-141-Z-73; CX-279;
CX-282-A-B; CX-359-N; CX-520-C; CX-539; CX-557-T; CX-560-
D).

276. Donnelley's head of corporate development, Jeffrey
Anderson, testified that he had never seen market share statistics
aggregated to include gravure and offset capacity together (CX-139-
Z-69).

277. Meredith/Burda documents also reveal that its employees
often assumed the existence of a separate gravure market (see CX-51-
E, 2-7,Z-29, Z-55; CX-52-E-G, H; CX-53-I).

278. Donnelley documents relating to capacity expansions also
assumed a separate gravure market (see, e.g., CX-11-Z-77; CX-21-O-
R; CX-26-T; CX-63-C-D, V-W; CX-90-B, G-K).

279. Other Donnelley documents and testimony suggest that its
employees and consultants considered gravure and offset separately
in making business decisions or recommendations (compare CX-205-
Z-113 with CX-265-D; CX-277; CX-112-Z-25-26; CX-1003-Z-13;
CX-702-B; CX-51-T; CX-57-G-I; CX-59-M; CX-77-F-G; CX-90-B,
G, H; CX-158-T, Z-37-38; CX-213-E-G; CX-548; CX-557-B; CX-
594-E; CX-596-D; CX-597-Z-10; CX-873-A, Tr. 4028-29; see CX-
264).

b. Excess Capacity
280. Firms have made major investments in gravure printing

capability even when there has been excess offset capacity. For
example, at the time that Donnelley's gravure press expansion in
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Reno was being considered in November 1989, there was excess
capacity in the offset presses at that facility but very little excess
gravure capacity (CX-219; Tr. 3231). In fact, one of the stated
objectives of the Reno gravure press plan was to "limit off-loading of
gravure work to offset presses" (CX-21-Z-35).

281. In the years since the acquisition, there has been
substantially greater excess capacity in the offset presses at Reno
compared to the gravure presses (CX-1070-A-C; CX-1078-S, Z-1;
Tr. 3233-34). At the same time, there was excess capacity in other
Donnelley West Coast offset facilities (see CX-285-B, G).

282. In 1989, there was a shortage of available capacity at each
of the three largest United States gravure printers: Donnelley,
Meredith/Burda and Maxwell (now Quebecor) (Tr. 308-09, 1115-17;
see also CX-1244-A; Tr. 4071-72). One customer who requested
scheduling at Donnelley's Reno facility in 1989 was informed that
Reno was "too full" (CX-91-X). Brown also was "filled to the brim"
at its Franklin, Kentucky gravure facility during 1989 (Tr. 2525-26).
Throughout this same period, there was substantial excess web offset
capacity in the marketplace (Tr. 306, 2796, 4788-89; accord, CX-219;
CX-557-B; CX-587-B; CX-604-G; Tr. 4325).

283. Quad, a gravure and offset printer, had excess capacity in its
offset facilities at the time it entered the gravure business (Tr. 2367-
68), and Maxwell had excess capacity in offset at the time it invested
in new gravure presses (Tr. 306).

284. In recent years, there has been substantially greater excess
capacity in offset as compared to gravure (CX-113-Z-28; CX-286-B;
CX-287-E; CX-545-A; Tr. 306, 350, 889, 1510, 2455, 2632), and
many offset facilities are being shut down due to lack of business (see
CX-1102).

285. Since a printer with idle capacity in gravure or offset would
most likely increase output on the unused assets rather than invest in
the other process, investment in gravure at a time of excess offset
capacity indicates, that these processes occupy separate markets (Tr.
3232-34).

¢. Recognition of a Separate Offset Market
286. Donnelley's computations of offset market shares, offset

capacity estimates and the growth potential of offset were done
within the context of a heatset web offset marketplace or "web offset
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market" only (see, e.g., CX-158-S, Z-12-16; Z-37-40; CX-190-F,
CX-261-I-J; CX-265-D; CX-266-A; CX-267-F; CX-270-A; CX-273-
B; CX-283-A-B; CX-296; CX-483-Z-7; CX-537-N-Q; CX-547-A,
CX-552-A-B; CX-560-C-E; CX-594-Z-6; CX-598-Z-4; CX-652-D).

287. For example, as far back as 1984 Donnelley referred to the
"high quality web offset catalog market" in proposing an offset
expansion at its Chicago facility (CX-927-T), but no mention was
made of competition with gravure.

288. When Donnelley constructed a new offset facility in
Danville, Kentucky, in the early 1980s, that plant was geared
specifically for competing in the web offset catalog and publications
market (Tr. 2606-07).

289. In 1990-91, Donnelley launched a new offset plant in
Daytona, Florida (CX-993-M). Documents relating to that new
facility refer to competing offset plants in Georgia (see e.g., CX-537-
N; CX-1091-E), but not to competing gravure plants even though
Ringier operates one in Georgia (CX-507-B). Horst Fleck, division
director at Donnelley's all-gravure facility in Lynchburg, testified in
his deposition that the decision to construct a new offset plant in
Daytona would necessarily be based on the demand for offset
printing, without regard to the supply and demand for gravure
printing at Lynchburg (see CX-120-Z-76-77-A).

290. Separate share calculations are made in Donnelley
documents assessing the "offset catalog market" (see, e.g., CX-556-
A) and the "web offset market" (see, e.g., CX-560-C-E), again
without reference to gravure competition.

291. In recommending the purchase of new web offset presses for
its Des Moines plant, Meredith/Burda officials in 1988 also used the
term "web offset market" (CX-296).

d. Other Gravure Printers

292. Other gravure printers made the same assumption as
Donnelley and Meredith/Burda--that there are separate gravure and
offset markets for certain print jobs.

293. The management of Quebecor, the second largest gravure
printer, views gravure and offset as separate markets (Tr. 303-05,
2607-08; CX-292) and the president of Ringier America testified that
in his opinion they are two separate markets (Tr. 1472, 1499).
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294. Officials of other gravure printers came to the same
conclusion:

Quad Graphics: (Tr. 2347-49, 2460)
Arcata Graphics: (CX-1151)
Brown Printing: (Tr. 2522, 2563-65)

295. Mr. Hodgson, who has 47 years of experience in the printing
industry, testified that in his opinion gravure and offset were separate
markets (Tr. 290, 306, 341).

296. Gravure printers belong to a separate trade association, the
Gravure Association of America, or GAA, an organization devoted
exclusively to gravure printing. The association holds annual
conventions at which papers are presented that discuss gravure
printing technology (Tr. 132-33; see CX-766; CX-1304). GAA also
prints Gravure magazine (CX-933; Tr. 1644). Offset printing is
represented by a separate trade association, the Printing Industries of
America, or PIA (Tr. 133).

e. Offset Printers

297.[ ]1(CX-969-A).

298. Century Graphics, another offset-only printer, withdrew
from the bidding process for Caldor's insert program once it
understood that the economics of Caldor's 12 to 14 million run no
longer made offset an economically feasible option (see Tr. 1163-64).
[ 1(CX-1153).

299.[ ](see CX-1168-A-E).

300. Sullivan Graphics ("Sullivan"), a printer with only heatset
offset and flexography presses, referred [ ] (CX-1169-F; Tr. 4722-
23). However, when assessing its market share in heatset offset
inserts, Sullivan excluded gravure printing from the calculation (CX-
1169-C; Tr. 4724).

301. In representations made in its most recent SEC filing (CX-
1306), Sullivan referred to competition with coldset offset for its
flexography business (CX-1306-E; Tr. 4731) but did not mention any
competition with gravure for its heatset offset business (CX-1306-E-
G; Tr. 4730-33).
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302. Other offset printers who testified at trial acknowledged the
existence of a high volume publication gravure marketplace (see Tr.
2605, 2627, 2669-70, 2682-83, 2783, 2833).

303. Ringier views its Phoenix web offset facility as competing
generally in the same market as other West Coast offset printers, and
not for longer run gravure work (Tr. 1501).

304. Wayne R. Angstrom, Chief Executive Officer of St. Ives'
United States operations, including an offset plant located in
Hollywood, Florida, testified:

I am not a gravure printer. I'm a web offset printer. I have 32-page presses.
I cannot compete against a gravure printer.

(Tr. 2603). Mr. Angstrom also concluded that if the price of all high
volume gravure printing were to rise by five percent, St. Ives would
not expect to gain volume as a result because the cost spread between
the two processes is already too great (Tr. 2604; see also Tr. 2225,
2861).

305. Georg Decker of Riverside County Publishing Company, a
Los Angeles area offset printer, testified that he would not expect to
gain work if gravure printers on the West Coast raised prices by five
percent (Tr. 2225).

306. When asked whether or not gravure and offset printing
competed across the entire spectrum of printing jobs, Mr. Pope of
Webworks responded:

No, we don't. We have our marketplace and they have their marketplace.
We don't run into gravure very much at all. We have one account that we have
been asked to quote against as far as gravure that I know of, and we don't
effectively compete there so I would say no. We have our marketplace, they
have theirs. We both do good.

(Tr. 2832).
307. Other offset printers testified that they do not monitor
gravure prices (Tr. 2818, 2954, 4655, 4743-44).

10. Gravure and Offset Equipment Suppliers
308. When Heidelberg-Harris, [ ] (CX-1272-C; Tr. 4433-35).

309. Robert Brown, President of Heidelberg-Harris, was asked at
his January 1993 deposition to list competitors for his N-9000 model
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offset press. He listed only other offset press manufacturers, and no
gravure press manufacturers (Tr. 4399-4400).

310. Mitsubishi (another offset press manufacturer) does not
consider gravure press manufacturers to be its primary competitors
(Tr. 2044).

11. Buyers' Preferences

311. Some print buyers have expressed a distinct preference for
the gravure process (see CX-21-O; CX-104-Z-52; CX-109-Z-78; CX-
116-Y; CX-118-Z-85), and it is generally recognized that they
usually do not switch between processes for a particular printing
program (Tr. 2223-24, 2648, 2797, 2954). As Howard Sullivan, the
former President of Holladay-Tyler Company, expressed it, "when
one has the mentality of going gravure, I think they pretty much stay
there" (Tr. 2797).

312. At Donnelley's Reno plant, a facility with both offset and
gravure equipment, no customer switched away from the gravure
process to offset during the tenure of Gary Nesemeier, who served as
its customer service group manager (CX-117-Z-6, Z-9-A).

313. Horst Fleck has been in charge of the former Meredith/Burda
gravure facility in Lynchburg since 1987 (CX-120-Z-48) and has
worked at the facility since 1973 (CX-120-Z-44). The longest run
length job he could recall ever having lost to offset had a run length
of 2.2 million (CX-120-Z-68-69-A).

314. Penney's James Sackett referred to the existence of a "high-
quality rotogravure marketplace" (Tr. 675; CX-785-B). In his trial
testimony, Mr. Sackett explained:

We have a $4 billion business which is entirely dependent upon the supply of
rotogravure capacity.

(Tr. 618).

315. Other customers have switched away from offset to gravure,
in some cases based on the recommendations of the gravure printer
(see, e.g., Tr. 2050-52, 2002-03, 4704-07, 4861-62; CX-140-Z-80-81;
CX-303-B). Donnelley's training manual suggests one reason for
such switching: as the customer grows and requires more copies, the
more likely the print program will be a good candidate for gravure
(CX-633-Z-8; accord, CX-560-D).
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316. A December 1989 Donnelley document discussing the "web
offset insert market” stated:

Offset allows us to penetrate growing accounts that are not yet ready for gravure.
Offset accounts are easily converted to gravure as they grow.

(CX-560-D).

317. In some instances, the customer has agreed, by contract, to
pay a "stand-by charge" to reserve gravure capacity (see Tr. 1778-79,
1782; CX-102-Z-168; CX-104-Z-53-55; CX-106-Z-181; CX-109-Z-
124; CX-671-P-Q; CX-902-Z-36-42; CX-993-V). Two examples of
such customers are Sears (Tr. 1778-79, 1782) and Meredith
Corporation, the parent company of the acquired firm (CX-902-Z-36-
42).

318. Mr. Hodgson testified that customers desiring gravure
printing on a continuous basis tend to reserve that capacity in
advance through long-term contracts. This is generally not the case
in offset (Tr. 339-41; see also Tr. 1509).

319. When faced with a shortage of gravure capacity to perform
all scheduled work, Maxwell was unable to convince its gravure
customers to have the work done on its offset presses which did have
available capacity; instead, the company was forced to arrange for the
work to be done by other gravure printers (Tr. 308-09).

320. When Standard Gravure's gravure plant was shut down due
to a fire, its customers' work was shifted to other gravure printers, not
offset printers (Tr. 310-12).

321. Once the acquisition was announced, many customers that
had relied on Donnelley and Meredith/Burda as suppliers of gravure
printing services sought to qualify another gravure printer as a second
source, rather than considering an offset printer for the same work
(see, e.g., CX-155-C; CX-188-W; CX-601-B).

12. Conclusion

322. Donnelley's pretrial brief states that offset and gravure
compete "across the board" for all types of printing work and that
"offset is a viable substitute for gravure for virtually all jobs." Many
knowledgeable industry witnesses disagree with these conclusions
(Tr. 625-26, 901, 1525, 1171-71, 1801-02, 1950, 2662-64).
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... in all honesty, I read this last night and it just seemed ridiculous to me.
And I called a friend of mine in the printing industry and said, you won't believe
this.

... I just read the table of contents to this friend of mine and he laughed. You
know, are they kidding? Are you guys at Donnelley kidding when you say there
isn't really a market? Because there is, folks. . . . the one recurring theme they had
was there was no roto market and that's ridiculous. I print roto market and I can't
say it any more emphatically.

.. . that's ridiculous . . . absolutely ridiculous. Why would Donnelley want to
buy a gravure plant in the first place?

(Ian Deutsch of Sterling (Tr. 963, 965)).

. offset and gravure compete in certain areas, and there are certain areas that
your expectation is that offset would be the predominant process. There are other
areas where you would expect gravure to be the predominant process.

(Edward Nytko of Ringier (Tr. 1525)).

... offset is offset and gravure is gravure. The requirements of the processes
are different, and the economics of the processes are different.

(Ed Coleman of Sears (Tr. 1802)).

323. The testimony of these and other witnesses is supported by
extensive price and cost analyses of the economics of offset vs.
gravure printing and by the actions of printers and print buyers which
reflect the real differences between these processes when high
volume publication printing is involved.

324. Thus, I agree with complaint counsel and their expert
witnesses that the relevant product market in this case is high volume
publication gravure printing; however, I reject the claim that
Donnelley's introduction of RX-497 conceded the existence of this
market (CPF 1166), for it was offered on cross-examination only as
an illustration of the witness' testimony on direct (Tr: 2811).

G. The Relevant Geographic Market
1. The United States
325. The parties agree that the United States is a relevant

geographic market within which the effects of the acquisition may be
measured (CPF 1175; RPF 231).
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326. Because of shipping costs, duties, and time constraints,
European printers cannot service print customers in the United States
(Tr. 314-15, 1474, 2598, 3275, 378-80; CX-604-G), and imports from
Canada and Mexico accounted for less than 0.3% of the total product
printed within the United States in 1991 (compare RX-4-N with RX-
4-L). Thus, the geographic market for high volume publication
printing is no larger than the United States (Tr. 2998).

2. The Western States

327. There are three gravure facilities in the Western United
States (those states separated from the rest of the country by the
Rocky Mountains) (Tr. 3282-83). These facilities are located at
Reno, Nevada and Casa Grande, Arizona (both owned by Donnelley)
and San Jose, California (owned by Quebecor) (Tr. 3282-83).

328. Industry participants recognize that this situation puts
Midwestern and Southwest printers at a competitive disadvantage for
some print jobs. A Donnelley presentation arguing the need for
expansion of Reno's gravure capacity stated:

We have an unusual competitive situation in the West since the region is
insulated by distance and [the Rocky] Mountains from the rest of the country.
Freight from the Midwest or Southwest puts those printers at a competitive
disadvantage. Within the West, there are only two gravure insert printers, ourselves
in Reno and Meredith/Burda in Casa Grande, Arizona (near Phoenix).

(CX-21-0).

329. Dr. Hilke conceded that data is lacking for a precise
shipment analysis of a possible Western market, such as the Elzinga-
Hogarty test (Tr. 3304, 3507, 6130). He was therefore forced to rely
on anecdotal evidence of customer preference for having their
gravure jobs printed on the West Coast.

330. There is no doubt that the Meredith/Burda acquisition was
viewed as a competitive plus for Donnelley on the West Coast, as a
BCG document suggested:

West coast pricing: Because of the Burda acquisition, only RRD will have a
west coast presence among major printers. An analysis will be done to determine
how RRD should price to capture the value that other printers cannot match in
distribution economies on the west coast.

(CX-152-D) (see also CX-156-B).
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331. Certain customers such as Target Stores, which uses
newspaper inserts, are particularly concerned about timely printing
(Tr. 1084, 1115, 1138). Use of West Coast gravure facilities for
inserts satisfies this need (Tr. 1109).

332. Nevertheless, the print buyer for Target Stores-- specifically
identified by Dr. Hilke as a likely target for price discrimination--
(CX-1163; Tr. 3285-87, 3310), testified that if he faced a 5% increase
in gravure prices printed in the Western United States, he might
consider switching the work to a printer located outside of that area
(Tr. 1115). Indeed, Quebecor printed Target's western inserts at its
facility in Memphis, Tennessee, and Target's inserts for the states of
Washington and Oregon are currently printed by Donnelley in the
Midwest (Tr. 1111, 1126-27). [ ](RX-263-Z-30, data points 10412-
21).

333. Furthermore, Dr. Hausman pointed out that shipment data
gathered by complaint counsel and testimony of print buyers show
that a substantial amount of gravure publication printing is done in
plants located outside of the Western United States and is shipped
into that area (Tr. 5402-04)

PROPORTION OF PRINTING VOLUME
SHIPPED INTO WESTERN REGION
FROM OUTSIDE WESTERN REGION

1989 PORTION 1Q 1990 PORTION SOURCE
PRINTER LOCATION SHIPPED WEST SHIPPED WEST
r——_.\—__.r
[ ] [ ]

ARCATA (RX-85) Buffalo, NY
(] [ ]

BROWN (RX-87) Franklin, KY (Full Year)

[] []
QUEBECOR (RX-89) Dallas, TX

[ (]

QUEBECOR (RX-90- Memphis, TN (Full Year)
RX-279)
[} []
QUEBECOR (RX-279) || Dickson, TN (Full Year)

QUAD (RX-88) Lomira, WI [ 1 [1]
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PUBLICATIONS PRINTED GRAVURE OUTSIDE WESTERN REGION
AND DISTRIBUTED INTO WESTERN REGION
PRINT BUYER PRODUCT PRINTING LOCATION SOURCE
[ 1] Inserts Corinth, MS Henry Tr. 719
Franklin, KY
[ 1] Inserts Midwest Watts. Tr. 2874-75
[ 1 Inserts Mattoon, IL Gordon Tr. 3970-73
[ ] Inserts Midwest Watts Tr. 2874-75
Louisville, KY RX-263-Z-31
[ 1] Inserts [ 1] RX-263-Z-62
Memphis, TN Steen Tr, 1111, 1126-
Midwest 1127
[ 1] Inserts [ 1 RX-263-Z-41
[ 1] Inserts [ 1] RX-263-Z-62
Catalogs RX-263-Z-42
Catalogs RX-263-Z-45
[ 1 Catalogs [ 1 RX-263-Z-41
[ 1] Catalogs Corinth, MS Deutsch Tr. 973-974
[ 1 Catalogs Spartanburg, SC Haight Tr. 1373
Lomira, W1 RX-263-Z-41
Corinth, MS RX-263-Z-29
[ 1 Catalogs (] RX-263-Z-29
[ 1 Catalogs [ ] Glaser Tr. 2132, 2143
Catalogs Glaser Tr. 2147
Catalogs
[ ] Magazine [ 1] RX-263-S
[ 1] Magazine [ ] RX-263-Z-3
[ 1 Magazine [ RX-263-Z-4
[] Magazine (1 RX-263-Z-5

334. Given the substantial number of print buyers who have their
publications printed outside of the Western Region and distributed
into the Western Region, Dr. Hausman stated that it is likely that
other print buyers, faced with a price increase for Western Region
gravure printing, could turn to printers outside of the Western Region
to defeat the price increase and receive distribution of their
publications in a timely fashion (Tr. 5404-05).
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335. Dr. Hilke dismissed shipment data by national publications
as "distortions" which have nothing to do with competition for work,
such as inserts, distributed on the West Coast (Tr. 6131), but his
dismissal of this data ignores his own claim that the product market
--which must be considered in conjunction with the geographic
market--includes such publications.

336. It may be that for particular print customers who distribute
their product--such as inserts--on the West Coast, the only feasible
supplier is a printer located there; that does not, however, say
anything about the geographic market for all high volume
publications (inserts, catalogs and magazines)--the market which
complaint counsel propose.

337. Thus, I find that no West Coast market exists for high
volume publication gravure printing.

H. Market Structure
1. Competition and Product Quality
a. Meredith/Burda

338. A Donnelley document dated June 3, 1988 and addressed to
Carl Doty, its current president, observed that:

Meredith/Burda is recognized by many to have superior gravure quality and
technical capabilities which approach those of Donnelley.

Donnelley employees viewed Meredith/Burda as a major, if not their
major, competitor (CX-21-P; CX-53-N; CX-69-N; CX-91-Z-78; CX-
387; CX-66-0).

339. Many gravure printers and customers testifying in this
proceeding ranked Donnelley and Meredith/Burda as the highest
quality gravure printers, and viewed them as vigorous competitors
prior to the acquisition (Tr. 327-28, 676-77, 704-06, 821-23, 881-82,
891-92, 969-60, 1029, 1034, 1110-11, 1142-43, 1166-67, 1289, 1358-
59, 1437-39, 1507-08, 1579-80, 2008-10, 2628, 4880-81, 4288-89).
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b. Other Gravure Printers

340. Some industry participants were not convinced that other
gravure printers produced as high quality work as Donnelley and
Meredith/Burda:

1) Quebecor

341. Robert Wyker, Chairman of AGA, testified that:

Quebecor has a lot of equipment but most of it is in the newspaper end of the field.
They have one plant that we feel has good enough quality to work with and we have
worked with that one plant.

(Tr. 883).

342. The print buyer for Penney's catalog testified that "[w]e
regard Quebecor as having quality skills that are below the standards
to which we aspire" (Tr. 587). (See also Tr. 1079-81, 1286, 1591,
2034, 2159, 4868-70, 4880-81, 4906; CX-21-P.)

2) Ringier America

343. According to a 1989 Donnelley profile of Ringier, its
weaknesses were that it had gravure plants only in the Southeast,
which limited distribution nationally for bulk shipments; that it was
perceived by retail customers to be weak in preliminary; that it had
few wide webs in gravure; and that it had a small, somewhat
ineffective sales force (CX-469-D).

344. Since Penney has only one gravure press available to it at
Ringier, the amount of business that can be given to it is "extremely
limited" (Tr. 726). It would take two to three years for Penney to
satisfy itself that Ringier America could print some of the general
catalog and at least five years for Ringier to be a substantial
contributor (Tr. 594-95).

345. Cory Owens of Lands End testified that, in evaluating
secondary printing sources, he did not look at Ringier because he
doubted the company could satisfy its quality expectations (Tr.
1287).
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3) Arcata Graphics

346. Donnelley's president, Carl Doty, believed that [ ] (CX-
102-Z-204).

347. Mr. Sackett of Penney's catalog division has never
considered doing business with Arcata and would rate it a notch
below Quebecor (Tr. 590); and, [ ] (Tr. 2023).

348.[ ]1(CX-632-B).

4) World Color Press

349. World Color is primarily a magazine printer and provides
only limited competition in catalogs and inserts (see CX-1060-L).
Mr. Henry of Penney believes that World Color's work is
inconsistent: "they run hot and cold" (Tr. 703).

5) Quad Graphics

350. A 1989-90 Donnelley document concluded that Quad's
weaknesses were that it was not known as a top quality catalog
printer, that it was inexperienced in retail inserts, was ineffective or
slow in responding to customer inquiries, had limited retail work
capacity, particularly in the West, which hindered distribution to
newspapers, and that it had a small sales force which was not able to
cover the entire market (CX-470-C).

351. Penney's catalog production manager testified:

They (Quad) do not seem to have the likely prospect of expansion with their base
of equipment . . . Quad is new to the gravure scene. Their base of equipment, as 1
understand it, is limited.

(Tr. 588).

352. Ian Deutsch of Sterling, Incorporated believes that Quad is
not a gravure printer of the quality of Donnelley, Meredith/Burda or
Ringier (Tr. 994).

353.[ 1(Tr.1592).
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6) Standard Gravure

354. Standard Gravure, based in Louisville, KY at the time of the
acquisition, has left the gravure business (Tr. 2475).

7) Brown Printing Company

355. Cory Owens of Lands End, in evaluating secondary printing
sources, did not look at Brown because the company's gravure
printing capability was too limited (Tr. 1285).

356.[ ](Tr.2023).

357. Tom Engdahl, general manager at Brown's gravure plant in
Franklin, KY, testified that Brown's lack of alternative gravure
capacity outside the Franklin plant is a competitive disadvantage and
that customers have expressed concerns about this problem (Tr.
2563-64).

2. Gravure Price and Capacity Trends

358. Several industry members testified that prices for gravure
printing have been declining since at least 1985, before the recession
(Tr. 2573, 4299, 1509, 4004-05) and that there is and has been excess
gravure capacity (Tr. 888, 4700, 4790, 1510, 1614, 1860).

359. One print buyer described conditions as a "buyer's market"
(Tr. 888). Another printer, with 25 years experience in both gravure
and offset printing, testified that he has "yet to see prices go up --
ever" (Tr. 4762). The print buyer for Service Merchandise
characterized competitive conditions in the printing industry as
follows:

I'don't know of any other industry where buyers have been in a buyer's market so
consistently so long. The print market is a dog fight and what's happening to it is
the printer can't control necessarily the price of ink or the price of paper and he sure
as hell can't control the price of postage. So what has he got left to compete with?
He competes with his services under the general heading of manufacturing . . .

They've been cutting each others' throats for a decade. . .

(Tr. 4298-99).

360. At the same time, many firms are cutting back or completely
canceling their long-run, high-volume printing programs. The
decision of Sears to cancel their long-standing catalog program is the



104 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 120F.T.C.

most recent example of this trend, and forced Donnelley to close
down an entire gravure facility that was almost wholly dedicated to
production of Sears' catalogs (Tr. 4591). A few years ago,
Montgomery Ward also cancelled its big book catalog program (Tr.
1541).

361. Also, catalog firms and retailers have been shortening run
lengths of their publications to reduce marketing and postage
expenses, and to target their customers more effectively. This trend
is expected by Mr. Wyker, a catalog consultant, to continue in the
future (Tr. 908). Even before the acquisition, Meredith/Burda's
President noted: "The trend towards shorter print order continues.
The potential customer base is shrinking through merger and
acquisition. Demographic inserts prevail over mass market
penetration” (RX-96-B).

362. Firms such as Bradlee's, Ames, Hill's, Best Stores, The
Company Store, and Lillian Vernon were identified during the
hearing as having cut back on their print programs (Tr. 4006, 4008,
4010, 4929, 4930; RX-59-K). Moreover, several retail chains and
catalogers have consolidated or gone into bankruptcy in recent years,
further reducing the number of print buyers (Tr. 5425-26).

3. The Size of the "Core" Market

363. After analyzing the buyers whose printing programs placed
them at one time or another in the high volume gravure publication
market, Dr. Hausman found that, while there were 36 customers in
the "core” market in 1990, there may have been, by the time of trial,
only two remaining in that market. The following table describes this
"migration” (Tr. 5446-48; RX-665-A-D);
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