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IN THE MATTER OF

ION SYSTEMS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3451. Complaint, July 29, 1993--Decision July 29, 1993

This consent order prohibits, among other things, a California corporation from
misrepresenting the contents, validity, results, conclusions or interpretations
of any test or study with respect to the NO-RAD System or any other radon-
remediation device, or from knowingly selling components of the system to
others who make unsubstantiated performance claims about them. The
consent order requires the respondent to have competent and reliable
scientific evidence to substantiate representations it makes about any
performance characteristics of any radon- remediation device.

Appearances

For the Commission: Phoebe D. Morse and Pamela A. Wood.
For the respondent: Mark Ostrau, Fenwick & West, Palo Alto,
CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
respondent Ion Systems, Inc., a corporation, has violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that a proceeding by it would be in the public
interest, hereby issues its complaint stating its charges as follows:

PARAGRAPH 1. Respondent Ion Systems, Inc. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of California. Respondent's office and principal
place of business is located at 2546 Tenth Street, Berkeley,
California.
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PAR. 2. Respondent, at all times mentioned herein, has
maintained a substantial course of business, including the acts and
practices hereinafter set forth, which are in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act.

PAR. 3. Respondent advertised, offered for sale, sold and
distributed a device for removing the harmful byproducts of radon
gas from the room in which it is operating. The device is called the
NO-RAD Radon Removal System (hereinafter, the “NO-RAD
System”). Respondent also offers for sale, sells, and distributes
components of the NO-RAD System for use by third parties in the
manufacture of NO-RAD Systems.

PAR. 4. In the course and conduct of its business, in order to
induce the sale of the NO-RAD System, respondent has
disseminated or caused the dissemination of advertisements and
promotional materials. Respondent’s advertisements and promo-
tional materials for its NO-RAD System include, but are not
necessarily limited to, the advertisements and promotional materials
attached hereto as Exhibits A and B. These advertisements and
promotional materials contain the following statements:

1. Tested by the Harvard University School of Public Health, this compact floor
unit removes up to 90% of the dangerous radon decay particles in your home.
(Complaint Exhibit A).

2. The NO-RAD Radon Removal System was developed by Drs. Moeller,
Maher, and Rudnick at the School of Public Health, Harvard University, in
collaboration with Ton Systems, Inc. The NO-RAD System is the only system that
has been proven in their laboratory and field tests to be up to 90% effective in
removing both attached and unattached radon decay products and in reducing the
associated dose to the lungs. ...Proven effective in removing 90% of the radon decay
product concentrations. (Complaint Exhibit B).

3. Proven effective in removing 90% of the radon decay product concentrations.
(Complaint Exhibit B).

4, The NO-RAD System has been designed and developed by Ion Systems, Inc.
in collaboration with a team of researchers at the Harvard School of Public Health.
... In tests performed in a special laboratory test chamber at the Harvard School of
Public Health, the NO-RAD system produced up to a 90% reduction in airborne radon
decay product concentrations. (Complaint Exhibit B).

5. TECHNICAL SPECIFICATIONS. Radon Removal Effectiveness: Up to
90% reduction in radon decay product concentrations. (Complaint Exhibit B).
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PAR. 5. Through the use of statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A and
B, respondent has represented, directly or by implication, that:

1. Tests prove that the NO-RAD System removes 90% or up to
90% of the radon decay products in the home.

2. Tests prove that the NO-RAD System reduces the user’s risk
of developing radon-related lung cancer by up to 90%.

3. The NO-RAD System has been tested and proven effective
by the Harvard University School of Public Health.

PAR. 6. In truth and in fact:

1. Tests do not prove that the NO-RAD System removes 90% or
up to 90% of the radon decay products in the home.

2. Tests do not prove that the NO-RAD System reduces the
user’s risk of developing radon-related lung cancer by up to 90%.

3. The NO-RAD System has not been tested and proven
effective by the Harvard University School of Public Health.

Therefore, the representations set forth in paragraph five were
and are false and misleading.

PAR. 7. Through the use of statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A and
B, respondent has represented, directly or by implication, that:

1. The NO-RAD System reduces radon decay products in the
home by 90% or close to 90% in an appreciable number of cases
under circumstances normally and expectably encountered by
consumers.

2. The NO-RAD System reduces the user’s risk of developing
radon-related lung cancer by 90% or close to 90% in an appreciable
number of cases under circumstances normally and expectably
encountered by consumers.
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PAR. 8. Through the use of statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits A and
B, respondent has represented, directly or by implication, that at the
time it made the representations set forth in paragraph seven,
respondent possessed and relied upon a reasonable basis for such
representations.

PAR. 9. In truth and in fact, at the time respondent made the
representations set forth in paragraph seven, respondent did not
possess and rely upon a reasonable basis for such representations.
Therefore, the representation set forth in paragraph eight was, and
is, false and misleading.

PAR. 10. The dissemination by respondent of the aforesaid false
and misleading representations constituted, and now constitutes,
unfair or deceptive acts or practices in or affecting commerce in
violation of Section 5(a) of the Federal Trade Commission Act.
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A RADON REMOYING/AIR CLEANING
SYSTEM. Tested by the Harvard Univer-
sity School of Public Health, this com-
pact floor unit removes up to 90% of
the dangerous radon decay partcles
in your home. Its patented jonizing
systess combines positive jon emis-
sions and an Intermittent negatve
cycie with a dual-stage filtration sys-
1em and 3-speed fan to collect and
rap radon particies more efectvely
than high-efficiency filters and elec-
trosatc ceaners. In additon, the sys-
tem also rexmoves particles of dust,
smoke and polien 2s small as /1000 of
2 microo. ts 3-speed hassock fan and
360 vent design allows optimal atr
cheaning and circulating effectveness
{n areas as karge as 300 square feet.
Height: 12 Diameter: 16%

t: 19 Ibs.

B. STRESS-RELIEVING DREAM MEDIUM.
maﬂymdmmd:nﬂ:b!efor
personal use, this computer-directed
audiofvisual component sysiem guides
your mind into 3 state of deep relax-
ation 1o reduce swress, enhance creatv-
ity, accelerate kearning 20d improve
Jevels of concentradon. A specially
Oesigned software system contained
within the hand-held control unit
ditects ten different cycles of pulsating
lights ar d sounds which match acrual
patterns o brain wave achvity. Once 2

B. Stress-Relieving
Dreamm Medium
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state of deep relaxation and heightened
creativity normally experienced while
dreamning. Programs vary from 15 to 75
minutes. Adaptor included. A recharge-
able battery pack may be purchased
separately for use outdoors or while
traveling. Weij 15 1bs.

Battery Pack

C.  EARTHQUAKE DETECTION ALARM.
This compact wall-mounted device

B quciiccuvely detects the sonic waves

A. Radon Removing/Air
Cleaning System
program is chosen, a series of soothing
lights, seen through closed eyes behind

tinted glasses, synchronizes Lo the
user’s mind with easy-listening sounds
channcled into the headses. Menzally
harmonuzing with the frequencies of
these sumull, the user moves Intoa

ede 2 major carthquake and

AP4D¥ fou ahead of ime with 2 loud,

g alarm. Sensing the low-

ewice a8 fast as 2n earthquake's devas-
tating shock waves, it affords up to 30
seconds of warning time before a quake
of $.0 ot more on the Richter scale
actually strikes. Runson one 9-voli bat:
rery (included); automatic reset. Hard-
ware for wall or ceiling mounting is
included. Width: 6 Height: S%°

L-B:{S

B143z
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MODEL

HO'RAD@ 1000

VDON REMOVAL SYSTEM

-Rad Radon Remaval System was developed by Drs, Moeller, Maher and Rudnick at the Schoo! of Publle Health,
1Untverslty, Incollaboration with {on Systems Inc, The NO-RAD System is the only system that has been proven In
boratory and fleld lests to be up to 90% etfective in removing both attached and unattached radon decay products
‘educlng the assoclated dose 10 the ungs NO-RAD also acts as a powerful air cleaner and ionlzer; cleaning the
ther poilutants Including dust, smoke, polien and bacterla and helping to replenish the number of lons lost from
-In fact, because of its ynique characteristics, the NO-RAD Radon Removal System has been granted a patent

U.S. Patent Office.
en effective in removing 90% of the radon decay product concentrations. *Harvard Research Report avallable

1 request.
oves aitborne pollution including dust, smoke, pofien.and
.eria; fillering out particles as small as 172000 micron

; 8s an jonlzer, replenishing the natural supply of alr lons
ger fliter life due to 2-stage filtration system

y 10 operate
-, warranty

CAL SPECIFICATIONS:
rage: Up to 300 sq. ft. (15 ft. x 20 ft. room— 8 ft. ceilings). Can
de coverage of larger volumes but with reduced effectiveness

ation Output: 388,000 ions/cc measured at 1 meter
uct Data: 127 high by 16” diameter; weight 19 Ibs,

¥ AC; 65 Walts

. Number: 4,596,585

1 Systems, Inc, 2546 Tenth Sueet, Berkeley, CA94710 Made In USA. © 1987
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‘ No-Rad™ Warranty Reglistration

Pease retum this card within 30 days of purchass to
regisies your warmanty.

1, ' 1 Name.

! ' Address.

| e

i : State 2ip

! 2 Date Acquired 19,

3. Modgel Number Puwchased

| 4. Location of use 0 Home D Office
i & Purchased st
O Dept Store O Mali Order O Other
.0 st

1" 6 Name of Store
! City Suate

T. Usaris O Female O Male

& Age of vser O Undec 18 O 18-25
D26-35 D 3645 D46-64 D654 over

OTL¥6 YO foforusg
193AS YIu3f 9K Ge
*su] ‘sweyshg uoy

$. Size of Purchaser's Household:
01 02 O3 OQdormore

l 10. How gid you first find out about No-Red?
\ ' O Friend O Stoce Display O Ad O Read adc..t

l O ARadon Testing Service DOthers. .
|

z . 019

91«.st
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FILTER REMOVAL

ter on your alr processor is designed to be effective
use in normal envirorment. Suggested filter replacement
with normal usage is 3 to 4 ponths., The filters should be changed when dirt
and debris fall off when tapped lightly on a hard surface. The filters can
be removed and replaced as shown below, CAUTION: Urplug the processor before
removing filter packs. Replace all parts in reverse order to assenble.

A7

L]

1. FIRSTAPPLY BLACK FOAM INTO 2 APPLY WNMITE FIBER OVER 3 WITH FRAMEWORK RESTING

FRAMZWORK PUSH UNDERTABS FOAM INSIDE FRAMEWORK FIRM ON FLAT SURFACE PLACE

AS SHOWN IN CIRCLE PLASTICINSERT OVER FIBER AND
SNAP IN PLACE

REPLACEMENT PARTS ORDER FORM

NAME,

Y RESS

( JOHECK OR MCKEY CRDER FORS PAYABLE TO ION SYSTEMS, INC.

( JORRGE TO: ( JVISA  ( )MC  ACCT.¢#

CARD EXP.DATE: SIGRAIURE:
( )4 PACK FILTER SET $12.50  $
( YEMITTER BRISTLE = EA. $3.5 ¢
( )SPECIAL ONE YEAR SUPPLY $43.50  §

(FOUR FILTER SETS)

TOTAL  §,
Trax/shlpplng costs Included In price)
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WHAT IS RADON?

Radon Is a natural phenomenon. it's a colorless, odorless and
tasteless radioactive gas that's a by-product of the natural
breakdown of radioactive decay of uranium. It's found in high
concentrations in soils and rocks containing uranium bearing
minerals such as granite, shale, phosphate and pitchblend as
well as in solls contaminated with certain types of Industrial
wastes containing these same mineral byproducts.

Outdoors, radon Is diluted to such low concentrations that it's
not a health risk. Indoors, it can accurmulate and cause prob-
lems. Radon can enter a house in many ways. Because it's a
gas, it can seep In through small cracks in the soil or rock on
which @ house is bullt It can come In through dirt floors, cracks
or joints in concrete walls and floors, floor drains, and sumps. It
may also be released from the drinking water used in the home
or from materlals used In its construction.

How radon enters a house

E Ventliation

Dishwasher,

shower, eic Greenhouse
— , @1¢.
-
Crawl space 3
Basement {
|[]
g':tzlr?a‘l Opening Crack i
)
T rrrrrrrrrs e
well Seoll gas
! water
)
~—h Reck + soll
\ ,' .' - emanating radon

Source: Univeralty of Malne, February 1983
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WHY IS RADON A HEALTH RISK?

Radon can be deadly. The known health effect when exposed
to elevated levels of radon is Increased risk of developing lung
cancer. According to the Environmental Protection Agency,
20,000 people in the U.S. will die of radon-related lung cancer
this year. In fact, it has been estimated that exposures to radon
cause 25% of the lung cancers in the non-smoking U.S. popula-
tion, Despite some uncertalnty In the risk estimates for radon,
it Is widely believed that the greater your exposure, the greater
the risk of developing lung cancer.

Just how does radon cause lung cancer? Radon itself contin-
ues to break down, forming a series of decay products which
include atoms of polonium, bismuth and lead. When initially
formed, these decay products exist as freely floating atoms in
the air. If permitted to remain In the air, these radioactive
atoms subsequently become attached to dust and smoke parti-
cles. Whether In the free-floating state or in combination with
the dust particles, radon decay products are readily deposited
and retained in the lungs. Each time you take a breath, the par-
ticles enter your lungs and become lodged inside where they
continue to release small bursts of radiation. In turn, the radia-
tion produces chemical and biological changes In your lung
tissue and this can lead to the development of lung cancer.

WHEN DID RADON BECOME A PROBLEM

Radon has always been-3round. However, it didn't gain recog-
nition as a potentially serious health problem until recently. it
was first thought to be a problem only to people living or work-
ing near uranium-mine wastes or on land mined for phosphate,
Then it was discovered that houses in various parts of the coun--
try have high indoor radon levels caused by either the natural -
deposits of uranium In the soil on which they were built or by
high concentrations of radon in their drinking water supplies.

In recent years, sclentists have discovered that energy effi-
ciency aggravates the radon problem. Houses that are tightly
sealed and weather-proofed allow for lite exchange of indoor
and outdoor air and this can lead, under certain circumstances,
to Indoor airborne radon concentrations that can be dangerous.
Simply caulking and weather-proofing a house can increase air-
borne radon concentrations by 20%.

Radon has been found in all 50 states at widely varying levels.
The highest concentration of radon has been found in houses

S 023
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Areas with potentially high radon levels

located on the Reading Prong, a uranium-rich vein of granite
that runs through Pennsylvania, New Jersey, New York and lower
Connecticut Above average radon levels have also been found
in homes in Montana, Colorado, Washington, North Dakota and
Maine as well as in parts of Florida in homes which sit atop
reclaimed phosphate mining land. While the Environmental Pro-
tection Agency (EPA) estimates that about 1 million homes in
the U.S. may have unsafe radon levels, some scientists believe
that the figure may be closer to 8 million.

SHOULD YOU HAVE YOUR HOME TESTED?

It's important to realize that most houses In this country are
not likely to have a radon problem. The dilemma Is that right
now, no one knows which houses have radon and which don't. if
you are concerned that you may have an indoor radon problem,
you can consider having your home tested. A variety of compa-’
nies offer such services and the EPA has a program for certify-
ing which of these groups are technically qualified to provide
such services. You can contact: The Office of Radiation Pro-
grams, U.S. Environmental Protection Agency, 401 M Street S.W,
Washington, D. C. 20460. Your state public health department
may also be able to provide you with Information on the availa-
bility of detector devices or services.

024
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Most testing services require that the homeowner purchase
one of the do-it-yourself testing devices. These at-home kits
usually consist of a canister for absorbing the radon gas, or 8
plastic material for recording the radiations it emits. Testing can
take either days or months depending upon the type of product
and the manufacturer’s recommendation. In any case, both
devices must subsequently be returned to the supplier for anal-
ysis. The results are then mailed to you.

Because of their mode of operation, essentially all of the com-
mercial radon monitoring services provide Information only on
the concentrations of the radon gas in the air inside the home.
They do not.include measurements of the concentrations of the
radon decay products, nor do they provide direct Information on
the “Working Level,” a unit developed to provide a better Indica-
tion of the associated health hazard.

EVALUATING RADON'S RISK

The Federal Government hasn't established any mandatory
safety levels for radon nor has it set up regulations limiting non-
occupational exposures to this gas. What it has done is estab-
lish a series of guidelines that individual states can use to
determine the extent of the problem. Radon Is geoerally mea-
sured In picocuries per liter of air (pCi/1) or Working Levels
{WL). The EPA recommends that occupants of any houses con-
vaining radon in excess of 4 pCi/1 (.002 WL) take remedial
action.

STEPS YOU CAN TAKE TO REDUCE RISKS
FROM RADON

Your risk of lung cancer from exposure to radon depends on
the amount of radon entering your home, how long it remains
there, and the length of time you remain in your home and
breathe it The higher the radon level, the faster you should take
action to reduce the exposure. Listed below are some of the
actions you might take to reduce your risk:

* Stop Smoking—Discourage smoking in your home. Epidemio-
logical studies show that the combined risk of smoking and
radon is synergistic, that is the combined risk is significantly
more dangerous than the sum of the Individual risks.

* Ventilation—Whenever practical, open windows and vents and
turn on fans to increase the air flow. You can also ventilate the
house with an air-to-air heat exchanger,

025
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Radon Risk Evaluation Chart

«
. Eusonaios Aomber of
' wi able able
P | WA | kg cancer dasths | SO wl i
, ot of W00
! 1000 limes i
200 |1 w710 | average ouidoor G nomsmanet i
lpu.k'-l-day
100 |08 270—630 100 limes
. average indoot
’ leve! 20,000 chest
4 x-{8ys per year
4 |02 120380
b : 100 times zpul-nday
mokef
2 o4 80210 Bversge outdoor (g
' 3 1 pack-a-da
o AN shoker
10 |0.08 30—120 imes 8verage B
ingoor tevel ~ GIERL S Stimes
A3 non-smoker risk
4 jo0R 135 27
L), 200 chest x4ays
%W times I per your
average ouidoor
2 oo 7~ level e
Nﬂ""m
i) risk of Gy
1 |opos -1 Average indoor from lung cancer
) lovel
79
=) 20 chast x-rays
a 02 [0.001 1-3 Aversge outdoor Nodel per yea!

« Wall and Floor Sealants—Apply epoxy resin paint or sealant to
the walis and fioors of the basement, and around any cracks
or crevices, including floor drains. ’

* External and Internal Exhaust Systems—Install fans to exhaust
the 8ir from the walls of the basement, or install 8 similar sys-
tem to create negative pressure In the soll beneath the base-
ment floor or outside the basement walls. Installation of any of
these systems, however, can be expensive and its success is
dependent on a thorough understanding of the specific
sources of radon in the house.

« Air filtration—There are @ number of air cleaning products cur-

\ rently available—everything from filters to small table top
cleaners—that will collect and remove airborne radon decay
products. Limited studies however, show that systems, such
as filters end electrostatic precipitetors that are designed to
primarily remove the dust from the alr, may actually increase
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the dose to the fungs. The reason for this is that such systems
Incsease the overall concentration of free-floating radon decay
product atoms in the ir because there are no dust particles
to which these atoms can sttach.

The NO-RAD™ Radon Removal System, developed by Drs.
Moeller, Maher and Rudnick in collaboration with fon Systems,
Inc,, is the only system that effectively removes both the freely
floating radon decay products as well 8s those that have
become attached to dust particles. For this reason, It Is the only
system that has been proven in laboratory and field tests, tc be
up to BO% effective in removing airborne radon decay products
and In reducing the associated dose to thé lungs. In fact,
because of its unique charactertistics, the NO-RAD Radon
Removal System has been granted a patent by the U.S. Patent
Office. :

It Is important to note that the NO-RAD system does not
affect the concentration of the radon gas (which itself Is essen-
tially harmless). As a result, monitoring 8 home for the concen-
trations of radon gas, before and after the Instaliation of 8 NO-

- RAD system, will not provide a measure of the effectiveness of

this removal system.

The only monitoring system that can provide & true evaluation
Is an instrument that provides data on the concentrations of
radon decay products such as the type of instrumentation used
in the Harvard research tests. Such instruments are expensive,
require @ skilled operator and take approximately 24 hours for
8n accurate and representative measurement.

The information in this booklet has been compliled from the
following sources:
Citizen’s Guide to Radon, produced by the U.S. Environmental
Protection Agency, August '86; Nation, December 22, ‘86; New
Shelter, January '86; Nuclear News, September '86; Science
%egs, January 18, '86; and U.S. News & Wbrid Report, March 17,

027.
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| L1l

l

|

\

NO-RAD™ RADON
REIVIOVAL SYSTEM

MODEL 1000

Up to 90% effective in removing lung-
damaging radon decay products

In order to derive maximum benefit

from your NO-RAD Radon Removal Sys- @

tem, please take a few minutes to read ®

the following information and operating jon Systems, Inc
instructions. )

028
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THE RADON RISK

Radon, an Invisible, odorless and tasteless radioactive gas
becomes deadly when trapped inside your home, A natural by-
product of radioactive decay of uranium-bearing minerals in the
soil, it can creep Into your home through cracks in the founda-
tion, through gas, sewer and pipe lines, through openings
around sump pumps and drains, and even through your water
supply.

Outside, it dissipates into the atmosphere and becomes
diluted to harmless concentrations. However, within 8 home,
particularly one that is tightly-sealed for energy-efficiency, radon
can accumuiate to toxic levels or concentrations over a period
of time. The greater your exposure to radon, the greater the risk
of developing lung cancer.

Although radon is an inert gas, it is radioactive. As It decays,
it breaks down into solid radioactive atoms. These atoms are
initially produced in a free-floating state but subsequently
become attached to particles of dust and smoke in the air.
When you inhale these particles, they become lodged in your
lungs where they continue to give off harmful radiation.

THE PATENTED NO-RAD™ RADON REMOVAL
SYSTEM

The NO-RAD System has been designed and developed by lon
Systems, Inc. in collaboration with 8 team of researchers at the
Harvard School of Public Health. Using a patented system of ion-
ization, filiration, end air circulation, NO-RAD is highly effective
In removing airborne radon decay products and in reducing the
associated radiation dose 1o the lungs. in tests performed in a
special laboratory test chamber at the Harvard School of Public
Heatth, the NO-RAD system produced up to a 90% reduction in
airborne radon decay product concentrations. (Harvard test
results are available upon request)

NO-RAD functions as more than a radon remover. it's also a
highly effective ionizer, air cleaner and air circulator. NO-RAD
helps to clean the air of other poliutants, including dust, smoke,
polien, and bacteria, filtering out particles as small as 1/1000
of a micron. And when used as a fan, it pleasantly cools your
home during the summer and helps circulate hot air during the
winter,

029
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A Word About lonlzation: lons are electrically charged air
molecules which are constantly being created through the
dynamic Interaction of natural forces—waterfalls, rain, ocean
surf, wind and cosmic rays. lons act like magnets for dust, dirt
and radon, causing airborne pollutants to bond together and
settle out of the air. But In an indoor environment, there's very
little opportunity to maintain of replenish the number of ions
lost from the air. The NO-RAD system removes potentially harm-
ful indoor pollutants and replaces air ions. The result—air that is
as freshiand clean 8s nature intended.

EASY-TO-OPERATE

The NO-RAD System has a simple control panel consisting of
a 4-position fan control and a separate ionization control.

FonSpeed 1, SETTING #3—HIGH SPEED

SETTING #2—MEDIUM SPEED
(M SETTING #1--LOW SPEED

Fan Speed Control—The 4-position control (including OFF)
allows for varying speeds for air circulation. When using NO-RAD
as a radon remover or air cleaner, it's recommended that the
fan speed be switched to Position #3 (High Speed) for the first
hour for maximum effectiveness. You can then lower your NO-
RAD to Position #2 (Medium Speed) for average room use,
especially if the room Is large. Turn it down to Position #3 (Low
Speed) for continual low-level maintenance. Low speed Is per-
fect for bedtime use or for winter use when “wind chill" is a
factor.

lonlzation Control—When NO-RAD is used as a radon
remover or air cleaner, both the fan and the ionizer should be
turned on. Once switched on, the ionzer will will continue to emit
a steady stream of ions. There is no need to turn the ionizer on
if your NO-RAD Is being used only as an air circulator. And both
the ionizer and the fan should be turned off when NO-RAD is not
in use,

R 030
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Filters—The easily removable two-stage filters are designed
to be effective for several months of constant use before they
need to be replaced. The entire filter pack is actually more effi-
cient and longer lasting due to the 2-stage filter. Most of the
dirt and poliution is trapped by the first filter before it passes
thruugh to the second.

Fiter Removal—Filters should be removed and changed
when dirt and debris fall out when the filter pack is lightly
tapped. Follow the steps shown In the diagrams below when
removing and replacing filters. CAUTION: Always unplug the unit
before removing the filter packs.

By

FLTER REMOVAL

€U TER REPLACEMENT

®

a. Aways turn off and unplug the NO-RAD first.
b. Turn the ridged knobs counter-Clockwise.

¢. Slide out the filter pack (total of 4 packs with two filters
each). Take off plastic insert

d. Peel off the white filter, then the black foam and discard both.
The radon decay products on the filters are essentially harm-
less and require no special precautions for disposal.

e. Replace with clean black foam that's placed into framework.
Make sure it's secure by pushing it under the tabs shown in
the circle.

f. Take 8 clean white filter and place it over the black foam.
€. Replace plastic insert over white filter and snap into place.
h. Slide the filter pack back in.

i. Tighten the knobs.
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CLEANING

The NO-RAD System works best when cleaned on a regular
basis. Depending upon the amount of dirt and radon in the air,
your NO-RAD system should be cleaned as often as needed.

1. Always turn off
and unplug the
NO-RAD first.

2. Exterior parts
may be wiped
clear with warm
water and a mild
detergent CAU-
TION: Don't use
solvents or
industrial strength cleaners as they may damage the plastic
parts. Don't get the electrical parts wet

3. In order to clean the interior parts, you will have to disassem-
ble your NO-RAD. Your task will be simplified if you follow
these steps:

a. Remove the 4 filter packs.

. Remove the 3 side panels, not including the side panel
containing the controls.

¢. Wipe the blade and deflector cone with warm water and
mild detergent. Don't get the motor or other electrical parts
wet

d. Lightly grasp the emitter bristies with a pair of pliers and
remove them.
Soak them in detergent and warm water and carefully rinse
clean. Shake the elements a few times to remove the water
from its bristles. Make sure they're thoroughly dry before
replacing. The emitter bristles need to be kept clean to
ensure proper operation of the ionization system.

e. You can wipe the power cord clean with a damp cloth.

f. Reassembie unit in reverse order. Don't plug in your NO-RAD
until all the parts are totally dry.

Replacement filters and bristles can be obtained from lon

Systems, Inc. Just send a check or money order for $12.00 per 4-

pack filter kit or $3.50 per emitter bristle (cost includes post-
age, handling and any applicable sales tax). Mail to: lon Sys-
tems, Inc,, 2546 Tenth Street, Berkeley, CA 94710.

032
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PLACEMENT

Your NO-RAD Radon Removal System will work best when you
foliow these general guidelines:

Generally it is recommended that et least one NO-RAD
remover be Instalied in a central location in each occupled room
of a house. However, if you have purchased a single unit, you
can move your NO-RAD in and out of the rooms that you spend
the most time in. i{'s preferable to place your NO-RAD near the
center of the room and plug it into & 120 volt outlet. It can elso
be piaced towards the edge of a room &8s Iong as the unit is still
8 couple of feet away from the wall.

Your NO-RAD should be turned on to maximum speed and left
running in that position for at least one hour 1o quickly reduce
radon product concentrations. Your NO-RAD unit can then be
turned down to medium speed for average use of you can run it
on low speed for continual low-level maintenance.

NOTE: When the air in @ home is unusually dirty, normal oper-
ation of NO-RAD wili cause some of the dirt to accumulate on
the walls. This can be minimized by keeping the NO-RAD in the
center of the room and only running it when the room is
occupied.

SAFETY PRECAUTIONS

* Don't operate the fan without the filter packs in place.

« Don't insert fingers or objects through the blade guards.

« Don't get the electrical parts wet

* Do not use your NO-RAD in an explosive atmosphere.

* Always unplug It before changing filters or cleaning the unit’

* NO-RAD operates on electrostatic charges created by air ion-
ization. 1t is possible to get & slight shock of static electricity
if you're in close proximity or If you directly touch the emitter
bristles. This is similar to the shock from walking across a new
carpet and touching a door knob. Whether you will feel this
depends on the clothes you are wearing, the humidity, and 8
number of other factors. This is normal to the operation of the
NO-RAD and is not an indication of malfunction.

» Keep your NO-RAD at least 3 feet away from computers, floppy
disks, calculators, telephones, answering machines and other
sensitive electronic equipment because the lons may affect
their operation. Aways disconnect the NO-RAD and wait two
minutes before opening the cover of any personal computer.

033
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TECHNICAL SPECIFICATIONS

Radon Removal Effectiveness: Up to 90% reduction in radon
decay product concentrations

Coverage: Up to 300 sq. ft (15’ x 20" room - 8’ ceiling). Can pro-
vide coverage of larger areas but with reduced removal
effectiveness.

lonization Output: 388,000 ions/cc measured at 1 meter

Product Data: 12" high by 16" diameter; weight 19 Ibs.
65 Watts

*Harvard Research Report available upon request.

Patent Number 4,596,585.

@
q Designed and manufactured in the United States by
fon Systems, Inc., 2546 Tenth Street, Berkeley, CA 94710

If you'd like more information on radon and its effects—
please write for our bookiet “The ABC's of Radon.”

Warranty: NO-RAD Radon Removal System is wamanted to be free
from defects in materials and workmanship for 8 period of one year
from the date of purchase. Within the warranty period, lon Systems,
Inc. (IS1) will repiace or repair any component of the NO-RAD defective
in material and/or workmanship. For warranty service, package the
unit carefully in its original carton and send, postage-paid to ISI. This
warranty does not apply to any defects caused by negligence, sccident
or failure to property follow instructions. To be valid, registration card
must be compieted and returned 1o IS! within 30 days of the purchase
date. IS! neither assumes nor authorizes any representative of other
person to assume for it any other Hadility for loss or damages in
connection with the sale or shipment of its products. 1S makes no
claim for its radon remover products other than those expressed in
this literature.

034
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and respondent having been furnished thereafter with a copy
of a draft of complaint which the Boston Regional Office proposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent of facts, other than jurisdictional facts, or
of violations of law as alleged in such complaint, and waivers and
other provisions as required by the Commission’s Rules.

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Ion Systems, Inc. is a corporation organized, existing, and
doing business under and by virtue of the law of the State of
California. Respondent’s office and principal place of business is
located at 2546 Tenth Street, Berkeley, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding
is in the public interest.
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ORDER

It is ordered, That respondent Ion Systems, Inc., a corporation,
its successors and assigns, and its officers, agents, representatives,
and employees, directly or through any corporation, subsidiary, divi-
sion or other device, in connection with the advertising, labelling,
packaging, offering for sale, sale or distribution of the NO-RAD
Radon Removal System (“NO-RAD System”) in or affecting com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from misrepresenting, directly or
by implication, that:

A. Tests prove that the NO-RAD System removes 90% or up to
90% of the radon decay products in the home.

B. Tests prove that the NO-RAD System reduces the user’s risk
of developing radon-related lung cancer by up to 90%.

C. The NO-RAD System has been tested and proven effective
by the Harvard University School of Public Health.

II.

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary or division or other device, in
connection with the advertising, labelling, packaging, offering for
sale, sale or distribution of the NO-RAD System or any other radon
or radon progeny remediation device in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from misrepresenting, in any manner,
directly or by implication, the contents, validity, results, conclu-
sions, or interpretations of any test or study.
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III.

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the advertising, labelling, packaging, offering for
sale, sale or distribution of the NO-RAD System or any other radon
or radon progeny remediation device in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by
implication, any performance characteristic(s) of any such product
unless at the time of making such representation respondent
possesses and relies upon competent and reliable scientific evidence
which substantiates the representation. For purposes of this order,
“competent and reliable scientific evidence” shall mean tests,
experiments, analyses, research, studies or other evidence based on
the expertise of professionals in the relevant area, conducted and
evaluated in an objective manner by persons qualified to do so,
using procedures generally accepted in the profession to yield
accurate and reliable results.

IV.

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the advertising, labelling, packaging, offering for
sale, sale or distribution of the NO-RAD System or any other radon
or radon progeny remediation device in or affecting commerce, as
“commerce” 1s defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by
implication, that said product can or will remove or reduce radon
decay products in the area in which it is operating by any
quantitative amount, unless respondent discloses, in close proximity
to such representations, the following statement:
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“IMPORTANT NOTICE: When you reduce [radon decay products] by any given
amount, the reduction in risk of contracting radon-related lung cancer will always
be less. The amount of risk reduction will vary.”

For purposes of this order, “quantitative amount” shall include
any specific numerical amount or range and shall include any
language containing descriptions of quantitative amounts or ranges,
including but not limited to such terms as “all,” “most,” “majority,”
“much of,” and “many.”

For purposes of this order, “radon decay products” shall include
any descriptive term for the harmful byproducts of radon gas,
including but not limited to such terms as “radon progeny,” “radon
daughters,” and “potential alpha energy concentrations.” The same
descriptive term(s) for such byproducts that is used in the
representation shall be used in the required disclosure, with the
appropriate term(s) substituted for the bracketed section of the above
disclosure.

In any print advertisement or promotional material, the above
disclosure shall be printed in a typeface and color that are clear and
prominent, and, in multi-page documents, shall appear on the cover
or first page.

In any advertisement disseminated on television broadcast,
cablecast, home video or theatrical release, the above disclosure
shall be displayed as a legible superscript with a simultaneous
voice-over recitation of the disclosure in a manner designed to
ensure clarity and prominence.

In any radio advertisement, the above disclosure shall be spoken
in a manner designed to ensure clarity and prominence.

On the package label, the above disclosure shall be printed in a
typeface and color that are clear and prominent and shall appear on
the front panel of the package.

Nothing contrary to, inconsistent with, or in mitigation of the
above disclosure shall be used in any advertisement in any medium
or on the package label.
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V.

It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, do
forthwith cease and desist from offering for sale, selling or
distributing any components of the NO-RAD System or any other
radon or radon progeny remediation device in or affecting
commerce, as ‘“commerce” is defined in the Federal Trade
Commission Act, to any corporation, licensee, distributor, or other
entity that respondent knows or has reason to know represents,
directly or by implication, any performance characteristic(s) of any
radon or radon progeny remediation device manufactured from those
component(s), unless at the time of the making of such
representation such other entity possesses and relies upon competent
and reliable scientific evidence that substantiates the representation.

VL

It is further ordered, That for three (3) years after the date of the
last dissemination of the representation to which they pertain,
respondent shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying:

A. All materials relied upon to substantiate any representation
covered by this order; and

B. All test reports, studies, surveys, demonstrations or other
materials in its possession or control that contradict, qualify, or call
into question the representation or the basis upon which respondent
relied for such representation, including complaints from consumers.

VII.
It is further ordered, That respondent shall forthwith distribute

a copy of this order to all operating divisions, subsidiaries,
franchisees, officers, managerial employees, and all of its
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employees, agents, licensees and distributors, engaged in the
preparation and placement of advertisements or promotional
materials covered by this order and shall obtain from each such
employee, agent, licensee and distributor a signed statement
acknowledging receipt of the order.

VIII.

It is further ordered, That for five (5) years after service upon it
of this order, respondent shall notify the Commission at least thirty
(30) days prior to any proposed change in the corporation such as a
dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or
any other change in the corporation that may affect compliance
obligations under this order.

IX.

It is further ordered, That respondent shall, within sixty (60)
days after service upon it of this order and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF

PERFECTDATA CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3452. Complaint, Aug. 2, 1993--Decision, Aug. 2, 1993

This consent order prohibits, among other things, a California marketer of
electronic office equipment care and maintenance products from representing
that any product containing a Class I or Class II ozone-depleting substance --
as defined by the Clean Air Act Amendments of 1990 -- is ozone friendly,
contains no ozone depleting CFCs, or has ozone guard, and from representing
or implying that any such product will not damage or deplete the ozone in the
upper atmosphere. The respondent also is prohibited from making any
environmental benefit claims for any of its products unless the company
possesses and relies upon competent and reliable scientific evidence to
substantiate the claims.

Appearances

For the Commission: Ralph E. Stone.
For the respondent: Lee R. Mannheimer, President, Simi Valley,
CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
PerfectData Corporation, a corporation, hereinafter sometimes re-
ferred to as respondent, has violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. PerfectData Corporation is a California corpo-
ration, with its principal office or place of business at 1825 Surveyor
Avenue, Simi Valley, California.
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PAR. 2. Respondent has advertised, labeled, offered for sale,
sold, and distributed computer and office equipment care and
maintenance products containing the hydrochlorofluorocarbon
(“HCEFC”) known as chlorodifluoromethane (“HCFC-22") to the
public, including an aerosol cleaning product known as “Perfect
Duster I1.”

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, 15
U.S.C. 44.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements, including product labeling, and other
promotional materials for Perfect Duster II, including but not
necessarily limited to, the attached Exhibit A.

The advertisements and product labeling (Exhibit A) include the
following statements:

A. “Ozone friendly.”
B. “With ozone guard.”
C. “Contains no ozone depleting CFC’s.”

PAR. 5. Through the statements referred to in paragraph four in
advertisements and product labeling (Exhibit A), respondent has
represented, directly or by implication, that:

A. There are no ingredients in respondent’s product that deplete
the earth’s ozone layer.

B. Because respondent’s product contains no CFCs (chloro-
fluorocarbons), respondent’s product does not deplete the earth’s
ozone layer.

PAR. 6. In truth and in fact, respondent’s product contains the
ozone-depleting chemical HCFC-22, which harms or damages the
environment by contributing to the depletion of the earth’s ozone
layer. Therefore, the representations set forth in paragraph five
were, and are, false and misleading.
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PAR. 7. Through the statements contained in paragraph four,
respondent has represented, directly or by implication, that at the
time it made the representations set forth in paragraph five, respon-
dent possessed and relied upon a reasonable basis that substantiated
such representations.

PAR. 8. In truth and in fact, at the time it made the representa-
tions set forth in paragraph five, the respondent did not possess and
rely upon a reasonable basis that substantiated such representations.
Therefore, the representation set forth in paragraph seven was, and
is, false and misleading.

PAR. 9. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or affect-
ing commerce in violation of Section 5(a) of the Federal Trade Com-
mission Act, 15 U.S.C. 45(a).
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DECISION AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional
Office proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondent
with violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed said agreement on the public record
for a period of sixty (60) days, and having duly considered the
comment filed thereafter by an interested person pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings and
enters the following order:

1. Respondent PerfectData Corporation is a corporation organ-
ized, existing, and doing business under and by virtue of the laws of
the State of California, with its office and principal place of busi-
ness located at 1825 Surveyor Avenue, Simi Valley, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

DEFINITIONS

For the purposes of this order, the following definitions shall
apply:

“Class I ozone-depleting substance” means a substance that
harms the environment by destroying ozone in the upper atmosphere
and is listed as such in Title 6 of the Clean Air Act Amendments of
1990, Pub. L. No. 101-549, and any other substance which may in
the future be added to the list pursuant to Title 6 of the Act. Class
I substances currently include chlorofluorocarbons, halons, carbon
tetrachloride and 1,1,1-trichloroethane.

“Class Il ozone-depleting substance” means a substance that
harms the environment by destroying ozone in the upper atmosphere
and is listed as such in Title 6 of the Clean Air Act Amendments of
1990, Pub. L. No. 101-549, and any other substance which may in
the future be added to the list pursuant to Title 6 of the Act. Class
II substances currently include hydrochlorofluorocarbons.

L.

It is ordered, That respondent, PerfectData Corporation, a corpo-
ration, its successors and assigns, and its officers, agents, representa-
tives and employees, directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising, label-
ing, offering for sale, sale, or distribution of any product, in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing
that any such product containing any Class I or Class II ozone-
depleting substance is “ozone friendly,” “contains no ozone deplet-
ing CFCs,” “ozone guard,” or, by words, depictions, or symbols
representing directly or by implication, that any such product will
not deplete, destroy, or otherwise adversely affect ozone in the upper
atmosphere.
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II.

It is further ordered, That respondent PerfectData Corporation,
a corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division, or other device, in connection with the
advertising, labeling, offering for sale, sale, or distribution of any
product, in or affecting commerce as “commerce” is defined in the
Federal Trade Commission Act , do forthwith cease and desist from
representing, in any manner, directly or by implication, that any
product offers any environmental benefit, unless at the time of
making such representation, the respondent possesses and relies
upon competent and reliable scientific evidence that substantiates
the representation. For purposes of this order, “competent and
reliable scientific evidence” shall mean tests, analyses, research,
studies, or any other evidence based on the expertise of
professionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so,
using procedures generally accepted in the profession to yield
accurate and reliable results.

1.

It is further ordered, That for three (3) years from the date that
the respondent makes any representation covered by this order, the
respondent shall maintain and upon written request make available
to the Federal Trade Commission for inspection and copying:

A. All materials that the respondent relied upon in disseminat-
ing any representation covered by this order.

B. All tests, reports, studies or surveys, analyses, or other
materials in the possession or control of the respondent that
contradict, qualify, or call into question any representation covered
by this order or the basis on which the respondent relied for such
representation.



776 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 116 F.T.C.

IV.

It is further ordered, That the respondent shall notify the
Commission at least thirty (30) days prior to any proposed change
in the corporation such as dissolution, assignment or sale resulting
in the emergence of a successor corporation, the creation or
dissolution or subsidiaries, or any other change in the corporation
which may affect compliance obligations arising out of this order.

V.

It is further ordered, That the respondent shall distribute a copy
of this order to each of its operating divisions and to each of its
officers, agents, representatives or employees engaged in the
preparation or placement of advertisements, promotional materials,
product labels, or other sales materials covered by this order.

VI

It is further ordered, That the respondent shall, within sixty (60)
days after service of this order upon it, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF

MARSHALL FIELD & COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
FAIR CREDIT REPORTING ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3453. Complaint, Aug. 3, 1993--Decision, Aug. 3, 1993

This consent order requires, among other things, a Chicago-based retail chain to
comply with the disclosure provisions of the Fair Credit Reporting Act
(FCRA) for future applicants denied employment based on information
obtained from a consumer reporting agency, regardless of whether alternative
employment is offered. It also requires the company to send a letter to past
job applicants denied employment, since August 1990, but not previously
given the requisite disclosure, so that recipients can check the information for
accuracy and seek to correct any errors.

Appearances

For the Commission: Cynthia S. Lamb and Donald E. d’Entre-
mont.

For the respondent: John D. French, F. aegre & Benson, Minne-
apolis, MN.

COMPLAINT

Pursuant to the provisions of the Fair Credit Reporting Act, 15
U.S.C. 1681 er seq., and the Federal Trade Commission Act, 15
U.S.C. 41 et seq., and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission having reason to believe that
Marshall Field & Company, a corporation, hereinafter referred to as
respondent, has violated the provisions of said Acts, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:
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DEFINITIONS

For the purposes of this complaint, the following definitions are
applicable. The terms “consumer,” “consumer report,” and “con-
sumer reporting agency” shall be defined as provided in Sections
603(c), 603(d), and 603(f), respectively, of the Fair Credit Reporting
Act, Section 15 U.S.C. 1681, 168la(c), 1681a(d) and 1681a(f).

PARAGRAPH 1. Respondent Marshall Field & Company is a
corporation organized existing and doing business under and by
virtue of the laws of the State of Delaware, with offices located at
777 Nicollet Mall, Minneapolis, Minnesota and principal place of
business in Chicago, Illinois.

PAR. 2. Respondent, in the ordinary course and conduct of its
business, uses information in consumer reports obtained from
consumer reporting agencies in the consideration, acceptance, and
denial of applicants for employment with respondent.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act.

PAR. 4. Respondent, in the ordinary course and conduct of its
business, has denied applications or rescinded offers for employment
which respondent based in whole or in part on information supplied
by a consumer reporting agency, but has failed to advise consumers
that the information so supplied contributed to the adverse action
taken on their applications or offers for employment, and has failed
to advise consumers of the name and address of the consumer
reporting agency that supplied the information.

PAR. 5. By and through the use of the practices described in
paragraph four, respondent has violated the provisions of Section
615(a) of the Fair Credit Reporting Act, 15 U.S.C. 1681m(a).

PAR. 6. By its aforesaid failure to comply with Section 615(a)
of the Fair Credit Reporting Act and pursuant to Section 621(a)
thereof, respondent has engaged in unfair and deceptive acts or
practices--in or affecting commerce in violation of Section 5(a)(1)
of the Federal Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration, and
which, if issued by the Commission, would charge respondent with
violation of Section 615(a) of the Fair Credit Reporting Act and
Section 5(a) of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of the complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondent that the law has been
violated as alleged in such complaint, and waivers and other provi-
sions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Marshall Field & Company, is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with offices at 777 Nicollet Mall,
Minneapolis, Minnesota and principal place of business located in
Chicago, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

For the purpose of this order, the terms “consumer,” “consumer
report,” and “consumer reporting agency” shall be defined as
provided in Sections 603(c), 603(d), and 603(f), respectively, of the
Fair Credit Reporting Act, 15 U.S.C. 1681, 1681a(c), 1681a(d), and
1681a(f).

L

It is ordered, That respondent Marshall Field & Company, a
corporation, its successors and assigns, and its officers, agents,
representatives, and employees, directly or through any corporation,
subsidiary, division, or other device, in connection with any
application for employment, do forthwith cease and desist from:

1. Failing, whenever employment is denied either wholly or
partly because of information contained in a consumer report from
a consumer reporting agency, regardless of whether alternative
employment is offered, to disclose to the applicant for employment
at the time such adverse action is communicated to the applicant (a)
that the adverse action was based wholly or partly on information
contained in such a report and (b) the name and street address of the
consumer reporting agency making the report. Respondent shall not
be held liable for a violation of Section 615(a) of the Fair Credit
Reporting Act if it shows by a preponderance of the evidence that at
the time of the alleged violation it maintained reasonable procedures
to assure compliance with Section 615(a) of the Fair Credit
Reporting Act.

2. Failing, within ninety (90) days after the date of service of
this order, to mail two (2) copies of the letter attached hereto as
Appendix A, completed to provide the name and address of the
consumer reporting agency supplying the report to each applicant
who was denied employment by Marshall Field & Company,
between August 1, 1990, and the date this order is issued, based in
whole or in part on information contained in a consumer report from
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a consumer reporting agency, such copies of the letter to be sent by
first class mail to the last known address of the applicant that is
reflected in respondent's files, and accompanied by a copy of the
Federal Trade Commission brochure attached hereto as Appendix B,
copies of which are to be provided by respondent. Copies of the
letter attached as Appendix A need not be sent to any applicant who
is denied employment with respondent during the time period
specified above if the applicant's application file clearly shows that
respondent Marshall Field & Company, has previously given the
applicant notification that complies in all respects with the
provisions of paragraph I.1 of this order.

II.

It is further ordered, That respondent, its successors, and assigns
shall for at least five (5) years maintain for one (1) current year and
upon request shall make available to the Federal Trade Commission
for inspection and copying, documents demonstrating compliance
with the requirements of part I of this order, such documents to
include, but not be limited to, all employment evaluation criteria
relating to consumer reports, written or electronic instructions given
to employees regarding compliance with the provisions of this order,
all notices or a written or electronically stored notation of the
description of the form of notice and the date such notice was
provided to applicants pursuant to any provisions of this order, and
the complete application files for all applicants for whom consumer
reports were obtained to whom offers of employment are not made
or have been withheld, withdrawn, or rescinded based, in whole or
in part, on information contained in a consumer report.

1.

It is further ordered, That respondent for at least five (5) years
shall distribute a copy of this order to each present and future officer
and to every present and future employee, agent and representative
responsible for the respondent's compliance with Section 615(a) of
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the Fair Credit Reporting Act and shall secure from each such
person a signed statement acknowledging receipt of the copy of the
order.

Iv.

It is further ordered, That respondent shall for at least five (5)
years hereafter notify the Federal Trade Commission at least thirty
(30) days prior to any proposed change in the corporation such as
dissolution, the emergence of a successor corporation, the creation
or dissolution of a subsidiary, transfer of the business by assignment
to another entity, or any other change in the corporation that may
affect compliance obligations under the order.

V.

It is further ordered, That respondent shall, within one hundred
twenty (120) days of service of this order, file with the Federal
Trade Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with this order.

APPENDIX A

Dear Employment Applicant:

Our records show that you applied for employment at Marshall Field &
Company at some time after August 1, 1990. In assessing your job application our
decision was based, at least in part, on information obtained from the credit bureau
identified below:

[Name of Consumer Reporting Agency]
[Street Address]
It is important for you to know that a federal law, the Fair Credit Reporting

Act, gives persons who are denied employment the right to know if the denial was
based, in whole or in part, on information supplied by a consumer reporting
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agency, commonly known as a "credit bureau.” If so, the name and street address
of the credit bureau must be disclosed to the applicant.

Information in your credit report led us, at least in part, to deny your
application. Based on our actions you are entitled to a free disclosure of your
credit report if you contact the credit bureau within (30) days. An extra copy of
this notice is enclosed so that you may give it to the agency when you request to
review your file.

A brochure explaining your rights under the federal credit laws is enclosed.
If you want more information about your rights, write to the Federal Trade
Commission, Correspondence Branch, Washington, D.C.

Thank you.
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from the Federal Trade Commission

February 1992

Fair Credit Reporting

If you have ever applied fora
charge account, a personal loan,
insurance, or a job, someone is
probably keeping a file on you.
This file might contain informa-
tion on how you pay your bills, or
whether you've been sued,
arrested. or have filed for bank-
ruptey.

The companies that gather
and sell this information are
called “Consumer Reporting
Agencies,” or “CRA's." The
most common type of CRA is the
credit bureau. The information

The Federal Trade Commis-
sion enforces the Fair Credit
Reponing Act. Here are answers
to some questions about con-
sumer reports and CRA's.

How do I locate the CRA
that has my file?

If your application was denied
because of information supplied
by a CRA, that agency's name
and address must be supplied to
you by the company you applied
10. Otherwise, you can find the
CRA that has your file by calling

sold by CRA's to creditors. those listed in the Yellow Pages
cmployers, insurers, and other under “credit”™ or “credit raling

is called 2 ™ and reporting.™ Since more than
report.” This zenerally contains one CRA may have a file about
information about where you you. call cach one listed until you
work and Jive and about your bill- locate all agencies maintaining
paying habits. your file.

“In 1970, Congress passed the

Fair Credit Reporting Act to give Do I have the right to

consumers specific rights in
dealing with CRA's. The Act
protects you by requiring credit
S -=ane to fumish comet and
complcte information 10 busi-
nesses 1o use in evalualing your
applicati~~= for credil, insurance,

or a job.

know what the report
says?

Yes, if you request Ji. The CRA is
required 1o tell you about every
picce of information in the report
and. in most cases, the sources of
that infomiation. Medical infoe-
mation is exempt from this rule,

.

The Fair Credit Reporting Aat
protects you by requiring
credit bureaus 1o fumish
correct and complete Informa-
tion 10 businesses 10 use in
evaluating your applications
for credit, insurance, or & job.

You have the right 1o know
what infonmation is in your
credit report.

Credit burcaus are required to
conduct an investigation If
you claim their information
on you is inaccurate or
incomplete.

Legitimate adverse credit
Infomation generally stays
on your credit repont for
scven years; information on
bankruptcies can be reported
for 10 years.

Credit reports can only be
given 1o thosc persons, other
than yourself, who have »
legitimate business need for
the information.

OfTice of Consumer/Business Education

(202) 326-3650

Bureau of Consumer Protection
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but you can have your physician try to obtain it for you.
The CRA is not required to give you a copy of the
report, although more and mare are doing s0. You also
have the right to be told the namic of anyone who
received a report on you in the past six months. (1f your
inquiry concems a job application, you can get the
names of those who reccived a report during Lhe past
1w years.)

Is this information free?

Yes, if your application was denied because of informa-
lion fumished by the CRA, and if you request it within
30 days of receiving the denial notice. If you don’t meet
these requirements, the CRA may charge a reasonable
fec.

What can I do if the information is
inaccurate or incomplete?

Notify the CRA. They're required to reinvestigate the
ilems in question. If the new investigation reveals an
crror, a cormrected version will be sent, on your request,
10 anyone who received your report in the past six
months. (Job applicants can have corrected reports sent
10 anyone who received a copy during the past iwo
years))

What can 1do if the CRA won’t modify
my report?

“The new investigation may not resolve your dispute with
the CRA. If this happens, have the CRA include your
version or 2 summary of your version of the disputed
information in your file and in future reporis. At your
rcquest, Lie CRA w.. "~ show your version to anyone
who recently received a copy of the old rcport. There is
no charge for this scrvice if it's requesicd within 30 days
afier you reccive notice of your application denial. Afier
that, there may be a reasonable charge.

Do I have to go in person to get the
information?

No, you may also request information over the phone.
But before the CRA will providk any information, you
must establish your identity by completing forms they
will send you. If you do wish 1o visit in person, you will
need 10 make an appointment.

785
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Are reports prepared on insurance and
job applicants different? .

1 a repon is preparcd on you in response to an insurance
or job application. It may be an investigative consumer
report These are much more dewiled than regular
consumcr repons. They ofich involve interviews with
acquaintances about your lifestyle. character, and
reputation. Unlike regular consumer reports, you'll be
notified in writing when a company orders an investiga-
tive report about you. This notice also will explain your
right to ask for additional information about the report
from the company you applicd to. If your application is
rejected, however, you may prefer to obtain a complete
disclosure by contacting the CRA, as outlined in this
fact sheeL Note that the CRA does not have to reveal the
sources of the invesligative information.

How long can CRA's report unfavorable
information?
Generally, seven years. Adverse information can't be
reporied afier that, with cenain exceplions:
o bankruptcy information can be reported for 10 years:
.

poned because of an application fora
job with a salary of more than $20,000 has no time
limitation;

o inf i ponted because of an application for
more than $50,000 worth of credit or life insurance
has no time limitation:

o infc i ing 3 lawsuit or judg:

against you can be reported for seven years or uniil
1he staivie of limitations runs out, whichever is
longer.

Can anyone get a copy of the report?
No. it's only given 1o those with a legitimate business
need.

Are there other laws I should know ,
about?

Yes. if you applied for and were denied credit, the Equal
Credit Opportunity Act requires creditors 1o tell you the
specific reasons for your denial. For example, the
creditor must tell you whether the denial was because
you have “no credit file™ with a CRA or because the
CRA says you have “delinquent obligations.” This law
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also requires creditors 1o consider, upon request, addi-
lional Information you might supply about your credit
history.

You may wish to obtain the reason for denial from
the creditor before you go 10 the credit bureau.

Do women have special problems with
credit applications?

Married and formerly mamried women may encounter
some common credit-related problems. For more
information. write for the free fact sheet, Women and
Credit Histories, Pudlic Reference, Federal Trade
Commission, Washington, D.C. 20580.

Where should I report violations of the
law? .
Although the FTC can't act as your lawyer in private
disputes, inf ion about your experiences and

is vital 1o the of the Fair Credit
Repoiting Act Please send questions or complains to:
Correspondence Branch, Federal Trade Commission.
Washington, D.C. 20580.

1983

FTC Headquarters

6th & Pennsylvania Avenuc, N.W,
Washington, D.C. 20580

(202) 326-2222

TDD (202) 326-2502

FTC Regional Offices

1718 Peachiree Strect, N.W., Suite 1000
Atlanta, Georgia 30367

(404) 3474836

10 Causeway Street, Suite 1184
Boston, Massachusetts 02222-1073
(617) 565-7240

55 East Monroc Street, Suite 1437
Chicago, 1linois 60603
(312) 3534423

668 Euclid Avenue, Suite 520-A
Cleveland, Ohio 44114
(216) 5224207

100 N. Central Expressway, Suite 500
Dallas, Texas 75201
(214) 767-5501

1405 Cuntis Street, Suite 2900
Denver, Colorado 80202-2393
(303) 844-2271

11000 Wilshire Boulevard, Suite 13209
Los Angeles, California 90024
(310) 575-7575

150 William Street, Suite 1300
New York, New York 10038
(212) 264-1207

901 Market Street, Suite 570
San Francisco, California 4103
{415) 744-7920

2806 Federal Building, 915 Second Avenue
Seattle, Washington 98174
(206) $53-4656

H6F.T.C.
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IN THE MATTER OF

NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3454. Complaint, Aug. 6, 1993--Decision, Aug. 6, 1993

This consent order prohibits, among other things, a Virginia-based organization
from restricting or limiting truthful and nondeceptive advertising claims by
its members that refer to the quality of professional services or from
encouraging or inducing any non-governmental person to engage in any
practice that would violate the Commission’s order. In addition, the
respondent is required to remove from its Code of Ethics any provision that
is inconsistent with the Commission’s order.

Appearances

For the Commission: Jonathan Banks and Randall Marks.
For the respondent: Arthur Schwartz and Donald Weinert,
in-house counsel, Alexandria, VA.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that respondent
National Society of Professional Engineers, a corporation, has
violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges as
follows:

PARAGRAPH 1. Respondent National Society of Professional
Engineers (“NSPE”) is a corporation organized, existing and doing
business under and by virtue of the laws of the State of South
Carolina, with its principal office and place of business located at
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1420 King Street, Alexandria, Virginia. NSPE is a voluntary
professional association of approximately 77,000 professional
engineers, land surveyors, and other engineering professionals
(“engineers”).

PAR. 2. NSPE’s members are state-licensed engineers. Except
to the extent that NSPE has restrained competition as described
herein, NSPE members have been and are in competition among
themselves and with other engineers.

PAR. 3. NSPE engages in substantial activities that further its
members’ pecuniary interests. By virtue of its purposes and
activities, NSPE is a corporation within the meaning of Section 4 of
the Federal Trade Commission Act, 15 U.S.C. 44.

PAR. 4. NSPE’s acts and practices, including the acts and
practices alleged herein, are in or affect commerce, as “commerce”
is defined in the Federal Trade Commission Act.

PAR. 5. NSPE has been and is acting as a combination of its
members, or in conspiracy with some of its members, to restrain
trade in the provision of engineering services in the United States by
restricting advertising.

PAR. 6. In furtherance of this combination or conspiracy, NSPE
has:

A. Adopted and maintained Section IIl.3.a of its Code of Ethics,
which, in addition to stating that engineers should avoid misleading
advertising, states that engineers should avoid “statements
containing an opinion as to the quality of the Engineers’ services;
or statements intended or likely to attract clients by the use of
showmanship, puffery, or self-laudation, including the use of
slogans, jingles, or sensational language or format”; and

B. Published interpretations that declared that certain truthful,
nondeceptive advertising violated Section III.3.a of its Code of
Ethics.

PAR. 7. The purposes and effects of the combination or
conspiracy and NSPE’s acts or practices have been and are to
restrain competition unreasonably and to injure consumers by:
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A. Depriving consumers of truthful information pertinent to the
selection of an engineer; and

B. Depriving consumers of the benefits of competition among
engineers in the provision of engineering services.

PAR. 8. The acts and practices herein alleged were and are to
the prejudice and injury of the public, and constitute unfair methods
of competition in or affecting commerce in violation of Section 5 of
the Federal Trade Commission Act. The acts and practices of
respondent, as herein alleged, are continuing and will continue in the
absence of the relief requested.

Commissioner Starek dissenting.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of a complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
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conformity with the procedure prescribed in Section 2.34 of its
Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings and enters the following order:

I. Respondent National Society of Professional Engineers is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of South Carolina, with its office and
principal place of business located at 1420 King Street, Alexandria,
Virginia.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is ordered, That for purposes of this order, the terms
“respondent” or “NSPE” mean the National Society of Professional
Engineers, its directors, trustees, councils, committees, boards,
divisions, officers, representatives, delegates, agents, employees,
successors, and assigns.

II.

1t is further ordered, That respondent, directly or indirectly, or
through any person or any corporate or other device, in or in connec-
tion with its activities as a professional association in or affecting
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, shall forthwith cease and desist from:

A. Prohibiting, restricting, regulating, impeding, declaring un-
ethical, interfering with, or advising against truthful, non-deceptive
advertising, including, but not limited to, advertising using quality
claims, showmanship, puffery, self-laudation, slogans, jingles, or
sensational language or format; or
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B. Inducing, suggesting, urging, encouraging, or assisting any
non-governmental person or organization to take any action that if
taken by respondent would violate this order;

Provided that nothing contained herein shall prohibit respondent
from formulating, adopting, disseminating to its component societies
and to its members, and enforcing reasonable ethical guidelines
governing the conduct of its members with respect to advertising,
including unsubstantiated representations, that respondent reason-
ably believes would be false or deceptive within the meaning of
Section 5 of the Federal Trade Commission Act.

1.
It is further ordered, That respondent shall:

A. Within thirty (30) days after the date this order becomes
final:

1. Remove from its Code of Ethics any part of Section II1.3.a
and any other provision thereof that is inconsistent with the provi-
sions of part II of this order.

2. Revoke its Board of Ethical Review Cases 81-5 and 84-2 and
any other interpretation or policy statement that is inconsistent with
the provisions of part II of this order.

B. Within thirty (30) days after the date this order becomes
final, distribute by first class mail an announcement in the form
shown in Appendix A to this order (hereinafter “Appendix A”) to
each state society and local chapter and use its best efforts to
encourage each state society and local chapter to publish Appendix
A 1in its newsletter.

C. Within ninety (90) days after the date this order becomes
final, publish in the NSPE News and the Private Practice News, or
any successor publications, (1) this order, (2) the accompanying
complaint, (3) Appendix A, (4) any Code of Ethics provision or
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other document that NSPE revises pursuant to part III.A above, and
(5) notice of the revocation of any interpretation or policy statement
pursuant to part III.A above.

D. Within one hundred and twenty (120) days after the date this
order becomes final, and annually for five (5) years thereafter on the
anniversary date of this order, file with the Secretary of the Federal
Trade Commission a verified written report setting forth in detail the
manner and form in which respondent has complied and is
complying with this order.

E. For a period of five (5) years after the date this order
becomes final, maintain and make available to the Federal Trade
Commission staff for inspection and copying, upon reasonable
notice, records adequate to describe in detail any action taken in
connection with the activities covered by this order.

F.  Notify the Federal Trade Commission at least thirty (30)
days prior to any proposed changes in respondent, such as
dissolution or reorganization resulting in the emergence of a
successor corporation or association, or any other change in the
corporation or association which may affect compliance obligations
arising out of this order.

Commissioner Starek dissenting.

APPENDIX A
ANNOUNCEMENT

The National Society of Professional Engineers (“NSPE”) has entered into a
consent agreement with the Federal Trade Commission. Pursuant to this consent
agreement, the Commission issued an order on [Date] that provides that NSPE
may not prohibit or restrict its members from engaging in truthful, nondeceptive
advertising.

As a result of the order, NSPE may not interfere if its members advertise
truthfully and nondeceptively:

1. By making claims with respect to the quality of their services; and
2. Using showmanship, puffery, self-laudation, slogans, jingles, or sensational
language or format.
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The order does not prevent NSPE from adopting and enforcing reasonable
ethical guidelines prohibiting advertising, including unsubstantiated representa-
tions, that NSPE reasonably believes would be false or deceptive within the mean-
ing of Section 5 of the Federal Trade Commission Act.

For more specific information, members should refer to the FTC order itself.
NSPE will provide any member with a copy of the order and accompanying
complaint upon request.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

I respectfully dissent from the decision of the Commission today
to accord final approval to the consent order with the National
Society of Professional Engineers (“NSPE” or “the Society”).
Because of the absence of evidence indicating that NSPE’s
promulgation of the restrictions at issue is likely, absent an
efficiency justification, to restrict competition and decrease output,”
I am unable to conclude that they are “inherently suspect” under the
approach first enunciated in Massachusetts Board of Registration in
Optometry (“Mass. Board”).! Consequently, without a full
rule-of-reason inquiry, I cannot conclude that NSPE’s restrictions
violate Section 5 of the Federal Trade Commission Act.

The Commission has been presented with almost no evidence
suggesting that NSPE’s restrictions are inherently suspect other than
the written restrictions themselves.> Some restraints can be deemed
inherently suspect based solely on evidence of agreement among
competitors.” When restraints are not just facially suspicious, but
unambiguously anticompetitive, additional evidence of actual effects
may not be required. Nor would extensive evidence of actual effects
be required if the Commission could rely on the evidentiary record
of previous cases involving substantially similar restrictions in
substantially similar industries.* But the restrictions here are not

! 110 FTC 549, 604 (1988).

Moreover, the record contains substantial indications that the restrictions are unlikely to be anti-
competitive.
For example. the output-restrictive effects of price fixing and market allocation among competitors

are well-established theoretically and empirically. Thus, an ethics code restriction that establishes
minimum prices for association members could be deemed inherently suspect on its face.

4 See, e.g.. Mass. Board at 604-06.
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unambiguously anticompetitive on their face, and previous cases
provide little support for the proposition that these restrictions are
likely to restrict competition and decrease output in this industry.

The challenged restrictions, in Section III.3.a of the Society's
ethics code, state that members:

shall avoid use of . . . statements containing an opinion as to the quality of the
Engineers’ services [hereinafter, “opinion restriction™); or statements intended or
likely to attract clients by the use of showmanship, puffery, or self-laudation,
including the use of slogans, jingles, or sensational language or format
[hereinafter, “showmanship restriction”].

Advertising restrictions can be anticompetitive.” By limiting
customers’ access to information about alternative suppliers, such
restrictions can constrain customers’ abilities to make informed
choices. Accordingly, advertising restrictions can have the result of
“insulating” competitors from each other thereby enabling them to
act anticompetitively.

Although the advertising restrictions challenged here conceiva-
bly could be anticompetitive, there is no evidence to suggest that this
effect is likely. These restrictions arguably are facially similar to
restrictions the Commission has found to be inherently suspect in
other industries.® But the effect of advertising restrictions may well
be quite different in the professional engineering industry than in
other industries that we have examined previously.

We have been presented with no evidence that these restrictions
have been enforced in any manner. Absent some evidence of
enforcement, it is nevertheless possible that the restrictions might be
interpreted by the Society's membership in a manner that leads some
of them to refrain from certain advertising practices. But we have
no evidence that any members have refrained from any advertising
practice because of these restrictions. There is no evidence suggest-

3 Mass. Board at 604-05; American Medical Association, 94 FTC 701 (1979) (finding broad adver-
tising prohibition unlawful under a rule of reason analysis). aff'd as modified, 638 F.2d 443 (2d Cir.
1980), aff'd by an equally divided Court, 455 U.S. 676 (1982).

7
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ing that the restrictions have influenced, or are likely to influence,
any member's advertising.

The Society's opinion restriction troubles me most. This is a
broad restriction that conceivably could restrain the dissemination
of significant competitive information.” This restriction is facially
suspicious, and I would not require much evidence on its effect in
order to conclude that such a restriction is inherently suspect. But
we have no evidence suggesting that it has affected, or is likely to
affect, any members' advertising practices.

The Society has published two "interpretations" of the showman-
ship restriction (along with many other interpretations of other ethics
code provisions). These two interpretations give examples of
advertising that would be considered to violate this restriction.
While these interpretations serve to clarify the potential effect of the
showmanship restriction, they do not suggest that the restriction is
likely to have any effect.® We are unaware of the extent to which
these interpretations were distributed or whether these interpreta-
tions, or the showmanship restriction itself, have influenced the con-
duct of any of NSPE's members.

More generally, it is not clear that the advertising restrictions
here affect a significant aspect of rivalry among engineers. Profes-
sional engineers apparently do very little advertising. They obtain
customers primarily by responding to solicitations for bids. Prior to
the Commission’s condemnation of broad restrictions on advertising
in American Medical Association, physicians did very little advertis-
ing. Now that they are free to advertise, medical advertising has
flourished, arguably to the benefit of competition and consumers.
But the evidence here does not suggest that we should expect a
similar response, or even any response, to a Commission order.

The opinion restriction could be interpreted broadly to proscribe testimonial and comparative
advertising.

8 It is possible that the advertisements noted in the interpretations reflect actual advertisements that
resulted in disciplinary action by the Society or one of its constituent state societies. However. we have
no evidence that this is the case. If the interpretations relate mere hypotheticals, then they are not
evidence of enforcement and are, as an evidentiary matter, indistinguishable from the code provisions
themselves.
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It is the customer of the engineer, not the engineer, who does the
bulk of the advertising in this industry. The customers of profes-
sional engineering firms solicit engineers’ services primarily by
advertising for their bids in publicly available publications.” In
response to bid solicitations, engineers submit proposals. The
challenged ethics restrictions do not appear to affect the information
that is communicated to customers in response to bid solicitations.
This characteristic of the industry suggests that advertising restric-
tions are unlikely to affect the ability of engineers to communicate
information to potential customers (or to affect the cost of communi-
cating such information). Indeed, it suggests that advertising may
not be a significant dimension of competition in this market."

My conclusion that these restrictions are not inherently suspect
does not imply that I condone such restrictions. But I am troubled
by an evidentiary standard that condemns the restrictions of profes-
sional associations based almost solely on our reading of the written
restrictions themselves without evidence of actual effect and without
regard to specific market context. I cannot conclude that a restric-
tion is likely to restrict competition when the record does not
suggest a likelihood of any effects, be they anticompetitive, procom-
petitive, or competitively neutral. The Mass. Board standard re-
quires that the anticompetitive effects of a restraint are “likely,” not
just “conceivable.”"!

Because 1 do not consider these restrictions to be inherently
suspect, a traditional rule-of-reason analysis must be performed in
order to condemn these restrictions under Section 5.'* It appears
unlikely that these restrictions would be condemned at the comple-
tion of a rule-of-reason analysis in large part because of the limited

9 . . .
For example, construction companies and government agencies frequently place requests for
engineering bids in the Dodge Report, which is widely disseminated.

It is possible that advertising may be a more effective, or less costly, means of communicating
some types of information to customers in this industry than the submission of proposals to customers.
We have not been presented with any evidence that this is the case.

i Mass. Board at 604.
Id.

12



NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 797

787 Dissenting Statement

competitive significance of engineers' advertising and the obvious
absence of market power on the part of NSPE.

My conclusion that the challenged restraints are not inherently
suspect does not require that I reach the issue of market power. But
it is worth noting that the membership of NSPE constitutes a small
percentage of professional engineers."” In the face of competition at
least from the vast majority of professional engineers who are not
members of NSPE, it appears unlikely that NSPE would be able to
enforce anticompetitive restrictions against its members. Engineers
wishing to utilize practices restricted by NSPE could simply
disassociate themselves from NSPE. We have no evidence that the
benefits of NSPE membership are unique among professional
associations in the industry."*

Where it is obvious, without detailed inquiry, that the parties to
a restraint lack the ability to restrict output, it may be appropriate to
factor this lack of market power into the determination of whether
the restraint is inherently suspect. It is well recognized that the
parties to a restraint must have market power in order for the
restraint to restrict competition and decrease output. Market power
analysis is not explicitly incorporated into the truncated rule of
reason because of judicial economy, not because it is deemed to be
irrelevant. Therefore, it is perfectly consistent with the motivations
of the truncated standard to factor clear evidence of a lack of market
power into that analysis."

To the extent that the restrictions here may have any effect on
members' advertising, it is conceivable that some of that effect may
be competitively beneficial. Since I do not deem the challenged

13 . N . " . . .
Further, it may be the case that "nonprofessional” engineers, i.e., those who have not obtained

state licenses. also are substantial competitors of professional engineers. It also may be the case that
other types of "design professionals” (such as architects, interior designers, and surveyors) compete to
some extent with engineers.

14 . L . . L .
Among the many other professional associations in the engineering industry are the American

Society of Civil Engineers, the Institute of Industrial Engineers, the American Consulting Engineers
Council. and the American Society of Mechanical Engineers. Some of these associations have
memberships as large or larger than NSPE's.

There may be few cases outside the context of professional associations in which it is obvious,
without significant inquiry, that market power does not exist.
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restrictions to be inherently suspect, I need not evaluate the
plausibility and validity of any efficiencies before concluding that
a full rule of reason analysis is required.'® Nevertheless, it is worth
noting that, under certain circumstances, it may be an appropriate
function of professional associations that lack market power (such
as NSPE) to protect the “esteem” of members in order to enhance
their ability to compete with nonmembers. While jingles and
slogans may be effective (or at worst innocuous) in advertisements
for products such as toothpaste and soft drinks, they may be
considered to be unprofessional by customers of certain professional
services. If so, then it may be defensible on efficiency grounds for
an association that lacks market power to restrict advertising by its
individual members that is demeaning to the membership as a
whole.

The evidence presented does not establish that this is a valid
justification for the challenged restrictions just as it does not suggest
that the restrictions are likely to restrict competition and decrease
output. I raise it as a possibility that suggests the need for a more
thorough inquiry before challenging the restrictions of a private
professional association with voluntary membership and no apparent
market power.

Finally, as I have argued in the past,'” an overly broad definition
of “inherently suspect” establishes precedent that siphons enforce-
ment resources toward cases of dubious merit. I am concerned that
the evidentiary standard implicit in a challenge of NSPE’s restric-
tions would justify summary condemnation of restraints in cases of
increasingly questionable merit.

In conclusion, I do not find reason to believe that NSPE has
violated Section 5 of the Federal Trade Commission Act. Therefore,
I dissent from the Commission’s action today.

16 Mass. Board at 604.

! Dissenting Statement of Commissioner Roscoe B. Starek, III, In the Matter of the National Associ-
ation of Social Workers, Docket No. C-3416 (March 3, 1993).
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IN THE MATTER OF

HEALTH MANAGEMENT RESOURCES CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3455. Complaint, Aug. 17, 1993--Decision, Aug. 17, 1993

This consent order prohibits, among other things, a Massachusetts-based marketer
of very-low-calorie diet programs (rapid weight loss, modified fasting diets
of 800 or fewer calories per day) from making false or unsubstantiated claims
about health risks, weight loss, weight loss maintenance, acceptance of its
program by the medical profession, or low success rates of other diet
programs; and requires certain disclosures in conjunction with safety and
weight loss maintenance claims in the future, and scientific evidence to back
up comparison studies or claims of acceptance by the medical profession.

Appearances

For the Commission: Renate Kinscheck and Richard F. Kelly.
For the respondent: James Sneed, McDermitt, Will & Emery,
Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Health Management Resources Corporation, a corporation (herein-
after “respondent”), has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent Health Management Resources
Corporation is a Nevada corporation, with its offices and principal
place of business at 59 Temple Place, Boston, MA.

PAR. 2. Respondent is engaged, and has been engaged, in the
sale and offering for sale of physician-supervised very-low-calorie
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diet (“VLCD”) programs and related nutritional products to the
public through cooperating hospitals and clinics. VLCDs are rapid
weight-loss, modified fasting diets of 800 calories or less per day
requiring medical supervision. The HMR VLCD diet programs
provide between 520 and 800 calories per day. Relying on training
provided by respondent, staff of hospitals and clinics participating
in the HMR program frequently advise patients to remain on the
HMR VLCD program until they reach their goal weight, even when
such advice results in patients remaining on the VLCD for extensive
periods of time. The HMR diet programs include “foods” or
“drugs” within the meaning of Section 12 of the Federal Trade Com-
mission Act, 15 U.S.C. 52.

PAR. 3. Respondent has created and placed advertisements, and
provided camera-ready advertising copy to its participating hospitals
and clinics for placement in various periodicals that are in general
circulation to the public, to promote its diet programs to prospective
patients. Typical of respondent’s advertising, but not necessarily
inclusive thereof, are the materials entitled “Are You Considering
a Fasting Program?,” and “‘The treatment of choice for serious
weight problems,’” attached hereto as Exhibits A-1 and A-2. Re-
spondent further advertises its diet programs to the public by means
of brochures, leaflets, and newsletters which it provides to partici-
pating hospitals and clinics to give to patients and prospective pa-
tients, and sample promotional articles for insertion in newsletters
for dissemination to patients and prospective patients. Typical of
respondent’s brochures, leaflets, newsletters and promotional arti-
cles, but not necessarily inclusive thereof, is the brochure entitled
“When Your Next Diet Fails . . . .,” Exhibit B-1; the leaflet entitled
“The Weight & Risk Factor Management Center,” Exhibit B-2; the
newsletter entitled “For Your Better Health,” Exhibit B-3, and the
promotional article, untitled, Exhibit B-4. Respondent also pro-
motes its diet programs to the public by means of orientation ses-
sions for prospective patients. Respondent provides training, includ-
ing written scripts and audio tapes, to staff of participating hospitals
and clinics for use in conducting these orientation sessions. Typical
of respondent’s orientation session scripts is Exhibit C-1. Respon-
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dent further provides training to staff of participating hospitals and
clinics upon which staff relies in making representations and recom-
mendations to patients and prospective patients regarding the use of
respondent’s VLCD programs.

PAR. 4. The acts and practices of respondent alleged in this
complaint are, and have been, in or affecting commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

PAR. 5. Respondent's advertising and promotional material
contains the following statements:

a. “Safe, rapid weight loss.” (Exhibits B-1 pp. 2 & 3; A-1; A-2; B-2; B-3 p. 2)

b. “Completely safe” (orientation tape)

c. “Why is it [the diet] safe? The quality of the VLCD ... high quality supple-
ments associated with medical supervision and effective education ... The medical
supervision makes it safe.” (Exhibit C-1, pp. 11-12)

PAR. 6. By and through the use of the statements referred to in
paragraph five, and others not specifically set forth herein of similar
import and meaning, respondent represents, and has represented,
directly, or by implication, that the HMR diet programs are
unqualifiedly free of health risks. Respondent has failed to disclose
that physician supervision is required to minimize the potential risk
to patients of the development of health complications on
very-low-calorie diets. In view of the representation that the HMR
program is free of health risks, the disclosure as to the requirement
for medical supervision is necessary. Therefore, in light of
respondent’s failure to disclose, said representation was and is
misleading.

PAR. 7. Respondent’s advertising and promotional material
contains the following statements:

a. “Its been clear now for a number of years, around 15 years, that the use of
very low calorie diets with high biologic value protein supplementation and appropri-
ate amounts of carbohydrates with a little bit of fat . . . . is very, very widely accepted
by the medical profession as a whole.” (orientation tape)

b. “The VLCD is the treatment of choice” (Exhibit C-1, p. 14)
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PAR. 8. By and through the use of the statements referred to in
paragraph seven, and others of similar import and meaning, respon-
dent represents, and has represented, directly or by implication, that
the HMR VLCD diet program, including the practice of advising
patients to remain on the program for extensive periods of time, is
widely accepted by the medical profession as a whole, and is con-
sidered to be the preferred treatment by most medical experts.

PAR. 9. By and through the statements and representations re-
ferred to in paragraphs seven and eight, respondent represents, and
has represented, directly or by implication, that at the time respon-
dent made those representations, respondent possessed and relied
upon a reasonable basis for those representations.

PAR. 10. In truth and in fact, at the time respondent made the
statements and representations referred to in paragraphs seven and
eight, respondent did not possess and rely upon a reasonable basis
for those representations. Therefore, the representation set forth in
paragraph nine was and is false and misleading.

PAR. 11. Respondent’s advertising contains the following state-
ments:

a. “Over 60% of weight lost is kept off long term.” (Exhibits B-1 p. 4; B-2)

b. “Our national data system assures that our patients receive the highest quality
program with lasting results . . . . our patients who are three years out of maintenance
have regained less than 40% of their weight ... .” (B-3p.2)

PAR. 12. By and through the use of the statements referred to
in paragraph eleven, and others not specifically set forth herein of
similar import and meaning, respondent represents, and has repre-
sented, directly, or by implication, that:

a. Over the long term, HMR patients on average keep off over
60% of the weight they lose;

b. Three years after ending maintenance, HMR patients on aver-
age keep off more than 60% of the weight they lose; and

c. The HMR diet programs are successful long-term treatments
for obesity.
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PAR. 13. By and through the statements and representations
referred to in paragraph eleven and twelve, respondent represents,
and has represented, directly, or by implication, that at the time
respondent made those representations, respondent possessed and
relied upon a reasonable basis for those representations.

PAR. 14. In truth and in fact, at the time respondent made the
statements and representations referred to in paragraphs eleven and
twelve, respondent did not possess and rely upon a reasonable basis
for those representations. Therefore, the representation set forth in
paragraph thirteen was and is false and misleading.

PAR. 15. Respondent's advertising contains representations
about the success of commercial weight loss programs in achieving
and maintaining weight loss. Typical of respondent’s representations
of commercial programs’ success, but not necessarily inclusive
thereof, are the statements contained in Exhibit B-1 p. 4. The
aforesaid advertising contains the following statements:

a. “Average weight loss [in commercial programs] --11.5lbs.” (Exhibit B-1

p.4).

b. “Less than 8% lose 40 or more pounds [in commercial programs].” (Exhibit
B-1p.4)

c. “One year after reaching goal weight over 90% regain all of weight lost.”
(Exhibit B-1 p. 4)

PAR. 16. By and through the statements and representations
referred to in paragraph fifteen, and others not specifically set forth
herein of similar import and meaning, respondent represents and has
represented, directly, or by implication, that patients in commercial
weight loss programs typically lose 11.5 lbs, that less than 8% of
such patients lose 40 or more pounds, and that 90% of such patients
regain all of their lost weight one year after reaching goal weight.

PAR. 17. By and through the statements and representations
referred to in paragraphs fifteen and sixteen, respondent represents,
and has represented, directly, or by implication, that at the time
respondent made those representations, respondent possessed and
relied upon a reasonable basis for those representations.
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PAR. 18. In truth and in fact, at the time respondent made the
statements and representations referred to in paragraphs fifteen and
sixteen, respondent did not possess and rely upon a reasonable basis
for those representations. Therefore, the representation set forth in
paragraph seventeen was and is false and misleading.

PAR. 19. The acts and practices of respondent alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce and “false advertisements” in violation of
Sections 5(a) and 12 of the FTC Act, 15 U.S.C. 45(a) and 52.
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-

HMR

The Treatment
of Choice for

Serious Weight
Problems

sting

PROGRAM

R:e You
Considering
a Fasting
Program?

Choose . . .

Medical supervision
Safe. rapid w. ght loss

Superior-tasting nutritional
supplement

Realistic approach to
weight management

Weekly educational
5e5510NS

18-month maintenance
program

HMRF:

Mo~ Plar Fayuliner Hospital
jamaica Plain. MA
(617)522.3941

eponset Health Center
Dorchester, MA
(617)282-3200

Lawrence Memorial Hospital
Mediord, MA
(617)395.2260

Norwood Hospita!
Norwood, MA
(617)7659-4000, x2136

Skip Sviokla, MD
Cambridge, MA
(617) 864-6900
Hanover, MA
(617)871.5585

Dennis H. Rapa, MD
Natick, MA
(508) 665-0073

sting

[N SRR

New England Center for
Health Promouon
Cranston, R!

(401) 944.5703

HMR Fasting Program
Chestnut Hill, MA
(617) 232.4886

Emerson Hospital
Concord, MA
(508) 369-4211

Newton-Wellesley Hospital
Concord. MA
(617)965-1273

The Betier Healh Corporation
Saugus, MA
1-800-STA-SLIM

Offered by hundreds of
medical centers nationwide

Health Management Resources, 53 Temple Place, Boston, MA (617) 357.9876
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The IR Fasung Program at

73 Emerson Hospital

“The treatment of choice
fOr serious weight broblems”

When vour weight problens are approached realistically ang
vou're given accurate information about weight management,
being overweight does not bave to be 2 way of Life.

The @ Fasang Program. offered by hundreds of hospitals
anc mecical centers nagonwide, includes:

* Medically supervised suppiemented fast
* Safe, rapid weight Joss

* Educavonal and behavioral sessions

* No list of restricted foods

* Intensive maintenance program

You are invited to attend a
FREE ORIENTATION

Date: Thursday, January 5

Time: 5:30-7:30 p.m.

Place: New Assembly Room
Emerson Hospital

Old Road to Nine Acre Corner
Concord, MA

Seaung is limited.
RSVP (508) 3694211 or (617) 357-9876.

G Al QWG D e BT e T W] IR YT, 4y v

116 FET.C.
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WHEN
YOUR
NEXT
DIET

ON'T
BLAME
YOURSELF.

FIND
OouUT
WHY.

“Our goal is to
teach you the skills
you need to self
manage your weight
for a lifetime.”

HMRFasting

PROCRAM

807
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EXHIBIT B-1

WHY | E Diets do not consider your
DIETS individual eating style.

b Diets do notteach you the facts
FAIL about calories.

b Diets do not teach you how
physical activity relates to
your weight.

L' Diets do not teach you how
to keep off the weight you lose.

HEALTH | We understand why diets have fail-

MANAGEMENT ed for you in the past and we have
RESOURCES developed a program that can be
tailored to your individual lifestyle.
IS our goal is to facilitate safe, rapid
DIFFERENT | weight loss while teaching vou the
skills you need to seli-manage your

weight over a lifetime:

=. Our approach is educational and behavioral.
i There is no list of “forbidden’ or “restricted”’ foods.

L We emphasize a calorie balancing system where you
make your own food choices based on your own
eating style.

[ We teach you realistic ways to incorporate physical
activity into your lifestyle.

A | The staff of HMR is comprised of
PROFESSIONAL health care professionals: physi-
cians, nurses, behaviorists and
STAFF dieticians, who have expertise in
developing and implementing high
quality programs in behavioral
medicine. We believe that it is the
combination of medically supervis-
ed weight loss and intensive
behavioral learning that accounts
for our patients’ success.

002354
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A | HMR combines the most effective
MEDICALLY medical and behavioral methods
to offer a comprehensive, medical-

SUPERVISED ly supervised High Risk Program
PROGRAM | for individuals who are 20% or

more over their ideal body weight where weight loss would
reduce their medical risk. The program includes a 520calorie
supplemented diet, weekly physician visits, periodic lab tests
and weekly 1Y hour educational/behavioral group sessions.

WEIGHT LOSS
CHART
.
. AVERACE #IND { 1 AVERAGE

AVERACE WEICHT {058 YOUR AVERAGE WEICHT LOSS
WEICHT LOSS  EACH MONTH | CURRENT | WEICHT 4DSS  EACH MONTH
FIRST MONTH FOL.OWING WEICHT FIRST MONTH FOLLOWING

31 27 - 34 31

25 . 22 275-300 28 23

23 18 250-275 25 19

20 : 15 225.250 22 17

17 e 14 200-225 20 15

15 . 12 175-200 17 ¢ 13

13 ) 10 150-175 14 1

noy 9 135150 - —
0} 8 120-135 - -]

Those enrolled inthe HMR program
experience significant improvement in their health. Most
patients with hypertension or Type |l diabetes are able to
reduce or totally eliminate all medications and all patients
dramatically reduce their risk of heart disease and other
medical risk factors.

SAFE, The program utilizes 2 superior

RAPID tasting, high quality dietary sup-

plement, HMR 500, to accelerate

WEICHT safe, rapid weight loss. HMR 500

LOSS | has been developed from many

years' experience working with thousands of patients in
medically supervised, supplemented low calorie diet pro-
grams. HMR 500 exceeds all RDA recommendations and
contains a high enough potassium content to render addi-
tional supplementation unnecessary. In taste tests, people
prefer HMR 500 to other leading supplements over 95%

of the time. 002355

809
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KEEPING We have an intensive Maintenance
Program which teaches you skills
WEIGHT and individual procedures to bal-
OFF ance your calories and maintain

your weight loss.

CONSIDER
THESE
DIFFERENCES

t Commercial Health Managemem .

5 Programs . Resourcas _ ..

[ - .

,' Average weight hoss—11.5 Ibs. w:rase wecg‘hm
O S 4L et .

‘Less than 8% lose 40
©or more pounds

F1 year after zeaching
goal weight over 90% regain
y all of weight lost

" Less than 10% of
, weight lost is
L kept off long term

THE | If you are interested in learning

FIRST | more about our program, contact

STEP us for the date of the next free

educational orientation. There is

no obligation and we assure you that the information you

will receive will be useful to you in your future efforts to lose
or maintain your weight.

-,

mIHPIQ Health Management Resources

RISK FACTOR REDUCTION PROGRAMS
59 Temple Place, Boston, MA 02111

(817) 357-9876

002356

© 1986 Health Management Resources, Boston

116 F.T.C.
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EXHIBIT B-2

. -\\}C"_’{\ : AT PASCACK VALLEY BEOSPIT AL
2 Ll /i Olc Hook Roaz e  Wesiunog ! e 200138

Diets do no: . ..
® cons:ger vourindividuai eaung sivie
® teacr vou the facts about calories
® teacn vou how physical aciviry relates to vour weign:
® teacr vou how to keep off the weight vou iose

| We undersianc why ciets have failec for vou in the past anc we have deveiopea a program
| thatis tailorea to vourindividual lifestyle. Our goa! 1s to facilitate safe, rapid weight less by
; offering a comprehensive medically supervised program while teaching you the skiils you
i need 1o sell-manage your weigh: over a hietime

Cons:der these facis a: PVH's Center. . .
.. about weight loss.
® fverzge werght loss— 398 |bs.
® Qver30% lose 40 or more pouncs.
B o Cvered% of weigh: lost s kept off jong ferm.

. about xeeping 12 off.
® Qurapproach is ecucational anc behavioral.
' ® Theres no list of "forbidcen” o7 restricted” {oocs.
® Weemphasizeacalorie balancing system where you make your own food choices
based on your own eating stvle.
® Weteach yvou ruaustic ways to incorporate physical acuvity into vour lifestvle

W AIOCUNOR wHA

-HMR  HealthManagement Resources

A 1aCTO 4 DT O PAOC R

Tesronanc ma

1 YES. | would like to learn more about the Weight and Risk Faztor Management Center at
: J.:cazk Valiey Hospial If you prefer to call us directly, our number is (201) 356-4600.

O Call me with the date oi the next free educational orientation.

' O Senc me a brochure desciiding the programs available at the Center.

Namg TELEMHONF
ADORESS
an STATC o ——

xhipit B-2
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ETTER

Surviving the
Holidays: Weight
Control Strategies

The holidays are a special lime of family gatherings. religious ceremonies, shared
{nendship, beautitul traditions. and oh. yes. loog. Lots and iots of high-calorie food.

Aunt Emilv’s pecan pie and Cousin
Fred's famous gibler gravy at
Thanksgiving dinner kick off 2 sn-week
parade of pamy feasung and seasonal
snacking This doesn 't stop until Januany
finds us at the beginning of 3 new vear
with an average holiday weight gain of 4
1o 6 pounds.

The fesuviies are now over The
nume has come 10 take off the exwra
weight In fact. 0% of us begin a duet
ttus year. Butonly about 2% 1o 3% will
actually reach our goal weight and stay
there for a year

Why? Misinformavon  Mosi people
think starch ipasia. potatoes. nce) is their
enemy. so they cul outl carbohvdrates.
This seems to work at first. because the
major result of a low carbohydrate diet s
a shon-term water loss  When the bodsy
begins to reabsorb water the 10st pounds
reappear. and the dicter. discouraged and
feeling like a faslure. gives up

Know where the calories are

The good news 1s you can lose weight.

keep 1t off. and sul) enjoy hearty meals.

All you need 15 the nght informauon
Your weight1s controlled by the num-

ber of calones vou consume and the

number you expend 1n physical activiny .

When vou leamn 1o balance food calonss
wth calones bumed. vou'li take the
pounds off And keep them off.

You can subsianually reduce vour
calonc inake by cutting down on fats.
With mine calones per gram. fat has more
than twice the calones of carbohydrates
and protein which weigh 1n at only four
per gram  So1f you learn where the faws
are lurking 1n your diet vou can avoid
them. It takes only an extra 3.500
calones to put on one pound of body fai

Eat more and weligh less

Quanunty 15 not a reliable measure of how
fanemng ameal1s. You don'thave to eat
less food. Just less fat. For exampie. a
simple dinner of a 12-0z. T-bone steak
and a cup of black coffee has a total of
1200 calones. (A 115-1b woman needs
only 1400 calones daily 1o mainiain her
weight.} However. a dinner of a 12-0z.
broiled haddock filler. a baked potato
with 2 @blespoon of sour cream. 172 cup
of broccolu. a salad with diet dressing. a
dinner roll with a pat of buner. a scoop
of ice cream. and two cups of coffee with
cream and sugas serves up only 910
calones — and 2 lot more {ood.

see FEASTING, last page

116 F.T.C.

UME 5 - NUMBER }

The Problem?

Fai' Americans are eaung diz
containing X percent more fa
equalrolumes of ioos.
than (wice the calone
and carbonsdrasz

The Solution

Look farwass 1 de 13 s ou? g
choices

®  Reducing the amo
W€ ealts the single mos' ¢!
fective way 10 cul Zaionzs
without eaung iess f0dd

®  Gnii. bake. broil. and sur-in
inadny woh insiead of
frying and sauteing

W “De-fa1” your recipes by sub-
sututing lower fatin.
gredients like shim muli.
reduced-calone marpanne
egg whites. sour cream. and
non-fat vogun

®  Use more fish. chicken. or
turkey instead of red meat
You'll save 25 to 10C
calones per 0z

& Tn reducing the amoun: o
o1l and sugar it your recipes
These changes often da net
affect flavor and texture
Expenument!

®  Eatmore fruns and
vegetadbles. These contain
himtie or no fat. so large
volumes don’t add up to
high calones. Try meatless
meals or use meal as a condt-
ment.

103397

Exhibit

o]
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Take Charge Of Your Health
With The  HMRFasting

PDOCDRAM

Losing weight and maintaining your correct body weight are the major steps you can
1ake toward a longer and heaithier life,

People who are more than 207 over therr 1deal body weight tnple their chances of
Jeveloping diabetes while their nsk of hypenension could be as much as .6 nmes
areater. Taking off exira pounds 1s more than just impros ing your appearance — 1t's
a matier of improving your hfe
Find the right weight-ioss program for yo:
S now the question is how do vou do > A comprehensive. medically superised TR MEEMNNNNNN
am offenng 3 Very Low-Calone Dict s an eacelient way  The HMR Fasung
3m combines meds. 2! and behavioral methods so efiecuvels thar ous panents “The HMR Fam'ng Program
e n ' : . f £
more uggm than tnuse in Zommercial weight loss programs. and maintain ther combines medical and
chtloss for a longer uime " ! hod.
Asrouinsestigate ven low -calone diet programs. ask yourself these questions beh_a\;ora methods _50
8 Isthe program medically supervised” The HMR Fasuing Program inciudes effecme Y that qurpanenfs
week!s phyacian visits and bi-weekly i3b tests Al paients are screened 1o lose Iﬂt?!‘t’ weight U.'a"
be sure they are medicaliy elig:bie those in commercial
8 Isthe supplement good tasnng and of high numtional quahn? Ous suppic- weight loss programs, and
ment. HMR (K. has proven wselt cuco:rme sears witn thousands of patrents maintain their wg[gh[ loss
Sutnnonally compiete it containe 1507 of the Required Daiiy Allow ances g .-
anc necessany polassium  In tasie tests. people prefer HAR 500 1o other fead- fOI’ a Iongfr hme.
ing supplements more thar 9577 of the ime

®  Does the program include ed' canion” et weight loss 15 only the
beginning A comprehensise educationa! program whizh includes weerly
i-1,2 hour educanonal behav ioral sessions 1s an imponan:, required pan of
the HMR Fasting Program  We teach you the skills vou need 10 manage
your weight over the long term

®  Usthere along term maintenance program® We want you 10 keep vour
weighi off perm nently That's why we will continue teaching and refining
vour skils for = Teryoureach your goal weight

®  What kind of foliow-up and siaff support is there? HMR ‘s staff of heaith
care professionals knowss that weight management is a leamed skill They
will work closely wath you 10 tailor the program 1o fi your lifestyle.

% Do vou learn about balancing calories and exercise® HMR teaches the
reiatonstup beiw een calone-intake. basic nutntion, and physical acuvity
"k dur calone balancing system you can leam 10 make your own food
choices 10 suit your personal eaung sivie

®  How do you judge the success of a program? Qur success depends on our
Pauents” success. so we monnor how they 're doing all actoss the countn
Our nauonal data system assures that our patients receive the highest qualtiny
program with lasung results

The bottom line: success

The HMR Fasung Program has an impressive trach record. Its low calone supplement,

educanor, behavioral rainsng. long-term support. and calone/physical acuviny bajanang

has helped panents Jose an average of 49.8 Ibs. compared with an average 11.5 pound loss

i commertial programs). And while 95 of those who lose weight with commercial

programs gain it all back witun a year. ous pabents who are three vears out of mamntenance

have reganed less than 40% of thew weight. and many have kept it ali off. t O 3 9 93
We mnvite you 10 come 1o our free. no obliganon educabonal onenanon The

informauion you receive wil) help vou star to take control of your own health

For Your Better Hecl:r
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Patient Profile:
One Step At A Time

Jeanerte Olson, age 65. was (0ld a vear and a half ago by 3 hean specialist that she
would die if she didn't lose weight, Now seven months 1nto0 mainienance. she 1s
sustaining a3 100 pound weight loss.

When Jeanene entered the HMR Fasung Program at Ausun Diagnostics. TN in
May of 1988 she was 1n a wheelchair with neuropathy of her legs. or high leveis of
insulin daily. and suffenng from severe heart problems—all associated wth obewny

Jeanette tned a number of diet programs over the vears but was nexer able 10 heep
oif weight she lost. “1'd be given a shp of paper and told to go on thiy 1500 calone
per day diet and lose weight It just never warked May be for 10-20 pounds 1t wouid

tur with the amount of werght | had to lose. 1! just was toe difficult * e

“If I had done this earlier
1 probably wouldn't have
so many health problems
today. I never thought 1
could come so far. But I'm
proof that it's never 100
late.”

Jeanerte Oison (pictured
on leftj — “I have neve’
peer abie to rave! | wou
say { gic~ ! have thg money
by it was reatly because |
couicn ! get around witk my
weigni | haort see~ my
sister - 35 years because !
was (co asnamed Tnis
Thgnksgring | weal IC visit
my sister r. Fiorioa I was
wongeui”

According te Jeanene. beng on the supplemented Vers Low Calone Diet was
easier {or her than other diets because it eliminated food choices. the only choice she
had was whether to eat vanilla. chocolate or chicken soup. She says the swaff of Austin
Dragnosucs also was very supportine and the medical supervision was thorough “When
vou have aver 100 pounds te lose you need a physician to monitor you.” she advises

While tocng weight with the HMR Fasting Program Jeanene leamed how (o
INOrpora.. reafisiic chasges into her hfestyie 10 help her keep off the weight she lost

Jeanene now feels confident that by incorporating physical activity nie her
vle and caung a lawer far diet she w.li be able 10 balance calones over ime. For
erample. she cats mostly white turkes and chicken (a1 45 calones per ounce; rather
tr.an red meat 1a1 100 calones per ouncer. "l sull eat high far foods and | cerainis
erioy them.” she sa3s “Butnow I know what it takes to balance them.”

Physical actvin 15 an ymportant component of the HMR Fasong Program. Afier sin
rmn.nths In the program. Jeanene iefi her wheeichar o begin walking with a walker and
now uses a cane to get around. Between wallung. swnonany buung and swimming.
Jeanetie currenty burns approximately 2,000 calones per week in physical activin

“The most ymponant thing for Me s 1o keep up My actyimy. she says. *Thai's sometung
| never realized. | was in the mubitary vears ago and had acovity buttintoms bfe. but § never
redlized the relanonstup berween activity and my weight.”

~If 1 had done¢ this carlier ] probably wouldn't have so many heaith problems today .
I never thought | could come 5o far.” says Jeanene “But I'm proof thatit’s never 100
lae | don't fecl sixtv-five That's for sure. Sometimes [ even feel good enough to
£0 back 10 work! Losing this weight has given me a sense that | can really do
sometung  And 1 did 1t for me. not for anybody else. | would recommend this 10

ny who has a lot'of weight to lose
anvone who 3 " {} 3 gq 4

Popr i For Your Bester Healtt:
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1 you're tired of “diet plates™ with 2
hamburg pany. cottage cheese and a
peach half. try ordenng a large turke:
sandwich with leftuce. tomato. mustard.
and a side order of coleslaw. You'll get
more food and less than half the calones

If you're an incurable nibbler or really
enjoy mghtume snaching. there’s no
need 1o change your eaung habits, just
sour food. In choosing what to snack on.
remember that fned foods are higher in
fat than their baked or broiled counter-
pants: that air-popped popcom s alower-
calone snack than peanuts. which have
s pmes the calones: and that a turkey
sandwich has half the calories of
pastrami and cneese  [t'¢ not when you
eat. it's how much far ans calones you
eat that counts.

A little walking goes 8 long way

i addiuon to imiting calones. you car
hum them up as well Exercise caneven
“hur " vou some extra calories. i vou
wani (o eal some highe* calone foeds.
then work those calones ofi  We're not
suggesting that you turn yoursell inia a
world-class athlete. jusi that you become
more actne  You might get off the bus
afew stops early ang walk or ) pan ng
i the back of the Jot  Another quick
trick 15 10 use the stairs instead of wking
the elesator

Gol a few spare munutes at lunch?
You can sneak 1n some exercise and give
vourse!f a change of pace by walking 10
minute . away froms -k lace and
10 minutes back each day I you weigh
150 Ibs., you'll burn off abour 100
calones. a ten pound weight 10ss 1n one
vear.

Physicalls actine people hase fewer
struggles with exrra pounds than seden-
an people. so 1’y a good 1dea 1o make
vour achivities a regular pan of even
day If you keep it up even afier you've
mt your goal weight. vou llincrease your

Complaint
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chances of staving there

The key 1o regular exercise is to build
1 nght mio your daily routine. It's easyer
to stick 10 an activity when it fits into
your hifestyle and you enjoy doing it

The trick to holiday treats
You can change some of your food
choices to keep those excess calones
down. For example. take a fook a1 the
traditional turkey dinner  Nuts are much
higher in fat than raw ve,ctables. so vou
could munck more carrots and celery
without piling vp the calones you would
Witk the nuts Dark meat has more fat
than white meat. If sou want to cut the
meal’s fat content. remove the skin. Pul-
tng gravy through a skimmer. reduces
the calones by B0%  Stuffing baked out-
side of the bird saves even more. Can-
died sweel potatoes have five nmes as
many calones as baked squash And you
can have (wo pieces of pumphan or apple
e for the same pu ~f calones as
one piece of pecan pie — 11's vour
choice

As you decide what {0 put on your
plate. vou can make some wadeoffs. If
the hohiday 1ust wouldn’t be a hohday
without your fasonte food thatis high in
car. .. aply balancet by cutung calonss
elsewhere  Then round up the family.
and enjoy a walk around the neighber-
hood

Recipe for success
Soif vour hohiday celebrations leave you
with unwanted extra pounds. ¥ou can
lose weight sensibly  And permanentiy
When vou know where the calones
and fats really are, you can make educa-
tional diet chorces You'll know how 1o
lower the fats you eat while increasing
vour carbohydraies. Add reguiar physi-
cal acuvity. and you'll be able 1o enjor
the festivities as well as control youf
weight Enjo’

HMR Health
Foundation:
The American Indians

Obesity and its complicauons arc
well-known o Amencan Indian com-
muruties and reservapons where |
stvles have changed dramaucally o
the past 100 years. A decrease in &
ovity and a dset higher in {31 content
has led 10 an incidence of opesiny -
tween two and five umes LS

averages.

The Supai reservar.
borcm of tne Gra
nas a specia! sugpieTe™"
carne’

Through the Indian Health Serace
HMR has esaablished 1(programs on
Indian reservaurons in Nerada.
Anzona and Califomia HOVR sup-
poris program senvices through il
non-profit branch. the HAMR Health
Fourdauon, for a population which
might not have had the opporwnity (¢
panticipaie 1n 3 high-nsk program be-
cause of costs and availabihiy.

Through the Song COMMIUTISn:
of the swaff of the HMR Fasung
Programs on the [ndian rescr au
pauents are receiving the hi
quahiny care.

Health Management Resources

Qurpanent Healin Program

59 Tempte Piace
Sune 704
Boston. MA 02111

(617;357-9876

€ 1989 Health Management Resources. Boston. MA

103995

For Your Berier Hea!it.
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EXHIBIT B-4
Old Road to Nine Acre Corner
Concord MA 01742-4166
(508) 369-1400
FOR IMMEDIATE RELEASE CONTACT: MICHELE CORKERY
357-9876

Emerson Hospital in Concord will hold a FREE EDUCATIONAL ORIEN-
TATION on “Lifetime Weight Management” on January 5th from 5:30 to 7:30
p-m. The orientation will introduce participants to a medically-supervised fasting
and weight management program to begin in late January at the hospital.

Emerson Hospital internist and endocrinologist, Dr. Melvyn Kramer, M.D.,
Medical Director for the new program, will discuss the risk factors associated with
being overweight and the medical implications of weight loss. Anita Cohen,
Behavioral Health Educator, will explain why traditional diets fail over the long
term and why once weight loss is achieved many people fail to maintain it.
Studies show that of the three percent of dieters who reach their goal weight, more
than 90 percent regain that weight in six to twelve months. “To be successful,
people need to learn new behavioral skills and procedures to both lose weight and
maintain it over the longterm,” said Dr. Kramer.

The HMR Fasting Program combines effective medical, behavioral and
educational methods for achieving and maintaining significant weight loss. HMR
patients lose an average of 2.5-5 pounds per week. Every patient must be screened
to determine medical eligibility. Then the patient is placed on a 520 calories a day
nutritionally complete dieting supplement . . . reaches goal weight. To ensure the
patient’s health and well-being during the “fasting” stage of the program, medical
monitoring is done weekly and lab tests are performed by-weekly.

Throughout the program, patients are required to attend weekly educational/
behavioral group meetings where they learn to make simple lifestyle changes that
reduce the amount of fat in their diets and increase their levels of physical activity.
When patients reach goal weight, they join an 18 month maintenance program,
where the lifestyle changes are reinforced.

“Unlike traditional weight loss programs, HMR realizes that patients all have
individual eating styles,” added Cohen. “You can be a snacker, weekend eater,
night eater or binger and till maintain your weight. In addition, during the
maintenance phase we do not have lists of forbidden or restricted foods. Instead
we teach a calorie-balancing system where people learn to make their food choices
in conjunction with their individual eating styles.”
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Since 1979, more than 150,000 patients have used the HMR supplement in
over 400 medically-supervised programs in hospitals, medical schools, and
medical practices across the U.S. Staff is comprised of physicians, nurses,
dietitians and behavioral educators, who have expertise in developing and
implementing high quality programs in behavioral medicine.

For more information or to make reservations for the free orientation at
Emerson Hospital, call (508) 369-4211 or (617) 357-9876.
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EXHIBIT C-1
HMR
ORIENTATION FOR PROSPECTIVE NEW PATIENTS

In a very real sense, the orientation is the most important part of your program.
The goals are to present accurate information about the treatment you are offering
and to convince attendees that this is the right program for them to lose weight and
learn how to keep it off. Therefore, a major function of the orientation presenta-
tion is to "sell" the program. Remember: If the people attending the orientation
do not join your program, you will not be able to help them.

Free orientations, held frequently, are the most efficient and effective way of en-
rolling patients who are interested in learning more about your program. If orien-
tations are scheduled frequently, prospective patients will not have to wait to start
the program. We have found that when patients are "ready"” to join a weight loss
program, they often become discouraged if they are required to wait. Thus, we
recommend that you schedule a formal orientation each week. At least once each
month arrange to have the medical director (or other program physician) take part
in the orientation. At other times the R.N. can present the medical section. The
weekly orientations are flexible and can be held for large groups, small groups, or
individuals, as circumstances dictate. We recommend that the responsibility of
presenting a comprehensive orientation be shared by the physician/nurse and an
experienced health educator. A typical orientation for a large group will last
approximately one and one-half hours. A small group or individual orientation
will last approximately one hour.

The orientation should be seen as the first integral step in the treatment plan and
not as an option that can be missed. It is a time when you are beginning to lay
foundations that will increase patient compliance and success after they have
joined. Although we always try to consider flexibility in accommodating patient
needs, attendance is not a commitment to negotiate freely. To have a patient start
the program with the sense that attendance is somewhat optional will undermine
their commitment to this critical procedure. Therefore, we recommend serious
discussion about how to rearrange their schedules to meet this commitment.
Strongly address the issue of weekly attendance in the orientation. Problem-solve
with prospective patients to avoid problems later on (e.g., patients can reschedule
their vacations so that they do not miss the core groups, or patients who planned
to be out of town before they knew the class schedule can sign up, join the
program, get scheduled for their clinical and physical exams (if that is appropriate)
and begin the program in the next clinic group that will start after they return.). As
we mentioned, since the orientation is the first integral step in the treatment plan,



HEALTH MANAGEMENT RESOURCES CORPORATION 819

799 Complaint

a clinic staff member talking to a prospective patient on the phone should explain
to the individual who says, "I'm already sold - just start me in the next group,” why
the orientation is necessary and the benefit of hearing the entire program overview.
All patients should attend an orientation, or they will miss program foundations
and information.

The orientation should be informative and upbeat. The Presenters should be
enthusiastic, convincing, and professional. The emphasis should be on what
makes this program different from others and why this program is more likely to
succeed for them than their past efforts. The style of all staff who are presenting
should be relaxed and friendly, and those attending should be encouraged to ask
questions at the end after they have heard the basic information. Even if a patient
decides not to join the program, it is still our goal that they will leave the
orientation better equipped to manage their weight by having learned at least some
relevant information. Also remember that the more concrete, exciting, and hopeful
you make the examples and facts in your orientation, the more likely it is that
patients will join the program. Even those who do not join immediately will be
more likely to join the program at a later date and talk positively about the
program to others.

An outline of a typical patient orientation follows:
BEHAVIORAL OUTLINE/SCRIPT FOR PATIENT ORIENTATION
I. INTRODUCTION

Welcome everyone. Introduce yourself and other staff. (include why you do this
work)
My job tonight is to convince you that this is the only program you should join:
Why?

How many of you have lost weight before?

How many of you have gained your weight back?
One Time?
Two times or more?

This is not unusual. People have regained their weight sometimes 3 or 4 times
before they come to us.

What we'll tell you tonight is that long term weight maintenance is “doable,” We
have the only successful program which teaches people the skills to lose weight
and to keep it off.
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Tonight we'll talk about:

Who we are, who is HMR

Why diets fail

We'll give you an overview of the program and answer questions
We'll explain the cost

We'll discuss the medical safety issues

We'll tell you what you need to do to start the program

II. HMR

*HMR is a National Health Care Company with over 300 programs in hospitals,
medical schools and large medical practices.

*Unlike commercial programs, we offer close, competent medical supervision for
those patients who require it.

*Qur staff is full time. We're doctors, nurses, behavioral health educators,
administrators.

*All staff receive intensive on-going training. For example, a BHE has over 200
hours of training per year.

*All staff work together on a team to support you during your visit each week as
well as between your visits.

*In all article written for the Journal of the American Medical Association, (one
of the most prestigious medical journals in the world), by three well-known and
respected authorities on the treatment of obesity, it was stated the medically
supervised very-low-calorie diets--combined with behavioral education and super-
vised by trained professionals--are recognized as one of the most effective forms
of treatment for high-risk obesity. Of all such programs, HMR has data that are
clearly superior to those published by others in the field. And HMR is the only
provider of VLCD programs that gives ongoing training to all professional staff
involved in the treatment of patients.

*Describe your own clinic site: How long have you been doing this program at
your site.

*We are data based: we monitor our effectiveness and improve the program using
national data.
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III. HOW WE'RE DIFFERENT AND WHY DIETS FAIL

I'm going to talk about why your other diets have failed, and how we're different
from other diet programs.

A. DATA

In commercial programs over 90% of people gain back all the weight they lose.
Often they lose fewer than 15 Ibs.

In our programs, less than 15% of our patients gain back all the weight they lose.
Our average weight loss is 52.6 Ibs, counting every patient who starts in the
program.

B. WHY DIETS FAIL

They don't teach you how to keep weight off.
They ask you to make changes which are unnecessary and irrelevant to your
weight maintenance.

For example they recommend:

Eat small portions
Eat 3 meals a day
Don't snack

"What other recommendations have been made to you by other programs? that
may not be doable or are not necessary?" (Get participation from the group.)

Patients often tell us that they are told to:
Reduce stress in your life

Stop eating compulsively

Use small plates

Just "push away” from the table

Never eat chocolate

Just eat when you're hungry

These are not the kind of changes you need to learn to make. In fact, "How many
of you know THIN people who snack or eat chocolate?"

So, to lose weight and keep it off you need to learn something else. Not only are
the above recommendations not relevant, but they also can set you up to fail
because they are not realistic for most people.
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IV. WHAT WE WILL TEACH YOU
A. WE WILL TEACH YOU ABOUT FOOD CALORIES

Why? So you can learn how to keep off the weight you lose.
Weight maintenance is a calorie issue (calorie-balancing and -X).

Can [ have a volunteer? How much weight do you hope to lose.

Possible answer: 50 Ibs.

Women get 11 cals/lb/day 50 x 11=550 cals = calorie change needed to
maintain lower weight.

Men get 12 cals/Ib/day 50 x 12=600 cals = calorie change needed to
maintain lower weight.

"How will you make these changes?"

We have a simple calorie system to help you make the changes that are easiest for
you -- changes that will reduce fat and reduce calories but NOT reduce the amount
of food you can eat.

Examples: (possible changes)

*Snacks: 35 cups of air popped popcorn vs. 1 cup peanuts

*Lunch: 2 turkey sandwiches vs. 1 pastrami sandwich
3 x week=22 lbs. kept off a year

*Dinner Valle's Steak House example
Goal: Not eat less
Not change eating style
Eat more food for fewer calories
Doable for a lifetime
B. WE'LL TEACH YOU ABOUT PHYSICAL ACTIVITY CALORIES

Fit into lifestyle, not become "athletes"

Example:  *10 min. walk out of your house, 10 min. walk back
3 x per day =31 Ibs. in a year kept off.
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*2000 cals. per week (approximately 45 min.-hour per day) and
records keep 76.6% of weight off after 18 months.

SUMMARY:

Overeating is normal.

People often may feel discouraged. We understand this.

We'll work with you throughout the hard times to keep you aitending, to lower
your fats and increase your physical activity through learning calories, record
keeping.

We'll teach you weight maintenance long-term!

V. PHASES OF THE PROGRAM

Induction Phase

Weight loss phase

Transition

Weight Maintenance

A. Induction Phase: There are two parts to this phase

*HMR has always offered medical screening and quality medical supervision.
*Commercial programs do not provide this.

*The importance of having a program with a medical screening is that it enables
you to find out what the appropriate program is for you to participate in.

First step: Patient orientation - "you are here."

Second step: Medical screening to determine status.

Unsupervised

Body Mass Index (BMI) less than 30 (ratio of height & weight). This is the
technical measure we use. It generally means someone with less than 40-50
pounds to lose, depending on height.

No current risk factors.

Minimum of 800 calories/day.

*All three of the above must be satisfied to qualify the patient for the unsupervised
program.

Supervised

BMI greater than or equal to 30.

Current risk factors.

520 calories/day.

*If any one of the above are present, the appropriate program is the medically
supervised program.
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B. Weight Loss Phase:

1. Our diet provides complete nutrition in a structure which helps people lose
weight successfully.

There are two options for you.

The Very Low Calorie Diet (VLCD) and the Low Calorie Diet (LCD).

The Very Low Calorie Diet (VLCD):

*Minimum of 520 calories per day including supplement only (chocolate vanilla,
chicken soup)

*Medically supervised

*HMR has more than 10 years of experience with this diet

*Supplement only=No decisions (this is easier for many patients)

*This option has the least number of calories with complete nutrition

The Low Calorie Diet (LCD):

*Minimum of 800 calories per day in supplement only or supplement with HMR
entrees

*Medical supervision to be determined

*Offers dinner entrees

*Limits decisions-no grocery food (keeps it simple and easier than other food

diets)

Both Diets are:

TIME-LIMITED-NOT FOREVER
SAFE/NUTRITIONALLY SOUND: 100 -150% OF RDAs
SIMPLE: Few decisions to be made

Hot or cold

Large volume or small volume

CONVENIENT: Glass, blender, microwave, boiling water
EFFECTIVE: 52.6 Ibs average weight loss

Taste is excellent
Guaranteed weight loss on the diet

Sometimes patients are not sure which option they should choose. They should
be advised to be less concerned with the option and more concerned with the use
of basic program procedures (e.g., are you coming in, keeping records, working
with your health educator, etc.). It is the use of procedures which correlates with
success.
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2. HOW THE WEIGHT LOSS PHASE LOOKS

Attendance weekly and why this is important 90 minute behavioral group (starts
you on the diet and keeps you on the diet)

Continuous support and phone follow-up

We're available evenings, weekends, hard times

3. WHATIF YOU BREAK THE DIET?

It's not a "failure." We won't judge you.
We'll help you get back on the diet. You don't need to drop out.

C. TRANSITION PHASE:

The time between the VLCD or LCD and the Maintenance Phase. A gradual
increase in calories and food choices

D. MAINTENANCE PHASE:

The most important phase

The time for skill development, practice for long term success.

Sixty minute groups

Flexible times

18 months to practice: successful weight management is a skill acquisition (like
learning a sport)

Examples: Tennis example
Golf-swing example

Next:  Medical Orientation: (Usually presented by the physician or nurse, see
accompanying outline)

Next:  Maintenance Patient Speaks:

Select a successful and articulate maintenance patient.

Coach him/her to speak about: what skills (s)he has learned in the program: how
this program has been different from other weight loss programs in his/her
experience; how (s)he experienced the fast; how critical maintenance is for
success; and how supportive the staff has been.

Maintenance patients often present their sincere, heartfelt experiences which can
be credible and convincing to prospective patients. In some cases, an experienced
ongoing faster can take the place of a maintenance patient.
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Next:  Fees, Class Times:  (Presented by the health educator, see
accompanying script)

Next:  Summary: Why Join
VI. SUMMARY:

WHY JOIN OUR PROGRAM
ASK "WHY JOIN?"

*We have a dedicated, full time continually trained staff whose only job is to
support you to lose your weight and keep it off.

*We're data based so that we continue to improve our program.
*If you need medical supervision:

Our medical staff monitors your health and as you heard from Dr. , many
patients have reduced their coronary risk factors, lowered their blood pressure and
decreased their need for blood pressure and diabetes medications.

*We have a program available for everyone, no matter how little or how much
weight you wish to lose.

*What you can expect from us: our commitment to you: We care about the
longevity and quality of your life. By losing weight now, you can increase both
of these.

*What we will ask of you: THE THREE COMMITMENTS

(Note to educators: Refer to the What, Why, and How expansion on Attendance,
Record Keeping, and Maintenance in "The General Program foundations, Fasting
Foundations of Week 1")

1. Attend Weekly (and why this is important)

A. To obtain the information you need

B. For support

C. For medical supervision, if necessary

D. To obtain your supplement/entrees

E. The data shows that people must attend in order to be successful
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(Note: It is important that you spend enough time on this commitment so that
patients understand how critical attendance is for their success). Please be sure to
repeat the following sentence verbatim:

"WEEKLY ATTENDANCE IS IMPORTANT ENOUGH THAT WE HAVE A
POLICY REGARDING THIS AND MAY NEED TO DISCONTINUE THE
PROGRAM FOR PATIENTS WHO DON'T ATTEND."

2. Record Keeping (and why this is important)
“This is a tool to use that will help you learn self-management and also help us to
coach you."

(Note: No further expansion on this commitment is really necessary.)

3. Attend Maintenance (and why this is important; very little expansion is
necessary, because attendance has already been discussed.)

*CLOSING THE ORIENTATION:

1. Those who are ready to make your appointment, we have clinical times
available; please see RN to make your first appointment.

2. If you have any questions or concerns before making your appointment, we
will be happy to meet with you individually and address them.

3. Thank you for coming.
MEDICAL OUTLINE/SCRIPT FOR PATIENT ORIENTATION

1. Introduction - introduce yourself and include information about your practice
area and experience. Include your personal reasons for doing this type of
work, e.g. frustration with trying to help patients in private practice lose
weight and not having an effective method.

II. The health risks of obesity. Why lose weight?

NOTE: Remember that the people attending the orientation may present a range
of weight loss needs from 10-100+ lb. The HMR program options offer an
effective prevention and treatment for the health consequences of being
overweight.
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The associated health risks include hypertension, diabetes, orthopedic
problems, increased risk of developing cardiovascular disease, increased risk
of stroke, complications with surgery and childbirth, cancers, and gout.

Being 40 or more pounds overweight increases the risk of sudden death in the
under age 65 population by 1200%.

Two thirds of all diabetics are overweight. With weight loss, two thirds of
diabetes would be eliminated.

Hypertension develops up to 5-10 times more often in individuals who are
20% or more over ideal body weight.

(Flipside) For those of you who have a smaller amount to lose, you may not
have these health risks now. However, people tend to gain weight as they get
older, and we recommend taking the weight off now to prevent these
problems from developing.

Medical safety and effectiveness of the Very Low Calorie Diet

Why is it safe?

The quality of the VLCD

Evolution: *early - total fasting or starvation which was unsafe; patients did
not feel well and had no energy

ly 1970's - progressed to fasting with supplement but the quality of the
ucts was inferior
ay - high quality supplements associated with medical supervision and

effective education for people with 40-50 or more pounds to lose; high quality
supplements at a higher calories level or combined with food entrees for people

with

b.

1.
2.

smaller amounts of weight to lose.
The VLCD is the treatment of choice if the following criteria are met:

The program is medically supervised.

The program includes an intensive and effective educational component.
The program uses a high quality dietary supplement which provides protein
with a superior amino acid profile and meets all of the Recommended Daily
Allowances for nutrients.
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¢. Nutritional content

1. High quality protein derived from milk and egg white with a superior amino
acid profile.

2. 79 grams of carbohydrate, more than any of the leading, supplements,
preserves muscle tissue and reduces nutrient loss; keeps energy level up.

3. 150 % of the RDA for most nutrients.

4. Taste is preferable to other products.

2. The medical supervision makes it safe.

a. Some people will not be able to be on the low calorie diet right now because
of contraindications - pregnancy or lactation. Some medical conditions will
need to be evaluated individually such as recent heart attacks or strokes,
recent surgeries, kidney disease, etc. but individuals with these conditions
probably can participate on the diet.

b. Every individual receives initial screening including blood tests and health
history to determine if he/she needs medical supervision. Anyone who is
more than 40-50 Ib. overweight will need medical supervision, but people
who have less weight to lose may not need medical supervision if they do not
have health risks.

c. If you do not require medical supervision, you will be taking a minimum of
800 calories a day of the supplement or the supplement and HMR entrees.
You will have an appointment with the nurse for baseline lab work and a
health history review and the physician and nurse will review these and make
the decision that you can diet without medical supervision.

d. If you need medical supervision because of your weight or medical
conditions, you will receive a complete physical exam before starting and will
see the physician and nurse weekly, have blood drawn every 2 weeks and
periodic EKGs done.

e. Each individual must take the recommended amount of supplement or
supplement and entrees in order to get adequate nutrition and be medically
safe. So that we know that you always have enough supplement to take the
recommended amount, we require that you purchase 2 boxes each week if you
are on the VLCD.

f.  Each individual must attend every week for the Behavioral class and medical
supervision. As has been mentioned before in this orientation we cannot
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stress enough how critical your attendance is whether you are medically
supervised or not.

The staff are on call for any medical problems that are related to the diet.

We will work cooperatively with your primary care physician and send
periodic letters with lab test results.

Why is it effective?

Safe, rapid weight loss (3-6 Ibs. per week for people on VLCD)
(2-4 1bs. per week for people on LCD)
Significant health benefits

Decrease blood pressure and reduce or eliminate medicines.

Decrease blood glucose and reduce or eliminate insulin.

Reduce risk of heart disease by reducing cholesterol and triglyceride levels.
Improve arthritis by reducing stress on joints.

IV. Possible Side Effects (The major side effect is becoming healthier!)

A.

Rl S

Intro statement: Benefits of losing weight and keeping it off far outweigh the
risk of developing any of the possible sides effects I'm about to present. You
can always expect some physical changes whenever you diet, and you may
have experienced some of these in the past.

The most common are fairly simple to prevent or manage:

Bowel changes - constipation or diarrhea
Dizziness

Headache

Fatigue

These physical changes are fairly simple to prevent or manage by taking plenty of
fluids (2-3 quarts/day) and taking additional fiber in the form of bran or
metamucil.

C.

1.

Less common

Temporary hair thinning may occur after more than 40 Ibs. of weight loss and
will reverse after refeeding.

Gallbladder problems (Suggested Statement To Make):

There is a short term increased risk for developing gallbladder problems.
People who are overweight are at increased risk for gallbladder disease and
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when people are dieting (no matter what kind of diet) they experience an
increased risk of developing gallstones. However, by losing the weight, the
overall risk of developing gallbladder disease is much reduced. We manage
this possible side effect by recommending careful, supervised refeeding, slow
introduction to foods, and caution about eating foods with high fat.

V. Summary
A. Obesity carries significant medical risks.

B. The VLCD is the treatment of choice and it is safe and effective with medical
screening and supervision. The VCLD and LCD programs are successful
because they combine complete nutrition with lifestyle change and risk factor
management education.

C. What makes this program different is how effective it is in teaching you how
to keep the weight off.

OPERATIONS SCRIPT FOR PATIENT ORIENTATION

Many people are not aware of their medical risk factors when they go on a diet.
HMR performs an assessment of your medical condition as a part of the induction
to the program. As you know, commercial programs do not generally do any
screening or medical tests prior to enrollment nor do they provide ongoing medical
monitoring of their clients. Many of those people do not even know they have a
serious medical condition. This is one of the reasons many of the commercial
programs are under investigation by the congressional subcommittee in Washing-
ton, D.C.

Insert a similar story: For example, one of our clients female, 30 years old, 60
pounds overweight, discovered diabetes on induction. She was cleared by our
medical director to start the Very Low Calorie Diet with medical supervision. No
medications were required, she lost the weight and is doing fine

HMR HAS TWO DISTINCTIONS: (USE THE CHARTS IF AVAILABLE)
MEDICALLY SUPERVISED MEDICALLY UNSUPERVISED

Min. 520 cal/day Min. 800 cal/day
Supplement or Suppl/Entrees Supplement or Suppl/Entrees
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INDUCTION

You will have a medical screening tailored to your specific medical needs. If you
are over 30% BMI, you will have a complete blood chemistries, EKG,
comprehensive physical examination. If you are below 30% BMI, you will have
blood chemistries done. The fees will be based on the services rendered.

Above 30% BMI $190.00 Induction, below 30% BMI $235.00 induction with
Services included. More of the fees are paid up front in the $235.00 charge. T'll
explain more fully:

WEIGHT LOSS PHASE

The weight loss phase includes weekly weigh-in, and weekly 90 minute educa-
tional group. Medically supervised patients are seen by the program RN and MD
weekly and have blood chemistries every other week, EKG's approximately every
35 Ibs. of weight loss/or/12 weeks.

Insurance coverage is also a factor for most people (medically monitored) reducing
the cost of the program. According to a recent survey 63.5% of our people in the
program are receiving insurance reimbursement (from 80-100%).

Some insurance companies provide reimbursement for patients with medical
diagnoses such as diabetes or hypertension. Insurance carriers are inconsistent
regarding claim payments for weight management. Due to the wide variety of
insurance coverages, each patient is responsible for obtaining insurance
reimbursement from his/her insurance company. HMR will help by providing
necessary letters, reports and physician referral letters. Submission of the charges
is really the only way to find out if you will receive insurance reimbursement.
(STORY) I had two patients who both had the same insurance and same diagnosis.
One was covered, one was not. We made several submissions of letters and
information and finally they did cover the patient.

Often it can take time and patients should be viable for several weeks in waiting
for insurance reimbursement to occur. We do not accept Medicaid patients at this
time. We also have a national agreement with Travelers as a weight management
provider. However, all the same requirements must be met. (i.e. Diagnosis,
contract differs from individual to individual.)

The weekly visit (including blood work) is $65.00 per week. This is paid monthly
(or our 4 week cycle we call it). This system is set up to aid with attendance. As
you may have guessed, attendance in any weight management program is critical
for successful weight loss and weight management. It is for that reason, missed
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visits are not credited and no medical receipts are given. This can effect your
being reimbursed since you will have paid for the service. It is HMR's attendance
practice and we are firm about it. Missed visits must be made up within the week.
Serious medical absences will be accepted. HMR can get these successful
statistics and one of the reasons is the commitment around attendance.

DIET

Average cost per meal is $1.40-3.50 depending on if you are taking supplement
or entrees, about $7-14.00 per day. All supplement and entrees are purchased and
dispensed weekly. That $1.40-3.50 per meal is your complete diet. That makes
it convenient, no additional shopping and they travel with you great for work or
travel. You will be spending less on food on this program than you are now.
According to the USDA, the average working adult spends about $72.00 per week
on food and food related items. This may be subject to regional difference, but
when you start to add up the 3 dinners out, lunches, wine with dinner, etc. you can
see where it is not surprising some of our groups tell us they actually saved money
during the weight loss phase.

MAINTENANCE

Our maintenance phase of 18 months is designed for your long term success in
weight management. The maintenance phase of the program is critical, especially
for those with significant amounts of weight to lose and keep off. If you are
transitioning from the medically monitored weight loss to maintenance (goal
weight) you will be paying $250.00 per month (every 4 weeks). You pay that fee
for 4 months and then you are totally paid up for the remaining 14 months. In this
way you can attend as often as you like.

According to recent patient surveys most patients have tried at least 3 other
programs and may have been unsuccessful in keeping all the weight off.

We are sure that with our coaching and support and individual focus we can help
you become successful in keeping your weight off. We will work with you on
teaching you how to keep the weight off and practice some simple lifestyle
changes. You learn about shopping in grocery stores, reading labels, calculating
your physical activity, etc. Weight management is a skill acquisition.

The unsupervised maintenance phase is a minimum of six months. We offer an
incentive for the unsupervised maintenance patient $100 off the regular $300.00
fee if the amount is paid in full at the induction phase. Again, the unsupervised
maintenance term is 6 months. Having worked with hundreds (or whatever your
local experience is) of patients we are confident that we have a maintenance
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program that can be tailored to your needs. Some patients want to have a longer
term commitment and we can accommodate that.

In Summary, the HMR program can cost less than commercial programs who offer
less services. We have successful patient data unrivaled by any other program.
In addition, as I mentioned, HMR can often be covered by insurance companies.

RECOMMENDATIONS:

1. Offer discounts to multiple family members

2. Offer discounts to hospital/center you work with

3. Note tax deduction discount can often apply
See the orientation packet materials.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof and the respondent having been furnished thereafter with a
copy of a draft of complaint, which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violation of the Federal Trade Commission Act and,

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, and having duly
considered the comment filed thereafter by an interested person
pursuant to Section 2.34 of its Rules, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent Health Management Resources Corp., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Nevada, with its office and
principal place of business at 59 Temple Place, Boston, MA.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

DEFINITION

For purposes of this order, “competent and reliable scientific
evidence” shall mean those tests, analyses, research, studies, surveys
or other evidence conducted and evaluated in an objective manner
by persons qualified to do so, using procedures generally accepted
in the relevant profession or science to yield accurate and reliable
results.

It is ordered, That respondent HMR, a Nevada corporation, its
successors and assigns, officers, representatives, agents, and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the advertising, promotion,
offering for sale, or sale of any weight loss or weight control
product, program or service, in or affecting commerce, as
“commerce” 1s defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Making any representation, directly or by implication,
regarding the safety of any very-low-calorie diet (“VLCD”) program
(providing 800 calories or less per day), unless respondent clearly
and prominently discloses in close proximity to any such
representation that physician monitoring is required to minimize the
potential for health risks;

B. Misrepresenting any health risk of any VLCD diet program;

C. Making any representation that the HMR VLCD program is
widely accepted by the medical profession as a whole or is
considered to be the preferred treatment by most medical experts, or
making any other representation regarding the extent to which a diet
program, or any aspect thereof, is accepted, recognized or preferred
by medical experts unless, at the time of making any such
representation, respondent possesses and relies upon a reasonable
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basis consisting of competent and reliable evidence substantiating
any such representation;

D. Misrepresenting the likelihood that patients in any of respon-
dent’s diet programs will regain all or any portion of lost weight;

E. Making any representation, directly or by implication, about
the success of patients on any diet program to achieve or maintain
weight loss or weight control unless, at the time of making any such
representation, respondent possesses and relies upon a reasonable
basis consisting of competent and reliable scientific evidence
substantiating the representation, provided, however, that for any
such representation that:

1) Any weight loss achieved or maintained through any diet
program is typical or representative of all or any subset of patients
using the program, said evidence shall, at a minimum, be based on
a representative sample of: (a) all patients who have entered the
program, where the representation relates to such persons; or (b) all
patients who have completed a particular phase of the program or
the entire program, where the representation only relates to such
persons, and

2) Any weight loss is maintained long-term, said evidence shall,
at a minimum, be based upon the experience of patients who were
followed for a period of at least two years after completion of
respondent’s program (including any periods of participation in
active maintenance); and

3) Any weight loss is maintained permanently, said evidence
shall, at a minimum, be based upon the experience of patients who
were followed for a period of time after completing the program that
is either: (a) generally recognized by experts in the field of treating
obesity as being of sufficient length to constitute a reasonable basis
for predicting that weight loss will be permanent or (b) demonstrated
by competent and reliable survey evidence as being of sufficient
duration to permit such a prediction;

F. Representing, directly or by implication, that any patients of
any diet program have successfully maintained weight loss, unless
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respondent discloses, clearly and prominently, and in close proximi-
ty to such representation:

(1) The following information:

(a) The average percentage of weight loss maintained by those
patients,

(b) The duration, over which the weight loss was maintained,
measured from the date that patients ended the active weight loss
phase of the program, provided, however, that if any portion of the
time period covered includes participation in respondent’s
maintenance program(s) that follows active weight loss, such fact
must also be disclosed, and

(c) If the patient population referred to is not representative of
the general patient population for that program, the proportion of the
total patient population in respondent’s programs that those patients
represent, expressed in terms of a percentage or actual numbers of
patients, or the statement: “HMR makes no claim that this [these]
result[s] is [are] representative of all patients in the HMR program;”
and

(2) The statement:

“For many dieters, weight loss is temporary.” Provided, however, that, respondent
shall not represent, directly or by implication, that the above-quoted statement
does not apply to dieters in respondent's diet programs;

G. Making any representation about the efficacy of any other
diet program or programs, unless at the time of making such
representation, respondent possesses and relies upon a reasonable
basis for making such representation. Such reasonable basis shall
consist of a competent and reliable scientific study or studies of such
other diet program or programs substantiating the representation;

H. Making comparisons between the efficacy of respondent’s
diet program or programs and the efficacy of any other diet program
or programs, unless at the time of making such representation,
respondent possesses and reliesupon a reasonable basis for making
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such representation. Such reasonable basis shall consist of a
competent and reliable scientific study or studies substantiating the
representation in terms of both the efficacy of respondent’s diet
program or programs and the efficacy of the diet program or
programs with which the comparison is made.

IL.

It is further ordered, That respondent shall notify the
Commission at least thirty (30) days prior to the effective date of
any proposed change in the corporate respondent such as
dissolution, assignment, or sale resulting in the emergence of a
successor corporation(s), the creation or dissolution of subsidiaries,
the filing of a bankruptcy petition, or any other change in the
corporation(s) that may affect compliance obligations arising out of
this order.

II1.

It is further ordered, That respondent shall maintain for a period
of three (3) years after the date the representation was last made, and
make available to the Federal Trade Commission staff upon request
for inspection and copying, all materials possessed and relied upon
to substantiate any claim or representation covered by this order, and
all test reports, studies, surveys or information in its possession or
control or of which it has knowledge that contradict, qualify or call
into question any such claim or representation.

Iv.

It is further ordered, That respondent and its successors or
assigns, shall forthwith distribute a copy of this order to each of its
officers, agents, representatives, independent contractors and
employees, including participating hospitals or clinics, that are
engaged in the preparation and placement of advertisements or
promotional materials, who communicate with patients or
prospective patients, or who have any responsibilities with respect
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to the subject matter of this order, and, for a period of ten (10) years
from the date of entry of this order, distribute same to all of
respondent’s future officers, agents, representatives, independent
contractors and employees having said responsibilities.

V.

It is further ordered, That respondent and its successors or
assigns shall, within thirty (30) days after service of this order,
advise physicians, hospitals and clinics using the HMR diet program
that advertising previously furnished by respondent for their use, and
brochures, pamphlets, booklets and other materials previously
provided by respondent to physicians, hospitals and clinics for
dissemination to patients and prospective patients, shall not be
further used by those physicians, hospitals and clinics where that
advertising or other materials would violate this order. If, after
providing the notification required by the first sentence in this
paragraph, respondent becomes aware that any physician, hospital
or clinic using the HMR diet program, uses advertising or other
materials previously furnished by respondent that would violate this
order, respondent shall again communicate with that physician,
hospital or clinic in an attempt to ensure that such advertising or
other materials shall not be further used by said physician, hospital
or clinic.

VI

It is further ordered, That respondent and its successors or
assigns shall, within sixty (60) days after service of this order, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which they have complied with this order.

Commissioner Owen dissenting with respect to the numerical
disclosure requirements for short radio and television advertise-
ments.
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IN THE MATTER OF

DEMERT & DOUGHERTY, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3456. Complaint, Aug. 17, 1993--Decision Aug. 17, 1993

This consent order prohibits, among other things, an Illinois-based corporation,
that manufactures and sells consumer hair-care products, from making
unsubstantiated environmental representations about any product it markets,
whether under its own name or a private label.

Appearances

For the Commission: C. Steven Baker and John C. Hallerud.
For the respondent: Mirchell Goldsmith, Shefsky & Froelich,
Ltd., Chicago, IL.

COMPLAINT

The Federal Trade Commission, having reason to believe that
DeMert & Dougherty, Inc., a corporation, hereinafter sometimes
referred to as respondent, has violated provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent DeMert & Dougherty, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Illinois with its office and principal
place of business at Five Westbrook Corporate Center, Suite 900,
Westchester, I1linois.

PAR. 2. Respondent is, and has been, engaged in the business
of manufacturing, offering for sale, promoting, distributing and
advertising certain consumer hair care products to the public,



842 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 ET.C.

including All Set Hair Spray, that contain the volatile organic
compounds (“VOC’s”) propane, butane, isobutane and alcohol.

PAR. 3. Respondent’s acts or practices, including those alleged
in this complaint, are, and have been, in or affecting commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. 44,

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertising, including product labeling, and other
promotional materials for respondent's products, including, but not
necessarily limited to, the attached Exhibit A.

The product labeling on cans of All Set hair spray has included
the following statement:

ENVIRONMENTALLY SAFE

PAR. 5. Through the statement referred to in paragraph four in
product labeling, respondent has represented, directly or by
implication, that respondent’s hair spray products do not contain any
ingredients that harm or damage the environment.

PAR. 6. Through the use of the statement contained in the
advertising referred to in paragraph four, including but not
necessarily limited to the product label attached as Exhibit A,
respondent has represented, directly or by implication, that, at the
time that it made the representation set forth in paragraph five, it
possessed and relied upon a reasonable basis that substantiated such
representation.

PAR. 7. In truth and in fact, at the time respondent made the
representation set forth in paragraph five, respondent did not possess
and rely upon a reasonable basis that substantiated such representa-
tion. Therefore, the representation set forth in paragraph six was,
and is, false and misleading.

PAR. 8. Respondent’s acts and practices as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act, 15 U.S.C. 45(a).
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comment filed thereafter by an interested person pursuant to Section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Section 2.34 of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings and
enters the following order:

1. Respondent DeMert & Dougherty, Inc., is an Illinois
corporation with its office and principal place of business at Five
Westbrook Corporate Center, Suite 900, Westchester, 1llinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

1. The term “Volatile Organic Compound” (“VOC”) means any
compound of carbon which participates in atmospheric photo-
chemical reactions as defined by the U.S. Environmental Protection
Agency at 40 CFR 51.100(s), and as subsequently amended. When
the final rule was promulgated, 57 Fed. Reg. 3941 (February 3,
1992), the EPA definition excluded carbon monoxide, carbon
dioxide, carbonic acid, metallic carbides or carbonates, ammonium
carbonate and certain listed compounds that the EPA has determined
are of negligible photochemical reactivity.

2. The term “product” means any product that is offered for
sale, sold or distributed to the public by respondent, its successors
and assigns, under the “All Set” brand name or any other brand
name of respondent, its successors and assigns; and also means any
product sold or distributed to the public by third parties under
private labeling agreements with respondent, its successors and
assigns.

3. The term “competent and reliable scientific evidence” shall
mean tests, analyses, research, studies or other evidence based on
the expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons qualified
to do so, using procedures generally accepted in the profession to
yield accurate and reliable results.

It is ordered, That respondent DeMert & Dougherty, Inc., a
corporation, its successors and assigns, and its officers, and
respondent’s representatives, agents, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising, promotion,
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offering for sale, sale, or distribution of any product containing any
volatile organic compound, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, in any manner, directly
or by implication, through the use of such terms as “environmentally
safe,” or any other term or expression, that any such product will not
harm the atmosphere or the environment, unless at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence that substantiates the
representation.

IIL.

It is further ordered, That respondent DeMert & Dougherty,
Inc., a corporation, its successors and assigns, and its officers, and
respondent’s representatives, agents, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising, promotion,
offering for sale, sale, or distribution of any product, in or affecting
commerce, as ‘commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing,
in any manner, directly or by implication, that any product offers
any environmental benefit, unless at the time of making such
representation, respondent possesses and relies upon competent and
reliable scientific evidence that substantiates the representation.

III.

It is further ordered, That nothing in this order shall prohibit
respondent from using any of the terms cited in part I, or similar
terms or expressions, or from making representations cited in part II,
if necessary to comply with any federal rule, regulation, or law
governing the use of such terms in advertising or labeling.



DEMERT & DOUGHERTY, INC. 847

841 Decision and Order

IV.

It is further ordered, That nothing in this order shall prohibit
respondent from depleting its inventory of products bearing labeling
otherwise prohibited by this order and existing on the date that this
order is signed, in the normal course of business, including
converting existing inventory to finished goods, provided that no
such existing inventory is shipped later than 120 days after the date
that this order becomes final; provided, however, that nothing in this
paragraph shall prohibit respondent from shipping existing inventoiy
of products bearing labeling claims otherwise prohibited by this
order, so long as stickers are placed over such claims or the
prohibited claims are obscured in some other way; provided further
that nothing in this paragraph shall create any obligation on behalf
of respondent to remove or to obscure labeling claims from products
shipped in conformity with this paragraph that are no longer in the
possession, custody, or control of respondent.

V.

It is further ordered, That for five years after the last date of
dissemination of any representation covered by this order, respon-
dent, or its successors and assigns, shall maintain and upon request
make available to the Federal Trade Commission for inspection and

copying:

1. All materials that were relied upon in disseminating such
representation; and

2. All tests, reports, studies, surveys, or other materials in re-
spondent’s possession or control that contradict, qualify, or call into
question any such representation or the basis relied upon for such
representation, including complaints from consumers.
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VI

It is further ordered, That respondent shall distribute a copy of
this order to each of its operating divisions and to each of its
officers, agents, representatives, or employees engaged in the
preparation and placement of advertisements, promotional materials,
product labels or other such sales materials covered by this order.

VIL

It is further ordered, That respondent shall notify the
Commission at least thirty (30) days prior to any proposed change
in the corporation such as a dissolution, assignment, or sale resulting
in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations under this order.

VIIL

It is further ordered, That respondent shall, within sixty (60)
days after service of this order upon it, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order. :



INSTITUT MERIEUX S.A. 849

849 Interlocutory Order

IN THE MATTER OF

INSTITUT MERIEUX S.A.
Docket C-3301. Interlocutory Order, August 17, 1993

ORDER VACATING ORDER TO SHOW CAUSE

On March 9, 1993, the Commission issued an order to show
cause why the proceeding in Docket No. C-3301 should not be
reopened to modify the August 6, 1990 consent order against
respondent Pasteur Merieux Serums et Vaccins S.A., formerly
known as Institut Merieux S.A. (“Merieux”), by setting aside the
provisions pertaining to respondent’s obligation to lease the
Connaught Bio Sciences, Inc. rabies vaccine business (“March 9
Order to Show Cause”). By order dated April 23, 1993, the
Commission authorized North American Vaccine, Inc. (“North
American Vaccine”) to file a brief amicus curiae presenting its
views as to this show cause proceeding. The Commission has
received North American Vaccine’s brief as well as responsive
submissions from Commission counsel and Merieux.

The Commission’s March 9 Order to Show Cause was based on
its assessment at that time that there did not “appear to be any
potential lessee that is interested in the rabies vaccine business or
that is likely to receive the necessary governmental approvals” and
that “accomplishment of the required lease is, for all practical
purposes, a virtual impossibility, despite respondent’s good faith
efforts to comply with the order.” March 9 Order to Show Cause at
2. Subsequently, however, North American Vaccine has come
forward to express its interest in leasing the Connaught rabies
vaccine business, stating that it is “committed to moving forward
with negotiations.” North American Vaccine Amicus Brief at 22
(May 21, 1993). Respondent Merieux asserts that North American
Vaccine has failed to demonstrate a likelihood that it can acquire
and operate Connaught’s rabies vaccine business and argues that the
consent order should be modified in accordance with the March 9
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Order to Show Cause. However, Commission counsel state that
North American Vaccine's brief “adequately demonstrates that
[North American Vaccine] is an interested, serious, and potentially
acceptable candidate to lease the Connaught rabies vaccine
business.” Commission Counsel’s Response to Brief of North
American Vaccine at 3 (June 2, 1993). Commission counsel further
argue that North American Vaccine’s demonstration “is sufficient
to raise issues of compliance under the final order in this matter,
which, in accordance with the Commission’s Rules of Practice,
should be resolved in a nonadjudicative setting.” Id. Commission
counsel have moved that the March 9 Order to Show Cause be
vacated and that this proceeding be terminated.

Based on the submissions by the parties and the brief amicus
curiae, the Commission is not prepared to determine at this time that
the August 6, 1990 consent order should be reopened and modified
as contemplated in the March 9 Order to Show Cause. The
Commission has considered Commission counsel’s motion and has
determined that it should be granted. This conclusion 1s not meant
to preclude reopening and modification of the consent order at a
later date if warranted by then-existing circumstances.

Accordingly, it is ordered, that the Order to Show Cause issued
on March 9, 1993, be and it hereby is vacated and that this show
cause proceeding be and it hereby is terminated.

Commissioner Owen dissenting.

DISSENTING STATEMENT OF COMMISSIONER DEBORAH K. OWEN

When 1 dissented from the Commission’s vote to issue the
consent order as final in August 1990, I expressed in detail my
concerns with the government enforcement action in this matter. I
noted that this matter raised serious questions as to the judicious
exercise of our prosecutorial discretion, and potential, grave
complications stemming from the remedies provided in the consent
order. For separate reasons, I now dissent from the Commission’s
determination to vacate the Order to Show Cause that would have
set aside the requirement that respondent lease on a long-term basis
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Connaught Bio Sciences, Inc.’s rabies vaccine business.! In my
view, North American Vaccine, Inc. (“NAV”) has failed to provide
sufficient evidence to meet its burden of showing cause why the
consent order in this matter should not be modified.

The Commission’s Order to Show Cause, issued five months
ago, noted that the costs to respondent of further divestiture efforts
are an “inequitable and unbargained-for element of the consent
order.” Order to Show Cause, March 9, 1993, at 2. Under the
consent order, respondent was required to lease Connaught’s rabies
vaccine business by January 15, 1991.> The order provides for the
appointment of a trustee to lease the business within an additional
nine-month period, in the event respondent failed to accomplish the
lease within three months. Thus, the divestiture period could have
terminated as early as October 15, 1991.> Respondent has described
in its nine interim compliance reports submitted to the Commission
its on-going efforts to accomplish the lease agreement required by.
the order, including all contacts and negotiations with interested
parties concerning the vaccine business. Despite these efforts,
respondent has been unable to accomplish the divestiture mandated
by the consent order.* 1 fear that the Commission’s determination
to vacate its Order to Show Cause will further delay, for an
indefinite period, a final resolution to this matter, which has already
languished for nearly three years.

In my judgment, NAV has failed to meet its burden of showing
cause why the consent order should not be modified. It has failed
adequately to explain its untimely expression of interest in the
divestiture assets, made almost two and one-half years after the

See subparagraphs I(3), (4), and (5); and paragraphs II; I11; IV; V; VI; VII; VIII; IX; and XI(A)
of the consent order in Docket No. C-3301.

The order became final on October 15, 1990 and provided that respondent Merieux must lease
the rabies vaccine business within three months.

Section VI(B) of the consent order permits a three-month extension of the divestiture period;
however, the circumstances in this case did not trigger this extension.

4 - , — .
Commission counsel's determination that the appointment of a trustee would not serve the

interests of the Commission attests to respondent’s good faith effort to comply with the relevant order
provisions and the fact that its inability to locate a lessee results from circumstances beyond its control.



852 FEDERAL TRADE COMMISSION DECISIONS

Dissenting Statement 116 F.T.C.

consent order became final and was widely reported in the trade
journals and other media in Canada and the United States. Further,
in my view, none of NAV’s submissions in this proceeding satisfy
its burden of overcoming the public interest considerations which
underlie the Commission’s Order to Show Cause. NAV’s
self-interested generalizations concerning its capability to operate
the rabies vaccine business have not been sufficiently substantiated
so as to outweigh the various factors which prompted the
Commission to initiate this proceeding to relieve respondent of the
divestiture obligation. These include respondent’s good faith efforts
to accomplish the lease requirements, and the futility of further
costly efforts by respondent. Indeed, it is hard to imagine why any
company would choose to enter into a similar settlement. This case
serves as notice that the Commission will permit the final resolution
of a seemingly endless matter to be derailed by any suitor, even of
questionable qualification, which might interject itself into the
process at the last minute, after years of silence.

For these reasons, I dissent from the Commission’s deter-
mination to vacate its Order to Show Cause in this matter.
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IN THE MATTER OF

NATIONWIDE INDUSTRIES, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3457. Complaint, Aug. 26, 1993--Decision, Aug. 26, 1993

This consent order prohibits, among other things, a North Carolina-based
manufacturer of automotive maintenance and cleaning products from making
false and misleading environmental claims by represent’ ~. through the use
of certain terms, that any product containing a Clas. ¥ or Class II
ozone-depleting substance, will not deplete, destroy, or otherwise adversely
affect ozone in the upper atmosphere, and also prohibits the respondent from
representing that any of its products offer any environmental benefit, unless
the respondent possesses competent and reliable scientific evidence that
substantiates such representation.

Appearances

For the Commission: Michael Dershowitz and Kevin M. Bank.
For the respondent: Laura Luger, Moore & Van Allen, Durham,
N.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Nationwide Industries, Inc., a corporation, hereinafter sometimes
referred to as respondent, has violated the provisions of the Federal
Trade Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent Nationwide Industries, Inc. is a
Pennsylvania corporation, with its office and principal place of
business located at 2200 West Main Street, Suite 3000, Durham,
North Carolina.
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PAR. 2. Respondent has advertised, offered for sale, sold and
distributed certain automotive aerosol products to the public,
including Snap Fix-a-Flat and Snap Super Fix-a-Flat, which contain
the chemicals 1,1,1-trichloroethane and chlorodifluoromethane
(HCFC-22) (hereinafter “respondent’s products”).

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated product labeling, advertisements and promotional
materials for its products, including but not necessarily limited to,
the attached Exhibits A through C.

The aforesaid product labeling (Exhibits A and B) includes the
following statements on the front panel of the aerosol container:

(1) No CFC’s Environment Friendly
(2) No CFC’s Environmentally Formulated

The aforesaid product labeling includes the following statements
on the back panel of the aerosol container:

(3) Non-flammable and environment friendly. Contains no chlorofluoro-

carbons.
(4) Non-flammable and environmentally formulated. Contains no CFC’s or

Volatile Organic Compounds (VOC’s).

PAR. 5. Through the statements referred to in paragraph four
(1) - (4) in product labeling and advertisements (Exhibits A and B),
respondent has represented, directly or by implication, that:

1. There are no ingredients in respondent’s products which are
damaging to the environment.

2. Because respondent’s products contain no CFCs (chlorofluo-
rocarbons), respondent’s products do not harm the environment.

PAR. 6. Through the statements referred to in paragraph four (4)
on the back panel of the aerosol container (Exhibit B), respondent
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has also represented, directly or by implication, that because respon-
dent’s products do not contain CFCs (chlorofluorocarbons) or VOCs
(volatile organic compounds), respondent’s products do not harm the
environment. '

PAR. 7. The aforesaid promotional materials (Exhibit C)
include the following statement:

Formulated to help preserve our environment.

PAR. 8. Through the use of the statement referred to in para-
graph seven in its promotional materials (Exhibit C), respondent has
represented, directly or by implication, that use of respondent’s
products helps preserve the environment.

PAR. 9. In truth and in fact, respondent’s products contain
ozone-depleting ingredients, 1,1,1-trichloroethane and chlorodi-
fluoromethane (HCFC-22), which harm or cause damage to the
environment by contributing to the depletion of the earth’s ozone
layer. Therefore, the representations set forth in paragraphs five, six
and eight were, and are, false and misleading.

PAR. 10. Through the statements and representations referred
to in paragraphs five, six and eight, respondent has represented,
directly or by implication, that at the time respondent made such
representations, respondent possessed and relied upon a reasonable
basis for such representations.

PAR. 11. In truth and in fact, at the time respondent made such
representations, respondent did not possess and rely upon a
reasonable basis for such representations. Therefore, the representa-
tion set forth in paragraph ten was, and is, false and misleading.

PAR. 12. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT C
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the above
caption, and the respondent having been furnished thereafter with a
copy of a draft complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

I. Respondent Nationwide Industries, Inc. (“Nationwide”) is a
Pennsylvania corporation with its office and principal place of
business at 2200 West Main Street, Suite 3000, Durham, North
Carolina.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

“Class I ozone depleting substance” means a substance that
harms the environment by destroying ozone in the upper atmosphere
and is listed as such in Title 6 of the Clean Air Act Amendments of
1990, Pub. L. No. 101-549, and any other substance which may in
the future be added to the list pursuant to Title 6 of the Act. Class
1 substances currently include chlorofluorocarbons, halons, carbon
tetrachloride and 1, 1, 1-trichloroethane.

“Class II ozone depleting substance” means a substance that
harms the environment by destroying ozone in the upper atmosphere
and is listed as such in Title 6 of the Clean Air Act Amendments of
1990, Pub. L. No. 101-549, and any other substance which may in
the future be added to the list pursuant to Title 6 of the Act. Class
II substances currently include hydrochlorofluorocarbons.

L.

It is ordered, That respondent Nationwide Industries, Inc.
(hereinafter “Nationwide”), a corporation, its successors and assigns,
and its officers, representatives, agents, and employees, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, labeling, offering for sale, sale, or
distribution of any product, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, through the use of such
terms as ‘no CFCs,” “CFC free,” “no CFCs, environment friendly,”
“no CFCs, environmentally formulated,” “formulated to help
preserve the environment,” “ozone safe,” “ozone friendly,” or any
substantially similar term or expression, or, by words, depictions, or
symbols, directly or by implication, that any such product containing
any Class I or Class II ozone depleting substance will not deplete,

PN TS
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destroy, or otherwise adversely affect ozone in the upper atmos-
phere.

II.

It is further ordered, That respondent Nationwide, a corporation,
its successors and assigns, and its officers, representatives, agents,
and employees, directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising,
labeling, offering for sale, sale, or distribution of any product, in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing,
directly or by implication, by words, depictions or symbols that any
product offers any environmental benefit, unless at the time of
making such representation, respondent possesses and relies upon a
reasonable basis, consisting of competent and reliable scientific
evidence that substantiates such representation. To the extent such
evidence consists of scientific or professional tests, analyses,
research, studies, or any other evidence based on expertise of
professionals in the relevant area, such evidence shall be “competent
and reliable” only if those tests, analyses, research, studies, or other
evidence are conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted by
others in the profession to yield accurate and reliable results.

II1.

It is further ordered, That for three years from the date that the
representations to which they pertain are last disseminated,
respondent shall maintain and upon request make available to the
Federal Trade Commission for inspection and copying:

1. All materials that respondent relied upon in disseminating
any representation covered by this order.

2. All tests, reports, studies or surveys in respondent’s posses-
sion or control that contradict, qualify, or call into question such
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representation or the basis upon which respondent relied for such
representation.

IV.

It is further ordered, That respondent shall distribute a copy of
this order to each of its operating divisions and to each of its
officers, agents, representatives, or employees engaged in the
preparation and placement of advertisements, promotional materials,
product labels or other such sales materials covered by this order.

V.

It is further ordered, That respondent shall notify the Commis-
sion at least thirty (30) days prior to any proposed change in the
corporation such as a dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may
affect compliance obligations under this order.

VL

It is further ordered, That respondent shall, within sixty (60)
days after service of this order upon it, and at such other times as the
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF

DETROIT AUTO DEALERS ASSOCIATION, INC,, ET AL.
Docket 9189. Interlocutory Order, August 30, 1993

ORDER

Counsel for the General Motors and Lincoln Mercury respon-
dents have moved that the complaint against ten respondents be dis-
missed and that their names be removed from the order of February
22, 1989. The assets of the following eight dealerships have been
sold, and their dealership franchises have been terminated: Porter-
field Wilson Pontiac-GMC Truck, Inc., Packer Pontiac Company,
Dexter Chevrolet Company, Walt Lazar Chevrolet, Inc., Crissman
Cadillac, Inc., Roger Rinke Cadillac Company, Avon Lincoln Mer-
cury, Inc., and Barnett Pontiac, Inc. Except for the assets of Roger
Rinke Cadillac Company, which were sold to a related individual
who is subject to the Commission's order, the sales were to unrelated
buyers, and the sellers retained no interest in the assets or dealer-
ships. Two individually named respondents, Harry C. Demorest and
Roger A. Rinke, are deceased. Complaint counsel do not oppose the
motion.

The Commission has considered the motion and determined to
grant it. Accordingly,

It is ordered, That the complaint against Mr. Demorest, Mr.
Rinke, Porterfield Wilson Pontiac-GMC Truck, Inc., Packer Pontiac
Company, Dexter Chevrolet Company, Walt Lazar Chevrolet, Inc.,
Crissman Cadillac, Inc., Roger Rinke Cadillac Company, Avon
Lincoln Mercury, Inc., and Barnett Pontiac, Inc. is hereby dismissed.

It is further ordered, That the order of February 22, 1989, of the
Commission is hereby modified to delete their names.



