1408 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 F.T.C.

IN THE MATTER OF

NUTRI/SYSTEM, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3474. Complaint, Dec. 22, 1993--Decision, Dec. 22, 1993

This consent order prohibits, among other things, a Pennsylvania diet program
company from misrepresenting the performance or safety of any weight-loss
program it offers in the future; requires it to have competent and reliable
scientific evidence to back up future claims it makes about weight loss and
maintenance; requires it to include, in conjunction with maintenance success
claims, the statement “For many dieters, weight loss is temporary”’; requires
it to disclose to its customers that failure to eat all of the food recommended
in the program may put their health at risk; requires it to disclose, if it makes
price representations, either all mandatory fees or a list of the additional
products or services consumers will need to purchase; and requires it to
disclose all material connections between its program and any entity that
endorses or evaluates it.

Appearances

For the Commission: Richard Kelly and Matthew Daynard.
For the respondent: Judith L. Oldham, Collier, Shannon, Scott
& Rill, Washington, D.C. Margaret S. Woodruff, Philadelphia, PA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Nutri/System, Inc., a corporation (“Nutri/System” or “respondent”)
has violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Nutri/System, Inc., is a Pennsyl-
vania corporation, with its office and principal place of business
located at 380 Sentry Parkway, Blue Bell, Pennsylvania.
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PAR. 2. Respondent advertises, offers for sale, sells, and
otherwise promotes throughout the United States weight loss and
weight maintenance services, and products, and makes them avail-
able to consumers at its numerous “Nutri/System Weight Loss
Centers” nationwide. These products include “food” within the
meaning of Sections 12 and 15 of the Federal Trade Commission
Act. Through franchised and company-owned centers, respondent
is engaged, and has been engaged, in the sale and offering for sale
of 1000 to 1500 calorie-a-day weight loss programs to consumers.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for the Nutri/System Weight Loss Pro-
gram, including but not necessarily limited to the attached Exhibits
A through V.

PAR. 5. The advertisements referred to in paragraph four,
including but not necessarily limited to attached Exhibits A-K,
contain the following statements:

A. “With Nutri/System I lost 88 lbs. and maintained it.” (Exhibit A)

B. “When I lost 64 Ibs. with Nutri/System I started wearing a size 10. Two
years later, I still do.” (Exhibit B)

C. “With Nutri/System, I permanently lowered my weight 126 lbs.”
(Exhibit C)

D. “With Nutri/System, I said goodbye to 50 Ibs. forever.” (Exhibit D)

E. “Ilost 110 Ibs., and I really feel good about myself. I will stay this way
the rest of my life. Thanks to Nutri/System, thanks to everybody who has
supported me.” (Exhibit E)

F. “FOR THE FIRST TIME IN MY LIFE I WAS ABLE TO LOSE
WEIGHT AND KEEP IT OFF. THEY DIDN'T PUT ME ON A DIET, THEY
CHANGED MY WAY OF EATING FOR LIFE. NOW IM 50 POUNDS
LIGHTER, AND I FEEL REAL GOOD. NUTRI SYSTEM[ .] WE SUCCEED
WHERE DIETS FAIL YA.” (Exhibit F)

G. “ANDI'LL TELL YOU WHAT, TAKE YOUR TEN POUNDS, YOUR
TWENTY, YOUR THIRTY, FORTY, FIFTY, WHATEVER IT IS, AND GO
TO A NUTRI/SYSTEM WEIGHT LOSS CENTER. THEY'LL PICK 'EM UP
AND CARRY 'EM FOR YA, AND YOU'LL NEVER SEE 'EM AGAIN.”
(Exhibit G)
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H. “THE NUTRI/SYSTEM Program Helps You Succeed! You can succeed
on the NUTRI/SYSTEM Weight Loss Program even if diets have failed you in
the past - because we know what you need to succeed!...YOU’LL KEEP THE
WEIGHT OFF -- FOR GOOD! We’ll help you lose weight and keep it off with
our Maintenance Program.” (Exhibit H)

L. “If you’ve ever tried to lose weight, you know what it’s like to be frustrat-
ed and discouraged. Our commitment here at Nutri/System is to help you elimi-
nate these feelings and keep you on the road to successful, permanent weight
loss. You’re about to see for yourself why we proudly say, ‘We Succeed Where
Diets Fail You’.” (Exhibit I)

J. “Since losing 45 Ibs. with Nutri/System, staying thin is as easy as getting
thin. At Nutri/System, I learned that being active not only helps you lose weight
faster, it helps you keep the weight off. Nutri/ System should know. They’ve got
an activity program designed especially for people who want to lose weight --
permanently.” (Exhibit J)

K. “I'lost 30 Ibs. in 3 months and I feel fabulous. I’m going to stay like this
the rest of my life. If there is a way I can help one person or a million of people,
I want to tell them try Nutri/System because it does work.” (Exhibit K)

PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph five, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A-K, respondent has represented, directly or by impli-
cation, that:

A. Nutri/System customers typically are successful in reaching
their weight loss goals and maintaining their weight loss either
long-term or permanently

B. Nutri/System customers typically are successful in maintain-
ing their weight loss achieved under the Nutri/System diet program.

C. Nutri/System customers typically are successful in reaching
their weight loss goals.

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph five, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A-K, respondent has represented, directly or by impli-
cation, that at the time it made the representations set forth in para-
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graph six, respondent possessed and relied upon a reasonable basis
that substantiated such representations.

PAR. 8. In truth and in fact, at the time respondent made the
representations set forth in paragraph six, it did not possess and rely
upon a reasonable basis that substantiated such representations.
Therefore, respondent’s representation as set forth in paragraph
seven was and is false and misleading.

PAR. 9. The advertisements referred to in paragraph four, in-
cluding but not necessarily limited to the attached Exhibits L-N and
U, contain the following statements:

A. “Lose All The Weight You Can For Only $79.” (Exhibit L)

B. Announcer: “Now, lose all the weight you can at Nutri/System for only
$199. Don’t wait, call now.” (Exhibit M)

C. “Lose all the weight you can at Nutri/System and pay only $1 per
pound.” (Exhibit N)

D. “3 BIG DAYS...Right now you’ve got three big days to save big on the
best weight loss program around...ONLY $19.50.../2 OFF OUR INTRODUC-
TORY PROGRAM.” (Exhibit U)

PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits L-N and U, respondent has represented, directly or by
implication, that the advertised price is the only cost associated
with losing weight on the Nutri/System Weight Loss Program.

PAR. I1. In truth and in fact, the advertised price is not the
only cost associated with losing weight on the Nutri/System Weight
Loss Program. There are substantial additional mandatory ex-
penses associated with participation in the Nutri/System program
that far exceed the advertised price. Therefore, the representation
set forth in paragraph ten was, and is, false and misleading.

PAR. 12. In its advertising and sale of the Nutri/System Weight
Loss Program, respondent has represented that the advertised price
is the only cost associated with losing weight on the Nutri/System
Weight Loss Program. Respondent has failed to disclose adequate-
ly to consumers the existence and amount of all mandatory expens-
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es associated with participation in the Nutri/System program. This
fact would be material to consumers in their purchase decisions
regarding the program. The failure to disclose this fact, in light of
the representation made, was, and is, a deceptive practice.

PAR. 13. In the routine course and conduct of its business,
respondent states during initial sales presentations that consumers
will typically reach their desired weight loss goal within the time
frame set by respondent’s “Nutri/Data” computer program .

PAR. 14. Through the use of the statements described in
paragraph thirteen, respondent has represented, directly or by impli-
cation, that at the time it made the representation set forth in para-
graph thirteen, respondent possessed and relied upon a reasonable
basis that substantiated such representation.

PAR. 15. In truth and in fact, at the time respondent made the
representation set forth in paragraph thirteen, it did not possess and
rely upon a reasonable basis that substantiated such representation.
Therefore, the representation set forth in paragraph fourteen was,
and is, false and misleading.

PAR. 16. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibits O and
P, contain the following statements:

A. “Now, results from a national survey of 2,000 dieters proves Nutri/
System is your best choice for weight-loss success. Nutri/System clients report
an average weight-loss of 29% more than dieters on other weight-loss programs.”
(Exhibit O)

B. “Results. Nutri/System. Nutri/System clients report they lose 29%
more weight than dieters in other weight-loss programs.” (Exhibit P)

PAR. 17. Through the use of the statements contained in the
advertisements referred to in paragraph sixteen, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits O and P, respondent has represented, directly or by
implication, that competent and reliable studies or surveys show
that Nutri/System customers lose at least 29% more weight than
dieters on other weight loss programs.
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PAR. 18. In truth and in fact, competent and reliable studies or
surveys do not show that Nutri/System customers lose at least 29%
more weight than dieters on other weight loss programs. Therefore,
the representation set forth in paragraph seventeen was, and is, false
and misleading.

PAR. 19. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibit Q,
contain the following statements:

A. “Nutri/System Professionals Have What It Takes To Help You
Succeed!...A specially trained and certified Nutri/System Nutritional Specialist
will give you the one-on-one personal attention you need. She’ll listen to your
weight loss problems...help you understand them...and give you the assistance
you need to reach your weight loss goal.” (Exhibit Q)

PAR. 20. In the routine course and conduct of its business,
respondent provides or causes to be provided certain employees of
Nutri/System Weight Loss Centers with credentials including badg-
es to place on their uniforms that identify them to customers and
potential customers as “Certified Nutritional Specialists.”

PAR. 21. Through the use of the statements contained in the
advertisement referred to in paragraph nineteen, including but not
necessarily limited to the statements in the advertisements attached
as Exhibit Q, and by the conduct described in paragraph twenty,
respondent has represented, directly or by implication, that Nutri/
System “Nutritional Specialists” have been certified as specialists
in nutrition through an objective determination of their competence
in the field of nutrition.

PAR. 22. In truth and in fact, the “certification” procedure used
by respondent fails to test or evaluate the Nutri/System “Nutritional
Specialist’s” competence in applying the basic principles of nutri-
tion. Accordingly, Nutri/System “Nutritional Specialists” have not
undergone an objective determination of their competence in the
field of nutrition. Therefore, respondent’s representation as set
forth in paragraph twenty-one was and is false and misleading.

PAR. 23. In the course and conduct of its business, respondent
provides its customers with diet protocols that require said custom-
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ers, inter alia, to come in to one of respondent’s weight-loss centers
once a week for monitoring of their progress, including weighing
in. In the course of regularly ascertaining weight loss progress,
respondent, in some instances, is presented with weight loss results
indicating that customers are losing weight significantly in excess
of their projected goals, which is an indication that they may not be
consuming all of the food prescribed by their diet protocol. Such
conduct could, if not corrected promptly, result in health complica-
tions.

PAR. 24. When presented with the weight loss results de-
scribed in paragraph twenty-three, respondent on many occasions
has not disclosed to the customers that failing to follow the diet
protocol and consume all of the food prescribed could result in
health complications. This fact would be material to consumers in
their purchase and use decisions regarding the diet program. In
light of respondent’s practice of monitoring people on the program,
said failure to disclose was, and is, a deceptive practice.

PAR. 25. The advertisements referred to in paragraph four,
including but not necessarily limited to attached Exhibits R and S,
contain the following statements:

A. “The Nutri/System Weight Loss Program IS a comprehensive program
that has all the essential elements as suggested by the American Medical
Association’s Council on Scientific Affairs....” (Exhibit R)

B. “Nutri/System includes a 1,000-1500 calories per day eat plan, and
provides a comprehensive approach to weight loss that meets the guidelines of
the American Medical Association and the Nutritional Standards of the American
Heart Association, as well as the principles of the American Dietetic Associa-
tion....” (Exhibit S)

PAR. 26. Through the use of the statements set forth in
paragraph twenty-five, including but not necessarily limited to the
statements in the advertisements attached as Exhibits R and S,
respondent has represented, directly or by implication, that the
Nutri/System Weight Loss Program complies with guidelines for
a comprehensive weight loss program issued by the American
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Medical Association, the American Heart Association, and the
American Dietetic Association.

PAR. 27. In truth and in fact, the Nutri/System Weight Loss
Program does not comply with all of the specific elements of a
comprehensive weight loss program issued by the American Medi-
cal Association, the American Heart Association and the American
Dietetic Association. Therefore, respondent’s representation set
forth in paragraph twenty-six was and is false and misleading.

PAR. 28. The advertisements referred to in paragraph four,
including but not necessarily limited to Exhibits T, U and V, con-
tain the following statements:

A. “As seen in Healthline Magazine - STANFORD FACULTY MEMBERS
RATE NUTRIUSYSTEM #1. Faculty members at Stanford University evaluated
America’s most popular diets on ten essential components.” (Exhibit T)

B. “3 BIG DAYS. Right now you've got three big days to save big on the
best weight loss program around. Says who? Says Healthline, a magazine
written in collaboration with Stanford Center.for Research in Disease Preven-
tion.” (Exhibit U)

C. “NUTRISYSTEM RATED #1. 100%. A perfect score. Number 1. In
a recent comparison of 16 popular diets, that’s how Healthline Magazine saw
Nutri/System...and only Nutri/System.” (Exhibit V)

PAR. 29. Through the use of the statements set forth in para-
graphs twenty-eight A and B, including but not necessarily limited
to the statements in the advertisements attached as Exhibits T, U
and V, respondent has represented, directly or by implication, that
the evaluation any rating of the diet programs appearing in the May
1991 issue of Healthline Magazine, in the article entitled “Rating
the Diets,” were conducted or written in collaboration with, and the
results thereof approved by, Stanford University, the faculty of
Stanford University, and the Center for Research in Disease Pre-
vention of the Stanford University School of Medicine.

PAR. 30. In truth and in fact, the evaluation and rating appear-
ing in the Healthline “Rating the Diets” article were not conducted
or written in collaboration with, or the results thereof approved by,
Stanford University, its faculty, or its Center for Research in Dis-
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ease Prevention. Therefore, respondent’s representation as set forth
in paragraph twenty-nine was and is false and misleading.

PAR. 31. Through the use of the statements set forth in para-
graph twenty-eight, including but not necessarily limited to the
statements in the advertisements attached as Exhibits T, U and V,
respondent has represented, directly or by implication, that respon-
dent had no material connection with the publication of the rating
of the diet programs appearing in the May 1991 issue of Healthline
Magazine, in the article entitled “Rating the Diets.”

PAR. 32. In truth and in fact, respondent did have a connection
with the publication of the rating of the diet programs appearing in
the May 1991 issue of Healthline Magazine. Prior to publication
of the article, respondent paid a sponsorship fee to Healthline for
promotion and distribution of the magazine, and received and
exercised a right of prior review of the article evaluating diet
programs. In advertising the article and rating referred to in
paragraph twenty-nine, respondent failed to disclose these facts.
These facts would be material to consumers in their purchase
decisions regarding the diet program. The failure to disclose these
facts, in light of the representation made, was, and is, a deceptive
practice.

PAR. 33. In providing advertisements and promotional materi-
als referred to in paragraph four to its individual franchised stores
for the purpose of inducing consumers to purchase its weight loss
services and products, respondent has furnished the means and
instrumentalities to those stores to engage in the acts and practices
alleged in paragraphs five through thirty-two.

PAR. 34. The acts and practices of respondent as alleged in this
complaint constitute deceptive acts or practices in or affecting com-
merce in violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
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EXHIBIT B
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EXHIBITC
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EXHIBITD
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EXHIBITE
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EXHIBITF

“Live-On-Tape"” Spring 1990

Starring Rita Bodine

Rita Bodine adds a new flare 1o Nutri/System
radio. Her humorous charm moves people to
the phone by creating \isual real life pictures.

Rita Bodine is currenty a DJ in the Richmond.
Virginia area. She has successfully generated
leads for corporate markets for over 2 yvears.

Ideal for country music formats or for a new
twist for current live-on-tape stations.

Here's 2 sampie spot:

RITABODINT - 8PCT =2:

Hi. THIS IS RITA BODINT FOR NUTRI/SYSTEM. EVERYBODY NEEDS A NICE
VACATION AND WE ARE NO EXCEPTION, SO EVERY SUMMER WE TAKE TEZ
FAMILY TO THE LAKE. THIS WiLL BE THE FIRST YEAR WE'LL HAVE TO TAKE
A BEACH UMBRELLA WITH US. SEE. MY BABIES ARE FAIR SKINNED SO
I NEED A PLACE TO KEEP 'EM OUT OF THE SUN? UP UNTIL THIS YEAR. I'D
JUST LAY ON MY SIDE AND THE ENTIRE FAMILY COULD USE MY SHADE
COURSE MY BACK ALWAYS LOOKED LIKE A LOBSTER AFTER BUT THATS
JUST ONE OF LIFE'S LITTLE SACRIFICES MOM'S MAKE. THIS YEAR. I'M NOT
EVEN THROWIN ENOUGH SHADE FOR THE SAND FLEAS TO TAKE A FIESTA
IN. NOT ONLY THAT. | MADE A BEACH BAG OUT OF MY OLE BATHIN SUIT
WITH A SKIRT. AND GOT ONE THATS CUT UP REAL HIGH? AND | LOOK
GOOD INIT. ] TAKE THAT BACK. I LOOK GREAT IN IT. AND'l OWE IT ALL TO
NUTRI/SYSTEM. FOR THE FIRST TIME IN MY LIFZ | WAS ABLE TO LOSE
WEIGHT AND KEEP IT OFF. THEY DIDNT PUT ME ON ADIET. THEY CHANGED
MY WAY OF EATING FOR LIFE. NOW I'M 50 POUNDS LIGHTER. AND | FEEL
REAL GOOD. NUTR! SYSTEM WE SUCCEED WHERE DIZTS FAIL YA

CONFIDENTIAL
EXHIBIT F € Nut/Svstem, Inc. 19€0




NUTRI/SYSTEM, INC. 1423

1408 Complaint

EXHIBIT G

“Live-On-Tape" Spring 1990

Starring Harve Allen

Harve Aller: has beenworking with Nutri/Sysiem
radio for over four years. First as an accoun:
executive for aleading Seatde radio station. and
then as an on-air spokesman.

Harve knows what it takes to make the phones
ring —and keepin on those elements with every
spot.

Here's a sampis spou:

HARVE ALLE! - SPOT #36

THIS IS HARVZ ALLEN WITH A NUTRI/SYSTEN! UPDATE FOR YOU. NOW
PICTURE THIS. YOU'RE INTHE STORE ELUYING GROCERIES. RIGHT? YOU GE7
OLUT INTO TEEZ PARKING LOT AND YOU'RE CARRYING A 20 POUND SACK OF
POTATOESANDYOU'RE GOING. GEEZ. THISTHING SVERY HEAVY. SOMEBODY
COMES UPAND SAYS. "HERE, LETME CARRY THOSEFORYOLU™. YOU GOWOW.
THANKS. AND YOU FEEL A LOT BETTER DONT YA? YOU BET. NOW. IF YOU
WANT TO LOSE 20 POUNDS OFF YOUR BODY. YOU GO TO A NUTRI/SYSTEM
WEIGHT LOSS CENTER. AND THEYRE GONNA SAY. "HERE. WE'LL TAKZ
THOSE FOR YA™. AND YOU'RE GONNA GO. GEEZ. THANKS. | FEEL A LOT
BETTER. YOUWILL. INSIXWEEKS. [ LOST 25 POUNDS ON THE NUTRI/SYSTEM!
WEIGHT LOSSPROGRAM. OH. ANDILOOKBETTER IFEELBETTER. ITGNVES
YOU AWHOLE NEW QUTLOOK ON LIFE. ANDI'LL TELL YOU WHAT. TAKE YOUR
TEN POUNDS. YOUR TWENTY. YOUR THIRTY. FORTY. FIFTY. WHATEVERIT IS.
AND GO TO A NUTRI/SYSTEM WEIGHT LOSS CENTER. THEY'LL PICK 'EM UF
AND CARRY 'EM FOR YA. AND YOU'LL NZVER SZE 'EM AGAIN.

> ss-g2cs

CONFIDENTIAL
€ Nutn/Svstem. Inz 1980

EXHIBIT G
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EXHIBIT H
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Light actnany heins vou

vour bod\. lc-se we
' amn your weig

' You'll Keep The Weight OF -
. For Good! -

] We'll heip vou lose we:
! off wath our Maintenan

Get A Free, No—Obllganon
+ Weight Loss Analysis Toda:
Stop by today 107 vour kee no-c
weight loss consulia
couror pelow an

AT

Our clhien: Term Tumner ios1 92 Iy
Inever though:
ssoty orar

0L wear HEME ANy thoe
sP Byt thaans oo
They 2:2 move thas nein =

rones 1DeC e Je T4 positice - -r.‘. . . -
Eae=verca NUTR 'DATAS Co
S0 Pave the bos Loss Anaivs

WaT i Rdve Ine torndence
- M
W

palanced You'l enov three full meais a

- and how 5007 vou car ex
W And ask how the N T,
Weigh: Loss Progra .
welght now ~ tor good”

We Succeed
Where Diets Fail You

| A3 PrOPIe Lan 13 Q0R 4R INTNZak s meize e
"1 \um Svarem 1

dishes Lke Lasagna. Thick-Crust Puzza,
L ]
weight Joss cente-
-_—

EXHIBIT H

_Weight loks com
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"Since losing 45 Ibs. with NutrySystem,
staying thinis as easy as getting thin”

At Nutn. System, I :2amed tnat deing
acive 101 oniy heips you lose
weICnt 1asler. it heiDs you keep the
weignt 0%

Nurn. Svstem sneuid know They ve
§CI a7 a2t Al Drograr sesigres
e502C.34v '0f DeCLIe wno want 1o
o058 w?'{.‘.’?l -—permaneély "

Secause i ve kepi e weign! of? lor o
? montns now. !macuve all the ime Paat f 3
WaIKING SWImming just about any R

aciviry Ir3! s nealihy ang fur. 1co .

' ARC 12 20N 10 xeep on aoing
l . ther or the res: of my nte ,
C. -
4 a N ﬂé S
.\*‘" ‘

——— Y

The Nutn/System¢ .
{ \ Weignt Loss Program e -

InCiuces a vanety of

venc:ous meais ang

Snacks. nutritonal ang

enavioral counsening,
- hgnt actvity. ang

weight mainienance,

Don't Wait,
Call Today.

i \ We Succeed
¢ 3 Where Diets
i Fail You.

? Iiross:

EXAIBIT J

1661 ‘T H DAVIN ST IdXC*I AV SIHLL 40 Invsn

v, s ceren

[~ ———

______ T e e —————————— R
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EXHIBITK

C..dy/Candid “MILLION" 30 SEC. TV

Ar.3 this1s me now oSt 30 Ibs i 3 morits anc
te2t fadulou”

~re octlocpo "

Im going IS §1av 1 & *='s (ne rest of my ute ! there 1s @ way | can he!D one Dersor of 3 Mo ho”
ceopie i waniIc ter them try Nyt Sysie™ belauss
' SDes were

USAGE OF THIS COMMERCIAL EXP!RES AUGUST 31, 1990

Don: wai-Ca: Toca,

\Ye)
NUTRI/SYSTEM
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EXHIBITL

to Iose weight. 1 lost 83 Ihs. and feel
10 years younger. &

'Iknewframmyﬁrs!vsllmNmn/W
Mat the program woukd be eflective. -+
Everyttung about it made sense— -
great lood. canng people | could lean . B}
on, fight activity, even a maintenance ¢
program They had everything ! _4ffC 3
needed 10 fose weghl and
keep it off.
Now,  feel younger than
I have in years. If ever
there was a sure thing, § was

Try the Nutri/;
Crave-Free™ Weight Loss
Program that inciudes a8
variety of delicious meals
and Craving Control”
snacks, nutritonal and
behavioral counseling.
Tight activity, and wesght
maintenance.

Don’t Wait,
Call Today.

, weight loss oenters .

AT ST

mww-—wwnnnm comEutY rogrere bor wvﬂma wmmmhmumTMmMMw

P 30 ot be Cormtanad whmdhmnqmm-am

% BEAVERTON GRESHAM ° LAKEOSWEGD  MeMINNVILLE TUALATIN
I 643-6800 669-7516 639-0313 434.7266 69171220

| _CLACKAMAS HILLSBORO ~ - LLOYD "~ -  TOWER VANCOUVER
E653 8424 693-1144 238.5585 295.2908 ..254-201(

L T @Wam paerr 1 o {ERERL

3 ~e s
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EXHIBITM

P ws e - -

3408 WISCONSIN AVI E N W. . WASHINGTON. O 2C 2449 '

PROGAAM DATE

(COMMERCIAL) MARCH 14. 1¢69C

BSTATION OR NETWORNKX.

TIME

WRC TELEVISION 9:45 AM, ECT

NUTRI/SYSTEM COMMERCIAL
(FILM SHOWN)

(VOICEOVER): This is me., Rene Griffith before Nutri/Sys
Ard this is me now. I lost 65 pounds, and it feels great tc w
a bathing suit.

1 feel likxe Cinderella at the ball: it's like, T've got =z
new hairdo, I can wear the clothes I want to wear now. It's ;u
wenderful. There's no way thit I

3

7'11 ever go back to where I v

tefore. The clock is never - - strike twelve andd C:incderelle
vil turn into a pumpkin agi.a.

(ENZ OF FILM)

{ANNOUNCER): Now, lose all the weight you can at Nutri/Systerm
for only $199. Don't wait, call now.

(END)
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| "I lost 80 lbs wuth Nutn/System
I iooked so good 15 of my friends sngned up

nano-u raenos zar -fa

Don 1 Wait, Call Today.
There's A Right Way To Lose Welght.™

+nutri/system| | TN

_._-_———_-__-—_——__-—..—:___—_

- ——— - — -
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SHARON
This 1s me Sharon Genri before
Nutm/System,

k

CARMEN
You aiready know Nutn/System works

A

best thowce for weignt-1033 success.
Nutn/Sysiem cirents report an average
weighi-loss of

‘ (. asa

You Qet resufts with Nut/System

EXHIBIT O

Complaint

EXHIBIT O

/

Now. results from a natonal survey of
2.000 cweters proves Nuth/System 1s your

foas programs.

Don' War Caf Today Nutn/Sysem
We Succeed Where Drets Faul You

TS AVAILABLE FOR LOCAL TAG
s

® 222

116 F.T.C.

1661 ‘I HOUVIN STUTIXH VIOHIRWOO SHLL A0 3Dvs
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EXHIBIT P

‘Results. Nutri/System.

Nutri/System clients report

1433

. .
they lose 29% more weight than dieters -
i ® ° . -
i in other weight-loss programs. N
‘ Q
H 108t 123 Ibs wats Nutr: ' Syste™ i
l ' Thats more than [ ve ever i0si on any <
other progrars > =)
J Since my weight loss. 1'm 141l 0" energy -
. ang in terriic shape | can walk up [7-] c"
hilts now without gefing out of brea:n r\\“ef
Ang 1 fee! so G000 about myseit -y
1'm ready to taxe on any (Q
chalienge tha: comes My way - -
1 ve never Deen happier i
.M
R

or neanmeW
?/;)/

/ /
. AN l
« The Nutri/System*
Weight Loss Program
includes a vanety 0°
delcious meals
and snacks. nutTbonal
and behavioral
counseling. hght actvry.
and weight maintenance

Don't Wait,
Call Today.

UARTER PAGE 3 COL x 10

y / f 5 szchem
'_. .5 " Egg:'mg:s' .
KAy, We Succeed
iyt Where Diets o N
o Fail You: om0 m i g
] utri/system |- SV
— weight loss centers | ¢
R e e T - i
L 4
1 ©
]
|
t
|
conFIDENTIAL [}
0027755 =
|
EXHIBIT P e M
e e ]
b s e e 0 e o s 2 e B o o @)

T
H

usace o Tis a0 EXPIRES AUGUS
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Nutn/SyStem 1l IV D

Have What i Takes
To Help You Succeed!

116 FT.C.

WThat makes the Nutn/System®
Prograt. diferent from all the other
weignt loss pregrams® An unporant

Nutr.Syster Nuthtional Speciast
Wil give you ihe one-on-one persona
sttentiof you need Shel Lster 1o your
weigh: loss proviems .. help you
uAdersianc them... and give you the
Assisiarce You heed Lo reach your
welgnl 1068 gOL.

Bebavior Breakthrough
Counselors
Losing Meight 1801 easy. 30 OW

Beravicr Breaxtarough ™ Counseior
ProVIde CERlNWAG encourageMment
ang support From our exciusive
a.zet Weight Loas Profie
e OUY COUNSEION ideniify
RE AILRANCE DEip pOuesm T ©
new ones
oie tear of professionals u
1 he!p you now .. &t yous jocs.
R System Center!

-

i T Ao L v
[

ﬁéﬂaﬁm

Nobody Helps You Take
Weight Off Like Nutri'System!
Every day. 160.000 Amencans jook
10 the Nutn'System Weight Loss
Program for weight loss success We
recent!y opened our 1 4001 center And
we've been NEIPINg pecpie 08¢ Weignt
for over 1€ years
The reasor u umple The
.‘«'uu’.SEs:tm Weight Lass Program
works Because 1t includes everylhung
you need Lo FeaLn your weign:
1088 0L
Delicious. Low-Calorie Meals
Low-caione Nu System Cunne®
fooas are deliaous. hugh 1n Asvor and
teriure and nuinlionaly-baianced
You'l get three meals 3 day and
three snacks = including dishes Lxe
Bee! Stroganof. Thuck-Crust Puza.
peles. yofuris, and Lempung dessert

Light Activity
Our new Body Breakthrough™
LAty P adbe Aoty pian
gesigred exciunvely for peopie losing
weigr: 110 . (hree-part program that
b(lt: YOu lose Up Lo 25% more weygh:
by bewng mare astive.*

We Succeed

Where Diets Fail You'

Weight Maintenance
Well belp you iote weigh: - ans reer
1 off wath owr !unumngf b
With the supper of Nuin
fesss vou Wl
Lthy new We confae
weight control

Free Consultanon
Don't wast Theres s NutnSyste~
Center newr you JLCal! now for 3 free
no-obLiration consWLALiON. 10 len™™ hov
our professionals can heip vou mee:
your weight loss goal Yo' fnc o
your iea weight. .. how quck: M
resch it...anc how the Nuun'S
Program wnll wori for you!

Don't Wait Call Today!

Q fl

‘.‘ J
-/
Owr churra Chrry! Maler tost 116 pouncs

e 0 e | —
€0 e b

e j

Tl e e

Pl

werC oSS canters

e L e D T L Lt g
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LET'S CLEAR THE AIR
ABOUT THE NUTRI/SYSTEM
‘WEIGHT LOSS PRO_GRAM. ’

It's imponant 10 understand exactly what the Num/Svswm Progra-w
rs—and what it 15 NOT:

The Nutri/System Program is NOT a liquid diet...and it is NOT a quick
weight loss* scheme.

The Nuuri/System Weight Loss Program IS a comprehensive program
that has all the essential elements as suggested by the American Medica!
Association’s Council on Scientific Affairs:
e Behavior educzation
* Nutritional instruction

® An exercise program—the only exercise program dc,wgn#: spe n"n:aJl\‘
for the overweight adult in the process of losing waghz

* A nutritionalty-balanced, mlone-comrcﬂ led mealplan » »

¢ Weight maintenance for one year after achm mgwou;’goa) weight
The Nuzrx/Smem Weight Loss Program {! is sm’e cffecuve, and of the
tugnest quality! ;

3

Stuan H. Shapiro, M.D., M.P.H.
Vice-President, Health Care Systems,

: e National Medical pireaor
i BN S . © e me——— "‘“ET"E )
“ . .- . 'l--'——-‘rbﬁ’ -~ ?
“The Nutn chm?-ogmrn designed 10 provide "Th: Mun/s)mm \SJPun orrers daily ¢ ato elevenn o7
8 healihy and wafe b e segh: loss eflm P~ from 1.00010 1.800 calories s~ indn dualh derermene
11 210 2 powads M\Aﬂ\ ) T+ 10 men Fach chent’s personal needs .

EXHIBIT R .2 _. - ™ ..
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EXHIBIT S

W1 T YOUSHOLLD RNCW 430U
GALL BLADDER DISEASE AND CBZS.. VL.,

A lot of conilicung INMOMaLON Aas been 1n the News TSCenUyY rezareng sl Lo
S15CALC ANJ 1S HINK 10 ODLSIY 20 WCILRL O3S,

Chesity 15 2 senous ravona heaith prosiem what 1s 2 contnbuling 1ac1or 1 coronan
hean cisease, Juwbetes, :nctoases cholesiert! leveis. aipn blood srescure, stroxes. ome
1ypes 0: cancer — ana zail Mocder Ziscase. in facl if vou arc obese "20% or mow
JoOve YOI iSCal werg N YOUT Sk (0T Caranary Jiscase and hear anacks increases
<0%. .. vow risk or wabess :nsTeases [0 Umes. . . yowr nisk Jor vpercholesiereiem
15 2-3 Umes hienes .. vowr Nak [OF AVDSTISASION 15 AS MUCH dS 6 UMCS JCANCT. . . ons
vour nsk [or. 22!l sione formaiien is 3= Lmes grezter than 1n NON-ODCSE :naIvidua.s.

There = agroluicly no uesuon that hezithy weizht loss and weignt conurol will
improve vour hcaith nd weil-Neing.

Zxuoarainariiy mmd weight incc an ver lnw-raione (40N calones ner daye hien.
prowin jiguid dicws, sowever, ias been ussociaied with an INCTEascd risk of gaii siones
ang other health propiems, The Nuou/Svsiem Weirht Loss Progmam s not classa oz 2
a very low-calone hign-proe:n iiguid dieL Nugi/Svsiem includes a 1.000 - 1,500
calones per dav meal pian. ang Droviges a4 COMPrensasIve arproach 1o weight Joss iat
meets tic guidchnes of the Amencan Meaical Assocauon and the numuondl semarss

of the Amenzan Hean Assoc:zuon, as well as the skied pnne:pics of the Amens:
Dieicus As:0¢:200n and the Nauonal Cancer Insute.

News resons rezaccing sall blacder isease ang weighit loss frecucantly Jaii w menzon

Caw

Lhe [0.OWINE :Mponant (3¢,

1. Obezity 1s a maior neaith wropiem 1n Lie Unitee Suates, with some 68 mullicn -cuits
beinz over weignt (50% or more 2bove Lielr iSCY weishl).

Ten percent of ail aouit Amencans — approximaicly 18 million people — have
cholesiere] gall siones.

()

The incidence of gall bladder disease :n obese adults (20% or more over the ;2|
weight) is as fugh as four 1n every 10 individuais.

4. In 1989, 3 repont in the New Engiand Journal of Megicine tused on 3 study of
88.000 women concluded thal even moderaiciy overweight inuividuals have 3 nsk

of gall bladder discasc.

Nutri/Sysiem is interesied in only one thing: Your Health. Any concems vou have
about gall bladder disease snouid be discusscd with your physician.
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EXHIBIT U

Right now you've got three big days to save big on the best
wciémt loss program around. '

ys Who? Says Healthline, a magazine written in collabora-

tion with Stanford Center for Research in Disease Prevention.

Of the 16 popular diets rared, only Nutri/Systern received -
100%. A perfect score. The others? Well, Weight Warchers
didn' do thar well. And Jenny Craig only gota 60.” . + . ;" U
What can we tell you. . . other than to call now! . .
Mageane u publihed in collsborarion sith Srunfony Universy Cente fo Rasbacd and Discse Prevemnon 7 -

Al ansdes reflec wews of authon and ot necemmily Senford Univerury. * Healthline Magaing, Vol. 10. No. S. . il
ca. O 1891 NUTRISYSTEM tne

Heirhl

.....

/2 OFF OUR INTRODUCTORY PROGRAM

Does not include the cost of foods, maintenance or uctvity plan. Cannct be combined with ther otfers.
Valid onty for new programs &t participating cemars. Une offer per parson. Otfer valid: 87391 - &/5/91 onfy.

1-800-321-THIN™ ETR 0T
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EXHIBIT V

“Nuitri/System. - . ‘
'ﬂxe other most popula:dlcis?Wdl Welgh Watchers

N —Prolerred
[ [rvtrisvitem) 100 i ]'HED[HS

+ Bancca v
+ Senutee canore fevel
+ Reanux vamy of fuoss

s kameg namon!
nrematn

+ Provars behavror Mg anon

+ Ebwngo nunnunag by mialih
rcsonat

© Sww gy vexdy weiht kae

© Revogmers mamenanct 1¢ key A5

Healthline

!\1A(}/\Z,[NE"" bl

' OURFULL SERVICE PROGRAM

Spec.al oMer 0083 ot Include the cost of NutrliSysiem foocs and inlilal evaluslion 8. 81T CANNCI Do CCmbIned with cher ofters Valld only with
e purChass of & New program 8t a paricipaling canier. Ono discoum par person See cenlar lor deiads Otller axpires. 62281 i

1800371 THIN st

WAGATINE :
ACOIARNREATNIT. AATA O HNIAT AN
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DECISION AND ORDER

The Federal Trade Commission having initiated an investi-
gation of certain acts and practices of the respondent named in the
caption hereof, and the respondent having been furnished thereafter
with a copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its considera-
tion and which, if issued by the Commission, would charge respon-
dent with violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondent of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondent that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
had violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further con-
formity with the procedure prescribed in Section 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent Nutri/System, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
state of Pennsylvania, with its offices and principal place of busi-
ness at 380 Sentry Parkway, Blue Bell, Pennsylvania.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the pro-
ceeding is in the public interest.
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ORDER

DEFINITIONS

For the purposes of this order, the following definitions shall
apply:

A. “Competent and reliable scientific evidence” shall mean
those tests, analyses, research, studies, surveys, or other evidence
conducted and evaluated in an objective manner by persons quali-
fied to do so, using procedures generally accepted in the relevant
profession or science to yield accurate and reliable results;

B. “Weight loss program” shall mean any program designed to
aid consumers in weight loss or weight maintenance;

C “Material connection” shall mean any relationship between
the respondent and a third party, which relationship might material-
ly affect the weight or credibility of any endorsement, evaluation
or test and which relationship would not reasonably be expected by
consumers;

D. “Broadcast medium” shall mean any radio or television
broadcast, cablecast, home video, or theatrical release.

E. For any order-required disclosure in a print medium to be
made “clearly and prominently,” or in a ‘“clear and prominent”
manner, it must be given both in the same type style and in: (1)
twelve point type where the representation that triggers the dis-
closure is given in twelve point or larger type; or (2) the same type
size as the representation that triggers the disclosure where that
representation is given in a type size that is smaller than twelve
point type. For any order-required disclosure given orally in a
broadcast medium to be made “clearly and prominently,” or in a
“clear and prominent” manner, the disclosure must be given at the
same volume and in the same cadence as the representation that
triggers the disclosure.

F. “Short broadcast advertisement” shall mean any advertise-
ment of thirty seconds or less duration made in a broadcast
medium.
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L.

It is ordered, That respondent Nutri/System, Inc., a corporation,
its successors and assigns, and respondent’s officers, represen-
tatives, agents, and employees, directly or through any corporation,
subsidiary, division, or other device, including franchisees or licen-
sees, in connection with the advertising, promotion, offering for
sale, or sale of any weight loss program, in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Making any representation, directly or by implication, about
the success of participants on any weight loss program in achieving
or maintaining weight loss or weight control unless, at the time of
making any such representation, respondent possesses and relies
upon competent and reliable scientific evidence substantiating the
representation, provided, further, that for any representation that:

(I) Any weight loss achieved or maintained through the weight
loss program is typical or representative of all or any subset of
participants of respondent’s program, said evidence shall, at a
minimum, be based on a representative sample of:

(a) All participants who have entered the program, where the
representation relates to such persons; provided, however, that the
required sample may exclude those participants who dropped out
of the program within two weeks of their entrance or who were
unable to complete the program due to illness, pregnancy, or
change of residence; or

(b) All participants who have completed a particular phase of
the program or the entire program, where the representation only
relates to such persons;

(2) Any weight loss is maintained long-term, said evidence
shall, at a minimum, be based upon the experience of participants
who were followed for a period of at least two years from their
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completion of the active maintenance phase of respondent’s pro-
gram or earlier termination, as applicable; and

(3) Any weight loss is maintained permanently, said evidence
shall, at a minimum, be based upon the experience of participants
who were followed for a period of time after completing the pro-
gram that is either:

(a) Generally recognized by experts in the field of treating
obesity as being of sufficient length for predicting that weight loss
will be permanent, or

(b) Demonstrated by competent and reliable survey evidence
as being of sufficient duration to permit such a prediction.

B. Representing, directly or by implication, except through
endorsements or testimonials referred to in paragraph LE. herein,
that participants of any weight loss program have successfully
maintained weight loss, unless respondent discloses, clearly and
prominently, and in close proximity to such representation, the
statement: “For many dieters, weight loss is temporary.”; provided,
further, that respondent shall not represent, directly or by implica-
tion, that the above-quoted statement does not apply to dieters in
respondent’s weight loss program; provided, however, that a mere
statement about the existence, design, or content of a maintenance
program shall not, without more, be considered a representation
that participants of any weight loss program have successfully
maintained weight loss.

C. Representing, directly or by implication, except through
short broadcast advertisements referred to in paragraph L.D. herein,
and except through endorsements or testimonials referred to in
paragraph LE. herein, that participants of any weight loss program
have successfully maintained weight loss, unless respondent dis-
closes, clearly and prominently, and in close proximity to such
representation, the following information:

(1) The average percentage of weight loss maintained by those
participants;
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(2) The duration over which the weight loss was maintained,
measured from the date that participants ended the active weight
loss phase of the program, provided, further, that if any portion of
the time period covered includes participation in a maintenance
program(s) that follows active weight loss, such fact must also be
disclosed; and

(3) If the participant population referred to is not representative
of the general participant population for respondent’s programs:

(a) The proportion of the total participant population in respon-
dent’s programs that those participants represent, expressed in
terms of a percentage or actual numbers of participants, or

(b The statement: “Nutri/System makes no claim that this
[these] result[s] is [are] representative of all participants in the
Nutri/System program.”

provided, further, that compliance with the obligations of this
paragraph I.C. in no way relieves respondent of the requirement
under paragraph I.A. of this order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss.

D. Representing, directly or by implication, in short broadcast
advertisements, that participants of any weight loss program have
successfully maintained weight loss, unless respondent:

(1) Includes, clearly and prominently, and in immediate con-
junction with such representation, the statement: “Check at our
centers for details about our maintenance record.”;

(2) For a period of time beginning with the date of the first
broadcast of any such advertisement and ending no sooner than
thirty days after the last broadcast of such advertisement, complies
with the following procedures upon the first presentation of any
form asking for information from a potential client, but in any event
before such person has entered into any agreement with respondent:
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(a) Give to each potential client a separate document entitled
“Maintenance Information,” which shall include all the information
required by paragraph I.B. and subparagraphs 1.C.(1)-(3) of this
order and shall be formatted in the exact type size and style as the
example form below, and shall include the heading (Helvetica 14
pt. bold), lead-in (Times Roman 12 pt.), disclosures (Helvetica 14
pt. bold), acknowledgment language (Times Roman 12 pt.) and
signature block therein; provided, further that no information in
addition to that required to be included in the document required by
this subparagraph 1.D.(2) shall be included therein:

MAINTENANCE INFORMATION

You may have seen our recent ad about maintenance success.
Here’s some additional information about our maintenance record.

[Disclosure of maintenance statistics goes here

XXXKXXXXXXX XK KK XXX XXX XXXKXXX

XX XXXXXX XXX XXX X XXX XXX XXKXXX]
For many dieters, weight loss is temporary.

I have read this notice.

(Client Signature) (Date)

(b) Requires each potential client to sign such document; and
(c) Gives each client a copy of such document; and

provided, however, that if any potential participant who does not
then participate in the program refuses to sign or accept a copy of
such document, respondent shall so indicate on such document and
shall not, for that reason alone, be found in breach of this subpara-
graph 1.D.(2); and

(3) Retains in each client file a copy of the signed maintenance
notice required by this paragraph;
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provided, further, that: (1) compliance with the obligations of this
paragraph L.D. in no way relieves respondent of the requirement
under paragraph L.A. of this order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss; and (2) respondent must comply with both
paragraph LD. and paragraph I.C. of this order if respondent in-
cludes in any such short broadcast advertisement a representation
about maintenance success that states a number or percentage, or
uses descriptive terms that convey a quantitative measure such as
“most of our customers maintain their weight loss long-term”;

provided, however, that the provisions of paragraph 1.D shall not
apply to endorsements or testimonials referred to in paragraph LE.
herein.

E. Using any advertisement containing an endorsement or testi-
monial about weight loss success or weight loss maintenance
success by a participant or participants of respondent’s weight loss
program if the weight loss success or weight loss maintenance
success depicted in the advertisement is not representative of what
participants of respondent’s weight loss programs generally
achieve, unless respondent discloses, clearly and prominently, and
in close proximity to the endorser’s statement of his or her weight
loss success or weight loss maintenance success:

(1) What the generally expected success would be for Nutri/
System customers in losing weight or maintaining achieved weight
loss; provided, however, that in determining the generally expected
success for Nutri/System customers, respondent may exclude those
customers who dropped out of the program within two weeks of
their entrance or who were unable to complete the program due to
illness, pregnancy, or change of residence; or

(2) One of the following statements:

(a) “You should not expect to experience these results.”
(b) “This result is not typical. You may not do as well.”
(c) “This result is not typical. You may be less successful.”
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)« ’s success is not typical. You may not do as well.”
(e “ ’s experience is not typical. You may achieve less.”

(f) “Results not typical.”
(g) “Results not typical of program participants.”

provided, further, that if endorsements or testimonials covered by
this paragraph are made in a broadcast medium, any disclosure
required by this paragraph must be communicated in a clear and
prominent manner and in immediate conjunction with the represen-
tation that triggers the disclosure.

provided, however, that:

(1) For endorsements or testimonials about weight loss success,
respondent can satisfy the requirements of subparagraph L.E.(1) by
accurately disclosing the generally expected success in the follow-
ing phrase: “Nutri/System clients lose an average of pounds
OVer an average - week treatment period”; and

(2) If the weight loss success or weight loss maintenance
success depicted in the advertisement is representative of what
participants of a group or subset clearly defined in the advertise-
ment generally achieve, then, in lieu of the disclosures required in
either subparagraph LE.(1) or (2) herein, respondent may substitute
a clear and prominent disclosure of the percentage of all of
respondent’s customers that the group or subset defined in the
advertisement represents.

F. Representing, directly or by implication, that the price at
which any weight loss program can be purchased is the only cost
associated with losing weight on that program, unless such is the
case.

G. Representing, directly or by implication, the price at which
any weight loss program can be purchased, unless respondent
discloses, clearly and prominently, either:
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(1) In close proximity to such representation, the existence and
amount of all mandatory costs or fees associated with the program
offered; or

(2) Inimmediate conjunction with such representation, one of
the following statements:

(a) “Plus the cost of [list of products or service that participants must
purchase at additional cost].”

(b) “Purchase of [list of products or services that participants must purchase
at additional cost] required.”

provided, further, that in broadcast media, if the representation that
triggers any disclosure required by this paragraph is oral, the re-
quired disclosure must also be made orally.

H. Failing to disclose over the telephone, for a period of time
beginning with the date of any advertisement of the price at which
any weight loss program can be purchased and ending no sooner
than 180 days after the last dissemination of any such advertise-
ment, to consumers who inquire about the cost of any weight loss
program, or are told about the cost of any weight loss program, the
existence and amount of any mandatory costs or fees associated
with participation in the program; provided, however, that respon-
dent may satisfy this requirement by directing its weight loss
centers to, disclose the information, by providing the center person-
nel with suggested language to be used when responding to phone
inquiries and by making its best efforts to ensure compliance with
its directive to disclose price information over the telephone.

I. Representing, directly or by implication, that prospective
participants in respondent’s weight loss program will reach a
specified weight within a specified time period, unless at the time
of making such representation, respondent possesses and relies
upon competent and reliable scientific evidence substantiating the
representation.

J. Making comparisons between the efficacy of respondent'’s
weight loss program and the efficacy of any other weight loss
and/or diet program(s), unless at the time of making such represen-
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tation, respondent possesses and relies upon a competent and reli-
able scientific study or survey substantiating the representation.

K. Representing, directly or by implication, that any of respon-
dent’s employees or any of the employees of any of respondent’s
franchisees, has been certified or trained as a specialist in nutrition
or nutrition science unless respondent has determined through some
objective means that the employee is in fact competent in that parti-
cular field or discipline, or otherwise misrepresenting the compet-
ence, skill, training, credentials or expertise of any of respondent’s
employees or any of the employees of respondent’s franchisees.

L. Failing to disclose, clearly and prominently, in writing to all
participants when they enter the program, that failure to follow the
program protocol and eat all of the food recommended may involve
the risk of developing serious health complications.

M. Representing, directly or by implication, that any weight
loss program is endorsed by, complies with, or meets standards or
guidelines for weight loss established by any professional or gov-
ernmental organization or association, unless such is the case.

N. Making any representation, directly or by implication that
any organization, institution or publication has conducted or collab-
orated in, or endorsed the results of, any evaluation, survey, study,
or report concerning any diet program unless such is the case.

O. Failing to disclose, clearly and prominently, the nature of
any material connection, where one exists, between an endorser,
evaluator, or tester of any diet program and the respondent, or
otherwise misrepresenting the nature of any material relationship
between respondent and any third party endorser, evaluator or
tester.

P. Misrepresenting, directly or by implication, the existence,
contents, validity, results, conclusions, or interpretations of any test
or study. '

Q. Misrepresenting, directly or by implication, the perform-
ance, efficacy, or safety of any weight loss program.
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II.

It is further ordered, That respondent shall notify the
Commission at least thirty (30) days prior to the effective date of
any proposed change in the corporate respondent such as dissolu-
tion, assignment, or sale resulting in the emergence of a successor
corporation(s), the creation or dissolution of subsidiaries, or any
other change in the corporation that may affect compliance obliga-
tions arising out of this order.

1.

It is further ordered, That respondent shall maintain for a
period of three (3) years after the date the representation was last
made and upon request make available to the Federal Trade
Commission staff for inspection and copying, all materials pos-
sessed and relied upon to substantiate any representation covered
by this order, and all test reports, studies, surveys or other informa-
tion in its possession or control that contradict, qualify or call into
question any such representation.

Iv.

It is further ordered, That respondent shall distribute a copy of
this order to each of its officers, agents, representatives, independ-
ent contractors and employees who is involved in the preparation
and placement of advertisements or promotional materials or who
has any responsibilities with respect to the subject matter of this
order; and, for a period of five (5) years from the date of entry of
this order, distribute same to all future such officers, agents, repre-
sentatives, independent contractors and employees.
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V.
It is further ordered, That :

A. Respondent shall distribute a copy of this order to each of
its franchisees and licensees and shall contractually bind them to
comply with the prohibitions and affirmative requirements of this
order; respondent may satisfy this contractual requirement by incor-
porating such order requirements into its current Operations Man-
ual; and

B. Respondent shall further make reasonable efforts to monitor
its franchisees’ and licensees’ compliance with the order provi-
sions; respondent may satisfy this requirement by: (1) taking
reasonable steps to notify promptly any franchisee or licensee that
respondent determines is failing materially or repeatedly to comply
with any order provision; (2) providing the Federal Trade Commis-
sion with the name and address of the franchisee or licensee and the
nature of the noncompliance if the franchisee or licensee fails to
comply promptly with the relevant order provision after being so
notified; and (3) in cases where that franchisee’s or licensee’s con-
duct constitutes a material or repeated violation of the order,
diligently pursuing reasonable and appropriate remedies available
under its franchise or license agreement and applicable state law to
bring about a cessation of that conduct by the franchisee or
licensee.

VL

It is further ordered, That respondent shall, within sixty (60)
days after the date of service of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which it has complied with this order.

Commissioner Owen dissenting as to the exception requiring
full numerical disclosures involving quantitative weight loss main-
tenance claims in short radio and television advertisements.
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STATEMENT OF COMMISSIONER DEBORAH K. OWEN
CONCURRING IN PART AND DISSENTING IN PART

The Commission’s decision to approve and issue consent orders
with these three major marketers of low calories diets represents an
important, and largely appropriate, next step in the Commission’s
efforts to address allegations of false and unsubstantiated advertis-
ing claims in the diet industry. However, I must dissent on one
aspect of the remedies in these matters.

In the earlier very low calorie diet cases, I took the position that
the mandated weight loss maintenance disclosures were likely to be
too complex to enlighten consumers if made during short radio or
TV ads.! I recommended requiring more concise disclosures for
such broadcast ads, which would be supplemented by full disclos-
ure at the point of sale. The relief in the present three matters
adopts much of this approach, and, as such, represents a significant
improvement over the very low calorie diet consents. However,
this improvement would not apply where a broadcast maintenance
claim includes a number, percentage, or other descriptive term to
convey a quantitative measure. I am concerned that this proviso
will significantly reduce, if not eliminate, the incidence of shorter,
more understandable broadcast ad disclosures, without providing
sufficiently compensating gains in preventing deception. Further-
more, the proviso’s language regarding descriptive terms conveying
a quantitative measure is vague. Appropriate, non-deceptive claims
may be inadvertently chilled as a result, and vexing compliance
questions may arise as respondents attempt to conform to the
requirements of the orders. Accordingly, I dissent with respect to
inclusion of this proviso in these consent orders.

! See Statement Concurring in Part and Dissenting in Part in Jason Pharmaceuticals. Inc.. File No.
902-3337, National Center for Nutrition, Inc., File No. 912-3024, and Sandoz Nutrition Corporation,
File No. 912-3023 (Aug. 10, 1992).
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IN THE MATTER OF

DIET CENTER, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3475. Complaint, Dec. 22, 1993--Decision, Dec. 22, 1993

This consent order prohibits, among other things, a Pennsylvania diet program
company from misrepresenting the performance or safety of any weight-loss
program it offers in the future; requires it to have competent and reliable
scientific evidence to back up future claims it makes about weight loss and
maintenance; requires it to include in conjunction with maintenance success
claims, the statement “For many dieters, weight loss is temporary”; and
requires it to disclose to its customers that failure to eat all of the food
recommended in the program may put their health at risk.

Appearances

For the Commission: Kathryn C. Nielsen and Richard Kelly.
For the respondent: Christopher Smith and Lewis Rose, Arent,
Fox, Kintner, Plotkin & Kahn, Washington, D.C.

COMPLAINT

The Federal Trade Commission having reason to believe that
Diet Center, Inc., a corporation (“Diet Center” or “respondent”),
has violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Diet Center, Inc., is an Idaho
corporation with its principal office or place of business at 921
Penn Avenue, Pittsburgh, Pennsylvania.

PAR. 2. Respondent has advertised, offered for sale, and sold
weight loss and weight maintenance services and products,
including 950 to 1200 calorie-a-day weight loss programs, and
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makes them available to consumers at its numerous franchised
“Diet Center” outlets nationwide. These products include “food”
within the meaning of Sections 12 and 15 of the Federal Trade
Commission Act. '

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for the Diet Center Program, including
but not necessarily limited to the attached Exhibits A through J.

PAR. 5. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibits A
through E, contain the following statements:

a) “Temporary weight loss is usually followed by weight gain. The only
effective weight-loss program is one that produces a safe and permanent result.
The Diet Center Program provides the perfect solution.” (Exhibit A)

b) “The Diet Center Program is much more than just a diet. It is truly the
last weight-control program an individual will ever need.” (Exhibit B)

¢) “Peggy Duman lost 53 pounds and has kept it off for six years.” (Exhibit
) ,

d) “Diet Center has worked for millions. It’s one of the most successful
weight loss programs in the world.” (Exhibit D)

e) “Your own success will motivate you all the way to your ideal weight.”
(Exhibit E)

PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph five, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A through E, respondent has represented, directly or by
implication, that:

a) Diet Center customers typically are successful in reaching
their weight loss goals and maintaining their weight loss either
long-term or permanently.

b) Diet Center customers typically are successful in main-
taining their weight loss achieved under the Diet Center Program;
and
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c) Diet Center customers typically are successful in reaching
their weight loss goals.

PAR. 7. Through the use of the statements contained in the ad-
vertisements referred to in paragraph five, including but not neces-
sarily limited to the statements in the advertisements attached as
Exhibits A through E, respondent has represented, directly or by
implication, that at the time it made the representations set forth in
paragraph six, respondent possessed and relied upon a reasonable
basis that substantiated such representations.

PAR. 8. In truth and in fact, at the time it made the representa-
tions set forth in paragraph six, respondent did not possess and rely
upon a reasonable basis that substantiated such representations.
Therefore, the representation set forth in paragraph seven was, and
is, false and misleading.

PAR. 9. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibits A and
F through I, contain the following statements:

a) “Average female dieters lose 10 pounds in two weeks and 17 to 25
pounds in just six weeks. This rate of weight loss can be safely continued indef-
initely.” (Exhibit A)

b) “What is Diet Center? An individually supervised weight loss program
where you eat foods you buy at a supermarket and yet lose 3 to 7 Ibs. per week.”
(Exhibit F)

c) “Candy Capek took off 143 pounds in 30 weeks.” (Exhibit G)

d) “Kris McKenzie Clarke can’t believe she lost 28 pounds in just 5 weeks.”
(Exhibit H)

e} “‘I'lost 55 pounds in two months at Diet Center. I was never hungry - I
actually ate more than usual while I was losing weight.” Bryan Clarke.” (Exhibit
D

PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A and F through I, respondent has represented, directly
or by implication, that:
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a) The average rate of weight loss for female participants in the
Diet Center Program is ten pounds in two weeks; and

b) Consumers following the Diet Center Program typically lose
weight at a rate of three to seven pounds per week.

PAR. 11. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A and F through I, respondent has represented, directly
or by implication, that at the time it made the representations set
forth in paragraph ten, respondent possessed and relied upon a
reasonable basis that substantiated such representations.

PAR. 12. In truth and in fact, at the time it made the representa-
tions set forth in paragraph ten, respondent did not possess and rely
upon a reasonable basis that substantiated such representations.
Therefore, the representation set forth in paragraph eleven was, and
is, false and misleading.

PAR. 13. In the course and conduct of its business, respondent
provides its customers with diet protocols that require these cus-
tomers, inter alia, to come in to a Diet Center franchise regularly
for monitoring of their progress, including weighing in. In the
course of regularly ascertaining weight loss progress, Diet Center
franchises, in some instances, are presented with weight loss results
indicating that customers may not be adhering to their diet protocol
in that they fail to eat all of the food prescribed by their diet
protocol. As a result, some customers may be losing weight at a
rate faster than called for under the diet protocol, which, if it con-
tinued, may, under certain circumstances, impact their health.

PAR. 14. When presented with the weight loss results de-
scribed in paragraph thirteen, Diet Center franchises, in some in-
stances, have not disclosed to customers that failure to adhere to the
diet protocol by not eating all of the food prescribed by their diet
protocol and losing weight at a rate faster than called for under the
diet protocol may, if it continued, under certain circumstances,
impact their health. This fact would be material to such customers
in their food consumption decisions while on respondent’s pro-
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gram. In light of respondent’s practice of requiring Diet Center
franchises to monitor customers on the program, said failure to
disclose was, and is, a deceptive practice.

PAR. 15. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibit I,
contain the following statement:

“Lose fat, not muscle.” (Exhibit I)

PAR. 16. Through the use of the statement contained in the
advertisements referred to in paragraph fifteen, including but not
necessarily limited to the statement in the advertisement attached
as Exhibit I, respondent has represented, directly or by implication,
that consumers who follow the Diet Center Program lose only fat
and no muscle.

PAR. 17. In truth and in fact, consumers who follow the Diet
Center Program do not lose only fat and no muscle. Therefore, the
representation set forth in paragraph sixteen was, and is, false and
misleading.

PAR. 18. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibit J,
contain the following statement:

“Lose fat, not muscle. Research shows 92% of the weight lost on the Diet
Center program is excess fat, not water or lean body mass.” (Exhibit J)

PAR. 19. Through the use of the statement contained in the
advertisements referred to in paragraph eighteen, including but not
necessarily limited to the statement in the advertisement attached
as Exhibit J, respondent has represented, directly or by implication,
that competent and reliable evidence shows that 92% of weight lost
on the Diet Center Program is fat, not water or lean body mass.

PAR. 20. In truth and in fact, competent and reliable evidence
does not show that 92% of weight lost on the Diet Center Program
is fat, not water or lean body mass. Therefore, the representation
set forth in paragraph nineteen was, and is, false and misleading.
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PAR. 21. In providing advertisements and promotional materi-
als referred to in paragraph four to its individual franchised stores
for the purpose of inducing consumers to purchase its weight loss
services and products, respondent has furnished the means and
instrumentalities to those stores to engage in the acts and practices
alleged in paragraphs four through twenty.

PAR. 22. The acts and practices of respondent as alleged in this
complaint constitute deceptive acts or practices in or affecting com-
merce in violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
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EXHIBIT A
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=
The Diet Center
Program

The conditions of overweight and obesity
have detrimental physical, psychological and
social effects. *Fad" dieting, often perceived as
an easy soiution, simply aggravates these
problems. Temporary weight loss is usuaily
{ollowed by weight gain. The only effective
weight-loss program is one that produces a
safe and permanent resuit.

The Diet Center Program provides the
perfect solution. Combining the principles of
sound nutrition, the motivation of private,
daily counseling and the effects of long-termr
behavior modification into a five-phase
program, Diet Center offers the maost complete
approach to weight management available
today.

Losing weight is only part of the emphasis
at Diet Center, Dieters jearn to look beyond
their immediate goal, weight reduction. to 2
permanent jong-term objective, lifelong weight
maintenance. Each dieter is individuaily
guided through all five phases by a
professionally trained Diet Center counselor.

16 F.T.C.
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Nerking With
1 he Medicai
Community

200 WOHN s more mporignt,
ey cancentrate on

TICUICA! dadiars:
5ev Ju not Frofes
MANLAINING A Cisse WOrking refationsnip with
Jieters’ phvsicians and reiv on therr
recommenaations 1l (his redtinnsnin =20
makes Diet Center unigue. With invoivement
irom the dicter ¢ rersonal phvsician,
counseiors ¢an aJdiust the program (o meet
Cleters  inaiviguai heaith needs.

o~

Diet Cenier oifers the overwerght or obese
:ndividual rapid. ve! saie and pern..nent
weight loss. Average semaie dieters jose 10
ounas in two weexs and 17 10 23 pouncs in
JUSE SIX weexs. rate of werght loss can be
afelv continueo incefinitery, Male dieters ¢an
:0se up 10 one pouna per aay. Diet Center
surveys show that ali dieters experence an
:nch-loss toverail body measurement) of one
inch per pound lost. Documented case
histones demonstrate additional heaith
benefits sucn as reductions in serum
cholesteroi. trigiycerides and biood pressure
levels. and also improvements in diabetics.
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EXHIBITB

¢ Diet Center’. Life Maniagement Program”™

QOverview

introduction

ince its inception in 1971, the

Diet Center Program has heiped
yver four miiilon men. women and
children to lose weight; and more
imporrant, they have learned how ro
keep it off. As a resuit of this phe-
nomenai success, Dier Center has
grown to over 2300 locations across
the United States and Canada.

The Diet Center Program is both
safe and effective. Consisting of five
phases, it combines the principies of
sound nutrition, the motvarion of
private, daily counseiing, and the
effects of long-term behavior modi-
ficarion.

The Diet Center Program is much
more than just a diet. It i$ truly the
last weight-control program an indi-
vidual will ever need.

Safe Weight Loss

When dieters rake full advan-
tage of the Diet Center Program,
they lose an average of 17 to 25
pounds in just six weeks. This rare of
weight loss can be continued safely
until ideal weight is reached.

Documented case histories indi-
are additional health benefits be-
yond those of weight loss. High scrum
cholesterol, serum trigtyceride and
blood pressure leveis have been

lowered. And among ciabetic dieters,
insuiin neeas have been reducea or
eliminated.

Private, Dally Counseling
The Diet Cenrer counseior’s pri-
mary roie is to offer support and
encouragement to dieters while guid-
ing them through 2 structured, nurri-
t:ionally balanced weight-loss
program. During the Reducing Phase,
counseiors meet with dieters pri-
vateiy as often as six days per week
During these consultations, dieters

are weighed, losses are charted, the -

previous day's progress is reviewed,
and individual goals are established.

Diet Center counselors never
diagnose health conditions or pre-
scribe treatment. Should any ques-
tions arise concerning dieters’ health,
Diet Center counselors refer them
immediately to the dieters’ personal
physicians.

Physician involvement

Diet Center counselors work
closety with each dieter’s personal
physician. If a dieter needs to lose 50
pounds or more, or if there are any-
preexisting health condirions, a
dector's approval is required before
the Program can be started. At each
40-pound weight-loss incerval, the’
doctar's permuission is required be-
fore the Program can be continued.

116 F.T.C.
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EXHIBIT B

Overview

A recentevaluation study of che Diet Center Program shows
the dramatic effects the Reducing Program has on decreasing
several health risks associated with obesity. In just eighe
weeks, 15 dieters not only lost body fat, bur they also saw

overall health improvements when they participated in a
study conducted by the Urah Valley Regional Medical

Center.
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EXHIBITC

-~ Get serious.

Call Diet Center

B Get fust results. Lose 10 pounds in

2 weeks, up 1o 25 pounds in just 6 weeks
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EXHIBITD

-
“Tllnever
tat again’

Learn how vou can lose

weight—and keep it ol — e
wiuou prepackaged loods. o8
Summmicks o COnact.
Diet Center has worked
{or millions. It's one of
the largest. most
suczessiu] weight
loss programs 1n
the worid.
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EXHIBITE

~ Unlike sc;meof the otﬁer werghﬂoss pmgmhs g
research shows that 2 percent of the weight lost on

the Diet Center Program is from excess fat.
., Natwater or lean body mass. You'll lose pounds

and inches right where you want to!

-EAT REAL FOOD
-SIGN NG CONTRACTS |

You won't be obligated by contract to stick
with the Diet Center Program:; you'll want to
because it works! Your own success wili
motivate you all the way to your ideai weight

AT

-LOSE FAT, NOT MUSCLE 3

16 FT.C.

Call today for a free introductary consultation'

NOW THRU JANUARY 31st Dle

Exhibit

Centere

PROGRAM REGISTRATION FEES The secight-los professionals
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EXHIBITF

WHAT IS DIET CENTE

An individually supervised weight loss
. program where you eat foods you buy at

y Supermarket and yet lose from 3 to 7 ibs,
' per week.

“For years my thinking was restricted to losing
weight. | never used to think about the hardest
part — kesping if off. Thank you Diet Center
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for teachin
kept my w

BEFORE
Ulie 105137 03wy tye 9
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WE QUOTE PRICE ON THE PHONE

g me new eating habits. | have now
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EXHIBIT G

ZO0TH ANNIV. SEWSPAPER

CANDY CAFEX. 1.3 LES. -
20 WKS.

o Rt Contop: 1) Thie Diet Center
! nd (o - ~ Ll AL (s
The Diet Center- Difference Differonce
See the difference
for yourselft
You'll be amazed:at how-
easity the poundsmeit off at.
Diet Center® With our-
healthy dist of real food:
choices and the personal
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Susan Saint James, acrress motber

. ana Dier Ceruer success Sor: \

| When I needed w lcse werghe, | didn't bodh mass. Il Eat real food. No expen-
havetimeto flvoff toa fancyspa. Between  sive prepackaged meals required.
my TVshowand mo small children. ] - B No conrracts. You'll stick with Diet
needed something close to home: That's Center because it works.
why 1 went 1o Diet Centez Their program You'll feel the difference”

works fastand it fits my busv lifestyie.

There are a lot of diers out there, but ®

here’s why | think Diet Centers the best:

B Lose fat, not muscie. Research shows 8
92% of the weigtnt lost on the Diet Center :
program is excess far. not water or lean

CDIET
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1

Center

The weighn-loss professtonals.
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EXHIBITI

not EISCI&.
Unlike mendy diets. the nutridous Diet Center
program helps you lose far, not muscle. We've-
he::so raiilions lose weight—aznd keep it
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 “Turn extra pounds
into extra energy
atDiet Center.”

Susan Satnt James, acrress. motber
ana Diet Center SuUCCess Sory:

weight lost on the Diet
Center program 1S eXcess [
not water or iean boay mass.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investi-
gation of certain acts and practices of the respondent named in the
caption hereof, and the respondent having been furnished thereafter
with a copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its considera-
tion and which, if issued by the Commission, would charge respon-
dent with violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent ord-
er, an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the sign-
ing of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violat-
ed as alleged in such complaint, and waivers and other provisions
as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
had violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the pub-
lic record for a period of sixty (60) days, now in further conformity
with the procedure prescribed in Section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following juris-
dictional findings and enters the following order:

1. Respondent Diet Center, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
state of Idaho, with its offices and principal place of business at 921
Penn Avenue, Pittsburgh, Pennsylvania.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the pro-
ceeding is in the public interest.
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ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

A. “Competent and reliable scientific evidence” shall mean
tests, analyses, research, studies, surveys, or other evidence con-
ducted and evaluated in an objective manner by persons qualified
to do so, using procedures generally accepted in the relevant pro-
fession or science to yield accurate and reliable results;

B. “Weight loss program” shall mean any program designed to
aid consumers in weight loss or weight maintenance;

C. “Broadcast medium” shall mean any radio or television
broadcast, cablecast, home video or theatrical release.

D. For any order-required disclosure in a print medium to be
made “clearly and prominently,” or in a “clear and prominent”
manner, it must be given both in the same type style and in: (1)
twelve point type where the representation that triggers the dis-
closure is given in twelve point or larger type; or (2) the same type
size as the representation that triggers the disclosure where that
representation is given in a type size that is smaller than twelve
point type. For any order-required disclosure given orally in a
broadcast medium to be made “clearly and prominently,” or in a
“clear and prominent” manner, the disclosure must be given at the
same volume and in the same cadence as the representation that
triggers the disclosure.

E. “Short broadcast advertisement” shall mean any advertise-
ment of thirty seconds or less duration made in a broadcast
medium.

It is ordered, That respondent Diet Center, Inc., a corporation,
its successors and assigns, and respondent’s officers, represent-
atives, agents, and employees, directly or through any corporation,
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subsidiary, division, or other device, including franchisees or
licensees, in connection with the advertising, promotion, offering
for sale, or sale of any weight loss program, in or affecting com-
merce, as “‘commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

A. Making any representation, directly or by implication, about
the success of participants on any weight loss program in achieving
or maintaining weight loss or weight control unless, at the time of
making any such representation, respondent possesses and relies
upon competent and reliable scientific evidence substantiating the
representation; provided, further, that for any representation that:

1) Any weight loss achieved or maintained through the weight
loss program is typical or representative of all or any subset of
participants of respondent's program, said evidence shall, at a
minimum, be based on a representative sample of:

a) All participants who have entered the program, where the
representation relates to such persons; provided, however, that the
required sample may exclude those participants who dropped out
of the program within two weeks of their entrance or who were
unable to complete the program due to illness, pregnancy or change
of residence; or

b) All participants who have completed a particular phase of
the program or the entire program, where the representation only
relates to such persons;

2) Any weight loss is maintained long-term, said evidence
shall, at a minimum, be based upon the experience of participants
who were followed for a period of at least two years from their
completion of the active maintenance phase of respondent's
program or earlier termination, as applicable; and

3) Any weight loss is maintained permanently, said evidence
shall, at a minimum, be based upon the experience of participants
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who were followed for a period of time after completing the pro-
gram that is either:

a) Generally recognized by experts in the field of treating
obesity as being of sufficient length for predicting that weight loss
will be permanent; or

b) Demonstrated by competent and reliable survey evidence as
being of sufficient duration to permit such a prediction.

B. Representing, directly or by implication, except through
endorsements or testimonials referred to in paragraph LE., that
participants of any weight loss program have successfully main-
tained weight loss, unless respondent discloses, clearly and promi-
nently, and in close proximity to such representation, the statement:
“For many dieters, weight loss is temporary”’; provided further, that
respondent shall not represent, directly or by implication, that the
above-quoted statement does not apply to dieters in respondent’s
weight loss program provided, however, that a mere statement
about the existence, design or content of a maintenance program
shall not, without more, be considered a representation that
participants on any weight loss program have successfully main-
tained weight loss.

C. Representing, directly or by implication, except through
short broadcast advertisements referred to in paragraph L.D., and
except through endorsements or testimonials referred to in para-
graph LE., that participants on any weight loss program have suc-
cessfully maintained weight loss, unless respondent discloses,
clearly and prominently, and in close proximity to such representa-
tion the following information:

1) The average percentage of weight loss maintained by those
participants;

2) The duration over which the weight loss was maintained,
measured from the date that participants ended the active weight
loss phase of the program; provided, further, that if any portion of
the time period covered includes participation in a maintenance
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program(s) that follows active weight loss, such fact must also be
disclosed; and

3) If the participant population referred to is not representative
of the general participant population for respondent’s programs:

a) The proportion of the total participant population in respon-
dent’s programs that those participants represent, expressed in
terms of a percentage or actual numbers of participants; or

b) The statement: “Diet Center makes no claim that this
[these] result[s] is [are] representative of all participants in the Diet
Center Program.”

provided, further, that compliance with the obligations of this
paragraph I.C. in no way relieves respondent of the requirement
under paragraph I.A. of the order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss.

D. Representing, directly or by implication, in short broadcast
advertisements that participants of any weight loss program have
successfully maintained weight loss unless respondent:

1) Includes, clearly and prominently, and in immediate conjunc-
tion with such representation, the statement: “Check at our outlets
for details about our maintenance record”;

2) For a period of time beginning with the date of the first
broadcast of any such advertisement and ending no sooner than
thirty days after the last broadcast of such advertisement, complies
with the following procedures upon the first presentation of any
form asking for information from a potential customer, but in any
event before such person has entered into any agreement with
respondent:

a) Gives to each potential client a separate document entitled
“Maintenance Information,” which shall include all the information
required by paragraph 1.B. and subparagraphs 1.C.(1)-(3) of this
order and shall be formatted in the exact type size and style as the
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example form below, and shall include the heading (Helvetica 14
pt. bold), lead-in (Times Roman 12 pt.), disclosures (Helvetica 14
pt. bold), acknowledgment language (Times Roman 12 pt.) and
signature block therein; provided, further, that no information in
addition to that required to be included in the document required by
this subparagraph 1.D.(2) shall be included therein:

MAINTENANCE INFORMATION

You may have seen our recent ad about maintenance success.
Here’s some additional information about our maintenance record.

[Disclosure of maintenance statistics goes
here X X XX XXX XXX XXXXXXXXXXX
XXX XXXXXXXXX XXX XXX XXXXXX]
For many dieters, weight loss is temporary.

I have read this notice

(Client Signature) (Date)

b) Requires each potential customer to sign such a document;

and
c) Gives each customer a copy of such document;

provided, however, that if any potential participant who does not
then participate in the program refuses to sign or accept a copy of
such document, respondent shall so indicate on such document and
shall not, for that reason alone, be found in breach of this sub-
paragraph 1.D.(2); and

3) Retains in each customer’s file a copy of the signed
mainten-ance notice required by this paragraph;

provided, further, that: (1) compliance with the obligations of this
paragraph 1.D. in no way relieves respondent of the requirement
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under paragraph L.A. of this order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss; and (2) respondent must comply with both
paragraphs 1.D. and I.C. of this order if respondent includes in any
such short broadcast advertisement a representation about mainten-
ance success that states a number or percentage, or uses descriptive
terms that convey a quantitative measure such as “most of our
customers maintain their weight loss long-term;” provided, how-
ever, that the provisions of paragraph I.D. shall not apply to
endorsements or testimonials referred to in paragraph LE.

E. Using any advertisement containing an endorsement or
testimonial about weight loss success or weight loss maintenance
success by a participant or participants on respondent’s weight loss
program if the weight loss success or weight loss maintenance
success depicted in the advertisement is not representative of what
participants on respondent’s weight loss programs generally
achieve, unless respondent discloses, clearly and prominently, and
in close proximity to the endorser’s statement of his or her weight
loss success or weight loss maintenance success:

1) What the generally expected success would be for Diet
Center customers in losing weight or maintaining achieved weight
loss; provided, however, in determining the generally expected
success for Diet Center customers, respondent may exclude those
customers who dropped out of the program within two weeks of
their entrance or who were unable to complete the program due to
illness, pregnancy or change of residence; or

2) One of the following statements:

a) “You should not expect to experience these results.”

b) “This result is not typical. You may not do as well.”

¢) “This result is not typical. You may be less successful.”

dy “ 's success is not typical. You may not do as well.”
e) 's experience is not typical. You may achieve less.”
f) “Results not typical.”

g) “Results not typical of program participants;”
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provided, further, that if endorsements or testimonials covered by
this paragraph 1.E. are made in a broadcast medium, any disclosure
required by this paragraph must be communicated in a clear and
prominent manner and in immediate conjunction with the represen-
tation that triggers the disclosure.

Provided, however, that:

(1) For endorsements or testimonials about weight loss success,
respondent can satisfy the requirements of subparagraph 1.E.(1) by
accurately disclosing the generally expected success in the follow-
ing phrase: “Diet Center clients lose an average of ___ pounds
over an average ____ - week treatment period;” and

(2) If the weight loss success or weight loss maintenance
success depicted in the advertisement is representative of what
participants of a group or subset clearly defined in the advertise-
ment generally achieve, then, in heu of the disclosures required in
either subparagraph LE.(1) or (2) hereln respondent may substitute
a clear and prominent disclosure of the percentage of all of respon-
dent’s customers that the group or subset defined in the advertise-
ment represents;

F. Representing, directly or by implication, the typical rate or
speed at which any participant on any weight loss program has
experienced or will experience weight loss unless, at the time of
making any such representation, respondent possesses and relies
upon competent and reliable scientific evidence substantiating the
representation.

G. Failing to disclose, clearly and prominently, either:

(1) To each participant who, after the first two weeks on the
program, is experiencing average weekly weight loss that exceeds
two percent (2.0%) of said participant’s initial body weight, or
three pounds (whichever is less), for at least two consecutive
weeks; or

(2) In writing to all participants, when they enter the program,
that failure to follow the program protocol and eat all of the
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varieties and amounts of food recommended may involve the risk
of developing serious health complications.

H. Representing, directly or by implication, that participants on
respondent’s weight loss program will lose only fat and no lean
body tissue.

I. Making any representation, directly or by implication, about
the loss of fat or the loss of lean body tissue that participants on
respondent’s weight loss program will experience unless, at the
time of making any such representation, respondent possesses and
relies upon competent and reliable scientific evidence substan-
tiating the representation.

J. Misrepresenting, directly or by implication, the existence,
contents, validity, results, conclusions or interpretations of any test
or study.

K. Misrepresenting, directly or by implication, the perform-
ance, efficacy or safety of any weight loss program.

IL.

It is further ordered, That respondent shall notify the
Commission at least thirty (30) days prior to the effective date of
any proposed change in the corporate respondent such as dissolu-
tion, assignment or sale resulting from the emergence of a suc-
cessor corporation(s), the creation or dissolution of subsidiaries or
any other change in the corporation(s) that may affect compliance
obligations arising out of this order; provided, however, that noth-
ing in this order shall be interpreted to require respondent to notify
the Commission regarding the addition or termination of fran-
chisees or licensees.

11

It is further ordered, That respondent shall maintain for a
period of three (3) years after the date the representation was last
made, and upon request make available to the Federal Trade
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Commission staff for inspection and copying, all materials pos-
sessed and relied upon to substantiate any representation covered
by this order, and all test reports, studies, surveys or other informa-
tion in its possession or control that contradicts, qualifies or calls
into question any such representation, including complaints from
consumers.

IV.

It is further ordered, That respondent shall distribute a copy of
this order to each of its officers, agents, representatives, independ-
ent contractors and employees who is involved in the preparation
and placement of advertisements or promotional materials or who
has any responsibilities with respect to the subject matter of this
order; and, for a period of five (5) years from the date of entry of
this order, distribute same to all future such officers, agents,
representatives, independent contractors and employees.

V.
It is further ordered, That:

A. Respondent shall distribute a copy of this order to each of
its franchisees and licensees and shall contractually bind them to
comply with the prohibitions and affirmative requirements of this
order; respondent may satisfy this contractual requirement by incor-
porating such order requirements into its current Operations Man-
ual; and

B. Respondent shall further make reasonable efforts to monitor
its franchisees’ and licensees’ compliance with the order provi-
sions; respondent may satisfy this requirement by: (1) taking
reasonable steps to notify promptly any franchisee or licensee that
respondent determines is failing materially or repeatedly to comply
with any order provision; (2) providing the Federal Trade Commis-
sion with the name and address of the franchisee or licensee and the
nature of the noncompliance if the franchisee or licensee fails to
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comply promptly with the relevant order provision after being so
notified; and (3) in cases where that franchisee’s or licensee’s
conduct constitutes a material or repeated violation of the order,
diligently pursuing reasonable and appropriate remedies available
under its franchise or license agreement and applicable state law to
bring about a cessation of that conduct by the franchisee or
licensee;

provided, however, that respondent’s compliance with this Part
shall constitute an affirmative defense to any civil penalty action
arising from an act or practice of one of respondent’s franchisees
or licensees that violates this order where respondent: a) has not
authorized, approved or ratified that conduct; b) has reported that
conduct promptly to the Federal Trade Commission under this part;
and c) in cases where that franchisee’s or licensee’s conduct
constitutes a material or repeated violation of the order, has dili-
gently pursued reasonable and appropriate remedies available under
its franchise or license agreement and applicable state law to bring
about a cessation of that conduct by the franchisee or licensee.

VL

It is further ordered, That respondent shall, within sixty (60)
days after the date of service of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which it has complied with this order.

Commissioner Owen dissenting as to the exception requiring
full numerical disclosures involving quantitative weight loss main-
tenance claims in short radio and television advertisements.
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STATEMENT OF COMMISSIONER DEBORAH K. OWEN
CONCURRING IN PART AND DISSENTING IN PART

The Commission’s decision to approve and issue consent orders
with these three major marketers of low calories diets represents an
important, and largely appropriate, next step in the Commission’s
efforts to address allegations of false and unsubstantiated advertis-
ing claims in the diet industry. However, I must dissent on one
aspect of the remedies in these matters.

In the earlier very low calorie diet cases, I took the position that
the mandated weight loss maintenance disclosures were likely to be
too complex, to enlighten consumers if made during short radio or
TV ads.! Irecommended requiring more concise disclosures for
such broadcast ads, which would be supplemented by full dis-
closure at the point of sale. The relief in the present three matters
adopts much of this approach, and, as such, represents a significant
improvement over the very low calorie diet consents. However,
this improvement would not apply where a broadcast maintenance
claim includes a number, percentage, or other descriptive term to
convey a quantitative measure. I am concerned that this proviso
will significantly reduce, if not eliminate, the incidence of shorter,
more understandable broadcast ad disclosures, without providing
sufficiently compensating gains in preventing deception. Further-
more, the proviso’s language regarding descriptive terms conveying
a quantitative measure is vague. Appropriate, non-deceptive claims
may be inadvertently chilled as a result, and vexing compliance
questions may arise as respondents attempt to conform to the
requirements of the orders. Accordingly, I dissent with respect to
inclusion of this proviso in these consent orders.

: See Statement Concurring in Part and Dissenting in Part in Jason Pharmaceuticals, Inc., File No.
902-3337, National Center for Nutrition, Inc.. File No. 912-3024, and Sandoz Nutrition Corporation,
File No. 912-3023 (Aug. 10, 1992)



